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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



In re STITT. 

In re ROSENBAUM. 

(Circuit Court of Appeals, Sixtli Circuit. August 3, 1918.) 

No. 3] 39. 

1. Bankbupïoy ^=>400(3) — Exemption — Applications. 

Geu. Code Ohio, § 11738, contemplate.s tliiit exemptions be claimed by 
way of sélection beiore sale of spécifie articles of personal property, but 
the manner and time of claimlng exemptions in bankruptey proceedings 
is niatter of procédure, and the District Court had power, under the facts 
presented, to permit a bankrupt who had been depending for an exemption 
out of the proceeds of sale of a homestead under section 11737, the pro- 
ceeds of which did not cover mortgage debts, to make a claim for exemp- 
tion out of the proceeds of personalty after sale. 

2. Bankrupïcy ©=9400(1) — Exemptions — Burden of Pboof. 

Where bankrupt proved he was a married man, living wlth wlfe and 
not owner of homestead, when flling claim for exemption under Gen. 
C<xle Ohio, § 11738, burden was on trustée under tlie case presented, to 
afiirmatively show that there was not $500 worth of personalty belonging to 
the estate paid for, and so not subject to prior claims for purchase prlce. 

3. Bankruptcy (g=5395(l) — Exemptions — "Owneb of Homestead." 

A bankrupt, who had tltle to a homestead which did not sell in the 
bankruptcy proceedings for enough to satisfy mortgages agalust it, was 
not the owner of the homestead, within Gen. Code Ohio, § 11738, as to 
allowances from personalty. 

4. Bankhuptcy (S=446 — Appeal — Questions of Pact. 

In proceeding in Circuit Court of Appeals to revise order of District 
Court allowlng exemptions to a bankrupt, questions of fact cannot be 
detfcvmined or revlewed, when there is any évidence to support them ; 
nor, in the absence of the testlmony, can a findlng that there Is no such 
évidence be revlewed. 

Pétition for Revision of Proceedings of the I>istrict Court of the 
United States for the Northern District of Ohio, in Bankruptcy ; D. C. 
Westenhaver, Judge. 

In the matter of the pétition of W. C. Stitt, trustée in bankruptcy 
of the estate of Max B. Rosenbaum, bankrupt, to revise an order of 

^=3Por other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
252 F.— 1 
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the District Court of the United States for the Northern District of 
Ohio allowing statutory exemptions. Order affirmed. 

Guy Ohl and Walter C. McKain, both of Youngstown, Ohio, for 
petitioner. ;; ,.- 

Horace T. Smith, George Ed-çpards, and David Steiner, ail of 
Youngstown, Ohio, for respondent. 

Before KNAPPEN and DENiSÔN, Circuit Judges, and WALTER 
EVANS, District Judge. 

KîirAPFEN, Circuit Judge .^ Pétition under section 24b of the 
Bankruptcy Act (Act July 1,^ 1898, c. 541, 30 Stat, 553 [Comp. St. 1916, 
§ 9608]) to revisean orner ÀUôwing statutory exemptions. The bank- 
rupt was adjudged such on his voluntary pétition December 4, 1915. 
He had two parcels of real estate, on bne of which he then resided with 
his wife, Lena Rosenbaum, and their children. In the course of bank- 
ruptcy administration the real estate was sold, bringing a trifle less 
than the amount of two mOrtgages thereon. The personal estate real- 
ized a considérable amount. 

Section 11737 of the General Code of Ohio, then in force, gave to 
the head of a family or to the wife ùpon the sale on exécution of an 
incumbered homestead an exemption, in lieu of homestead, to the ex- 
tent of $500, out of the net proceeds of the sale above prior liens; and 
section 11738 provides that : 

"Husband and wife livlng together • • * and not the owner of a 
homestead, In lieu thereof , may hold lexempt f rom levy and sale real or Person- 
al property to be selected by such person, bis agent or attorney, before sale, not 
exceeding $500 in value, In addition to.the amount of chattel property other- 
wise by law exempted." 

Application was duly made for the payment of the exemption, as 
well as for dower in the real estate. The référée denied ail claims for 
exemption, as well as the wife's claim of dower. The District Judge, 
on review, affirmed thé action of the référée in denying the wife's 
claim to dower, but allowed the claim to the $500 exemptions out of 
the proceeds of the sale of personalty. The wife acquiesces in the dé- 
niai of her claimed dower. The trustée seeks review of the allowance 
of exemptions. The case thus involves only the propriety of their al- 
lowance from personalty. The grounds of the objection thereto are 
thèse. 

[1] 1. That the Ohio statute requires that the exemptions be claim- 
ed by way of sélection, before sale, of spécifie articles of personal 
property, that by failing to so sélect and demand the right to exemp- 
tions was waived, and that the bankruptcy court had no power to 
award exemptions in cash Out of the proceeds of the sale. 

We accept the construction of the Ohio statute adopted by the Ohio 
courts, as contempla ting a sélection of spécifie articles of personalty 
before exécution sale. In re Baker (C. C. A. 6) 182 Fed. 392, 104 C. 
C. A. 602. But the question is whether, by departing, in the course 
of bankruptcy administration, from the spécifie method of sélection 
provided by the Ohio statute with référence to sales on exécution, the 
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right to exemptions is irrevocably lost. It is true that the right to ex- 
emptions is a Personal privilège, and may be waived by the debtor; 
but the Bankruptcy Act aims to assure to him the exemptions given by 
the statutes of the state. Section 6a of the act (Comp. St. 1916, § 9590) 
expressly gives the benefit of the statutory exemptions, whatever they 
may prove to be. In re National Grocer Co. (C. C. A. 6) 181 Fed. 33, 
35, 104 C. C. A. 47, 30 L. R. A. (N. S.) 982. Section 2, subd. 11, 
(Comp. St. 1916, § 9586), expressly authorizes courts of bankruptcy 
to "détermine ail claims of bankrupts, to their exemptions" ; and Gen- 
eral Order No. 17 (89 Fed. viii, 32 C. C. A. xix) requires the trustée 
to report to the court "the articles set off to the, bankrupt by him," 

The record in this case efifectually repels any inference of waiver, 
actual or intendéd, unless the mère failure to demand spécifie articles 
of personalty before sale inflexibly works such waiver as matter of 
law. By the schedules filed with the pétition for adjudication in bank- 
ruptcy the $500 exemption, was expressly claimed in cash out of the 
proceeds of the sale of real estate, "or the proceeds of the sale of bis 
Personal property, as provided in sections 11737 and 11738 of the 
General Code of Ohio." The référée bas found as a fact that "there 
was no cash in this estate at the time.of the adjudication," whose date 
was that of the pétition there f Or. As early as January 14, 1916, the 
bankrupt's wife also filed a claim to exemptions from the h.omestead, 
and on July 19, 1916, she demanded exemption from the personalty 
in lieu of real estate. Up to this lime the trustée had not refused to 
set aside exemptions from personalty. Both the bankrupt and bis 
wife had apparently at first expected that the real estate would bring 
enough to leave a surplus available for dower and homestead exemp- 
tions above the one mortgage admitted to be an antécédent lien. The 
sale of the real estate on July 12, 1916, failed to bring the amount of 
the two mortgages thereon. Whether on July 19th it had been defi- 
nitely determined that the other mortgage was also a yalid • antécédent 
lien is not clear, but presumably the small price realized at the sale 
of the realty made the necessity of resort to personalty seem more 
probable. Ùntil it appeared that the exemptions could not be had 
from real estate, the personalty could not be resorted to. Meanwhile 
the personalty (làrgely a merchandige stock) had been partly sold at 
retail. The last of it was sold in bulk; in June or July, 1916; the pré- 
cise time does not appear. 

Under thèse circumstances, we think the bankrupt cannot be said, 
as matter of law, to bave waived the right of exemptions in personal 
property. It is not suggested that the estate bas suflfered or will suffer 
from the failure to sélect, as exempt, before sale, spécifie articles at 
their appraised valuation. In such a case it would be proper to dimin- 
ish the award of exemptions by a proper proportion of the costs of 
sale and by the différence between sale price and appraised valuation. 
In re Crum (D. C.) 221 Fed. 729, 34 Am. Bankr. Rep. 586. But that 
question is not hère. We agrée with the District Judge, that the man- 
ner and time of making, in the course of bankruptcy administration, 
the statutory claims for exemptions is matter of procédure only, and 
that under the circumstances presented hère it would hâve been. the 
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plain duty of the court below to permit an amendment to the claim so as 
to call for the application of proceeds of personalty sold. Thèse con- 
clusions are fortified by a prier décision of Judge Westenhaver (In 
re Radcliffe, Bankrupt [D. C] 243 Fed. 716, 39 Am. Bankr. Rep. 
612), and the opinion of Judge Tayler (In re Berman [D. C] 140 
Fed. 761), and are not inconsistent with In re Stem, 30 Am. Bankr. 
Rep. 694. To hold otherwise would be to permit the exemption stat- 
utes to be emasculated through a narrow and purely technical con- 
struction. We find nothing in the cited décisions of the Ohio state 
courts compelling such construction. The action of the District Judge 
must be treated as in èfïect permitting such amendment. We think 
his action right. 

[2] 2. The trustee's second ground of objection is that the bank- 
rupt has not shown that any of the personal property belonging to 
the estate has been paid for. This objection rests on the fact that the 
concluding clause of section 11738, above cited, provides that: 

"No Personal property shall be exempt from exécution on a judgment ren- 
dered for the purchaste priée or any part thereof." 

There is no affirmative claim that there was not in fact more than 
$500 of Personal property paid for, and thus not subject to prior claims 
for the purchase price. The fact that the debtor's property was less 
in value than his debts has no tendency to show that no portion of 
the stock on hand, and represented by the $500 exemption, was paid 
for. The question is, at the best, merely one of burden of proof . We 
think that, under the case presented, the District Judge rightly held 
that the burden was on the trustée to show that there was not on 
hand $500 of personalty not subject to prior claims for purchase price. 
True, it is the gênerai rule that one claiming exemptions must show 
himself to be within the terms of the statute. The bankrupt did this 
when he proved that he was a married man, living with his wife, and 
not the owner of a homestead. Thelater clause, relating to exécu- 
tions for purchase price, was not, strictly speaking, a statutory con- 
dition of his gênerai right to exemption from personal estate. It 
would naturally prevent the debtor claiming as part of his exemptions 
spécifie articles of property then subject to exécution for purchase 
price ; but that would seem to be its only effect. It is also true that 
the trustée in bankruptcy has the same rights as a creditor holding ex- 
écution. But (and this is ail we need décide) we think that, under the 
case as it stood below, the trustée was f airly called upon to show that 
there was not $500 worth of personalty belonging to the estate paid 
for. The record, so far from supporting an inference that the person- 
al estate was ail unpaid for, tends rather to the contrary, The retail 
sales of the stock of merchandise had covered a considérable period ; 
the amount thereof is not shown, but it affirmatively appears that the 
net profit therefrom was about $1,750, and that the bulk sale of the 
remainder brought $8,925. The natural presumption would be that 
the estate had at least $500 of personalty not represented by goods 
unpaid for. We think this ground of objection not good. 

[3] 3. Section 11738 of the General Code of Ohio permits the al- 
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lowance of exemptions from personalty only in case the debtor is 
"not the owner of a homestead." The trustée contends that the bank- 
rupt was in fact the owner of a homestead at the time of the adju- 
dication, and that his status as to right to exemptions must be taken 
as of that date. 

It is true that, while the bankrupt's real estate generally passed to 
his trustée, his homestead rights therein did not so pass (In re Na- 
tional Grocer Co., supra, 181 Fed. at page 35, 104 C. C. A. 47, 30 L. 
R. A. [N. S.] 982, and cases there cited) ; and it is also true, broadly 
stated, that the bankrupt's status at the time of the adjudication gov- 
erns. But to carry this reasoning, under the facts of this case, to the 
extent of denying the right of exemptions, is to "stick in the bark." 
The homestead right turned out to be one in f orm only ; from the be- 
ginning, it utterly lacked substance, except to the extent of a few 
months' occupancy prior to its sale in bankruptcy; and for reasons 
which seemed to the District Judge good, the trustee's claim for rent 
during this occupancy, as against the claimed exemptions, was reject- 
ed; and the trustée does not complain. The récognition of the shad- 
owy nature of the homestead right doubtless prompted the twofold 
claim as to method of payment, not only included in the debtor's sched- 
ules, but in the later claims presented by the bankrupt's wife. The 
homestead right disappeared in the actual course of the bankruptcy 
administration, by the sale of the real estate at less than the amount 
of the mortgages thereon, and by the adjudication that both mortgages 
were antécédent to homestead and dower rights. The disappearance 
was as efifectual as if the right had not been claimed. In fact, the es- 
tate got the benefit of one of the mortgages in question. The history 
of the exemption claims already given brings the case directly within 
the spirit of the statute. We think the third objection equally without 
merit. 

4. The référée found that the bankrupt had failed to account to the 
trustée for merchandise in his possession, and under his exclusive con- 
trol, during the 11 months preceding the date of the adjudication, in 
the value of $37,630.89. The District Judge expressed the opinion that 
"the fraudulent conduct and the loss by mismanagement of the bank- 
rupt prior to the adjudication does not affect either his right or his 
wife's right to the exemptions allowed by law," and that unler j the 
bankrupt had the merchandise in question in his possession and under 
his control at the date of the adjudication his prior possession and con- 
trol furnished no reason for denying the right to exemptions. 

We find it unnecessary to consider whether or not this view is cor- 
rect, for the District Judge expressly stated not only that he found no 
évidence to support the referee's finding that the amount of the prop- 
erty in the bankrupt's possession prior to adjudication was the amount 
already stated, "except a comparison between the condition shown in 
the bankrupt proceedings and the crédit statement of the bankrupt fur- 
nished a year before" ; but he had already said, "Neither do I find 
any évidence that the bankrupt failed to account to the trustée for mer- 
chandise in his possession and under his exclusive control." This ap- 
parently refers to the referee's fînding No. 7, invoked by the trustée. 
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and which we hâve cited above. The District Judge apparently meant 
not only that the fact found by the référée would not defeat the claim 
for exemption, but that there was no évidence to support tliat find- 
ing of fact. 

[4] On this proceeding to revise we are limited to a review in mat- 
ter of law, and cannot détermine questions of fact involved in the 
finding or order sought to be reviev*?ed, when there is any évidence 
to support them ; nor in the absence of testimony can we review a find- 
ing that thete is no sueh évidence. Duryea Power Co. v. Sternbergh, 
218 U. S. 299, 302, 31 Sup. Ct. 25, 54 L. Ed. 1047; In re Stewart (C. 
G. A. 6) 179 Fed. 222, 228, 102 C. C. A. 348; In re Holden (C. C. A. 
6) 203 Fed. 229, 233, 121 C. C. A. 435 ; In re Wood (C. C. A. 6) 248 

Fed. 246, 249, C. C. A. . The évidence taken by the référée 

was ail before the District Judge ; none of it is before us. The judge's 
statements regarding the lack of évidence must, upon this record, be 
treated as firidings of fact, and are binding on us as such. In re Wood, 
supra. 

We hâve considered ail the grounds of objection to the order below, 
so far as discussed in this court on behalf of the trustée. We find 
no prejudicial error in respect to either of them, and the order com- 
plained of is accordingly afïirmed, with costs. 



THE ALLEGPENY. THE EMILY MARIE. THE LIGHTER NO. 17. 
(Circuit Court of Appeals, Third Circuit May 25, 1918.) 

Nos. 2.'578, 2379. 

1. TowAGE <©=3l5(2) — Injtjry to Tow— Pkesiimption of Fault. 

When, in passing throuRh tlie span of a bridge 500 feet wide, under 
favorable weatlier conditions, two of eiglit barges maliing up a tow were 
seriously daniaged by striking one of the piers, the burden rests on tlie 
tug to exonerate herself frorn presumed fault. 

2. TowAGE <®=5ll(l) — DUTY op TuG TO Khep Tow in Proper Condition. 

It is not sufficient for the master of a towing tug to see that his tow 
i.s properly made up ; but it is his duty to keep it uuder constant obserya- 
tion, and to see that it remains in proper condition. 

3. TOWAGE <§=11(7) IN.JURY TO ToW— IjIABILITY of Tug. 

A tug held not exonerated from fault for perniitting its tow to sw;ing 
against a bridge pier l)y the fact that the tow was disarranged by an- 
other tug, which without its knowledge removed one of the boats while 
moving, where this occurre<l an hour before tlie collision and could hâve 
been readily discovered. 

4. TOWAGE i®=5ll(l) DUTÏ OF TUG— KNOWLEDGE OF CURBENTS. 

It is the duty of the master of a tug, towing on a tidal river, to know 
the set of the tides and currents. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

Suits in admiralty by Harry W. Whiteman, owner of the lighter 
Allegheny, and by the Hainesport Mining & Transportation Company, 
owner of Lighter No. 17, against the steam tug Emily Marie, Nelson 

ig^jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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H. Gildersleeve, John McAteer, and Anna P. Ganer, claimants. De- 
cree for respondents, and libelants appeal. Reversed. 

Lewis, Adler & Laws, of Philadelphia, Pa. Q. Frank Staley, of 
Philadelphia, Pa., of counsel), for appellants. 
Willard M. Harris, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the lighters 
Allegheny and No, 17 each filed libels against the steam tug Emily 
Marie for damages resulting f rom their collision, while in tow of such 
tug, with the pier of a bridge spanning the Delaware river. On 
hearing, the court, in an opinion dismissed the libels. Thereupon the 
lighters each took an appeal, and as such appeals involve the same ques- 
tion we consider them both in this opinion. The pertinent f acts of the 
case are well summarized in the opinion of the court below as follows: 

"On the afternoon of November 8, 1915, the Halnesport Company engagea 
the tug Emily Marie to do some towing for It durlng the balance of that day. 
The tug was under the control of her own master and crew, and subject to 
the directions of the Halnesport Company only to the extent that she was to 
do such work as the company mlght direct her to do. She was, In fact, or- 
dered to take a flotlUa of lighters from a point on the Delaware river, above 
Philadelphia, to another point further down the same river. The flotllla con- 
sisted of nlne lighters, eight of whlch were arrangea In tiers of two eadi, 
thus maklng four tiers. The nlnth Ughter, the Allegheny, was at the extrême 
rear of the flotilla, made fast to each of the lighters In the fourth tler, so 
that she was approximately In the center of their stems. The flotilla was 
made up under the directions of the master of the tug In the way it was, so 
that it would tow most advantageously. The Allegheny at the time was un- 
der charter to the Halnesport Company. In the first tler were lighters No. 24 
and the Wllson Allen ; in the second tier, lighters No. 22 and the 'Wlllle; In 
the third tiers, lighters No. 20 and No. 23; and in the fourth tler, lighters 
No. 17 and No. 14. The length of the flotllla as thus made up, Includlng the 
Allegheny, and the length of the hawsers from the tug to the lighters of the 
flrst tier, was approximately 730 feet. In order to reach her destination, the 
tug had to pass under a bridge of the Pennsylvanla Rallroad, which spans 
the Delaware river, about a mile above Bridesburg. When the flotllla was 
about opposite the latter place, the tug Halnesport, which also belonged to 
the Halnesport Company, came alongslde and removed the lighter No. 14, 
and dlrected the captaln of the Allegheny to fasten the latter to the stem of 
No. 17, whlch was also owned by the Halnesport Company. Thls was don» 
wlthout the knowledge of the master of the tug and without hls consent. 
After the No. 14 was removed and made fast to the tow of the Halnesport, 
the latter proceeded down the river, passing the Emily Marie on the starboard 
shortly before she reached the Pennsylvanla bridge. The tlde at the tlme was 
on the ebb, and the flotllla was maklng from four to flve miles an hour. The 
Pennsylvanla bridge was reached, the tug and the lighters in the first two 
tiers passed through safely, but the No. 23 scraped, falriy well aft, against 
the flrst abutment of the bridge toward the Pennsylvanla slde of the river, 
the No. 17 collided wlth it so vlolently that she was overturned, and the Al- 
legheny hit It, head on, 3 or 4 feet from the starboard bow. It was dark, but 
clear, at the time of the accident, as it had been for some time prevlous. The 
wldth of the span of the bridge through which the flotUla was passing was 
about 500 feet, and the set of the current was toward the Pennsylvanla shore. 
That an accident was Ukely was not discovered by those in charge of the 
tug untU just before the collision, and when it was too late to avoid it. Both 
the No. 17 and the Allegheny were quite substantially damaged. It is the 5>b- 
ject of thèse sults to recover for such damages." 



8 252 FEDERAL KEPOBTER 

[1] Under such facts — a broad, open roadway; the lashings of 
the tow secure; the wind and water conditions favorable — it is clear 
that the passage through the span of the bridge in safety was one 
that should hâve been made, and the sinking of the two lighters, 
without any concurring fault on their part, against the pier, was so 
incompatible v^^ith the safe passage to be expected under such condi- 
tions that the burden rested upon the tug to exculpate herself from 
presumed fault. In The Steamer Webb, 81 U. S. (14 Wall.) 414, 
20 L. Ed. 774, it was said: "There may be cases in which the re- 
suit is a safe criterion by which to judge of the character of the act 
which bas caused it." And we think this is a case of that kind. 

[2, 3] This colHsion could not bave occurred without the fault of 
some one, and, the lighters being without fault, it follows the fault 
is presumptively that of the tug, which was in exclusive control, un- 
less she has shown the collision was the resuit of inévitable accident, 
or was caused by some agency other than the tug or tow. The W. 
G. Mason, 142 Fed. 915, 74 C. C. A. 83, and cases there cited. This 
the tug attempts to do by placing the blâme on the tug Hainesport, 
which, as noted above, removed lighter No. 14 from the tow somewhat 
more than a mile above the bridge and nearly an hour before the 
collision. But assuming, for présent purposes, the taking of No. 14 
did endanger the tow's safety, the attempted exculpation, namely, 
that the Emily Marie did not know No. 14 had been removed and 
the safety of the tow thus endangered, far from exculpating it, only 
serves to make more glaring the fault of the Emily Marie. More- 
over, it shows a course of ignorance of, or indifférence to, the duty 
of a tug to a tow made up of nine powerless lighters. That the tug 
could simply take such a tow in draft, and then proceed without keep- 
ing it under observation, seems to hâve been the master's conception 
of his duty toward the tow. In that respect, he testified : 

"Well, you can handle them better; they handle more like one beat, the 
shorter and doser, the better you handle them; you can swing them, and do 
most anything you want wlth them. Wherever the head boat goes, the rest 
must f oUow ; that's ail pou hâve to look ont for." 

To this standard of towage duty we cannot give our approval. 
That the riiaster did not know the Hainesport had taken No. 14 from 
the tow the answer admits and the captain testified. That he could 
hâve seen the position of the two which struck the pier later, had 
he looked, is clear. The lighters had the régulation lights. A deck 
hand who was in the pilot house of the Emily Marie testified that 
he looked back and saw the Hainesport, and "she was right close to 
our tow, and I said she must be helping us"; and that the captain 
could hâve seen the condition of the tow, had he looked earlier, is 
shown by his own testimony that he did see its threatening condition 
when he looked just as the tug was approaching the bridge, and that 
he at once recognized the condition in which the tow had gotten. In 
that regard he says : 

"Q. Before you entered the bridge under the span, did yon look back at 
your tow? A. We always — . Q. What did you do on this occasion? A. 
When I entered the draw I looked back. Q. What did you see as you looked 
back? A. I was surprised to see the two hind beats in the condition they 
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were In; it looked to me as If they were going sideways. Q. If they con- 
tinuée!, what would they do? A. I noticed it, and l^new they would run the 
flrst two beats into tlie bridge; about that time the engineer opened her wide 
open, and I threw my wheel hard to port — threw the two heâd boats over to 
tiie abutiJient, to throw the tail end of the tow away from the abutment to- 
wards Jersey. Q. How long before that had you seen the condition of the 
tow? A. I loolied back right then. Q. Before you noticed thèse barges sheer- 
ing cros.swise, how long had you looked back before, and what condition did 
you find it In? As you entered the bridge ehannel you saw then that you had 
to pull the tow over; now how soon before that had you looked back, and 
then how had you seen them towing? A. Three or flve minutes. Q. How were 
they going? Â. Going ail right. Q. And as you were about approaching the 
V)ridge ehannel you looked back and saw the barges in that condition, thèse 
stem barges? A Yes. Q. What condition were they in as you looked at them 
l^efore? A. The AUegheny, the hlnd boat, was heading right for the Penn- 
sylvania shore; I thought their lines had parted ; I knew there was some- 
thing wrong. Q. Could you see between the barge AUegheny and the barge 
abead that there was a width there, a distance that you didn't observe be- 
fore; is that what you mean? A. Yes. Q. When you saw thèse barges sheer- 
Ing in, what did you do with the tug boat? A. PuUed right for the l'ennsyl- 
vania shore. Q. In an effort to do what? A. In an effort to pull the two 
head barges in tow to the abutn)ent, to get a swing to swing the tail end over. 
Q. What was done with your engine? A. Wide open. Q. Did your wheel and 
your engine bave any effect in stopping the sheer of the last barges? A. 
No; they didn't. Q. What did they continue doing? A. They kept on and 
hit the abutment." 

It will thus be seen that, if the Hainesport's taking lighter No. 14 
from the tow and rearranging the AUegheny caused the two hind 
boats to turn sideways, as the captain of the Emily Marie testified, 
the failure of the captain to keep an oversight of the tow would still 
charge the tug with fault. Indeed, thèse heavily laden Hghters must 
hâve been getting into this threatening position very slowly — a facl 
which shows the length of time the captain failed to look. 

[4] But, in addition to this, the proofs tend strongly to show there 
was another fault of his, which we find contributed largely to the 
collision. The duty of the captain to know the flow of currents, 
tides, and like navigation conditions is clear under the décisions : 
The Webb, supra; Vessel Owners Co. v. Wilson, 63 Fed. 630, 11 
C. C. A. 366; The Kalkaska, 107 Fed. 959, 47 C. C. A. 100. But 
the proof is that he did not, and was laboring under a mistake. Aft- 
er the accident, the explanation he gave of the collision was : 

"Capt. Ganer was speaking to me about it, and I says, 'Captain, how did 
It occur?' and he says, 'I thought the tide set the other way from what it 
did.' He kept pretty well over to the Pennsylvania side, thlnking the tide 
would carry him over, but unfortunately for him the tide didn't set that way. 
Q. When he conversed with you, did he say that he was in charge on the 
night of the accident? A, He said the tide set the other way, and that's the 
reason it happened." 

Had the tug captain known the set of the tide toward the pier with 
which his tow collided, proper navigation would hâve kept him from 
passing in such dangerously close proximity to the pier as the 
tow was when it did pass. Without entering upon a discussion of 
other faults of navigation alleged against the tug, we are clear that 
the two faults charged against the tug, namely, failure to watch the 
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tow and failure to note the set of the tide, are sustained, and there- 
fore the Emily Marie must be adjudged responsible to the libelants. 

The decree below will therefore be reversed, and the cause remand- 
ed, with instructions to enter decree in favor of the hbelants. 



lEWIN V. MAPLE. 

In re GASKILL. 

(Circuit Court of Appeiils, Slxtli Circuit. May 16, 1918.) 

No. 2852. 

1. Bankruptct <©=>.?42% — CLAms — Objections. 

Wliere two creclitors had made formai objection to a claim, contested it 
before the référée, and reserved exception to Its allowance, It was not 
neeessary for the credltors to présent rheir objection in wrlting as a 
condition to a review of the referee's action. 

2. Bankiîuftct ig=3342i4 — Review of Orders oï" Refebee — Pétition. 

Under General Orders in Bankruptcy No. 27 (18 Sup. Ct. viii, 89 Fed. 
xl, 32 C. G. A. xxvii), no partlcular formality is required to seeure review 
of orders or other proceedlngs of the référée apart from the fillng of the 
pétition. 

3. Bankbuptcy i©=»9(2) — State Statutbs — Suspension. 

Ohio statutes felatlng to prefei"ential transfers (Gen. Code Ohio, § 
11104) are not in efCeet bankruptcy laws themselves, and so vcere not sus- 
pended by the national Bankruptcy Act. 

4. Bankruptcy <S=>185 — Trustée — Right or. 

Dnder Bankiniptcy Act, § 70e, a trustée In bankruptcy may recover for 
the beneflt of the estate property transferred in violation of the state law. 

5. Covenants iS=>1.30(4) — Breach of Warranty — Measukb of Damages. 

Under the Ohio rule, where land conveyed under a gênerai warranty Is 
recovered by the owner of a paramount title, the purchaser's measure of 
damages is the amount of the considération rec-eived by the warrantor, 
with Interest. 

6. Bankruptcy <S=303(3) — Préférences — Mobtgaqes — Evidence. 

Evidence held to show that a mortgage, under which a credltor of the 
bankrupt clalmed priority, was made in contemplation of Insolvency, and 
with the design, known to the credltor, as well as to the bankrupt, to 
dlrectly prefer the credltor to the exclusion of other creditors. 

7. FBAUDUI.ENT CONVEYANCES <S=.3 — TBANSFEBS PREFERENCES. 

Ohio statutes (Gen. Code Ohio, § 11104 et seq.), prohlbitlng preferentlal 
transfers, etc., made in contemplation of insolvency, are valid. 

8. Fbaudulent Gonveyances <S=»122(2.) — Prefebential Tbansfebs — Invalid- 

ity. 

A mortgage by whleh a debtor in contemplation of Insolvency Intended 
to prefer one credltor and Indirectly to prefer another credltor by provld- 
ing for the mortgagee's payment of that creditor's claim, is Invalld under 
Gen. Code Ohio, §§ 11104, 11105. 

9. Fraudulent Conveyances <g=>122(2)— Statutes — Exceptions. 

Gen. Code Ohio, | 11105, provlding that nothlng in section 11104 In- 
valldating preferentlal transfers, etc., shall vitlate any mortgage made in 
good falth to seeure a debt or liabillty created slmultaneously with the 
mortgage, etc., is but declaratory of a settled rule of judicial décision, and 
effect should be given thereto as far as may be done conslstently with the 
rest of tha enactment. 

^=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & ladexes 
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10. Fraudulent Convetances ®=154(]) — Prefbhences — Validitt. 

A mortgage, though not recorded withln three days, Jield valid In so far 
as It sec-ured an advance to be made to cover the expense of repàiring 
the mortgaged premises, for as to that item it was not preferentlal, withii> 
Gen. Code Ohio, § 11104, and recordatlon withln tliree days, as required by 
section 11105, to take it without tlie provisions of the first section was 
unneeessary. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Holhster, 
Judge. 

In the matter of the bankruptcy of Edson M. Gaskill. The claim 
of Augustus C. Irwin, which was allowed by the référée as a secured 
debt was reversed on appeal by W. Chester Maple, trustée in bank- 
ruptcy, and claimant appeals. Reversed, with directions. 

Cobb, Howard & Bailey and OHver G. Bailey, ail of Cincinnati, Ohio, 
and George E. Young, of Lebanon, Ohio, for appellant. 

Wm. R. Collins and Edwin W. Kenaper, both of Cincinnati, Ohio, 
for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
reversing an order of a référée in which the claim of Irwin, appellant, 
was allowed as a secured debt. Involuntary proceedings in bankruptcy 
were commenced against Edson M. Gaskill, June 4, 1914, and he was 
adjudicated a bankrupt on the 25th of the month. The claim in dis- 
pute, verified by Irwin and stating that the bankrupt was indebted to 
him therefor, consists of a promissory note of the bankrupt, dated at 
Cincinnati June 25, 1913, payable on or before two years from date, 
to the order of Louis C. Cordes, for $2,500, with interest at 6 per cent, 
per annum. On the same date and to secure this note a mortgage was 
given to Cordes by the bankrupt upon ail his real estate, his home, 
which is situated near Eebanon, Warren county, Ohio. The claim 
was filed with the référée July 21, and allowed October 22, 1914. 
Two creditors of the bankrupt, by their counsel, ohjected to allowance 
of the claim, or to any finding that the mortgage was valid, or consti- 
tuted a lien upon the real estate. Upon hearing, the référée found 
that the promissory note was indorsed by Cordes to Irwin, and that 
both instruments were "presented to and filed with the référée" by 
Irwin, and further, in substance, that the claim was good, and that 
the mortgage constituted a "valid lien" on the real estate to secure 
payment of the claim, subject, however, to a prior mortgeige lien given 
by the bankrupt to the Lebanon Loan & Building Association. 

[1, 2] Therepon the trustée in bankruptcy filed with the référée a 
pétition for review, stating among other things that allowance of the 
claim "as a secured claim" was error, praying that this error and 
the "questions of law and fact raised before" the référée and "decided 
by him" be certified to the District Judge, and that the order be re- 

^issFor other cases see same toplc & KEY-NUMBER in ail Key-NumbereS Digests & Indexes 
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viewed, the mortgage declared "to be illégal, f raudulent, and void," etc. 
Tlie référée filed his certificate, attaching a transcript of the évidence 
in full. Contention is made, though it cannot be sustained, that the 
trustée was not entitled to a review. True, as counsel say, it does 
not appear that prior to filing the pétition for review the trustée had 
made formai objection to the claim; but the two creditors mentioned 
seasonably appeared by counsel, and not only objected to the claim, 
but also contested it hefore the référée, and reserved exception to his 
action. In thèse circumstances it was not necessary for the creditors 
to présent thcir objection in writing (Embry v. Bennett, 162 Fed. 139, 
140, 89 C. C. A. 163 [C. C. A. 6]), nor, apart from filing the pétition, 
were any particular formalities required to secure a review of the 
orders or other proceedings of the référée (General Order in Bank- 
ruptcy 27, 210 U. S. 578, 18 Sup. Ct. viii; 89 Ped. xi, 32 C. C. A. 
xxvii); In re Swift [D. C] 118 Fed. 348, 349, by Judge Lowell; In 
re People's Department Store Co. [D. C] 159 Fed. 286, 287). 

In the court below, upon considération of the proceedings in review 
"with the testimony as presented to the référée," an order was en- 
tered finding that the mortgage is "not a valid lien" against the bank- 
rupt's real estate, and directing the référée to disallow the mortgage, 
finding further, however, that Irwin "holds an unsecured claim against 
the bankrupt herein in the sum of $2,500, with interest from June 25, 
1913, to the date of adjudication," and directing its allowance "as 
an unsecured claim." 

[3, 4] Plainly the important issue is whether Irwin has a valid 
mortgage. The détermination of this issue must dépend upon the stat- 
ute law of Ohio, and tlie right of the trustée under the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 544) to challenge the trans- 
action for the common benefit of the bankrupt's creditors. The 
promissory note and mortgage were executed, as we hâve seen, nearly 
a year before the bankruptcy proceeding was begun. It was claimed 
in Irwin's behalf in the court below, and also hère until recently, that 
the applicable statutes of Ohio are in effect bankruptcy laws them- 
selves, and are suspended by opération of the Bankruptcy Act of Con- 
gress, and hence that the contention of the trustée must fail, since the 
transaction did not occur within the four months period of the Bank- 
ruptcy Act. By reason of this contention the hearing of the instant 
case was pwstponcd through consent of counsel until the question 
of conflict between the Ohio statutes and the Bankruptcy Act should 
be determined by the Suprême Court, where upon certificate of this 
court the question was pending in Stellwagcn v. Clum. It was there 
settled, February 4th last, that the Bankruptcy Act does not operate 
to suspend the Ohio statutes in question. 245 U. S. 605, 61 1, 618, 38 
Sup. Ct. 215, 62 ly. Ed. 507. The décision also sustains the right of 
the trustée in virtue of section 70e of the Bankruptcy act (Comp. St. 
1916, § 9654) to recover property transferred in violation of state 
law. 245 U. S. 613, 615, 38 Sup. Ct. 215, 62 L. Ed. 507._ The rîght of 
action so givcn is enforceable at any time within the period prescribed 
by the applicable state statutes (Id.) ; and in Ohio this period is fixed 
at four yeais (218 Fed. at page 733, 134 C. C. A. 408, and citations 
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[C. C. A. 6]). It follows that, if any créditer of the bânkrupt might 
hâve avoided the mortgage, the trustée may avoid it and recover the 
bankrupt's interest in the mortgaged property, or in the proceeds de- 
rived from its sale. 

[5,6] The question of validity of the mortgage cannot be rightiy 
understood without further statement of some of the facts — some 
that are scarcely open to serious dispute, concerning the origin, de- 
livery, and transfer of the instrument. Gaskill, the bânkrupt, is the 
father-in-law of Irwin, and to the extent of $2,000, including accrued 
interest, Irwin's claim against him was a matter of long standing. 
Gaskill could not pay the claim, and until the note and mortgage were 
given did not undertake to secure it. Besides, his financial condition 
was at that time threatened by obligations of somewhat remote origin. 
As early at least as 1879, Gaskill had by deeds of gênerai warranty 
conveyed real estate situated in Clermont county, one portion to John 
D. Randall, and another to Edward Conover, who in turn conveyed 
it by like deed to David Grossnickle. A claim concerning thèse 
lands had recently developed, which, if valid, would directly afïect 
Gaskill upon his covenants of gênerai warranty ; indeed, suits had been 
brought by the owner of what proved to be an outstanding and par- 
amount title to ail this land ; and judgments were recovered therein 
against Randall and Grossnickle in May, 1911. Thèse judgments were 
affirmed by the circuit court in November, 1911, and by the Suprême 
Court of Ohio May 27, 1913. Gaskill knew of the pendency of thèse 
suits, and attended the session of the circuit court when the décision 
was rendered against Grossnickle; the subject of compromise was 
then considered in Gaskill's présence, but he advised that the déci- 
sion of the Suprême Court be obtained ; and he testifies that on June 
4 or 5, 1913, shortly after the décision of the Suprême Court, a com- 
promise was talked about "in my place," inferentially at his home. 
Suits were subsequently brought against him by Grossnickle and Ran- 
dall in the Warren common pleas to recover damages for breach of his 
covenants of warranty ; and in May, 1914, judgment was recovered 
by the former for $1,619.03 and by the latter for $1,606.96. Thèse 
judgments, of course, operated to fix the amount of Gaskill's liability 
under each of his covenants of warranty ; but the amount in each 
instance could be readily ascertained in advance of judgment. 

The Ohio rule of damages in such cases is the amount of the con- 
sidération received by the warranter for the premises, and interest. 
King v. Kerr, Adm'r, 5 Ohio, 155, 160, 22 Am. Dec. 777; Lloyd v. 
Quimby, 5 Ohio St. 262, 266; Wetzell v. Richcreek, 53 Ohio St. 62, 
73, 74, 40 N. E. 1004. In view, then, of his manifest liabihty under 
the covenants, it is clear, and is not disputed, that the practical effect 
of the earlier judgments establishing the paramount title to the lands 
Gaskill had conveyed was to render him insolvent at the date of the 
mortgage now under review. Thus within less than one month after 
the Suprême Court affirmed the judgments, indeed within 20 days 
after the discussion of their compromise, the mortgage now in issue, 
as well as the note it was given to secure, was executed and delivered. 
It is not clear, nor perhaps important, whether Irwin or Gaskill in- 
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itiated the subject of the loan, but in one part of his testimony Gas- 
kill States: 

"I was the one that requested my son-in-law [Irwln] to borrow the money; 
I do not kuow whether he mentioned it first, oi' me ; but I am pretty sure I 
dld. * ♦ * Mr. Irwin dld.not thinlc he wanted to be secured, nor was he 
anxious previous to that tlme; but he got so he wanted hls money." 

Gaskill wanted $500 more than the sum he owed Irwin. He says, 
in substance, that he wished to use $300 to pay a note of his in a bank 
at IvOveland, Ohio, and $200 for repairs of buildings on his home 
premises. The method adopted to secure Irwin's claim and the addi- 
tional $500 was this: Through arrangement of Irwin and Louis 
Cordes (who Hved at Wyoming and was engaged in business at Car- 
thage, Hamilton county) the note and mortgage were executed at 
Cincinnati, and, in the présence of Irwin, were delivered by Gaskill 
to Cordes at Carthage. Cordes had known Gaskill for 20 years and 
was an intimate f riend of Irwin. Cordes was at the time in no finaur 
cial condition to loan the money for the time called for by the note ; 
he negotiated a loan at a ba:nk* in Carthage through pledge of collater- 
als ; he obtained a certified check of the bank for $2,500, payable to 
Gaskill, delivered it to him, and received the note and mortgage ; 
Gaskill at once cashed the check at the bank, and tumed over ail the 
money to Irwin, saying to him that he (Gaskill) had no présent op- 
portunity to deposit the $500, that he would not need it for some time, 
and that Irwin côuld pay it to him as called for. Irwin thereupon 
returned ail the money to Cordes, who paid it back to the bank with 
one day's interest. Not a farthing of this money was retained by 
either Irwin or Gaskill. : Cordes indorsed and delivered the note to 
Irwin ; and, through some means not shown, the mortgage was placed 
of record at Lebanon, Warren county, July 1, 1913. The mortgage 
was not formally assigned to Irwin until after it had been returned 
from the recorder's office to Cordes; the assignment bears date Oc- 
tober 21, 1913, but as between Cordes and Irwin it seems to hâve 
been understood at the time the $2,500 was turned back to Cordes the 
mortgage, as well as the note, was to be assigned to Irwin. Still it 
hardly could hâve been the purpose to hâve the assignment entered of 
record, since that bas not been done at ail; if the assignment had 
been presented for record, it would hâve been copied "upon the margin 
of the record of the mortgage'' (4 O. G. C. § 8546), and, of course, 
would hâve disclosed Irwin's interest in the instrument. 

It resulted that, outside of the immédiate parties to the transaction, 
Irwin's relation to the note and mortgage was not known until he pre- 
sented his verified claim to the référée ; nor were the f acts and cir- 
cumstances underlying the transaction known until the proofs were 
offered on thé creditors' objections to the claim. Discussion of the 
évidence is unnecessary; the transaction speaks through Gaskill's 
financial condition and the method resorted to for securing Irwin and 
benefiting himself. The conclusion is unavoidable that the mortgage 
was made in contemplation of insolvency, and with a design, known 
to Irwin as well as Gaskill, directly to prefer Irwin, and indirectly 
to prefer the L,oveland bank, to the exclusion of Randall and Gross- 
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riickle; indeed, there were no other unsecured creditors of consé- 
quence to consider. We reach this conclusion in view of the Ohio 
statutory provision denouncing préférences, and regardless of the one 
concerning "intent to hinder, delay or defraud creditors" ; for while 
a transaction may be invalid only as a préférence, or only as a f raudu- 
lent transfer, or as both (Deân v. Davis, 242 U. S. 438, 444, 37 Sup. 
Ct. 130, 61 h. Ed. 419; Fifth-Third Nat. Bank v. Johnson, 219 Fed. 
89, 92, 134 C. C. A. 529 [C. C. A. 6]), we do not find it necessary to 
pass upon any question of actual fraud. Judge HoUister concluded 
in the course of his opinion : 

"At tlie time the mortffagre was made, GasklU's assets and ascertalned Ua- 
bilitles showed a small balance In his favor. Tlie potential indebtedness, 
growlng ont of his obligations to Grossnickle and Randall, made a sum much 
greater than his assets, and if Grossnickle ami Randall, or either of them, 
should seek to niake his warranties good, as he knew, and said he knew, théy 
had the légal i-ight to do, he was insoh-ent when the mnrtgage was mad'e, 
* * * It is quite significant that after the décision in the Suprême Court, 
and before the mortgage was made, Gasldll had resunied negotlatlons for a 
compromise and Irwin renewed his request for security. One cannot escape 
the conviction that the mortgage was glven to secure Irwin agalust the im- 
pending demands of Grossniciae and Randall and to obtaln for Gaskill ,?500 
for his own purposes." 

The learned trial judge was of opinion that, in view of a line of 
Ohio décisions, a debtor in failing circumstances may in good faith 
pay or secure one or more creditors in préférence to others ; but he 
believed that the transaction was lacking in the standard of good faith 
required. He regarded the $500 arrangement as a secret trust created 
in favor of Gaskill, and held that this was fatal to the validity of the 
mortgage.^ 

[7, 8] Does the rule just alluded to in respect of préférences still 
prevail in Ohio? It is to be observed that this rule, as, for example, 
Judge Ranney expressed it in 1854, permitted a créditer of an insolv- 
ent debtor, or one having assumed liabilities for him as surety, to 
take from him a mortgage to secure the debt or to save him harmless 
from such liability; and, as the reward of his diligence, he would 
be protected in the priority so obtained. Bloom v. Noggle, 4 Ohio St. 
45, 57. The rule as thus stated implies, as the décision itself shows, 
lliat the transaction must hâve been made in good faith ; ând Judge 
Spear stated the rule in Cross v. Carstehs, 49 Ohio St. 569, 31 N. E. 
508, in 1892, as follows: 

•'This court has not omitted to afflrm the right of a debtor, in failiug cir- 
cumstances, in good faith, to pay or secure one or more creditors in préférence 
to others." 

1 The décisions referred to in support of ' the opinion that a debtor may 
make a préférence as stated were Cross y. :Carsteus, 49 Ohio St. 548, 569, 31 
N. E. 506, and citations; Walker v. Walker, 4 Ohio N. P. 324. And the 
cases relied ou as to tire efifeet of the secret trijst found were Dickson v. Raw- 
son, 5 Ohio St. 218, 224 ; Loudenback v. Foster, 39 Ohio St. 203 ; Hegler v. 
Grove, 63 Ohio St. 404, 59 N. E. 162; Sehultz v. Brown, 3 Ohio Cir. Ct. R. 
609, 611; Lukins v. Aird, 6 Wall. 78, 18 L. Ed. 750; Huntley v. Kinginan, 152 
U. S. 527, 533, 14 Sup. Ot. 688, 38 L. Ed. 540. 
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It cannot be qùestiorièd that the rule,as thus in substance pointed 
out, was unif ormly maintained in Ôhio for moire than half a century ; 
and yet it would seem that tiie General Assembly of Ohio has iqtro- 
duced certain statutory altérations which were meant to work a dis- 
tinct change of the rule.^ It is true that in Bank v. Gettinger, 68 Ohio 
St. 389, 67 N. E. 739, reversing the décision of the Lucas circuit court 
(13-23 O. C. C. 77), it was held' that under sections 6343 and 6344 of 
the Ohio Revised Statutes, as amended April 26, 1898 (93 O. L. 290), 
certain creditors who in effect had been preferred could not be com- 
pelled to repay money which they had received f rom their debtor while 
he was insolvent, although he made the payments in contemplation of 
insolvency and with a design to prefer thèse creditors to the exclusion 
of the others, or with intent to hinder, delay, or defraud his creditors, 
even though he made an assigriment which was filed within 90 days 
after such payments.' The reasons for this ruling are important, and 
are to be f ound in the opinion (pages 399, 400) ; they may be stated 
thus: (1) That the creditors were conceded to hâve "acted in good 
faith, and without notice, in receiving" the payments ; and (2) that pay- 
mentwas not, while "sale, conveyance, transfer, mortgage, or assign- 
ment" was, prohibited by the statute. The flrst reason clearly implies 
that, if the créditer is cognizant of his debtor's purpose, the préférence 
must fail. The second reason we think finds apt illustration in the 
Ohio Suprême Court's affirmance, without opinion, of Brewing Co. v. 
Peltz, 81 Ohio St. 566, 91 N. E. 1136, décision below 17 Ohio Cir. Ct. 
R. (N. S.) 1, appearing there as Pabst Brewing Co. v. Johnson. Ex- 
a,mination of the record in that case, to which attention has been called 
by counsel, shows that the circuit court in substance found that when 
the creditor Pelitz (Peltz) and two other named creditors received pay- 
ment of their claims they "knew of the insolvency" of their debtor, 
Johnson, and of his intention to secure the payment of their claims by 
an instrument previously signed by Johnson. This instrument provided 
for payment to Peltz of sufficient money to cover his claim and the 
claims of the two other creditors, and was executed with the under- 
standing that Peltz was to apply the money accordingly ; but the in- 
strument appears at last to hâve been canceled, and the three claims 
were in fact paid in cash by Johnson's attomey at his direction. It is 
to be inf erred that the original design to make Peltz a trustée vmder the 
instrument was abandoned, and direct payment in cash to each of the 
creditors resorted to, for the very purpose of avoiding the statute. 

2 The statutory changes thus referred to may be readlly seen by comparlson 
of sections a343 and 6344 (2 Ohio Rev. Stat., Ed. 1880, in force when Cross v. 
Carstens was decided) with the same sections as amended Aprll 26, 18î>8 (9S 
Ohio Laws, 290), and as later amended and renumbered (3 O. G. C, §§ 11102 to 
11107 ; and see sections set out in Stellwagen v. Olum, 218 Fed. 733, 735, 134 
O. O. A. 408 and in same case, 245 U. S. 600, 611, 38 Sup. Ot. 215, 62 L. Ed. 507). 

8 Under section 6343 as it theri stood, every "sale, conveyance, transfer, 
mortgage' or asslgnment" made by a debtor with such. design or intent as 
above stated, was tô be "concluslvely deemed and held to be fraudulent" in 
the event of the debtor maklng and filing an asslgnment wlthln nlnety days 
thereafter. 93 Ohio r>aws,'2!X). This provision however was repealed as early 
as 1902, and has not appeared in any euactment slnce. 
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This inference is in accord with the second reason stated, as \ve havc 
seen, in Bank v. Gettinger, 68 Ohio St. at page 400, 67 N. E. 739, and 
the reason itself points to a distinct ground, and the only satisfactory 
one we can discover, for the affirmance of Brewing Co. v. Peltz. It is 
to be observed, moreover, that the reason for treating payment as not 
falHng within the inhibition of the statute, as held in Bank v. Gettinger, 
was in accord with earher ruiings of the same court. Thus, under the 
statute of 1838 (36 O. L. 56, § 3), a bill of sale, in efifect a mortgage of 
chattels, was held not to fall within the provision forbidding "assign- 
ments" of debtors to trustées "in contemplation of insolvency with the 
design to pref er one or more creditors," etc. (Atkinson v. Tomlinson, 1 
Ohio St. 237, 240, 241). Again, in speaking of the scope of the statute 
considered in Cross v. Carstens (set out in 49 Ohio St. at page 565, 31 
N. E. 506), which in terms made "assignments" to a trustée, etc., to 
prefer particular creditors "inure to the equal benefit of ail creditors," 
it was said (49 Ohio St. 566, 31 N. E. 507) : 

"The laiiKuage does not include ail transfers, nor ail conveyances, made in 
contemplation of insolvencj, but assig:nments, and it is asslginiients by the 
faillng debtor in trii.st to a tnistee, whicli the lieglslature has declared must 
iuure to the benefit of ail creditors." 

We may now direct attention to the language of the présent statute. 
Section 1 1 104, 5 O. G. C, provides : 

"A sale, conveyaiK-e, transfer, mortgage or assignmiHit, made In trust or 
otherwise, by a debtor or debtors and every judgment sufCered by hlm or theni 
against hiinself or themselves in contemplation of insolvency and with a de- 
sign to prefer oue or more creditors to the exclusion In whole or in part of 
othors and a sale, conveyance, transfer, mortgage or assignnient made, or judg- 
ment procured by him or them to be rendered, in any manner with intent to 
hinder, delay, or defraud creditors shall be void as to creditors of such debtor, 
or debtors at the suit of any creditor or creditors. In a suit brought by a 
creditor or creditors of such debtor or debtors for the purpose of deelaring 
such sale vold, a i-eceiver may be appointed who sliall take charge of ail the 
assets of snch debtor or debtors, including the property so sold, conveyed, 
transferred, mortgaged, or asslgned, and also admiuister ail the assets of the 
debtor or debtors for the e<iual benefit of the creditors of the debtor or 
debtore in proportion to the amount of their respective demands, including 
those which are unmatured." 

Section 11105 provides that the foregoing section — 
"shall not apply unies» the i)erson * * * to whom such sale, conveyance, 
transfer, mortgage or as.sigument is inade, knew of such fraudulent Intent 
on the part of such debtor * * * nor shall anything in such section con- 
tained vitiate or aiïect auy mortgage made in good faith to secure any debt or 
llabllity created simultaneously with such mortgage, if such mortgage be filed 
for record * * * within three days after its exécution. * ♦ » » 

Section 11106 provides: 

"Any creditor • • * whether the clalm of such creditor • * * has 
matured or vvIU thereafter mature, may commence an ac-tion * * ♦ to 
hâve such acts or things declared vold. * * *" t 

* It is important hère to observe the contrast between the language of the 

first full sentence of section 11104, above quoted, commencing with "a sale, 

conveyance," etc., and ending with "at the suit of any creditor or creditors" 

(enacted April 30, 1908, 99 O. L. 241), and that of section 6343 and the firsC 

252 F.— 2 
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Thèse provisions disclose some législative purposes that cannot well 
be mistaken. A number of transactions are now denounced as préfér- 
ences in addition to the one forbidden by the old statute. It is worthy 
of notice that this change originated in 1898 (93 O. L. 290), the year 
in which the fédéral bankruptcy statute was enacted; and in view of 
some features of resemblance between the two enactments, as, for 
instance, those in relation to préférences, it is not too much to say that 
the tv/o législative bodies were in thèse respects moved by the same 
considérations ; nor can well-considered interprétations that hâve been 
placed upon the fédéral or the state provisions of kindred character be 
safely ignored, when passing upon either the one or the other. Consid- 
ering ^the statutory changes made in Ohio, they serve to show the pur- 
pose of the nevi' statute, and also to differentiate Ohio décisions like 
Cross v. Carstens, which involve only the old statute, from décisions 
like Bank v. Gettinger, which construe the new one. As regards préf- 
érences, the old statute was limited to "assignments in trust to a trustée 
or trustées," while the new one is extended to a "sale, conveyance, 
transfer, mortgage or assignment made in trust or otherwise, by a debt- 
or," and to "every judgment sufïered by him * * * against him- 
self." This enlargement in scope discloses a législative purpose to 
establish a comprehensive rule of, equality in place of the old System 
of inequality in the distribution of an insolvent's assets among his créd- 
ite rs. 

The inévitable efifect of enumerating transactions — "sale, conveyance, 
transfer, mortgage" — in addition to the old one, "assignment," was to 
meet the décisions before mentioned, which held that transactions like 
the newly added ones were not iticluded in "assignments," and was thus 
greatly to expand the rule of equal distribution. But this was not ail. 
The transactions so added, as also the old one of assignment, were 
under the conditions named ail expressly denounced as préférences, 
whether made in trust or otherwise. Surely such an extension of ob- 
jecta, and regardless of the présence or not of a trust, cannot be treated 
as meaningless ; its significance is plain, Still another scheme of préfér- 
ence was condemned ; it was the old practice of debtors in f ailing cir- 
cumstances to permit judgments to be taken against them, and so to 

three Unes of section Gîià'i, as those sections stood when consldered in Cross 
V. Carstens, and as they appeared in 2 Ohio Hev. Stat., Ed. 18S0, and in 1 
Ohio ReV. Stat., Smith & Benedlcfs Edition: "Sec. 6343. AU assignments in 
trust to a trustée or trustées, made in contemplation of insolveney, with the 
intent to prefèr one or more creditors, ' Shall Inure to the equal benefit of ail 
creditors, in proportion to the anionnt of thelr respective claims, and the 
trusts arîsing under the same shall be administered in conformity wlth the 
provisions of this chapter" — and "Sec. 6344. AU transfers, conveyances, or 
assignments made by a debtor or procured by hlm to be made wlth intent to 
hlnder, delay, or defraud oreditors, shall be declared vold at the suit of any 
creditor. ♦ * • " The remalning portion of section 6344 fumished a mode 
for division of the property Involved, or its proceeds, in a transaction had 
under either of the section.s, among ail the creditors alike or among such as 
mlghtinstitute suit to set aside the transaction and through publication, etc., 
secure division among themselves. Thèse provisions were of course repealed 
in 1898, and they are now replaced by the presently subsisting act of 1908, 
above cited. 
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invest favored creditors with prior liens. We find effective illustration 
of the scope and object of this législation in the transaction hère, in 
issue. The transaction, involying as it does a mortgage, is distinctly 
named in the statute ; and such an instrument, when made in contem- 
plation of insolvency and with the forbidden design, is characterized 
as a préférence, whether made in trust or otherwise. It would be diffi- 
cult to devise language more spécifie than this to describe and forbid 
the transaction. This is made even more clear through comparison of 
the language of this statute with that of sections 60a and 60b of the 
bankruptcy statute (Comp. St. 1916, § 9644). 

Another feature of the Ohio statute gives emphasis to the législa- 
tive purpose. The conséquence of préférences is changed. Provision 
is made in section 11104 to take possession of ail the assets of the 
debtor, not merely such as are embraced in the préférence, and the re- 
ceiver is required to administer the debtor's entire assets for the equal 
benefit of the creditors. This provision was relied on by counsel in the 
Stellwagen Case as distinctly supporting the claim that. section 6343 
offended against the Bankruptcy Act, especially sections 60 and 67, 218 
Fed. 734, 736, 134 C. C. A. 408. True, this claim failed; yet the de- 
parture so made in the state législation is in harmony with the purpose 
already pointed out to break up the old rule and practice of préférence 
wherever both parties to the transaction were aware of its design. This 
is shown by the: modification made in section 11105 in favor of an in- 
nocent beneficiary of a préférence, and also by Bank v. Gettinger, 68 
Ohio St. at 400, top, 67 N. E. 739, and the Bobilya Case, 68 Ohio St. 
373, 67 N. E. 736, there referred to. 

It may be added that there is no suggestion of lack of power in the 
state Législature to enact the sections of the statute hère involved ; nor 
is it perceived how such an objection could rationally be urged. It is 
true that the Ohio courts hâve treated the right of préférence as resting 
upon the natural right to acquire and control property (Cross v. Car- 
stens, 49 Ohio St. at page 573, 31 N. E. 506) ; yet no one questions the 
constitutional validity of old section 6343, prohibiting préférences by 
"assignments in trust to a trustée" when made in contemplation of in- 
solvency, and the présent sections are well within this principle.' 

How, then, is the mortgage under review to be treated? We hâve 
seen that the mortgage was given to secure a past-due debt of Gaskill 
to Irwin for $2,000, and also an additional sum of $500, which on the 
date of delivery of the mortgage Irwin in effect promised to pay to 
Gaskill later and as Gaskill should call for it. Irwin knew that the 
object of providing this additional sum was to enable Gaskill (1) to pay 
a debt of $300 owing by him to a bank in Loveland, and (2) to use the 
remainder, $200, for repairing certain buildings on the property so to 
be mortgaged. Several months after delivery of the mortgage and its 
assignment Irwin paid the $500 to Gaskill and the latter used the money 

6 It scarcely need be said that this conclusion is In no wise afCected by 
the décision in Williams & Thomas Co. v. Preslo, 84 Ohio St. 328, 95 N. E. 990, 
Ann. Cas. 1912C, 704, declaring another portion of the statute (section 11102), 
which related exclusively to sales in bulk of stocks of merchandise, to be eou- 
stitutionally invalid. 



20 252 FEDERAL REPORTER 

for thèse purposes. Thus $2,300 of the sum in ternis secured by the 
mortgage represents old obligations of Gaskill, and the remainder new 
improvements of the mortgaged property. Giving to the portion of the 
statute denouncirig préférences the natural and ordinary meaning of its 
langnage, wethink it condemns the mortgage, certainly to the extent of 
Gaskill's indebtedness to Irwin and the Loveland bank, as an unlawful 
préférence. There can be no différence in principle between the parts 
of this indebtedness; eachwas an existing and unsecured obHgation. 
It is true that the Irwin debt was past due and that the bank debt had 
not matured at the date of the mortgage. Gaskill testifies as to the 
latter: 

"I let the $500 remain In Mr. Irvvln's hands for several months for the pur- 
pose of paying a certain note off in the bank which was not due. » • • " 

This was to create through Irwin and Gaskill a trust obligation in 
favor of the subsisting créditer, the bank. Whether the bank had 
knowledge or not of the arrangement, forbidden as it was under the 
old and the new statute alike, is unimportaht, since in either event the 
effect upon the excluded creditors was the same. Assuming that the 
bank is not amenable to an action for recovery of the money, yet to 
permit Irwin, as against the other creditors, both to take part and re- 
cover in such a transaction, would be to suffer him to take advantage 
of bis own wrong. Indeed, it must be remembered throughout that 
Gaskill and Irwin were cognizant of the purpose of every f eature of the 
transaction from the beginning and were actuated alike by the very 
design the statute condemns. Further, the case is fairly within the 
plain implication arising, as before pointed out, from the first of the 
two grounds upon which the judgment in Bank v. Gettinger, 68 Ohio 
St. at page 400, 67 N. E. 739, was rested. We therefore hold that, so 
far as the effect of the mortgage was to secure Gaskill's pre-existing 
indebtedness, $2,300, to Irwin and the Loveland bank, the mortgage is 
void as to creditors. 

[9, 10] As respects the remaining sum secured by the mortgage a 
différent question arises. Section 11105, as we hâve seen, provides that 
nothing in section 11104 shall "vitiate or affect any mortgage made in 
good faith, to secure any debt or liability created simultaneously with 
such mortgage," if the mortgage be recorded within three days. Liter- 
ally this provision of itself would seem to render the mortgage unavail- 
able for any purpose, since it was not recorded within the three-day 
period. The substance of the provision, however, is but declaratory of 
a settled rule of judicial décision ; and, of course, effect should be 
given to the statutory exception, so far as this may be done consistently 
with the rest of the enactment. In a sensé the $300 represented a "debt 
or liability created simultaneously with" the mortgage. Yet there is 
a broad distinction between that debt and the one created at the same 
time in référence to repairs upon the debtor's buildings. The one was 
to meet an existing and unsecured obligation, and the other to provide, 
through obligations not then created, for the improvement of the mort- 
gaged property. The repairs, both as contemplated and carried out, 
were such as to entitle unpaid materialmen and mechanics alike to stat- 
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utory liens on the property. Title 7, div. 4, c. 1, 3 O. G. C. p. 1081 et 
seq. To ail intents and purposes then a présent and fair exchange in 
values was made of Irwin's promise to furnish money, $200, and 
Gaskill's promise to repair the mortgaged property; the resuit of 
Gaskill's application of the money was at once to obtain the improve- 
ments and avoid liens on the part of materiahnen and mechamcs; it 
therefore cannot be said that this part of the transaction. ofïended 
against the provision forbidding a préférence, nor, in the absence of 
intentional fraud, that the mortgage may not be enforced, except as it 
was designed to operate as a préférence. Corbett v. Woodward, Case 
No. 3,223, 6 Fed. Cas. 531, 537, 538. 

It results that the decree must be reversed, and the cause remanded, 
with directioh to modify the decree, so far as to sustain Irwin's claim 
as a secured claim, as well as the mortgage, to the extent of $200, with 
interest from the time such sum was advanced, and also to diminish 
Irwin's unsecured claim accordingly. The costs of this appeal, includ- 
ing the expense of preparing as well as printing the transcript, will be 
equally divided. 



RRED et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Aprll 24, 1918.) 

No. 215. 

1. Army and Navy «S^.'ÎS — "Déserter" — "Straggler." 

Under the régulations of the Navy Department, a "déserter" Is one who 
Is absent without leave and with a manifest intention not to return, whlle 
a "straggler" is one absent without leave, with the probabllity that he 
does not intend to désert, but, if his absence continues for 10 days, he be- 
comes a déserter. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Déserter.] 

2. Army and Navy ®=340 — Per,sonation or Officer — Evidence. 

In a prosecution under Crluiinal Code, § .32, for falsely assuming and 
pretending to be offieers of the Na^'y Department, évidence heM suflicient 
to carry the case to the jury, 

3. Army and Navy iS=>40 — Peh-sonation of Officer — Offense. 

Under Orimlnal Code, § 32, declarlng that whoever, with intent to de- 
fraud elther the United States or any person, shall falsely assume or 
prétend to be an offlcer, etc., shall be punished, défendants, who were 
détectives engaged in arresting naval deserters and stragglers for the re- 
•ward prescribed by the régulations, must be deemed gullty of the offense 
denounced, where they reiiresented to enlisted men arrested as stragglers 
that they were naval oflicers. 

4. Cbiminal Law <g=116(^— Review — Findinq. 

A flndlng by the jury as to the weight of the évidence, which was sup- 
ported by the trial court in denying; the application to set aside the ver- 
dict, Is eonclusive on the appellate court. 

5. Army and Navy <©=40 — Offenses — Pbincipals. 

Where défendants, who were détectives engaged in apprehending naval 
stragglers and deserters for the rewards prescribed by the régulations, in 
pursuanee of a comnion design, represented to enlisted men, arrested as 
stragglers, that one of the défendants was a naval captaln, etc., each 
were principals. 

ig=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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6. WlTNESSEa <g=B>48(2)— COMPETENOY — CONVICTION. 

(JonviCtlon of a inilltary offense by court-martial does not make a 
witness incompétent to testlfy in tlie civil courts in a crirainal prosecution. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

Harry A. Reed and James E. Eaton were convicted of violating 
Criminal jCode, § 32 (Comp. St. 1916, § 10196), by falsely assuming and 
pretending to be officers acting under the authority of the United 
States, and they appeal. Aiifirmed. 

George W. Whiteside and Robert Oliver, both of New York City, 
for appellants. 

Francis G. Cafifey, U. S. Atty., of New York City (Ralph W. Horne, 
Asst. U. S. Atty., of New York City, of counsel), for the United States. 

Before WARD, HOUGH and MANTON, Circuit Judges. 

MANTQN, Circuit Judge. The appellants hâve been generally in- 
dicted in fîve indictments, charged with violating section 32 of the 
United States Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1095 
[Comp. St. 1916, § 10196]), in that they falsely assumed and pretended 
to be officers acting under the authority of the United States and a 
department thereof, to wit, the Navy Department, and did take upon 
themselves to act as such. 

The misrepresentations and false àssumption or pretension of office 
was substantially thé same in form, but occurred as to five différent 
arrests made of stragglers or deserters from the United States Navy, 
and five separate indictments hâve been returned; each charging a 
spécifie violation involving a separate transaction on the date herein 
mentioned. Both défendants were connected with the Hamilton Dé- 
tective Agency of the city of New York in the month of August, 1917, 
in charge of a department known as the "désertion department." Reed 
was an inside man, and was known as "captain" in charge of this de- 
partment, whereas Eaton was an outside man, engaged in apprehend- 
ing deserters and stragglers. In the rooms of the détective agency 
there were files marked "Captain," "Appréhension of Deserters," "Sent 
for Stragglers," and on the door was the name "Captain Reed." In 
the room were night sticks, revolvers, and handcuffs. 

[1] It is provided, by a régulation for the government of the Navy, 
that a reward not exceeding $50 be offered by a commanding officer 
for the delivery of a déserter, and not exceeding $25 for the delivery 
of a straggler, into the custody of the naval authorities at such place 
and within such time as may be prescribed in gênerai or spécifie in- 
structions issued by thé department's Bureau of Navigation, or, in the 
case of a marine, by the commandant of the corps. 

The appellants had a methqd of ascertaining what men of the Navy 
were stragglers or deserters, and would then seek the appréhension of 
such peréon and telegraph to the Bureau of Navigation of the depart- 
ment, and ultimately dehver up to the department the person so appre- 
hended and receive the reward. Under the régulations of the depart- 

^:=3For other c^ses see eame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ment, a déserter is one who is absent without leave and with a manifest 
intention not to return, while a straggler is one absent without leave 
with the probabihty that the person does not intend to désert, but, if 
his absence continued for a period of 10 days, he then becomes a dé- 
serter. In each case mentioned in each of the indictments, a member 
of the Navy so apprehended was brought to the détective agency's 
offices and there was introduced to or met Rééd. 

The first indictment dealt with an enHsted man, Harry Maxwell, of 
the United States Navy. He was arrestcd by Eaton, who represented 
that he was a skipper, a government man, and a Secret , Service man. 
After being taken to the détective agency, he met Reed, who said he 
was a "captain from the Navy Yard." 

The second indictment dealt with one Gunderman, an enHsted man 
in the Navy. On this occasion, Eaton represented himself as a "gov- 
ernment détective," flashed a badge, and, when Gunderman was ar- 
rested and met Reed, the latter stated that he was a ''captain in the 
Navy and entitled to four stripes." 

The third indictment dealt with Roy Edward Davidson. Upon ar- 
rest, Eaton represented himself as a "fédéral officer in the government 
service and a lieutenant," and brought him before Reed. Reed repre- 
sented himself as a "captain in the navy service" and "head of the Navy 
and Army Désertion Bureau." 

The fourth indictment dealt with one Phillips, who was not an 
«nlisted man, but who was wearing a naval uniform. At the time of 
the arrest, Eaton said he was a "fédéral officer," and, when brought 
before Reed, the latter stated that he was a "navy man," and directed 
the prisoner to stand up when he (Reed) spoke to him. 

The fifth indictment dealt with the arrest of one King, an enlisted 
man in the Navy. Eaton, in making this arrest, represented himself 
as a "fédéral officer," and again Reed represented to the prisoner that 
he had been appointed a "captain of the fédéral government," and that 
he had had 16 years' service in the United States Navy. 

[2,3] The statute provides that : 

"Whoever with intent to defraud elther the United States or any person 
shall falsely assume or prétend to be an oSicer or employé actlng under 
authorlty of the United States, or any department or any offleer of the gov- 
ernment thereof shall talce upon himself to aet as such or shall In su-ch pre- 
tended character demand or obtaln from any person or from the United States, 
or any department, or any officer of the government thereof, any money, paper, 
document, or other valnable thing shall be fined not more than one thousand 
dollars or imprlsonment not more than three years or both." 

The évidence clearly required the District Judge to submit to the 
jury the question of false assumption or pretension of being an officer 
or employé acting under the authority of the United States or any de- 
partment or any officer of the government thereof. While it may be 
said that the défendants had the right to apprehend and arrest desert- 
ers and stragglers of the United States Navy, and were entitled to com- 
pensation by way of reward as provided by the régulations of the de- 
partment, it is the false assumption and pretension to be an officer of 
the United States Navy or of the government, the false impersonation, 
that is the gist of the oflfense, not demanding or obtaining money. The 
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statute is intended as prohibiting any false assumption or pretension to 
be an officer or employé acting under the authority of the United States 
or any department or officer of the government, if donc with an intent 
to defraud and accompanied by any spécifie acts on the part of the pre- 
tended character. United States v. Bamovv, 239 U. S. 78, 36 Sup. Ct. 
19, 60 L. Ed. 155. 

The fraud was committed against the enlisted men, and consisted in 
telling thèse enlisted men of the Navy that Reed was a "captain of the 
Navy" and Eaton a "lieutenant" or other employé of the fédéral gov- 
ernment. In United States v. Barnow, supra, Justice Pitney says : 

"It is the aim of the section, net merely to protect innocent persons from 
actual loss through rellance upoii false assumptions of fédéral authority, but 
to inalntain the gênerai good repute and dignity of the service itself ." 

In Eittell V. United States, 169 Fed. 620, 95 C. C. A. 148, it was said: 

"The gist o£ the offense is the false iuipersonation of an officer of the United 

States." 

[4, 5] The jury's fînding as to the weight of évidence was supported 
by the trial judge in denying the application to set aside the verdict. 
This finding is binding upon us. Nor is there variance between the 
proof and the indictment. The charge is fairly and concisely enough 
stated in the indictment. Each of the défendants took part in the 
arrest of each of the deserters or stragglers, and each committed an 
offense in this common undertaking, although their représentations may 
hâve been made in différent places and not at the same time. Under 
the law, ail présent at the time of the commitment of the offense are 
principals, although only one acts, if they are confederates engaged in 
a common design of which the offense is a part. The action of Reed 
was dépendent upon Eaton's part in the arrest of the straggler or dé- 
serter, and so Eaton's actions are connected, in the commission of each 
offense, with Reed's. They were employée! by the same agency, en- 
gaged in a common design and purppse. Reed acted in ail cases in the 
présence of Eaton, assuming the rank of captain of the Navy. The 
offense is sufficiéntly proved as to each indictment. 

[6] The testimony of Maxwell, Gunderman, and Davidson was prop- 
erly received, as each was a compétent witness, even though they had 
theretofore suffered conviction in court-martial proceedings. This did 
not disqualify them from being called as witnesses. Rosen v. United 
States, 237 Fed. 810, 151 C. C. A. 52; Pakas v. United States, 240 
Fed. 350, 153 C. C. A. 276. 

We can find no error in the admission or exclusion of évidence which 
requires a reversai. 

Judgment of conviction affirmed. 
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CINCINNATI, N. O. & T. P. R. CO. v. McGUFFEY. 

(Circuit Court of Appeals, Sixth Circuit. June 12, 1918.)' 

No. 3121. 

1. Masteb and Servant <S=»286(.'54) — Masteb's Liabiotï fob Injuby to Serv- 

ant — SWITCHMAN. . 

A switchman, ridlng two cars at nlght down a repalr traek about 1,000 
feet long, the first half of whlch was downgrade, befote reaching the 
bottom of the grade was killed by collision wlth a loaded car standing on 
tlie track. It was customary to place cars standing on the track near 
the other end on the level. tVhy thls car was left where it was did not 
appear. Held, that whether the eompany was négligent in so dolng was 
a question for the Jury. 

2. Master and Servant ®=5222(1) — Master's Liability for Injuby to Serv- 

ant — Assumption of Risk. 

A switchman, working under orders of a foreman, in "klcking" cars 
upon a swltch track at night, did not, as matter of law, assume the re- 
sponslblllry or rlsk of such movement, although in Immédiate charge of 
the opération. 

3. Masteb and Servant <Sï=>286(40) — Action fob Injiiky to Servant — Ques- 

tions VOR JUKY. 

Whether a switching foreman was négligent In faillng to wam a 
switchman, who at night was ridlng cars whlch had been kicked on a 
downgrade switch track, of the présence of a car standing ou the track 
ahead, held, under the évidence, a question for the jury. 

In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Action at law by Lena McGuffey, administratrix of the estate of 
A. B. McGuffey, deceased, against the Cincinnati, New Orléans & 
Texas Pacific Railway Company. Judgment for plaintiff and de- 
fendant brings error. Afïirmed. 

Wright, Jones & Saxton, of Knoxville, Tenn., and George Hoadly, 
of Cincinnati, Ohio (Edward Colston, of Cincinnati, Ohio, of counsel), 
for plaintiff in error. 

W. Y. Boswell, of Oakdale, Tenn., and Turner, Kennerly & Cate, 
of Knoxville, Tenn., for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. 

KNAPPEN, Circuit Judge. The parties will be designated hère 
as in the trial court. McGuffey, the deceased, was killed in the course 
of his employment as member of a switching crew in the railway 
company's yards at Oakdale, Tenn. His administratrix recovered 
judgment under the fédéral Émployers' Liability Act (Act April 22, 
1908, c. 149, 35 Stat. 65 [Comp. St. 1916, §§ 8657-8665]), which 
concededly applies. 

East of and parallel with the repair or "rip" track in the northern 
section of the yards was a séries of other tracks, the westerly of which 
was No. 6. From the frog of the switch Connecting with track No. 
6 the "rip" track descends to the northerly at a grade of about 1 per 

<g:=5For other cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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cent for about 415 feet, when it reaches a level which is maintained 
for a further distance of at least 550 feet. The deceased, at be- 
tween 4:30 and 5 c'clock in the morning of October 28th, when it was 
"just getting daylight" (there being a light fog), was riding a eut of 
two bad-order cars kicked from track No. 6 onto and down the repair 
tracks; the kicked cars collided with a loaded scrap-iron car standing 
on the westerly of the repair tracks, about 50 feet before the level 
was.reached, and thus about 400 feet from the point of the switch 
where the shunting movement began. 

Against a gênerai motion by défendant for a directed verdict, and 
in déniai of the requests later referred to, the trial court submitted to 
thé jury three asserted grounds of defehdant's négligence: (1) In 
respect of placing and leaving the loaded scrap-iron car on the repair 
track at the time and in the location in question ; (2) in respect of the 
aileged speed at which the switched cars were kicked onto and down 
the repair track ; and (3) in that the f oreman of the switching crew, 
af ter learning of the position of the scrap-iron car, and that the 
switched cars were going rapidly down the repair track, failed to ef- 
fectually warn deceased of the impending collision and to give him 
opportunity to escape. 

That deceased was on one of the switched cars when they collided 
with the scrap-iron car, and was killed by that collision, must, for 
the purposes of this review, be taken as established. It is necessarily 
so f ound by the verdict, in view of the court's charge ; and, although 
there was substantial évidence to the contrary, the verdict in that re- 
spect is sustained by substantial testimony. As the record is made up, 
the judgment should be affirmed, provided defendant's requests to ex- 
clude from considération both the first and third submitted grounds 
of négligence were properly denied. 

The testimony relating to each of thèse questions was in sharp con- 
flict; upon either it would support a verdict in defendant's favor. 
But it scarcely neéd be said that on the motion for an instructed ver- 
dict, whoUy or in part, the trial court was bound to take the view 
of the évidence, and of the inferences deducible therefrom, most fav- 
orable to the plaintiff, and that we cannot reverse merely because we 
may entertain a différent view or draw différent inferences than ac- 
cepted by the jury. 

[1] 1. The présence of the scrap-iron car on the repair track. Con- 
struing the testimony most favorably to plaintiff, it was 0f)en to the 
jury to conclude that it was defendant's rule and custom in putting 
cars on that track to place them, in the interest at least of easy han- 
dling, at the far end of it, and thus past the grade therein and well down 
in the level part, which, as already said, extended about 550 feet be- 
yond the foot of the grade; that independently of such rule or custom, 
and in view of the fact that the repair track was to be used by switch- 
ing crews in the nighttimë, when the track was not well lighted, in 
either pushing or kicking cars thereon, due care for the switchmen's 
protection required the spotting of the cars well beyond the foot of 
the grade; that the scrap-iron car in question was not in bad order, 
but had been brought onto the repair track on the day before tor pur- 
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poses of loading, and at 4 or 5 o'clock on the afternoon of that day 
was stationed near a scrap-bin, about 350 feet north of the place 
where it was at the time of the collision (how or why moved to its 
later position, about 50 feet up the grade, does not appear) ; and that 
there was enough unoccupied space north of this later position to per- 
mit keeping it beyond danger of the colHsion in question. 

[2] It appeared, however, that the repair track was frequently fuU 
of cars at night, that just before the movement in question Hutson, 
the switching foreman, had foUowed down the main track the first 
two cars of a eut of seven then being distributed, and that thereupon 
the deceased, who was a switchman under the foreman, took charge 
of the kicking onto the repair track of the next two cars (an empty 
fcox car followed by a loaded gondola) ; and défendant contends that 
deceased thus took the sole responsibility for the movement, and not 
only assumed the risk of collision with the other cars, but wàs negh- 
gent in not looking out for his own protection by ascertaining the prés- 
ence of thé scrap-iron car on the repair track, as well as by kicking 
the cars down the grade instead of shoving them down, as the com- 
pany's rules required, and that the négligence of deceased was the 
sole proximate cause of the collision and accident, therèby preventing 
recovery under the rule of Great Northern Ry. Co. v. Wiles, 240 U. S. 
444, 36 Sup. Ct. 406, 60 L. Ed. 732. 

But this contention fails to give due weight to the facts which 
there was évidence tending to sustain: First, that althôugh the de- 
ceased, in Hutson's temporary absence with the cars previously kick- 
ed on the other track, was in immédiate charge of the movement of the 
two cars hère in question, yet his charge was subject to the direction 
of Hutson. The évidence, indeed, would warrant an inference (per- 
haps natural enough without express testimony) that the foreman had 
himself instructed the kicking of the two cars down the repair track; 
for, while another member of the crew testified that "McGuffey was 
lining up the cars" and that it was the same "for McGuffey to tell me 
as it was for Hutson to tell me, and McGuffey knew where the cars 
were going as well as Hutson did," he added, "By the line-up of the 
cars is meant instructions as to where they are to go ; that Hutson had 
told him where." ^ And, second, that deceased could see the scrajH 
iron car for but S to 7 car lengths (approximately 235 feet), while 
the scrap-iron car, when the switching movement began, was more 
than 100 feet still further distant. The fact that in its prudent use 
the repair track might hâve been so fuU as to make it proper to place 
the scrap-iron car where it was encountered would not be enough to 
bar recovery on account of a négligent location thereof. We think it 
was open to the jury to conclude that the alleged négligence of de- 
ceased was not the sole proximate cause of the collision. It thus did 

1 This witness, who was yard foreman "off and on" for several years, part- 
ly before and partly after the accident, and was regular yard foreman at 
the time of the trial, testified that "it was customary there at the time to kick 
«1rs into this rip track at night, but sometimes they would be shoved in," and 
that "we were handling thèse two cars that night just as we were alwaya 
accustomed to handle them, and .iust as McGuffey was aecustomed to handle 
them, and he was rlding them just as he had rode them many times before." 
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not, as matter of law, bar recovery. Pennsylvania Co. v. Cole (C. C. 
A. 6) 214 Fed. 948, 131 C. C. A. 244; N. Y., C. & St. L. R. R. Co. v. 
Niebel (C. C. A. 6) 214 Fed. 952, 131 C. C. A. 248. 

[3] 2. The alleged négligent failure to warn deceased of the dan- 
ger of collision withthe scrap-iron car. There were two witnesses 
to the accident. According to the testimony of one of them, when the 
box car which deceased was riding was "two or three car lengths 
[perhaps 100 feet] in the rip track," and still south of where the fore- 
man on track 6 was standing (at such point the two tracks would be 
about 18 feet apart), the foreman, in an ordinary tone of voice, but 
without indicating alarm, called out to the deceased to "Get off, Mac ! " 
or "Ivook out, Mac!" "like one who would want a man to get off and 
come on and help"; that deceased started to "holler something," ap- 
peared confused, first started north, and then turned and came down 
the ladder of the box car and stepped across to the platform of the 
gondola (in this position he presumably could not seè the scrap-iron 
car on account of the greater height of the box car in front of him); 
that at this time, when he was "probably five or six car lengths [which 
would be perhaps 200 feet] from the point of the rip track switçh" 
(at such point the two tracks would be about 32 feet apart), the 
foreman called to deceased a second time, the noise made by another 
engine preventing the witness hearing what was said ; that meanwhile 
the foreman "might hâve walked a little farther north," how far does 
not appear, but not over to the side of the car deceased was on ; that 
soon after "hollering" the second time the foreman started to the rip 
track. It would seem a proper, ahhough not a necessary, inference 
that the car which deceased was riding passed the foreman (although 
on the other track) at some time after the foreman had first called 
out. According to the other witness, when the foreman first called 
out to deceased, the switched cars were at a point which would seem 
to be not more than 100 feet south of the scrap-iron car; and this 
witness, who was at the time 40 to 50 feet southerly of the foreman,, 
and 150 to 200 feet from the point of collision, then saw the scrap- 
iron car. At this point the foreman would be perhaps 70 feet from 
deceased and about 116 feet from the point of collision. According 
to this witness the foreman ran down immediately after the one call 
testified to; the collision seems to hâve occurred before he reached 
its location. The testimony as to the speed of the kicked cars varies 
from 2 to 3 miles (when they left the switch), according to the one 
witness to 6 to 8 miles, according to the other witness, at least when 
seen nearer the point of collision. The speed would naturally in- 
crease somewhat as the grade was descended. There was testimony 
that at much more than a 3-mile speed the switchman could safely hâve 
jumped from the moving car. 

The inference that the foreman saw the scrap-iron car and called to 
deceased to get off, or look out, as far back as 100 feet from the rip 
track switch, is perhaps not the more natural one; and if the car 
was not seen until deceased was but 100 feet from the point of col- 
lision a negHgent failure to warn could scarcely be inferred. But we 
are constrained to the view that it was open to the jury to draw the 
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inf erence that the foreman saw the car in time to give effective wam- 
ing, and that he negligently failed to give it, upon a considération o£ 
ail the évidence, including a harmonizing of the conflicting testimony 
as to the relative distances and rates of speed, and having in mind 
that no explanation other than the discovery of the scrap-iron car is 
given for the foreman's first call to deceased; for the foreman, who 
was still in the employ of the défendant at the time of the trial, and 
had been called by plaintiflf to testify to facts showing the Interstate 
character of the movement, was not called by défendant to testify as 
to his knowledge of the présence, of the scrap-iron car, or his attempts 
to warn deceased thereof, or to any of the facts directly relating 
to the collision. We are the better content with this conclusion f rom 
the fact that the trial judge, whose opportunities for weighing the tes- 
timony were better than ours, and who did not hesitate to set aside 
the verdict on a former trial because of an opinion that the deceased 
more probably fell oflf the car before the collision, and who expressed 
to the jury on the second trial his opinion that deceased was guilty 
of contributory négligence, yet refused, without opinion, a motion 
for a new trial foUowing the second verdict, presumably for the rea- 
son that in his judgment it was sustained by substantial évidence, as 
it certainly was upon the point for which the first verdict was set 
aside. The size of the présent verdict is consistent wilh a finding of 
and due allowance for contributory négligence. 

Without référence, therefore, to the question of alleged excessive 
speed of the kicked cars, the judgment below should be aflfirmed. 
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(Circuit Court of Appeals, Sixth Circuit. June 4, 1918.^ 

No. 3136. 

1. Appeal and Erbok <S=954(1) — Review — Injunctions. 

The appelliite court wlU overrule or reverse an order granting a pre- 
llminary injunetion only wlien satlsfled tliat tliere was errer of law in 
tlie action of tlie trial court, or that upon the facts there was no reason- 
able field for discretionary action. 

2. InJUNCTION <©=>38 RESTBAININa INTEBFEBENCE WITH TELEOBAPH LiNEB 

Pending Condemnation. 

Where a telegraph company, which maintalned Interstate Unes on a 
rallroad right of way, termlnated its agreement with the rallroad Com- 
pany, and after the Alabama courts hâve adjudged that the telegraph Com- 
pany had no rlght to condemn an easeraent on that part of the rallroad 
rlght of way located in Alabama, the fédéral courts for Kentucky will not, 
on the theory that the telegraph System was unitary and that the Com- 
pany had an easement over part of the right of way in Alabama, enjoin 
interférence with the Unes covered by the Alabama décision. 

3. iNJUNCTioN <S=136(3) — Preliminaet Injunction— Issuance. 

Prelimlnary injunctions should not issue, unless a reasonably clear 
case of necesslty and otherwise irréparable injury is made out. 

4. iNJUNCTION <S=38 — PBELIMINARY InJUNCTION — CONTINUANCE. 

A telegraph Company, which maintalned Interstate Unes on a rallroad 
right of way, termlnated its agreement with the rallroad company and 
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sought to condemn easements in the several states, but candemnatlon was 
refused in Alabama. Held, that the fédéral court for Kentucky, whlch 
had enjoined the railroàd eouipany fh)m Interfering wlth the exlstlng 
Unes pendlng condemnatlon, will not continue the Injunction as to the 
Alabama Unes, partleplarly vi^here the courts of that state granted an 
Injunction coverlng telegraph Unes on that part of the right of way 
wherein the telegraph cofflpâhyàssertéd an exlstlng easenient. 
6. Injunction i@t» 137(1) — ^Pbeliminaet' Injunction— -Go vebnmental As- 
suMPTioN or CoNTBOL OF Bailboads^-^Telegeaph Line on Kight of 
Wat. '.:.:;■. 

Where a telegraph Company, after terpiinating the arrangement under 
which It malntalned Unes on a raUroad irlght of way, was denled right of 
condemhation in Alabama, fte^*, thàtpreliminary Injunction against the 
rallroad company'S Interférence wlth telegraph Unes will not be grant- 
ed, because the govèmment has assumed eontrol of rallroads, etc., where 
thp rallroad company agre^ not to take any action interfering with the 
telegraph aystem without govemmental approval. 

Appeal from thé District Court of the United States for the West- 
ern District of Kentucky; Walter Eyans, Judge. 

Suit by the Western Union Telegraph Company against the Louis- 
ville & Nashville Railroad Company. Pfom a decree denying a motion 
to dissolve an injunction, défendant appeals, Reversed in part and in 
part afîirméd. 

See, also,201 Fed. 946. 

For 27 years béfore 1911, the telegraph conipany had oecnpied the rall- 
road right of way. In several iStates, with a: Une of pôles and wires, pursuant to 
a contract in the nature of a lease. ; Elventually the telegraph company exer- 
dsed its élective right to termlnate this contract. Falllng in agreement upon 
terms for a renewal contract, the rallroad company threatèned to evlct the 
telegraph company. The latter flied its bill in the court below, and procured a 
preliœinary injunction restraining any Interférence wlth the exlstlng pôle and 
wlre Une, pendlng the resuit of condemnatlon proceedlngs which the telegraph 
company had begun in eàcb of the différent stàtes. One of theee statés waa 
Alabama. An appeal was taken to this court from the order awardlng pre- 
limlnary injunction, and the ordbr wàs sustalned. Xouisville Co. v. Western 
Union Co., 207 Fed. 1, 124 C. O. A- 573. This court approved the gênerai 
theory that equity should maintain the exlstlng condition until there was op- 
portunlty to prosecute to a conclusion any condemnatlon proceedlngs authorized 
by the stàtutes of the varions states, and held that there, was jurisdlctlon to 
enjoin such interférence in other states, as well as in the districts of the state 
where th© blU was fil éd. Accordingly any such interférence in Alabama con- 
tlnued to be prohlbited by this injunction. The Kentucky condemnatlon pro- 
ceeding has been recently revlewed by; this court Louisville Co. v. Western 
Union Co., 249 Fed. 385, 0. O. A, , opinion filed May 8, 1918. Further dé- 
tails of the gênerai situation need not be stated, but wlU be found recited In 
one or 15ie; other of thèse former opinions. 

The condemnatlon proceeding In Alabama, after varylng results, was ended 
by the décision of the Suprême Court of that state (Western Union Co. v. 
Louisville Co., 74 South. 946, 1(X)6), holding that the power to condemn dld not 
exist As to any right claimed under the laws of the United States, this 
judgment was afflrmed by the Suprême Court; and as to any other questions, 
certiorari was refusèd. Western Union Co. v. Jjouisvllle Co., 244 U. S. 649, 
37 Sup. et 743, 61 ^ Ed. 1371. Thereupon the rallroad company applied to 
the court below for dissolution of the exlstlng injunction, so far as It 
affected proceedlngs in Alabama. Hy way of answer to this appU(M.tion, the 
telegraph company applied for ànd obtalned leave to file an amended bill. 
From thèse amendments, and other sources, It appeared without dispute that 
the telegraph compaay occupied about 1,(X>0 miles of the rallroad company's 
right of way In Alabama ; that as to about 600 miles the situation contlnued 
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as It had f ormerly appeared to be, and the telegraph company no longer dalmed 
any right to occupy or any right to eondemn, ; but as tp the remainlng approxl- 
mately 400 miles the telegraph company claimed an easemçnt for Its pôles 
and wlres, resultlng from condemnation proceedings proaecuted by the pred- 
ecessor ot the telegraph company agalnst the predècessor of the rail rond 
company. The telegraph company alleged that this easement had been so 
acquired "long prlor tx) June 18, 1884," the date of the contract the termina- 
tion of which in 1911 preclpitated the controversy ; that this easement over 
the 400 miles was partly on the same side of the tracks as the telegraph com- 
pany's exlstlng line and partly on the opposite side; that the easement had 
never been actuaUy taken possession of and enjoyed, because this had not 
been necessary, but it had never been abandoned. It further appeared that the 
telegraph comi>any had flled a biU agalnst the railroad company in the proper 
trial court in Alabama to obtain a decree establlshing such rights of easement 
and to enjoin the railroad company from deuying the right to exercise the 
same and from Interferlng wlth exlsting Unes until the railroad Company 
should permit the telegraph company to remove the pôles and wlres from 
the existlng line to the old easement line, and that an Injuuctlon to this efCect, 
granted by the appropriate Alabama court, is now in force. This amended 
bill further allèges "that the easements so shovvn to belong to this complain- 
ant are a part of the system of wmplalnant; that the romainder of the right 
of way of the railroad company in Alabama occupied by the complainaut is 
likewise necessary to the opération of its gênerai System." Upon thèse facts 
and allégations, the court below refused the motion to dissolve the injonction 
as to Alabama, and from the order of refusai, and the order permitting the 
fillng of this amended MU, the railroad company appeals. 

Henry L. Stone, Edward S. Jouett, and Helm Bruce, ail of Louis- 
ville, Ky., for appellant. 

Huinphrey, Middleton & Humphrey and Richards & Harris, ail of 
Louisville, Ky. (Albert T. Benedict, of New York City, of counsel), 
for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 1. 
This appeal liiust be governed by the settled rule that the appellate 
court will overrule or reverse an ordèr granting a preliminary injunc- 
tion only when satisfied that there was error of law in the action of 
the trial court, or that, upon the facts, there was no reasonable field for 
discretionary action. Louisville Co. v. Western Union Co., 207 Fed. 
1, 4, 124 C. C. A. 573. 

[2] 2. As to the 600 miles, it is practically conceded (and we sup- 
pose it was in the court below) that the injunction should be dissolved, 
unless the contrary resuit is to be justified by what counsel call the 
"unitary theory." The telegraph company's lines in Alabama along 
this railroad, while serving local and independent purposes, are at the 
same time an intégral part of its gênerai system extending over the 
country and exercising' a quasi public function important to the 
gênerai public interest. Thèse Alabama lines act as roots or branches 
for trunks in other states, and serve as the main stem for branches 
and roots in other states. An injury to any one of thèse members is 
an injury to the whole; hence it is argued that, as incidental to the 
protection of that part of the System in Kentucky, the court should 
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aiso protect that part of the System in Alabama, pending the Kentucky 
condemnation, or indeed — we.think the argument must go so far — until 
condemnation is finish'èd in évery state in which it may be attempted. 
This conclusion is thoiaght to be supported by what this court said upon 
the former appeal, reported in 207 Fed. 8, 124 C. C. A. 573. 

We do not so view that opinion, ànd we cannot accède to the posi- 
tion nôw taken. What we theré said regarding the unitary character 
of the wholç System had to do mainly with the jurisdiction of the Dis- 
trict Court in Kentucky to order an injunction having extraterritorial 
effect, but also had some bearing on the question whether the discré- 
tion to enjoin was rightly exercised. However, the bill of complaint 
and the argument and our opinion ail rested upon the existence of local 
right as an essential foundation. It was alleged, and at that time we 
were required to assume, that the telegraph company had the right to 
condemn in Georgia and in Alabama and in the other states named, as 
well as in Kentucky, and the relief granted was solely for the préser- 
vation of the body of the property in its existing condition until the 
légal right could be adjudicated in due course. Unless there had been 
a légal right to condemn in Kentucky, there would hâve been nothing 
for equity to protect in Kentucky ; and the same thing is true of Ala- 
bama. It is self-evident that a défendant cannot be enjoined from a 
proposed act, unless that act will work an unlawful injury to a plain- 
tif? ; and it now appears that the telegraph company, not only has no 
interest, but claims none, in the 600 miles of right of way, and that the 
railroad company has the unquestioned right to take possession of its 
own property and evict the telegraph company therefrom. The harm 
resulting to the Kentucky lines from the destruction of the Alabama 
lines is damnum absque injuria. If I lease three fields from three 
several lessees, and operate them as one unitary farm, and the lease 
of one expires, its loss impairs the value of the other two; but that 
does not entitle me to keep it — not even until I can settle a dispute as 
to the lease of one of the others. We are clear that there is no founda- 
tion, in law or in fact, upon which the injunction as to the 600 miles 
can rest. 

[3, 4] 3. There is a différent situation as to the 400 miles. If the 
claim as to the old easement, set up in the amended bill, had been 
made in the original bill, it would then hâve afforded a basis, both of 
jurisdiction and of discrétion, for the award of a temporary injunc- 
tion, not différent, except in degree, from the basis given by the con- 
demnation suit. This was not donc. The telegraph company planted 
its request for équitable assistance solely on its alleged right to condemn. 
This right to condemn rested upon the existence of necessity, to be 
proved or to be presumed. As to that part of the Alabama right of 
way where the old easement was on the same side as the existing line 
(sought to be condemned), it is not easy to see how there was any 
necessity whatever. As to that portion where the easement lay on 
the other side of the tracks, the necessity, for condemnation waa, to 
say the least, less probable, if there was an existing easement, than if 
there was none. For five years the telegraph company prosecuted and 
maintained this litigation in the court below, and maintained and had 
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the benefit of its preliminary injunction, upon the faith of its express 
and implied représentations to the court below thàt this condemnation 
was necessary in order to prevent irréparable injury. Though the sub- 
stantial efifect of this proceeding was to trifle with the court and its 
process, we do net intend to intimate that this course of conduct was 
for the purpose of misleading the court; it is to be presumed that 
counsel had what seemed to them to be good reasons for not disclos- 
ing and relying upon the easement in question ; nor do we intend to 
décide that the prosecution of the condemnation suit in Alabama and 
of this equity suit in Kentucky hâve been inConsistent with the ease- 
ment now alleged, or constitute an abatidonment of or an estoppel 
against the easement right ; those questions are for the Alabama courts 
to décide. We go no further than to say that this reliance upon the 
theory of condemnation for so many years, and this resort to the the- 
ory of antécédent easement only after the possibilities of the other 
were exhausted, do not incline a court of equity to grant discretionary 
favor ; and only a clear showing of a probable right in serions jeopardy 
and of no other available remedy could justify the granting or the 
maintenance of an injunction based on such a belated prayer. 

Not only is the usual rule to be observed that preliminary injunc- 
tions should not issue unless a reasonably clear case of necessity and 
otherwise irréparable injury is made out, but this case makes the rule 
especially appropriate. It is proposed hère to issue (or, what is the 
same thing, to refuse to dissolve) an injunction which extends beyond 
the territorial limits of the court, which restrains the parties from pro- 
ceeding in another state as they otherwise might, and which, in sub- 
stantial effect, prevents the courts of another state from awarding and 
executing relief with regard to property in that state as they might 
otherwise do. To this considération iS to be added the fact that the 
telegraph company has actually applied for and obtained from the 
proper Alabama court the complète and f ull measure of temporary in- 
junctional protection which it is asking in this case from the court be- 
low. Not only does this fail to indicate that the injunction from the 
court Ijelow is necessary to prevent irréparable injury, but it rather 
shows that the injunction hère demanded will be of no use whatever, 
unless the courts of the state where the property is situated décide 
that the telegraph company has no rights which entitle it to such pro- 
tection."^ 

When we start with the considération that, by withholding for five 
years what it now concèdes is its only clàim of right while prosecuting 
the case on other claims, the telegraph company has ail but closed the 
door to its présent appeal for the aid of equity, and then further 
observe that it is asking the court to go to the very limit of jurisdiction 
in proceeding extraterritorially and in affecting the courts of another 
state, and then observe still further thàt it is already fully protected 

1 Upon the former appeal, It appeared that a small fraction of the Alabama 
Unes was protected by an Alabama injunction; but the matter was compara- 
tively negligible, and we found no occasion to consider the effect of an 
Alabama injunction covering the whole remaining field of coutroversy. 
252 F— 3 
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by the. action of the courts of that other state against the injury which 
it now anticipâtes, we are satisfied that there is no sufficient basis upon 
which longer to support the injunction even as to the 400 miles. 

4, We do not find ourselves embarrassed, in reaching this conclusion, 
by the rule to which we referred at the outset that an àppellate court 
wili not disturb the action of a trial court, except in case of error of 
law, or so serions a misappréhension of facts as to be of similar effect. 
A careful reading of the th.Qrough opinion of the trial judge indicates 
to us that his conclusion to maintain aie injunction as to the entire 1,000 
miles is based essentially upon that construction of our former opinion 
which led him to think that the unitary character of the telegraph 
System was of itself enough to justify protecting the whole System, 
without regard to the epùstence of local right ; and this construction we 
think erroneous. We further observe that the District Judge consid- 
ered the amended bill to show that, since the décision of the Alabama 
Suprême Court had determined "the law respecting condemnation, the 
plaintiff had discovered tli^t it for many years had had and now has" 
the right of eàsement whîch, by its amended bill, it is asserting. We 
cannot find in the bill, nor in the brief s of counsel, any assertion that 
thèse eàsement rights were not fully known at the time of filing the 
original bill and ever since; and it is apparent that the supposition 
that the eàsement had been newly discovered, instead of having been 
voluntarily withheld, would give a sufficiently différent color to the 
claim of the telegraph company, so that this might hâve been the 
turning point in the action of the District Judge. 

[5] 5. Pending this cpntroyersy as to the rights of the parties, there 
hâve developed a governmental assumption of railroad control and an 
overwhelming public npcessity that the opération of the telegraph Sys- 
tem as a whole liirdugh the state of Alabama should not be embar- 
rassed. We do not see that thcse things make the slightest différence 
as to the propriety qi maintaining or dissolving this injunction. It 
appears that the Secretary of Wa^r has requested that nothing should 
be done to interfère with the opération of the telegraph system until he 
approves, and the railroad company promises full observance of this 
request. The existing injunction,^ as to lines in Alabama, should be 
dissolved, without préjudice as to ,the eàsement claimed by the tele- 
graph company, and with the proviso that the railroad company should 
do nothing interfering with existing Unes or their use by the telegraph 
company until the Secretary pf War consents thereto, or until after 30 
days' notice to the Secretary of War and lack of objection by him. 

6. As the telegraph company: has had ample time, since the condem- 
nation question was finally, decided in the Suprême Court of Alabama, 
within. which to move its hnes, we observe no reason why it should 
receive ; further protection from the court below for that purpose, or 
why it may not get from the Alabama courts whatever similar protec- 
tion maybe proper as ;incidental to the eàsement controversy; but we 
do not décide this matter; and it will not be inconsistent with the man- 
date to go down, if the District Court shall think proper to enjoin in- 
terférence as to the 600 irîilès, or the 400 miles, or both, for the time 
reasonably necessary for the telegraph company, acting diligently and 
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in good f aith, to establish its Unes elsewhere than on the railroad right 
of way. 

The order below, refusing to dissolve the injunction as to Alabama, 
is reversed, and an order will be entered in accordance with this opin- 
ion. The order granting leave to file the amended bill was discretion- 
ary, and is affirmed. Appellant will recover the costs of this court. 
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NAAM LOOZB VENNOOT SCHAP, S. S. WILLEM VAN DRIEL, SR.» T. ' 
PENNSYLVANIA R. CO. et aL 

(Circuit Court of Appeals, FOurth ar(!ult. May 1, 1918.) 

No. 1552. 

L Négligence ®=»25 — Opération of Gbain Elevat6bs-^Dei'ective Maohin- 

EEY FiBES. 

The buming of a grain elevator, causlng damage to vessels loading 
thereat, held due to négligence of tlia eleyator company In not having 
proper equipment for notifylhg opéra tor to stop drive wheel or conveyer 
belt, resulting in the flre from friction. 

2. Négligence <8=>134(11) — Opération of Geaïn Elevatoe — Cause of Fiée- 

Evidence. 

Evidence held to sustain flndlng of trial court tliat elevator fire, causiiig 
damage to proi)erty in the vicinlty, arose from heat generated from friction 
owing tx) the choking of a belt used Irv operatirig the elevator. 

3. Raileoads <@=>259(3) — Fire3 — Pebsons Liable — ^Lessee of ELevàtob — Oon- 

TBOL. 

Where a railroad company ownedall the stock of an elevator company, 
except a few shares necessary to quallfy the latter's officers, and leased 
the elevator to another railroad company for 999 years, the latter as- 
suming liablllty for damages, the lessee is liable for the Ibss to vessels 
by fire communicated on account of négligence lii the opération of the 
elevator. '■' ■ . 

Cross- Appeals from the District Court of thé United States for 
the District of Maryland, at Baltimore; Johti Ç.,Rose, Judge. 

Libel by the Naam Looze Vennoot Schap, S. S'. Willem Van Driel, 
Sr., a corporation, owner of the steamship Willem Van Driel, Sr., 
against the Pennsylvania Railroad Company arid the Central Elevator 
Company of Baltimore City. Judgment for libiélant against the Cen- 
tral Elevator Company only (242 Fed. 285), and the libelant appeals, 
with cross-appeal by the Elevator Company. Decree affirmed as to 
liability of the Elevator Company, and reversed as to liability of the 
Railroad Company. 

Albert C. Ritchie, of Baltimore, Md., and J. Parker Kirlin, of New 
York City (John M. Woolsçy and Charles R. Hickox, both of New 
York City, Stuart S. Janney.of Baltimore, .Md., and Robert W. Wil- 
liams, of Washington, D. C., on the brief ), for appellant and cross- 
appellee. 

Shirley Carter, of Baltimore, Md. (Bernard Carter & Sons, of Bal- 
timore, Md., on the brief), for appellees and cross-appellant. 
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Before KNÂPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. Grain elevator No. 3, with the capacity 
of about 1,000,000 bushels, was located on a wharf in the Canton 
district of the port of Baltimore. On June 13, 1916, the ship Welbeck 
Hall, on its east side, and the ship Willem Van Driel, on its west side, 
were loading grain. About 2 o'clock in the afternoon, after a large 
part of the cargo of each ship had been loaded, a great explosion oc- 
curred in the elevatof, which was immediately f ollowed by a fire; Both 
ships were seriously injuredand a number of persons killed. 

On the 22d of January, 1917, a libel was filed on behalf of the ship 
Willem Van Driel and its owner against the elevator company and 
the Pennsylvania Railroad Company alleging: (1) Damages from the 
fire to the ship and cargo in the aggregate sum of $379,142.25; (2) 
négligence in the opération of the elevator which caused the fire ; (3) 
liability of the elevator company, and also of the Pennsylvania Rail- 
road Company, as the real owner and operator of thé elevator, for 
the damages, and for such sums as the ship is liable for to the owners 
of tugs for salvage services rendered at the time of the fire. 

After taking a great mass of testimony the District Court found 
thèse f acts on the question of négligence : The long belts, to which are 
attachèd buckets conveying the grain, are liable to become choked ; the 
conséquent stopping of a belt while the pulley to which it is attachèd 
continues to move causes friction, which will soon break the belt and 
produce great beat. Unless the friction is promptly relieved by stop- 
ping the pulley, the beat may be so great as to cause ignition. Due 
care to prevent fire required that some means should be provided to 
stop quickly the revolving pulley in the upper part of the elevator, 
upon discovery of the choke by the operatives at the foot of the leg 
through which the belt moved. Originally, the means adopted in 
this elevator was a rope attachèd to the pulley, by which the operatives 
on the lower floor coijld detach the pulley and stop the conveying belt 
as soon as it became choked. This instrumentality was abandoned, 
and reliance placed on communications to the operatives on the upper 
floors hy speaking tubes. To connect with the machinery floor on 
which the pulleys were placed, such messages had to be relayed from 
the next floor below. The machinery room above "was 240 f eet long ; 
and the only regular attendant on that floor was an oiler, whose du- 
ties sometimes required him to be absent, attending to duties elsewhere. 
Owing to his absence on this occasion, the tube message was not re- 
ceived by him on the machinery floor, and there was delay of about 
2 minutes in getting the information to the machinery floor, by a mes- 
senger sent from the ftàor bèlow. The message that No. 3 belt was 
choked was understôod by Aires, a mill expert on the machinery floor, 
to ref er to No. 2 belt. This mistake caused a f urther delay. Aires 
called thrifugh a hole in the floor ^o Smith, the operator who had sent 
the message, that No. 2 was ail hght. Upon heing informed that the 
trouble was with No. 3 Aires, with Lucas, the messenger, moved the 
lever intended to disconnect the pulley controUing the belt, but with- 
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out effect. Looking into No. 3, he saw smoke. Afterwards a scantling 
was used in the unsuccessful effort to stop the large wheel which drove 
the pulley. Aires then walked about 120 feet to a téléphone, where he 
could communicate with the engineer, and ordered ail the machinery 
stopped. This order was promptly obeyed, but it was abotit 2^^ minutes 
after the power was shut off before the machinery stopped. Imme- 
diately thereafter No. 3 belt broke and fell. The engine was then 
started again on the supposition that ail danger was over. Very soon 
afterwards the fire and explosion occurred. 

[1] From this condensed statement of the facts, considered in the 
light of ordinary knowledge of physical law, it is évident that friction 
produced by a choked belt was liable to make beat sufficient to ignite 
explosive dust, always présent in an elevator, and the dry wooden 
structures through which the belt ran. It seems equally clear that 
in the présence of such a péril rriechanical means should hâve been 
provided to stop the running of the pulley against a choked belt, if 
such mechanical means could be provided at reasonable expense, and 
that, if excessive expense or other causes prevented the use of such 
mechanical device, a speaking tube or téléphone communication should 
hâve been provided from the operative at the foot of the belt to an 
operative at the pulley to send and receive the warning to stop the 
pulley. The failure to provide either of thèse means of prompt and 
certain communication justifies the finding by the District Court of lack 
of due care in providing against fire. 

[2] Strong argument is presented in support of the contention that 
the fire originated in leg No. 2, and was not due to the choking of the 
belt in No. 3. While there is some confusion and conflict in the évi- 
dence, careful considération leads to the conclusion that the finding of 
the District Court that it did originate in No. 3 from the négligence 
in opération is too well supported by the évidence for this court to 
disturb it. There was indubitable testimony that smoke was seen in 
No. 3 and that live coals fell from it after the choking and the friction. 
It is true that some of the witnesses testified to the présence of live 
çpals about the same time in leg No. 2. If there were no évidence of 
an operating force sufficient to cause fire, and of the actual présence 
of smoke and sparks at that location before the fire, it would hardly 
he safe to say that the prépondérance of the évidence indicated the 
origin of the fire in No. 3. What fixes the prépondérance against No. 
3 as the place of origin is the présence of a force operating there suffi- 
cient to cause fire, and the absence of such force in leg No. 2. The 
finding of the District Court that the fire originated in No. 3, because 
of the lack of reasonable care in providing an arrangement to discon- 
nect promptly the pulley from a choking belt, is so well supported by the 
évidence that it would be improper for this court to disturb it. 

[3] The inquiry remains whether the Pennsylvania Railroad is 
liable as a participant in the opération of the elevators by reason of 
its control of the elevator company. This dépends upon the question 
of fact whether the elevator company, although in name and organiza- 
tion a distinct corporation, was in substance a mère corporate agent 
or instrumentality of the Pennsylvania Railroad Company. So. Pac. 
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Terminal Co. v. Int. Comm. Com'n, 219 U. vS. 523, 31 Sup. Ct. 279, 
55 L. Ed. 310; Joseph R. Foard Co. v. State of Maryland, 219 Fed. 
827, 135 G. C. A. 497; Lehigh Valley R. Co. v. Delachesa, 145 Fed. 
617, 76 C. C. A. 307. 

There is no controversy as to the material facts of the relationship 
between the Pennsylvania Railroad Company and the elevator Com- 
pany.- The Northern Central Railroad Company constructed elevator 
No. 3 in 1903. The Central Elevator Company was incorporated in 
1901, with capital stock of $100,000. Its entire stock was subscribed 
by the Northern Central Railroad Company and is novir so held, except 
a few shares bestowed to qualify individuals as directors. The divi- 
dends on ail the stock of the elevator company were paid to the North- 
ern Central Railroad Company. In 1914 the Northern Central Rail- 
road Company leased ail of its property and franchises to the Penn- 
sylvania Railroad Company for 999 years. This lease, while formally 
executed in 1914, provided by its terms that it should be effective frora 
the Ist day of January, 1911, and the control of the Pennsylvania Rail- 
road Company over the Northern Central and the elevator company 
commenced certainly not later than that date. The lease provides for 
the payment of 8 par cent, dividends by the Pennsylvania Company on 
the stock of the Northern Central. The latter company retained its 
organization for the purpose of distributing the dividends, but after 
1911 did not manage or operate anything. By the terms of the lease 
the Pennsylvania Railroad Company assumed to the Central Railroad 
Company liability for ail daims for damages. After 1911 the Penn- 
sylvania Company maintained the same relationship to the elevator 
company that the Northern Central had maintained before. The ele- 
vator company could accept no grain except that which came over the 
tracks of the controUing railroad. The gênerai superintendent Of the 
Pennsylvania Company in. Baltimore, as an incident of that ofiàce, is 
président of the elevator company. The treasurer, the assistant sec- 
retary, comptroller, subcomptroller, and other accounting officers, 
holding similar positions in the railroad company, bave charge of the 
accounts of the elevator company, but are paid by the railroad com- 
pany. An employé bf the railroad company signs the vouchers of the 
elevator company as its auditor of disbursements. The railroad com- 
pany, through varions officers, Issued orders from time to time as to 
the charges and other f eatures of the management of the elevator com- 
pany. The salary of the superintendent of the elevator company was 
increased by order of the fourth vice président of the railroad com- 
pany. The railroad company controls the funds of the elevator com- 
pany. In January, 1908, when the surplus of the elevator company 
amounted to $100,000, held by the Northern Central Railroad Com- 
pany on a spécial deposit at 3 per cent., the elevator company, at the 
request of the railroad company, voted to apply $90,600 of this surplus 
as additional rent foi* preceding years. 

It is true that the elevator company and its stockholders and directors 
held meetings, but in ail essential particulars their action was dictated 
and controlkd by the railroad company. The whole course of dealing 
showed that the surplus of $200,000 it had in the bank at the time of 
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the fire was absolutely under the control of the railroad company. The 
superintendent of the elevator company, who directed its mechanical 
opération and its subordinate employés, had no duty to perforai with 
the railroad company, but were evidently under its ultimate control. 
It would be impossible to imagine a relationship between corporations 
where the subsidiary corporation was more completely under the con- 
trol of the dominant corporation. The elevators were constructed and 
operated merely as a f acility to the business of the railroad company. 
Applying the language of Judge Wallace in Lehigh Valley Railroad Co. 
V. Du Pont, 128 Fed. 840, 64 C. C. A. 478, the potential and ultimate 
control pf ail its property and business afïairs of the elevator company 
was lodged in the railroad company, and this control was exercised as 
completely and as directly as the machinery of corporate organisms 
would permit. Such complète dominance and control by the railroad 
company made the elevator company its mère puppet. United States 
V. Del., Lack. & West. R. R., 238 U. S. 516, 35 Sup. Ct. 873, 59 h. 
Ed. 1438. 

The decree of the District Court is afifirmed as to the liability of the 
elevator company, and reversed as to the liability of the Pennsylvania 
Railroad Company, 



I-IARPER V. HARPER. 

(Circuit Court of Appeals, Fourth Circuit, May 1, 1918.) 

No. 1566. 

«.. ACTION <S=>48(2) — MiSJOINDEB OF CAUSES OF AcTION— TBESPASS ON THE 

Case— Ceiminal Convebsation and Aliénation. 

In trespass on tlie case, two causes of action growing out of substan- 

tially the same transactions, and depending upon substantlally tlie saine 

e^'idence, as for criiuinal conversation and for aliénation of tlie wlfe's 

affections, rnny be joined. 

z. ArPEAL AND EHEOR <S=960(1) — Bill of Particulaks— Discrétion of Court. 

Discrétion of trial .judge in refusing to require bill of particulars will 
not be disturbed, unless inspection of whole record clearly convlnces ap- 
pellate court that refusai resulted iu injustice, which is not the caso 
where both counts of the déclaration relate to the same matters, and, in 
the second count, défendant'» alleged wrongful acts are detailed, 

3. Evidence <g=3317(2)— Heahsay— Criminal Conversation. 

In husband's action for crirainal conversation and aliénation, testi- 
mony of wlfe's daughters as to their mother's confession of her acts with 
défendant, made sonie tiuie af ter the alleged occ-urrences, being hearsay 
évidence, was incompétent. 

4. Husband and Wifb <S=348 — Criminal Conversation and Aliénation — 

Evidence. 

In husband's action for criminal conversation, where wife testifled to 
sending téléphone message to défendant to meet her, it was compétent 
for husband to testify to contents of message, handed to him by mistake. 

5. Evidence (§=473 — Suspicions of Witnesses. 

In a husband's action for criminal conversation and aliénation, sus- 
picions of wlfe's daughters as to improper relations of their iriother and 
défendant were lncomi)etent. 

<g=»For otheD cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



40 252 FEDKKAL RBPOKTEU 

6. Appeal and Eehor <t=3l050(l) — IIarmless Erroe. 

In action for criralnal conversation and aliénation, although suspicions 
of wife's daughters as to improper relations of their mother aud de- 
fendant were incompétent, the error of admitting them was Iminaterial ; 
suspicions being inévitable, if thelr testlmony was true. 

7. KviDENcR ,<S=>178(6) — Secondaby Evidench— Desteoyed Lbtter. 

In husband's action for criminal conversation aud aliénation, where 
wife testifled she tooli posted letter from her husband's trunk and burned 
it, and husband testifled to fiHding scraps of letter wrltten to wite by 
défendant, whlch he read by pasting together, évidence of the eompromls- 
ing contents was compétent. 

8. Htjsband and Wife iS=>333(5) — Aliénation and Criminal Conveksation 

— LiMiTiNG Evidence. 

In husband's action for aliénation of hls wife's affections, llmitlng tes- 
timony as to drunkenness of plaintifE on occasions when hls wife was 
présent was a proper exercise of discrétion, as to remoteness of the 
bearing of sueh testlmony on the relations of husband and wife. 

9. Husband and Wife ig=333(5) — Criminal Conversation and Aliénation 

^Evidence. 

In hu.sband's action for aliénation of hls wife's affections, where plain- 
tiff adraitted one assault upon hls wife, but denled any other assault, in 
absence of independent évidence of another assault, plalntiff's plea of 
guilty to charge of assault on hls wife of later date before a justice of 
the peace was properly rejected, as possibly relatlng to the prlor assault. 

10. Husband and Wife ®=»348 — Criminal Conversation— Evidence. 

In husband's action for criminal conversation, évidence of sexual In- 
tercourse between husband and wife before marrlage was Inadmissible, 
as too reniote to prove mlsconduct of the wife with other men after mar- 
rlage. 

11. Evidence ©=147 — Négative Evidence— Aliénation and Criminal Con- 

versation. 

In husband's action for criminal conversation and aliénation, mère 
négative testlmony of neighbor that he observed no Improprlety betweeu 
défendant and plalntiff's wife was properly excluded, as without proba- 
tive value. 

12. Witnesses iS=405(1) — Contradiction. 

In husband's suit for criminal conversation and aliénation, where wlfo 
said she dld not remember of ever telllng thlrd person anythlng as to 
charges agalnst her, thls was a déniai upon a raaterlal point, making 
contradiction of her testlmony by such thlrd person compétent. 
VS. Husband and Wife iS=>333(3)— Criminal Conversation and Aliénation 
— Evidence. 

In husband's suit for aliénation, évidence of expressions by wife of in- 
tention to marry another man, also contradiction of wife on that point, 
was Immaterial, where, at the tlme of the Iraputed expressions, the aliéna- 
tion had been made flnal by divorce. 

14. Evidence <S=>471(17)^ — Belief— Aliénation and Criminal Conversation. 

In husband's action for aliénation and criminal conversation, testlmony 
of defendant's wife that she belleved him true to her was properly ex- 
cluded. 

15. Appfal and Ebrob i®=>1047(4) — Habmless Ebrob— Iîebuttal Eividence— 

Répétition. 

New trial cannot be granted défendant, because some évidence allowed 
in rebuttal was répétition, where it Is not évident that défendant was 
prejudlced, 

16. Limitation of Actions <S=>31— Statuts or Limitations — Personal Ac- 
tion Not Subviving. 

tJnder Code W. Va. 1913, c. 104, § 12 (sec. 4425), a Personal action, such 
as a husband's action for criminal conversation and aliénation of hls 
wife's affections, which does not survive, is barred in one year. 

©=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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17. Limitation of Actions ®=104(1) — Statute of Limitations— Initiation 
OF Period. 

General rule Is that statute of limitations begins to run from date of 
injury, and mère lack of knowledge of actionable wrong does not suspend 
it, nor does silence of wrongdoer, unless he ha s done somethlng to pre- 
vent dlscovery; even concealment by him will not prevent running of 
statute, unless there is a good reason for injured person's failure to dis- 
cover the wrong. 

18. Limitation of Actions <S=>192(3) — Statute of Limitations— Initiation 

OF Pebiod. 

In husband's action for criminal conversation and aliénation, where 
défendant pleaded statute of limitations of one year, to escape applica- 
tion of gênerai rule that statute began to ruri from date of complète alién- 
ation and last act of criminal conversation, it was essentlal that plaintiff 
should allège by rcplicatlon affirmative acts of concealment by défend- 
ant, and reasons for his failure to discover wrongs. 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by Charles H. Harper against Joseph William Harper. To 
review judgment for plaintiff, défendant brings error. Reversed. 

F. L. Bushong, of Charlestown, W. Va., and C. N. Campbell, of 
Martinsburg, W. Va., for plaintiflf in error. 

Forrest W. Brown, of Charlestown, W. Va., and Herbert S. Lar- 
rick, of Winchester, Va. (Ward & Larrick, of Winchester, Va., and 
Brown & Brown, of Charlestown, W. Va., on the brief), for défendant 
in error. 

Before PRITCHARD and WOODS, Circuit Judges, and Mc- 
DOWELL, District Judge. 

WOODS, Circuit Judge. The first count of the déclaration of 
Charles W. Harper against his brother, Joseph W. Harper, allèges 
criminal conversation with plaintiff's wife, Mary E. Harper, on No- 
vember 8, 1915, and on other days unknown, resulting in aliénation 
of her afifections and depriving plaintiff of the benefits of the marriage 
relation. The second count allèges aliénation of the wife's affections 
by persuasion and malicious statements concerning the plaintiff, and 
criminal conversation from July, 1907, to November, 1915, as aggrava- 
tion of the wrong. The action was commenced on July 18, 1916. 
Defendant's demurrer having been overruled, and his demand for a bill 
of particulars denied, the trial resulted in a verdict and judgment in 
favor of the plaintifï. 

[1] There was no error in overruling the demurrer for misjoînder 
of the causes of action. In trespass on the case, two causes of action 
growing eut of substantially the same transactions and depending on 
substantially the same évidence may be joined.. Galizian v. Henry, 
71 W. Va. 292, 76 S. E. 440. 

[2] The discrétion of a trial judge in refusing to require a bill of 
particulars will not be disturbed, unless inspection of the whole record 
clearly convinces the appellate court that the refusai resulted in in- 
justice. That is not the case hère. Both counts of -the déclaration 

<g=»Fpr otber cases see same topio & KEY-NUMBER in ah Key-Numbered Digésis « ïndéxW - 
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relate to the same transactions, and în the second count îs set f orth in 
détail the story of the alleged wrongf ul acts committed by the de- 
fendant, depended on to support both counts. 

[3] Evidence was introduced, both direct and circumstantial, tend- 
ing to prove the alleged criminal conversations continued f rom time to 
time, and the séparation and divorce of plaintiff and his wife in consé- 
quence of it. The défendant, testifying in his own behalf , denied ail 
the acts of wrong attributed to him, and introduced évidence tending 
to corroborate his déniai. An important witness for the plaintiff was 
his divorced wife, who testified to her sexual intimacy with défendant, 
his advice to her to obtain a divorce, and his promise to marry her. 
Her daughters, Edna Harper and Mrs. L-yle, also testified to facts 
tending to indicate improper relations between the défendant and plain- 
tiff's wife. On the issue thus made, Edna Harper and Mrs. Lyle were 
allowed to testify to confessions of Mrs. Harper of her acts of sexual 
intimacy with the défendant, made some time after the alleged occur- 
rences. This was hearsay évidence of a yery objectional kind, intended 
to bolster the direct testimony of plaintiff's witnesses on the vital issue 
of the case. The confessions imputed did not accompany the acts, and 
were not associated with theni, and were incompétent. Cochran v. 
Cochran, 196 N. Y. 86, 89 N. E. 470, 24 L. R. A. (N. S.) 160, 17 Ann. 
Cas. 782; Sanborn v. Gale, 162 Mass. 412, 38 N. E. 710, 26 L. R. A. 
864; 13 R. C, E. 1491. 

[4] Mrs. Harper testified to sending a téléphone message to défend- 
ant to meet her in Winchester. It was clearly compétent for plaintiff 
to testify to the contents of this message, handed to him by mistake, 
because the sending of a message by Mrs. Harper to the défendant 
was under the circumstances an act of probative value, taken in con- 
nection with other évidence. 

[5,6] The suspicions of the daughters of plaintiff as to the im- 
proper relations of their mother and the défendant were not compé- 
tent; but the error of admitting them was immaterial, as suspicions 
were inévitable, if their testimony was true. 

[7] Plaintiff testified to finding scraps of a letter written to his wife 
by the défendant, which he read by piecing together the scraps. Mrs. 
Harper having testified that she took the letter from her husband's 
trunk and burnt it, évidence of the compromising contents was compé- 
tent. The same rule applies to other letters written by défendant to 
plaintiff's wife, which she said she had bumed. 

[8] Eimiting testimony as to the drunkenness of the plaintiff on 
occasions when his wife was présent was a proper exercise of discré- 
tion as to remoteness of the bearing of such testimony on the relations 
of husband and wife. 

[9] The plaintiff admitted an assault upon his wife in July, 1907, 
upon finding her and his brother, as he testified, improperly caressing 
each other ; but he denied any other assault. The défendant off ered 
as proof of another assault plaintiff's plea of guilty to the charge of 
assault on his wife in January, 1908, in response to a charge appearing 
on the docket of a justice of the peace. In the absence of any inde- 
pendent évidence of another assault, the testimony was properly reject- 
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ed, on the ground that it may well hâve related to the assault commit- 
ted in 1907, or at any time before the charge was made to the justice. 

[10] Evidence of sexual intercourse between husband and wife be- 
fore marriage was properly held to be too remote to prove unchastity 
of the wife with other men after marriage. 

[11] The mère négative testimony of a neighbor that he observed 
no impropriety between défendant and plaintiff's wife was of no pro- 
bative value, and was properly excluded. 

[12] The testimony of Mrs. Mary E. Harper as it appears in the 
record contains this question and answer : 

"Q. Didn't you tell Mr. Miley that there was nothing to thèse charges 
your husband had made agalust youî A. Did 1 notV I don't remember of 
telling Mr. Miley anything." 

This we understand was a déniai by the witness on a material point, 
and the contradiction of it by Miley was compétent. 

[13] Evidence of expressions by Mrs. Harper of an intention to mar- 
ry one Day was immaterial, as was the contradiction of Mrs. Harper 
on this point, for the reason that at the time of the imputed expres- 
sions the aliénation had been made final by the divorce, and theref ore 
a désire to marry Day did not tend to show that such a désire, and not 
her relations with the défendant, accounted for the séparation. 

[14] Clearly the testimony of the defendant's wife that she believed 
him true to her was properly excluded. 

[15] It is tnie that some of the évidence allowed in rebuttal ap- 
pears to be répétition, but a new trial cannot be granted on that ground, 
since it is not évident that the défendant was prejudiced. 

[16] The statute of West Virginia provides a limitation of one year 
for commencing personal actions, such as this, that do not survive. 
Code 1913, c. 104, § 12 (sec. 4425) ; Porter v. Mack, 50 W. Va. 581, 40 
S. E. 459; Kuhn v. Brownfield, 34 W. Va. 252, 12 S. E. 519, 11 E. R. 
A. 700. There was évidence tending to prove that the injury charged 
to the défendant of complète aliénation of the wife's affections, result- 
ing in her final détermination not to return to her husband, occurred 
more than a year before the commencement of this action. There was 
also évidence tending to prove that the last act of criminal conversa- 
tion imputed to défendant took place more than a year before the com- 
mencement of the action. 

[17] The gênerai rule is that the statute begins to run from the date 
of the injury, and mère lack of knowledge of the actionable wrong 
does not suspend it, nor does silence of the wrongdoer, unless he has 
done something to prevent discovery of the wrong. Boyd v. Beebe, 64 
W. Va. 216, 61 S. E. 304, 17 L. R. A. (N. S.) 660; Merchants' Nation- 
al Bank v. Spates, 41 W. Va. 27, 23 S. E. 681, 56 Am. St. Rep. 828; 17 
R. C. L. 193 ; Bailey v. Glover, 88 U. S. 342, 22 E. Ed. 636; Rosenthal 
v. Walker, 111 U. S. 185, 4 Sup. Ct. 382, 28 E- Ed. 395. Even conceal- 
ment by the wrongdoer will not prevent the running of the statute, un- 
less the person injured allèges and proves a good reason for his failure 
to discover the wrong. "A gênerai allégation of ignorance at one time 
and of knowledge at another is of no efïect. If the plaintifï made any 
particular discovery, it should be stated when it was made, what it 
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was, how it was made, and why it was not made sooner." Hardt v. 
Heifweyer, 152 U. S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548; Plant v. 
Humphries, 66 W. Va. 88, 66 S. E. 94, 26 L. R. A. (N. S.) 558 ; Avery 
V. Cleary, 132 U. S. 604, 10 Sup. Ct. 220, 33 L. Ed. 469; Wood v. 
Carpenter, 101 U. S. 135, 25 L. Ed. 807. In Bailey v. Glover, 21 Wall. 
(88 U. S.) 342, 22 h. Ed. 636, it is said that the same rule applies in law, 
as in equity. 

[18] There is no allégation in the déclaration of concealment by the 
défendant of the wrongs charged against him or of the reason for the 
faihire of the plaintiff to discover them. The défendant having plead- 
ed the statute of limitations, to escape the application of the gênerai 
rule that the statute began to run from the date of the complète aliéna- 
tion and the last act of criminal conversation, it was essential that 
plaintiff should allège by replication affirmative acts of concealment of 
the défendant and the reasons of his failure to discover the wrongs. 
The plaintiff did not by replication make such allégations, and there- 
fore the défendant was entitled to the foUowing instruction, refused by 
the court, which expresses the gênerai rule on the subject: 

"Th.e court instructs the jury that if they believe from the évidence in thls 
case that no act of sexual intercourse between the défendant and Mrs. Mary 
B. Harper took place wlthin one year next precedinj? the institution of this 
suit, and if tliey further believe from the évidence that the said J, William 
Harper did not, at any time durlng one year next preeeding the institution ot 
this suit, alienate or attempt to alienate the affections of Mrs. Mary E. Har- 
per from her husband, and that he did not during said year entice her away, 
or attempt tO entice her away, from her husband, tlieu they shall liud for the 
défendant." 

For the errors indicated the judgment is reversed ; but the reversai 
is, of course, without préjudice to the plaintiff's right to apply to the 
District Court for amendment of his pleadings. 

Reversed. 



TOSH et al. v. WKST KENTUCKY COAL CO. 

(Circuit Court of Appeals, Slxth Circuit. June 14, 1918.) 

No. 3094. 

1. INJUS^CTION <&=>2.'îl JUDOMENT FOE CONTEMPT— .ToINT DEFENDANTS. 

A judgment adjudgiug two persons charged and tried together guilty 
of conterapt for violating an injunetlon, although by separate acts, may 
be revlewed as to both on a single writ of error. 

2. Injunction ©=218 — Acts Constituting Contempt— Violation of In- 

JUNCTIONAL DEICREE. 

Persons amenable to an Injunctional deeree are subject to proceedlugs 
for contempt for its violation, without regard to the lapse of tlme since 
the deeree, especially where the proceedlngs are criminal in character. 

3. Injujnction "g=»228 — Permanent Injunction— Pebsons Concluded. 

A deeree in a strike suit enjpining défendants "and ail other persons 
vi'hatsoever who may hâve acquired notice, information, or knowledge of 
this Judgment" from Interfering by threats, violence, or intimidation with 
complainant's: employés binds persons having notice who, although not 
parties, wer» in privity with the défendants, but i)ersons not parties nor 

^coPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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privies, who ten years later took part in another and unrelated strike as 
members of the sanie labor union are not anienable to such decree, al- 
though served with notice. 

In Error to the District Court of the United States for the West- 
ern District of Kentucky ; Waher Evans, Judge. 

Proceedings for contempt by the West Kentucky Coal Company 
against Sam Tosh and George Overby. Judgment against défendants, 
and they bring error. Reversed. 

Henson & Taylor, of Henderson, Ky. (W. O. Smith, of Central City, 
Ky., and Euke Teague, of Madisonvihe, Ky., of counsel), for plaintifïs 
in error. 

H. D. Allen, W. T. Harris, and H. D. Allen, Jr., ail of Morganfield, 
Ky., and Edmund F. Trabue, John C. Doolan, Attilla Cox, and W. W. 
Crawford, ail of Louisville, Ky., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

PER CURIAM. Défendant in error, as complainant in a bill in 
equity, filed during a strike affecting its employés in its mining busi- 
ness, and growing out of an attempt to unionize its mines, obtained in 
November, 1907, a final decree enjoining the défendants therein and 
"ail other persons associated or connécted with them or under their 
authority, or direction or control, and ail persons whatsoever, who may 
hâve acquired notice, information or knowledge of this judgment 
* * * from in any manner interfering with, molesting, hindering, 
obstructing, or stopping any of the business of complainant, * * * 
or its agents, servants, or employés, in the opération of its property 
or business at any of the mines pr upon any of the properties" of com- 
plainant in certain counties named, and from compelling or inducing 
(or attempting to do so) any of complainant's employés by threats, in- 
timidation, force, or violence to refuse or fail to do their work, or to 
discharge their duties as such employés, or to leave its service, or 
from in any manner interfering with, molesting, or hindering any of 
such employés, and from preventing or attempting to prevent any per- 
son or persons by threats, intimidation, force, or violence from enter- 
ing or continuing in complainant's employ, as well as from ôther means 
of violence, interférence, or intimidation set up. 

Plaintifïs in error were not parties to that action. A certified copy 
of the decree was served on each of the plaintiffs in error in April, 
1917, and May, 1917, respectively — thus between nine and ten years 
after entry of the final decree. On June 2, 1917, the Coal Company, 
upon afiidavit of its gênerai superintendent, accompanied by aflfidavits 
of other parties, obtained in the court below an order to show cause 
why plaintiffs in error (and others) should not be punished for con- 
tempt of court in violating this injunction. Later plaintiffs in errOr 
were, upon trial by jury under Clayton Act Oct. 15, 1914, c. 323, § 22, 
38 Stat. 738 (U. S. Comp. Stat. 1916, § 1245b) convicted of contempt 
of court, in violating the injunction, by knowingly attempting, the one 
by threats of violence, to induce and compel a certain employé of the 
Coal Company to refuse or fail to do his work as such employé, the 
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Other by threats and violence to inducè another employé of the Coal 
Company to leavè its's'ervïce and employment. PlaintifEs in error were 
sentenced each to 60 days' imprisonment and each to the payment of a 
substantial fàne---both fines being brdered paid to the Coal Company, 
except that in the case of one of them a portion was ordered paid to 
the subject of the alleged violence. This trial and conviction were 
had against the contentions of plaintifï in error, seasonably urged, that 
they were not amenable to the injunction, and that neither the facts 
alleged nor the évidence ofïered constituted an offense or authorized 
their conviction. This writ was brought to reverse that judgment. 

[1] 1. Plaintififs joined in a single writ of error. Motion is made 
to dismiss on the ground that review can be had only on separate writs. 
Separate writs are required where, jydgments in wholly separate suits 
are sought to be reviewed (Brown v. Spofford, 95 U. S. 474, 484, 24 
L. Ed. 508), even though the cas.es were Consolidated for trial (L. & N. 
Ry. Co. v. Summers [C. C. A. 6] 125 Fed. 719, 720, 60 C. C. A. 487), 
and even where the cases grew out of one accident (Waters-Pierce Oil 
Co. v. Van Elderen [C. C A. 8]^ 137 ped. 557, 562, 70 C. C. A. 255). 
In two of the cases cited jurisdiction was retained in the absence of 
objection by défendant in error. In the third a motion to dismiss, 
made after the lapse of the 6 months' period for issuing writ, was over- 
ruled because of stipulation by counsel that the writs of error might be 
considered and treated as a single writ, the record printed and treated 
as one and the same, and the causes argued as one. 

In the instant case, while the motion to dismiss was made about 4 
months after judgment^ it was not made until more than 4 months 
after settlement of the joint bill of exceptions, nor until more than 3 
months after filing praecipe calling for copy of the proceedings as to 
each plaintiff jn error, accompanied by an indorsement of opposing 
counsel, "Service of this praecipe is accepted and we agrée that the 
above record will be sufficient," nor until more than 2 months after 
the filing in this court of the printed transcript. The proceeding in 
this case was joint throughout, bothas respects afifîdavit for arrest, 
order to show cause, trial, verdict, ajid.judgrnent entry ; the judgment 
as to each respondent being merely separately paragraphed. Moreover, 
it has been the practice bf this court to review judgments, not only in 
criminal cases proper, but in proceedings for criminal contempt, by 
joint writ of çrror, as in Fos.ter v- United States, 178 Fed. 165, 101 
"C. C. A. 485; Sona v. Alutninum Castings Co., 214 Fed. 936, 131 C. 
C. A. 232; Kalamazoo Co. v, Proudfit Co., 230 Fed. 120, 144 C. C. A. 
418. The motion to dismiss, js overruled. 

[2] 2. We see no merit inthè contention that the injunctional de- 
cree in. the equity suit afforded no basis for contempt proceedings for 
its violation; against parties amenable, to, it, upon the ground that the 
decree finally adjudicated the rights of the parties to it, or because 
of mère lapse of time .s.incç its rendition. The purpose of the decree 
was to reptrain^t loo.ked ttç the future. Instances of contempt pro- 
ceedings ipr violations, of final decrees are numerous; it is enough to 
refer to Waterman v.. Standard Drug Co., 202 Fed. 167, 120 C. C. A. 
455, and Kalamazoo Co. y. Proudfit Co., 230 Fed. 120, 144 C. C. A. 
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418 (both décisions of this court) and Clay v. Waters (C. C. A. 8) 178 
Fed. 385, 101 C. C. A. 645, 21 Ann. Cas. 897. Analogy is found in 
Worden v. Searls, 121 U. S. 14, 7 Sup. Ct. 814, 30 L. Ed. 853, 
•where the right to maintain proceedings for violation of preliminary 
injunction was expressly declared, notwithstanding the reversai of 
the final decree with direction to dismiss the bill. Nor is the instant 
case analogous to Gompers v. Buck's Stove & Range Co., 221 U. 
S. 418, 451,31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 
874, where it was held that the settlement of the main case set- 
tled contempt proceedings between the parties. Indeed, it was there 
said that such settlement could not affect prosecution for criminal 
contempt; and the proceedings in the instant case were criminal in 
character, so far as they sought and so far as they imposed punish- 
ment for the public wrong involved in a contemptuous disregard of 
the authority of the court, as distinguished from private relief to the 
party. Bessette v. Conkey, 194 U. S. 324, 329, 24 Sup. Ct. 665, 48 L. 
Ed. 997 ; Kalamazoo Co. v. Proudfit Co., supra. 

[3] 3. Were plaintiffs in error amenable to the injunction in the 
equity suit? The acts now complained of were committed in the 
course of another alleged efïort to unionize the mines. One of the 
plaintiffs in error was an organizer for the union ; both had been dis- 
charged by the Company, one about May 1, 1917; the other had been 
discharged 2 or 3 months earlier for joining the union. The company 
was within its rights in refusing to employ union men and in discharg- 
ing those who joined the union, and was entitled to protection against 
unlawful invasions of such rights. Hitchman Coal & Coke Co. v. 
Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 L. Ed. 260, Ann. Cas. 
1918B, 461. Plaintiffs in error had a right, by peaceful methods, to 
persuade others not to work in a nonunibn mine, but had no right to 
attempt such resuit by violence or intimidation. Hitchman Coal & 
Cpke Co. V. Mitchell, supra; Sona v. Aluminum Castings Co., supra. 
{The right of an employer to enjoin attempts by peaceful methods to 
induce its employés to violate their contracts not to remain in his em- 
ploy after joining the union is not involved hère.) If plaintiffs in error 
•were amenable to the injunction, the évidence woUld sustain théir con- 
viction. 

The inclusion of the words "and ail other persons whatsoever, who 
may bave acquired notice, information, or knowledge of this judgment," 
would not alone operate to make them parties to the litigation and the 
resulting decree. It is not even claimed that up to the time of the de- 
cree they were in privity with the défendants. Nevertheless, had the 
strike which was the occasion of the decree been still in progress, 
plaintiffs in error, by committing the acts of which they were found 
guilty, after actual knowledge of the injunction, would hâve rendered 
themselves amenable to it and liable for its violation (In re Lennon, 
166 U. S. 548, 554, 17 Sup. Ct. 658, 41 L. Ed. 1110; Sona v, Aluminum 
Castings Co., supra); for we see no reason why the rule laid down in 
the Lennon Case (hereafter referred to} would not apply to a final de- 
cree as well as to a preliminary injunction or restraining order. But 
tinless the subject-matter of the suit in which the, injunction was issued 
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still existed, that is to say, unless the condition out of which the alleged 
contempt grew was in substance the strike condition of nearly 10 years 
eârlier, a mère continuation of it, or unless plaintiffs in error, in the 
commission of the acts charged against them in 1917, can be said to 
hâve been the associâtes of or to hâve represented the défendants in 
the injunctional decree, we think they cannot be held amenable to the 
old injunction. We are not cited to, nor hâve we found, authority 
supporting a contrary view. The Lennon Case does not, to our minds, 
lend such support. In that case the strike against the Ann Arbor Rail- 
road was still on, accompanied by refusai on the part of the other rail- 
roads défendant to haul Ann Arbor freight, and respondent was him- 
self an employé of the Lake Shore road and within the express terms 
of the injunctional order. The court there said: 

"To render a person amenable to an Injunction, it Is neitlier neeessary that 
he sbould hâve been a party to the suit in which the injunction was issued, 
nor to hâve been actually served with a copy of It, so long as he appears to 
hâve had actual notice. High on Injunctions, § 1444 ; Mead v. Norris, 21 Wis. 
310; Wellesley v; Mornington, 11 Beav. 181." 

In Ex parte Lennon, 64 Fed. 320, 323, 12 C. C. A. 134, the décision 
of this court, affirmed by In re Lennon, supra, there were cited in sup- 
port of a similarly stated proposition Wellesley v. Mornington, supra, 
Rorke v. Russell, 2 Lans. (N. Y.) 242, and High on Injunctions, § 
1435< Presumably the language used by each court had relation to the 
facts of the case. None of the références cited by either court are im- 
portant, except to the proposition that one having knowledge of an in- 
junction may be guilty of contempt in disobeying it, notwithstanding 
there was no service or a def ective service. 

In Employers' Teaming Co. v. Teamsters' Joint Council (C. C.) 141 
Fed. 679, cited by défendant in error, where a similar proposition to 
that announced in the Lennon Case was asserted, the strike was still in 
progress. While a strike is actually on, it frequently is neeessary to 
the protection of property and business affected to reach persons not 
parties to the suit, ail of whom could in no other way be brought in, by 
reason frequently of their large numbers and because of conditions of 
emergency. But such considérations are normally inapplicable to a 
new condition arising 10 years later. 

4. Does it appear that the condition existing in 1917, when the al- 
leged violation of the injunction was committed, was in substance the 
strike of 1907, or that plaintiffs in error were so far associated with, 
or so far represented, the défendants in the injunctional decree, as to 
make them amenable to it by reason of their acts in 1917? We find 
nothing in either allégations or proof s indicating that the strike of 
1907, or the interférence with the bivsiness of complainant which f orm- 
ed the basis of the injunction, Had continued subséquent to the decree 
made in that year, Or that the conditions existing in 1917 were any- 
thing more than a new and ihdependent efïort to unionize the mines. 
The moSt which can be said is that there \yas danger of a strike Or of 
serious troubles if agitation was permîtted, of interférence with the 
company's employés tolerated, and that the issue of union or nonunion 
mine was the sarrié iri 1917 as it had been in 1907. 
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The défendants in the equity suit were made such in their individual 
capacities only. The only allégations in the affidavit initiating the con- 
tempt proceedings by which it was attempted to connect plaintiffs in 
error, and their actions, with the original suit and the défendants there- 
in, are that défendants in that suit were at the time members of the 
United Mine Workers of America, and were acting on behalf of that 
"organization and their associâtes therein in ail matters charged against 
them" in the bill of complaint ; that that organization "has f rom time 
to time added to its membership, and for some time past" plaintiffs in 
error and others "hâve been members of said organization, and associ- 
ated with the individual défendants named in said original bill of com- 
plaint and in the decree heretofore rendered in this cause," and that 
plaintiffs in error and others "hâve co-operated and confederated with 
said individual défendants, or acted in the room and stead of said in- 
dividual défendants, in carrying out the purposes of said organization 
and said individual défendants, and in attempting, as set forth in the 
original bill of complaint, to shut down the mines and plant of the 
plaintiff, and to destroy its property and its earning capacity, unless 
this plaintiff would accède to the demands of said organization, and of 
said individuals composing it, and discharge from its employment ail 
of its said employés who were not members of said organization, and 
refuse to employ in its said mines and plant any person except mem- 
bers of said organization"; that "for several months last past said 
United Mine Workers of America, the organization aforesaid, hâve 
become very active in their endeavors to induce the workmen em- 
ployed by plaintiff in its mines aforesaid to strike, unless plaintiff would 
agrée with said organization to employ only its members in and about 
its said mines and plant," and through plaintiffs in error, and others 
named, "from time to time, hâve threatened the said workmen that 
unless they left plaintiff's employment, when said union should, as said 
union would, call a strike of plaintiff's workmen," plaintiff's employés 
would be killed, and that other threats of similar character hâve been 
made by plaintiffs in error and others named from time to time, and 
prior to the notice of decree before referred to ; that the threats made 
by the members of the union had caused excitement and alarm in the 
neighborhood of plaintiff's mines, prompting plaintiff to serve printed 
and certified copies of the decree in the equity suit upon a large num- 
ber of prominent members (including plaintiffs in error) of the union 
residing in the Western district of Kentucky, who were alleged to hâve 
made threats against and to hâve intimidated plaintiff's workmen. 
Plaintiffs in error admitted their membership in the union, asserting, 
however, their innocence of the misconduct charged against them, in- 
cluding a déniai of co-operation or confédération with the défendants 
in the equity suit, or an acting in their stead in carrying out the alleged 
purposes of the organization, and of such défendants, in attempting to 
shut down plaintiff's plant and mines, or to destroy its property and 
earning capacity, unless the cômpany would agrée to employ only 
union men. The union was liot proceeded against, perhaps becaus'e 
not incorporated. 
253 F.— 4 



50 252 FEDERAL BBPOKIEB 

It is not charged that plaintiffs in error were employés of the Coal 
Company at the time of the strike involved in the injunction suit, or 
that they were in any way connected with the strike, or with the com- 
mitting of any of the acts which were the occasion of the suit in which 
the decree was entered. The impHcations are ail to the contrary. It 
is not charged, nor does it appear, that either plaintiff in error was then 
a member of the union. There was no évidence on the trial that the 
défendants in the injunction suit had anything to do with the condi- 
tions in 1917 (the offer of plaintiffs in error of testimony tending to 
négative such connection was rejected), or that plaintiffs in error had 
at any time any actual relations with the real défendants in the in- 
junction suit; nor do we construe the affidavit initiating the contempt 
proceedings as in substance charging, in this respect, more than that 
the union was behind the actual strike of 1907, as well as the threaten- 
ed strike in 1917, and that the défendants in the injunction suit, as 
well as the plaintiffs in error hère, were members of the union and 
acting in its behalf , the former in the proceedings in 1907 which were 
the subject of the decree, the latter in the activities of 1917. Indeed, 
the contention of défendant in error, as stated in the brief of its coun- 
sel, is that plaintiffs in error were covered by the decree, "not only 
because they were members of the union referred to in the bill and 
decree [in fact the decree makes no mention of the union, directly or 
indirectly] and assistingin doing the things forbidden by the decree, 
but because they were doing the things which the decree forbade 'ail 
persons whatsoever' to do." 

In our opinion, the renewed efforts of the United Mine Workers 
to unionize the mines, and the connection of plaintiffs in error with 
such efforts, were not enough to so tie the conditions of 1917 to those 
existing in 1907 as either to make the former but an extension of the 
strike of 1907, or as to make plaintiffs in error, with respect to their 
acts in 1917, the associâtes or représentatives of the défendants in the 
decree of 1907. We hâve no occasion to consider what the situation 
would hâve been, had the United Mine Workers been a party to the 
injunction suit, or had the défendants therein been made such in an 
officiai capacity, as representing the union, as was the course taken in 
Hitchman Coal & Coke Co. v. Mitchell, supra. The conditions in 1917 
may or may not hâve been enough to justify an injunction. If they 
were, it is to be presumed one could hâve been had. There has been 
no adjudication to that effect, on supplemental proceedings or other- 
wise. 

The conviction of plaintiffs in error by the jury was made to 
dépend solely upon their making the threats or çommitting the acts of 
violence charged against them, with knowledge that the employé so 
threatened or subjected to violence was in the company's service or 
employment, and with intent to prevent such employé from continuing 
therein or from performing his services in such employment, as the 
case may be. If the injunction of l9Q7 is of its own force applicable 
to nevv conditions in 1917, no reason appears why it would not be 
applicable to conditions 20 yèars, or even 30 years, after the decree 
is entered, provided the union which was back of the attempted union- 
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izing of the mines in 1907, out ôf which the injunction grëw, wàs alsd 
back of the new and independent attempt to unionize the mines 20 or 
30 years later. Under such circumstances the récognition of the power 
of summary prosecution for contempt,. withoUt previous adjudication 
that the existing conditions are such as to justify injunction, especially: 
where the remedy is sought to be exercised, not through the pubHc 
officers, but by the employer alone, and primarily on behalf of its pri- 
vate interests, is f raught with great possibilities for oppression. 

Under the circumstances shown hère, to hold plaintifïs in error 
amenable to contempt for violating the injunction made nearly 10 
years before would extend the rtile of the Lennon Case, as well as of 
the adjudications generally, far beyond any décision which has corne to 
our attention. To our minds such extension is unwarranted upon 
principle, as well as unsupported by authority. 

The judgment of the District Court must be reversed, and the record 
remanded to that court, with directions to dismiss the contempt pro- 
ceedings, 
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(Circuit Court of Appeals, Niiith Circuit. July 1, 1918.) 

No. 3078. 

Indians ®=27(5) — TTnited States as Trustée and Guabdian — Statute. 

In view of Act Cong. Feb. 8, 1887, as amendée! hy Aot Feb. 28, 1891, se- 
euring Personal rights of citizenshlp and protection of laws to inerabers 
of trilles of Indiuns to whom allotments are made under Act Feb. 8, 1887, 
§ 6, as amended by Act May 8, 1906; United States, as trustée and guard- 
lan of Indian allottee and trust patentée of certain Indian réservation 
lands, cannot maintain action for damages caused to flsh wheel owned 
and operated by Indian on Columbia river ; wheel having been construct- 
ed, maintained, and repaired by Indian with fuuds derived from sale of 
40 acres of hls allotment of tends. 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Action at law by the United States, as trustée and guardian of 
Sam Williams, against the S'eufert'Bros. Company and F. A. Seufert. 
A demurrer to the complaint was sustained, and plaintiff brings error. 
Affirmed. 

Clarence L. Reames, U. S. Atty., and Robert R. Rankin, Asst. U. 
S. Atty., both of Portiand, Or., for plaintiff in èrror. 
A. S. Bennett,, of The Dalles, Or,, for défendants in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This action is brought by the United 
States against the défendant in error on behalf of Sam Williams, an 
Indian, to recover damages to a scow fish wheel owned and operated 
by Williams, and for damages for loss of certain fishing seasons. 

<S3»For other cases eee same topic & KEY-NUMBEB in ail Key-Numbered Digeats & IndcxLS 
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It is alleged that Sam Williams is a full-blooded Indian, bom off of 
the territorial limits of the Yakima Indian réservation, but in the 
State of Washington ; that his mother was a member of the Cowlitz 
tribe of Indians, and his father a member of the Yakima tribe; that 
he has lived for 21 years last past off of the réservation and on the 
south bank of the Columbia river, in the state of Oregon, and has 
there taken up a homestead under the laws of the United States, and 
lives there with his family, and has adopted the habits of civilized 
life. It is alleged that said Williams is allotted, as an allottee. No. 1525 
upon the said Yakima Indian réservation, certain lands within the 
boundary of said réservation to which a trust patent was issued in 
favor of said Williams for 80 acres of land on said Yakima Indian 
réservation, a portion of vi^hich allotment has always been and is now 
held in trust for said Williams by the United States under the act of 
Congress approved February 8, 1887 (24 S'tat. 388, c. 119), as amended 
by act of Congress approved February 28, 1891 (26 Stat. 794, c. 383) ; 
that said Williams is in the charge and under the control of the su- 
perintendent of the Yakima Indian réservation, who has held and now 
holds certain moneys and trust funds as the property and for the 
use of said Williams; that said Williams is by reason of the facts 
stated, a Yakima Indian allottee and ward of the United States ; that 
on the 24th of January, 1910, upon pétition from Williams and pay- 
ment in fuU of the purchase price by the purchaser, the United States 
sold and gave title in fee by patent from the United States to one 
McMeachan to 40 acres of Williams' allotment on the Yakima réser- 
vation ; that by this sale there was derived certain money which was 
placed to the crédit of Williams' allotment ; that a substantial portion 
of the fund derived from said sale was used by said Williams in the 
building, construction, maintenance, and repair of a scow fish wheel 
to be used in operating on the Columbia river. It is this scow fîsh 
wheel which was damaged, and the United States, in its alleged capac- 
ity as trustée and guardian of said Williams, brought this action to 
recover of the défendant compensation for such damages. 

The act of February 8, 1887 (24 S'tat. 388-390), secured the personal 
rights of citizenship and the protection of the laws to members of 
bands or tribes of Indians to whom allotments were made under the 
act. Section 6 provides as f ollows : 

"Sec. 6. That upon the completlon of said allotments and the patentlng of 
the lands to said allottees, each and every member of the respective bands or 
trfbes of Indians to whom allotments hâve been made shall hâve the benelit 
of and be subject to the laws, both civil and erlminal, of the state or territory 
in which they may réside; and no territory shall pass or enforce any law 
denying any such Indian wlthln its jurisdlction the equal protection of the 
law. And every Indian bom within the territorial llmlts of the United States 
to whom allotments shall hâve been made under the provisions of this act, or 
under any law or treaty, and every Indian bom within the territorial llmlts 
of the United States who has voluntarily taUen up, within said limits,. his 
résidence separate and apart from any tribe of Indians thereln, and has 
adopted the habits of civilized Ufe, arid every Indian in Indian Territory is 
hereby declared to be a citizen of the United States, and is entitled to ail the 
rights, privilèges, and immunlties of such citlzens, whether said Indian has 
been or not, by birth or oth'erwise, a member of any tribe of Indians within 
the territorial limits of the United States without in any manner impairing 
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■or othenvlse nfCecUng the right of any such Indian to tribal or otlier prop- 
erty." Comp. St. 1»16, | 3951. 

The act of May 8, 1906, amending the act of February 8, 1887 
(34 Stat. 182, c. 2348), defers the time when an allottee shall hâve 
the benefit of and be subject to the laws of the state or territofy in 
which they may réside iintil the expiration of the trust period of 
25 years and when the lands hâve been conveyed to the Indian by 
patent in fee. It is f urther provided : 

"That untll the Issuance of fee simple patents ail allottees to whom trust 
patents shall hereafter be issued shall be subject to the exclusive jurisdiction 
of the United States." 

By the act of March 1, 1907, making appropriations for the ctirrent 
and contingent expenses of the Indian Department, etc. (34 Stat. 
1015-1018, c. 2285), it is provided : 

"That aiiy norwompetcnt Indian to whom a patent containing restrictions 
against aliénation has been Issued for an allotment of land in severalty, under 
any law or treaty, or who may hâve an interest in any allotment by inherit- 
ance, may sell or cmwey ail or any part of such allotment or such inherited in- 
terest on such terms and conditions and under such rules and régulations as 
the Secretarj' of the Interior may prescribe, and the proaeeds derived therc- 
from shall he used for the henejit of the allottee or heir so disposinff of his 
land nr interest, under the supervision of the Commissioner of îndiam. Affairs; 
and any conveyance made hereunder and approved by the Secretary of the 
Interior shall convey full title to the land or interest so sold, thé same as if 
fee-simple patent had been issued to the allottee." Comp. St. 1916, § 4225. 

It is contended that under thèse statutes Williams is a v/ard of 
the United S'tates and that the United States in the exécution of that 
trust was authorized to protect the personal property of the allottee, 
when it appears that said property was acquired with funds derived 
from the sale of allotted lands. When the time came for the distri- 
bution of the lands of the Indian réservations to the adult Indians 
residing on the réservations or belonging to the bands or tribes at- 
tached to the réservations, the United States assumed the trust of 
holding the lands for the Indians for a period of 25 years while the 
Indians were forming the habit of independence and attaining the 
responsibility of individual ownership and management. This guard- 
ianship was also extended to protect the Indians from the vices attend- 
ing traffic in liquors, and the use by Congress of their moneys in 
their éducation and civilization (U. S. v. Nice, 241 U. S. 591-595, 36 
Sup. Ct. 6%, 60 L. Ed. 1192); but nowhere that we can find has 
the United States assumed to continue the trust after the issuance of 
the fee-simple title or to follow the proceeds of the sale of lands when 
the sale has been made by compétent Indians. Where a sale has been 
made by a noncompetent Indian the guardianship of the proceeds of 
the sale was extended by the act of March 1, 1907, to that relation 
in a manner corresponding in some degree to a guardianship of funds 
belonging to a noncompetent person under the laws of the state or 
territory. 

In the présent case, the patent has been issued and the proceeds 
converted into a scow fish wheel, and with respect to the management 
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of this property it is not alleged that Williams is a noncompetent 
Indian. On the contrary, the presumption, as well as the inference, 
to be drawn from the facts- stated in the complaint, is that he is in- 
dividually compétent to manage his own business affairs, and discharge 
the duties of a citizen of the United States. With this presumption 
and inference in his favor, and the statpte not providing for the ex- 
tension of the guardianship of the United States over the property 
or proceeds of the sale of allotted lands of compétent Indians, there 
is but one conclusion to be drawn from the facts stated in the com- 
plaiqt, and that is the statute bas not provided either generally or 
specifically that the United States shall act as a guardian for Williams 
in the ownership and opération of his scow fish wheel, but as to ail 
such matters he has thé full authority and responsibility of any other 
citizen of the United States. This we think is the meaning of section 
6 of the act of February 8, 1887, as amended by the act of May 8, 
1906, providing that; 

"Every Indian who has voluntarlly takên up • • • his résidence, 
separate and apart from any tribe of Indiahs, * • • and has adopted the 
habits of civlllzftd life, is hereby declared to be a citizen of the United States, 
and is entitled to ail the rights, privilèges, and Immunities of such cltizens." 

In United States v. Waller, 243 U, S. 452-459, 37 Sup. Ct. 430, 
432 (61 L. Éd. 843), the Suprême Court states the relation of the 
United States to the Indian in the foUowing language: 

"The tribal Indians are wardg of the govemment, and as such under Its 
guardianship. It rests with Oongress to détermine the tiine and extent; of 
émancipation. Conferrlng citlzenship is not inconsistent with the continua- 
tion of siich guardianship, for it' has been held that even after the Indians 
hâve been made citlzens the relation of guardian and ward for some pur- 
poses may continue. On the other hand, Oongress may relieve the Indians 
fi-om such guardianship and control, in whole or in part, and may, if it sees 
fit, clothe them with full rights and responsibilities eoncerning their property 
or give to them a partial émancipation if it thinks that course better for 
their protection. United States v. Nice, 241 U. S. 591, 598 [36 Sup. Gt 696, 
60 L. Ed. 1192], and cases cited." 

In that case the question wâs whether lands în an Indian réserva- 
tion allotted and patented in trust to adults of the mixed Indian 
blood belonged to them with àll the rights and incidents of full owner- 
ship, including the right of aliénation and whether when they had 
conveyed such lands in ignorance of the f act that they were making a 
conyeyance, the United States could maintain for their benefit a suit 
to annul the deeds upon the ground that they were procured through 
fraud. The claim of right to maintain such a suit was plainly based 
upon the suppo'éed guardianship of the United States over the Indian 
in thé transaction. The right to maintain the suit was denied, the 
court holding that the United States Was without capacity to bring the 
action ior thé Indians. We are of the opinion that upon thé law thus 
stated, the complaint (Joes .not state facts sufficient to constitute à 
causé of action. 

The judgment of the District Court must therefore be affirmed; and 
it is so ordered. 
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PAPrENS et al. v. UNITED STATES. 

(Circuit Court of Appeuls, Kinth Circuit. July 1, 1S)18. Eeliearing Denled 

October 14, 1918.) 

No. 3130. 

1. War ©=4 — Keeping or Setting up Bawdyhotjse in Military Zone — 

Violation or Obder op Sechetary of War — Statute. 

An indictment charghig keeping or setting up a house of 111 famé wlth- 
in five miles of any military camp, etc., though witliout averment of the 
receiving of any persoiis into the lieuse for the purpose of prostitution, 
charges a mtsdemeuiior, for though the offense eharged Is violation of au 
order or régulation issued by the Secretary of War, the order was made 
pursuant to Act May 18, 1917, c. 15, § 13, making violation of any such 
order a misdemeanor. 

2. Wab iS=54 — Suppressing Bawdyhouses Within Military Zone — Police 

Power of State. 

Under Oonst. art. 1, § 8, rule of Secretary of War providing that keep- 
ing or setting up of houses of 111 famé, etc., within flve miles of any 
military camp, etc., Is prohibited authorized by Act May 18, 1917, c. 15, § 
13, authorizing and directing Secretary of W!ar to d» everj'thing deemed 
necessary to suppress and prevent keeping or setting up of houses of 111 
famé within needful distances of any military camp, etc., was not in- 
vasion of police power reserved to state, tlierefore in excess of power of 
Congress. 

3. War «§=4 — National Powebs to Wage Wab — Control dp Congress. 

The exécution of the powers to ralse and support armies and to make 
rules for their govemment, aaslgned to the national government by the 
fédéral Constitution, comes within the obligations or duties of Congress; 
Its control over the subject belng plenary. 

4. Wab <&=>4 — Power op Congbess. 

In making provision for waging war, Congress, In protection of the 
common good, may enact such législation as its wisdom deems essential, 
excepting interférence witli the power vested in the Président with re- 
spect to the command of the forces and conduct of campaigns. 

5. Cbiminal Law i®=829(4) — Enthapment — Instruction. 

In prosecutlon for violating rule of Secretary of War prohibitlng 
keeping or setting up of house of 111 famé within flve miles of military 
fort, etc.. Instruction that courts wlU not sanction conviction of person 
based upon circumstanees showing he was indu{;ed by officers to commit 
the offense, that he might be Urought to punishment, sufficiently covered 
point in défendants' request, though coupled wlth explanation tliat, if 
offlcers received information crime was being committed secretly, it was 
thelr right to ascertain truth. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Ernest Pappens and Marie T. Pappens were convicted of keeping a 
house of ill famé within five miles of a military fort, and they bring 
error. Affirmed. 

Samuel M. Shortridge, of San Francisco, Cal., for plaintiffs in error. 
John W. Preston, U. S. Atty., of San Francisco, Cal.> and James E. 
Colston, Sp. Asst. U. S. Atty., of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

@=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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HUNT, Circuit Judge. The défendants, plaintiffs in error, were 
convicted under two counts of an indictment charging them with will- 
fully and knowingly keeping a house of ill famé, in which prostitution 
was carried on in the city of San Francisco, at a place known as the 
Palm Hôtel ; the said house being within five miles of a military fort, 
to wit, Ft. Mason and the Presidio of San Francisco, the said fort and 
Presidio being used for military purposes of the United States. The 
act of Congress under which the indictment is drawn is entitled : 

"An act to authorize the Président to increase temporarlly the military es- 
tablisliment of the United States." Act May 18, 1917, c. 15, 40 Stat. p. 76. 

Section 13 provides as foUows: . ; 

"Sec. 13. That the Secretary of War Is hereby authorized, empowered, and 
dlrected during the présent war to do everythiug by hlm deemed necessary 
to suppress and prevent the ke-eping or setting up of houses of ill famé, broth- 
els, or bawdy houses within such distance as he may deem needful of auy 
military camp, station, fort, post, cantonment, training, or mobilization place, 
and any person, corporation, partnership, or association receivlng or permit- 
ting to be received for immoral purposes any person into any place, struc- 
ture, or building used for the purpose of lewdness, assignation, or prostitu- 
tion within such distance of said places as may be designated, or shall per- 
mit any such person to remain for immoral purposes in any such place, struc- 
ture, or building, as aforesaid, or who shall violate any order, rule, or régula- 
tion issued to carry out the object and purpose of thls section shall, unlesa 
otherwlse punishable under the Articles of War, be deemed guilty of a mis- 
demeanor and be punlshed by a fine of not more than $1,000, or imprisonment 
for not more than twelve months, or both." 

After the passage of the act the Secretary of War made a rule which 
provided that the keeping or setting up of houses of ill famé, brothels, 
or bawdyhouses within five miles of any military camp, fort, training 
or mobilization place being used for military purposes by the United 
States is prohibited. 

[1] It is said that, inasmuch as there is no averment of the receiv- 
ing of any persons into a house used for the purpose of prostitution, 
the offense charged hère is but the violation of a rule made by the 
Secretary of War. This is trué in so far as it is said that the offense 
charged is a violation of an order or régulation issued by the Secretary 
of War; but it is also true that the rule violated was made pur- 
suant to the statute which empowers and authorizes the Secretary,, 
during the war, to do everything by him deemed necessary to suppress 
and prevent the keeping or setting up of houses of ill famé, within 
such distance as he may deem necessary, of any military camp, and 
which makes violation of any such order a misdemeanor. 

In United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. 
Ed. 563, the Suprême Court, reaffirming the principle that Congress 
cannot delegate législative power to an executive officer, held that the 
authority to make administrative rules is not a délégation of législative 
power, and that such rules were not raised from an adriiinistrative to 
a législative charàcter because the violation thereof is punished as a 
public offense. In that case the défendant was indicted for violation 
of a rule making it unlawful to graze sheep on a forest reserve. Jus- 
tice Lamar, for the court, said: 

"The Secretary of Agriculture eould not make rules and régulations for 
any and every purpose. Willlamson v. United States, 207 U. S. 462 [28 Sup. 
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et. IfiS, 52 L. Ed. 27S]. As to tliose hère involved, they ail relate to matters 
clearly iiidicated and authorized by Oongress. The subjects as to which the 
Seoretary ean regulate are deflned. The lands are set apart as a forest re- 
serve. He is requlred to make provisions to protect them from déprédations 
and from harmful uses. He is authorized 'to regulate the occupancy and use 
and to préserve the forest from destruction.' A violation oî reasonable rules 
regulating the use and occupancy of the property is made a crime, not by the 
Secretary, but by Congress. The statute, not the Secretary, fixes the penalty. 
* * * The Secretary dld not exercise the législative povver of deelarlng the 
penalty or flxing the ])unishment for grazihg sheep without a permit, but 
the punishmeut is imposed by the act Itself. The offense Is not against the 
Seoretary, but, as the indictment properly concludes, 'coutrary to the laws of 
the United States and the peace and dlgnity thereof.' " Estes v. United States, 
227 Fed. 818, 142 0. C. A. 342. 

The doctrine of that décision is controlling, because in the statute 
jiow under examination Congress has declared that the Secretary shall 
do ail in his power to suppress the keeping of houses of prostitution 
within reasonable distances of a military post and has given him power 
to carry out the objects of the statute. 

[2] Défendants argue that the rule in question, even if author- 
ized by Congress, was an invasion of the police power reserved to the 
State of California, and therefore in excess of the power of Congress. 
We cannot sustain the contention. Congress, having acted under its 
constitutional power in declaring that the state of war between Ger- 
many and the United States exists, f ound it necessary and proper that 
there should be the exercise of the additional constitutional powers "to 
raise and to support armies," and also "to make rules for the govern- 
ment and régulation of the land and naval forces." 

[3] The exécution of thèse powers assigned to the national govern- 
ment came within the obligation or duties of Congress, and its control 
over the subject is plenary. Tarble's Case, 80 U. S. (13 Wall.) 397, 
20 L. Ed. 597. Power to raise an army to carry on the war was 
recognized by the pledge of Congress (by joint resolution approved 
Aprilô, 1917 [40 Stat. 1]) of ail the resources of the country "to bring 
the conflict to a successful termination," and has been executed by the 
several acts of législation providing for the organization and support 
of the Army and Navy and to promote the efficiency thereof. It is 
obvions that, to avoid calamity to the nation, the powers referred to 
in their greatest strength must be upheld as indispensably incidental 
to the power to déclare war. It has been written by Story, in référ- 
ence to the unlimited power of Congress to raise and support armies, 
that to be of value the power must be unlimited. "It is impossible," he 
vi'rote, "to foresee or define the extent and variety of national exigen- 
cies and the correspondent extent and variety of the national means 
necessary to satisfy them. The power must be coextensive with ail 
possible combinations of circumstances, and under the direction of the 
councils intrusted with the common défense. To deny this would be 
to deny the means, and yet require the end. Thèse must therefore be 
unlimited in every matter essential to its efficacy ; that is, in the forma- 
tion, direction, and support of the national forces." 2 Story on the 
Constitution, § 1183. 

[4] The power to make rules and régulations for the government 
of the land and naval forces naturally accompanies the power to raise 
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and maintain such forces, and extends to the necessities and emergen- 
cies which may arise and call for the exercise of the power. The Con- 
stitution did not define the boundaries of the powers under considéra- 
tion, but in making provision for carrying on the war Congress, in 
protection of the common good, may enact such législation as in its 
wisdom it deems essential to the prosecution of the war with vigor and 
success, excepting interférence with the power vested in the Président 
with respect to the command of the forces and the conduct of cam- 
paigns. 

The protection, it may be the existence, of the nation dépends upon 
the efïîciency of the Army and Navy and the service of those in it. 
And we hâve no real doubt that, if Congress deems it necessary to 
help keep the Army in its greatest efficiency to suppress and prevent 
the keépmg of houses of ill famé during the war within certain dis- 
tances of military posts, it may, in the exercise of part of its war pow- 
er, make laws which will carry its wiU into exécution. Article 1, § 8, 
of the Constitution; United States v. Casey (D. C.) 247 Fed. 162. 

Possible infringement upon the police power of the state is not an 
impediment, for the statute is an exercise of war power, and the au- 
thority conferréd upon the Secretary of War by section 13, supra, is 
expressly limited to the duration of the présent war. 

[5] Défendants argue that their rights were prejudiced, because the 
court refused to charge the jury that, if it were found that the officers 
of the government, or persons eraployed by the government officers, 
advised or instigated or induced or procured défendants to violate the 
law, défendants should be acquitted. But the court sufficiently çovered 
the point by charging the jury that officers of the government hâve no 
right primarily to proceed to induce a person who woùld not otherwise 
commit the offense charged simply for the purpose of arresting them 
and bringing them to punishment ; that the courts do not recognize 
such a right in officers and will not sanction the conviction of a person 
based upon circumstances which disclose any such methods of procé- 
dure. In further explanation the court said, however, that if the 
officers of the law received information leading them to believe that 
crime was being committed in a more or less secret way, it was their 
right to take such steps as the testimony showed had been taken to 
ascertain whether in fact the offense charged was being committed, 
and said that, if the testimony of the prosecution was believed, nothing 
reprehertsible was donc "so far as tending to disclose a case of induc- 
ing or entrapping" the défendants into committing acts with which 
they were charged. The jury were also told that they should review 
the évidence in the case, and say whether or not it showed the guilt 
of the défendants, or failed to do so, within the principle stated. We 
hâve carefully read ail the testimony, and are of the opinion that the 
instruction was correct and applicable to the case, which was brought 
fairly within the rule of Freeman v. United States, 243 Fed. 353, 156 
ce. A. 133. 

Other points made hâve had our careful considération, but furnish 
no ground for reversai. 

The judgment is affirmed. 
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THE ETj monte. 

THE CLEMATIS. 

(Circuit Court of Appeals, Fifth Circuit. June 18, 1918.) 

No. 3097. 

1. Cor,i.isiON <S=>100(2) — Nabrow Ceiannels and Harbors— Fog Speed and 

SIGNAL.S— Evidence. 

A vessel movlng past and near the docks of a harbor, and striklng a 
vessel approachlng a pier to berth and whose fog signais had been heard, 
held in fault, proximately eauslng the collision, by failure tp observe 
the requirements of article 16 of Régulations for Preventing Collisions 
in Harbors and Inland Waters (Comp. St. 1910, § 7889), in not maintaln- 
ing a moderate speed, and in not stopping her engines sooner and navigat- 
ing with caution until the danger of collision was over. 

2. Collision <S=100(2) — Fog— Stopping in Channel. 

Collision held not prlmarily due to the fault of the vessel struck in 
stopping and lying in a fog substantially motionless across the channel, 
directly in the path of the coliiding vessel, wlth notice of its approaeh. 
.3. Collision <@=»100(2) — Fog — Signals. 

Vessel, struck by another while approachlng a pier to take a berth, 
held not at fault in falling to give fog signals as requlred by article 15 
of the Inland Rules (Comp. St. 1916, § 7888). 

4. Collision <S=>100(2) — Fog— Lookout. 

A vessel, àpproaching In a fog a pier to berth, when struck by a ves- 
sel passlng the docks on the water front, held not in fault proximately 
eontributjng to the collision by failure to maintain a proper lookout. 

5. Collision ©=596 — Proximate Oause-^Last Cleab Chance. 

If signals from the Clematls gave notice to the El Jlonte of the prés- 
ence of a vessel ahead when the El Monte was hidden from view by 8: 
fog, and the El Monte thereafter negligently failed t6 take suitable pré- 
cautions to avoid a eoUiSion, and the Clematis was not négligent after 
the imminence of a collision was disclosed to it, the El Monte was sole- 
ly responsible, becuuse having the last dear chance to avoid the collision. 

6. Collision ®=3l36— Damages— Détention. 

Where the vessel damaged by collision was detained In her clearance 
port undergoing repairs froni the date of the collision February 10, 1916, 
to March 22, 1916, an allowanee of 40 days' détention, excludlng the sail- 
ing date, at the charter rate for demurrage, was proper, where it appear- 
ed that the owner could hâve reallzed more for the vessel during that 
time. 

7. Collision ©=128 — Damages— Loss of Profits. 

The loss of profits or of the use of a vessel pending repairs or other dé- 
tention arising from a collision is a proper élément of damage. 

8. Collision ^;=»130 — Damages— Interest. 

As the party responsible for damages resulting from a collision became 
liable when it oçcurred, interest on the amouut of such damages, If not 
theu paid, vyas allowable from that date. 

9. Collision (©=137 — Damages to Cargo — Amount. 

Where a cargo of wheat was partly damaged by a collision In Gai- 
veston, the loading port, necessitating its unloading, drying, recondition- 
Ing, and reloading, an award of damages to its owner in the différence 
between its niarket value at Rotterdam, its destination, in sound con- 
dition, and its value there in its damaged condition, was not imi)roper, 
where its sale in Galveston would hâve been made at a sacrifice and its 
dellvery at destination mininilzed the loss, and such différence was less 
than the différence between its value at Galveston hefore the collision 
and its value there after It was reconditioned. 

€:sjFor other cases sce same topic & KEY-NUMBBR la ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Libel by the Stag Line, Limited, claimant of the steamship Clematis, 
and the Commission for ReHef in Belgium, against the Southern Pa- 
cific Company, claimant of the steamship El Monte and cargo, and the 
National Surety Company. Decree for libelants, and respondents ap- 
peal. Affirmed. 

J. Parker Kirlin, Charles R. Hickox, Robert S. Erskine, and Wm. 
H. McGrann, ail of New York City, and W. T. Armstrong, of Galves- 
ton, Tex., for appellants. 

Mart H. Royston and Wm. B. Lockhart, both of Galveston, Tex., 
for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal from a decree which 
adjudged the steamship El Monte liable for damages resulting to the: 
steamship Clematis and its cargo from a collision between the two ves- 
sels which occurred near one of the docks in the port of Galveston. 
Each of the vessels, which had been on opposite sides of the same pier,. 
the Clematis on the east side and the El Monte on the west side of it, 
started on a voyage during the aftemoon of February 10, 1916; the 
Clematis getting under way in the channel about half an hour before 
the El Monte, both going east. The weather was fairly clear when the 
Clematis started, but a heavy fog came up ahead while it was still in 
the harbor of Galveston and was passing the docks on the city's water 
front, and the pilot and the captain of the vessel concluded to berth it 
until the fog lifted. The pilot on the Clematis, who had passed along 
the water front a short while before, knew that there was a vacant 
berth at Pier 21, and it was determined to put the vessel in there. 
When it was approaching that pier, to be berthed there, and was near 
enough to it for attempts to be made to gtt a line to shore, which was 
on the vessel's starboard side, the El Monte collided with it on its star- 
board quarter. 

In behalf of the El Monte it is claimed, first, that that vessel is not 
liable for any of the damage sustained by the Clematis and its cargo ; 
and, second, that, if the El Monte was so at fault as to ma'ke it 
liable, faults chargeable against the Clematis were such as called for 
a division of the loss occasioned by the collision. 

A large volume of évidence was adduced, some of it being déposi- 
tions of witnesses examined out of court, but a considérable part of it 
on both sides being the testimony of witnesses examined in the prés- 
ence of the trial judge. The court did not set out its findings of facts. 
The évidence adduced by the opposing parties was very conflicting. It 
would be exceedingly difficult, if not impossible, for an appellate court 
to r€;âch satisfactory conclusions from an examination of the record 
as to many material raatters, if there existed no basis for presuming in 
favor of the correctness of findings which the decree rendered, in the 
light of the évidence, indicates were niade by the trial court. But we 
are not to be unmindful of the fact that, so far as conflicting versions 
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of occurrences were given by witnesses examined in the présence of 
the trial judge, there may hâve been évidences disclosed to him, but not 
found in the written report of the testimony made a part of the record 
on appeal, of the verity of one version and of infirmitics in the opposing 
one, justifying the conclusion that a prépondérance of the évidence 
sustained such fîndings as would support the decree appealed from. 

[1] The record is not such as to justify us in concluding that the El 
Monte is not liable for any of the damage caused by the collision. The 
distance by way of the channel traversed from the starting place of 
the two vessels to where the collision occurred is about a mile and a 
half. Long before the El Monte was in dangerous proximity to the 
Clematis, it was obvious to those in charge of the former that there 
was a dense fog ahead, preventing objects within it being seen until 
they were too near to be avoided by a vessel moving at such speed that 
it could not be maneuvered with great promptness. The space covered 
by the fog was one within which other vessels were likely to be. There 
was much testimony tending to prove that while the El Monte was 
gaining on the Clematis repeated fog signais, and also danger signais 
occasioned by the présence of small vessels near the Clematis, were 
given by the latter, which must hâve apprised those in charge of the 
former, if they were duly watchful, of the présence of a vessel in the 
fog ahead. Though the testimony in behalf of the El Monte was to 
the efïect that such signais were not heard by any one on that vessel, 
the record does not enable us to say that the trial court was not justi- 
fied in finding that the signais were given by the Clematis, as testified 
to, and must hâve been heard by those in charge of the navigation of 
the El Monte. While the witnesses for the El Monte denied that the 
fog signais testified to were heard, its pilot, who was a witness in its 
behalf, admitted that, as that vessel backed out of the berth from 
which it started, he "heard a whistle down the channel, blew maybe 
two or three whistles," and that afterward he heard "a ship blow two 
long and one short," the signal for a tug, but that "he did not know 
where the vessel was that blew the whistle — whether it was at the 
wharf or at sea." 

Other testimony made it plain that the signal for a tug which the 
El Monte's pilot admitted he heard was given by the Clematis, and 
that it was heard and the direction of it, apparently without difficulty, 
located by the captain of the tug Kelly, which at once proceeded to- 
wards the Clematis, according to the testimony of the Kelly's captain, 
who was a witness for the El Monte, having the El Monte right behind 
it as it went down the channel, and getting within seeing and speaking 
distance of the Clematis just before the collision occurred. The Kelly 
had assisted the Clematis to get away from the dock from which it 
started, and, according to the testimony of its captain, then went east, 
stopping at Pier 39 for fuel oil, and, just as it was leaving that place, it 
heard, and immediately started in response to, the signal of the Clem- 
atis for a tug. The évidence was such as to support a finding that a 
proximate cause of the collision was the nonobservance by the El 
Monte of the requirements of the following explicit statutory régu- 
lation, prescribed to prevent collisions; 
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"Every vessel shall, In a fog, mlst, falling snow, or heavy rainstorms, go 
nt a moderate speed, havlng careful regajd to the existiiiR circuinstances 
aiid conditions. A steam vessèl hearing, apparently forward of lier beam, 
the fog signal of a vessel the position of which Is not ascertalned, shall, so 
far as the circuinstances of the case admit, stop her englues, and then navi- 
gate with caution untll the danger of collision is over." Article 16 of Régu- 
lations for Preventing Collisions in Harbors nnd in Inland Waters. 3 U. S. 
Oomp. Stat. 1913, § 7889 (Comp. St. 1916, § 7889). 

When the Clematis first could be seen through the fog by those di- 
recting the navigation of the El Monte, the latter was moving with 
such speed that it could not be kept from running into a vessel directly 
ahead, which was stationary or slowly moving in the same gênerai 
direction in which the El Monte was going. Just prior to and at the 
tirilè of the collision, the El Monte was moving past and not far from 
the docks along the water front of a busy port, where other vessels 
were likely to be met or overtaken ; a dense fog rendering objects 
ahead not visible until they were so near that a vessel moving as the 
El Monte was could nOt avoid coUiding with another vessel in its path, 
which was not moving towards it or across its course, and not long 
before having been apprised that another vessel was near enough for 
a signal from it to be heard, whether'the location of such other vessel 
was or was not disclosed; Considering where the El Monte was and 
the attending circumstances and conditions, we think the conclusion 
was warranted that it was not maintaining the moderate speed required 
by the first paragraph of the abo-ve-quoted régulation. The Nacoochee, 
137 U. S. 330, II Sup. Ct.:l22, 34. L. Ed. 687; The Umbria, 166 U. 
S. 417, 17 Sup. et. 610, 41 L. Ed. 1053; The Sagamore, 247 Fed. 743, 
—^ ce. A. — ; Quinette v. Bisso, 136 Fed. 825, 69 e. C. A. 503, 
5 L. R. A. (N. S;) 303. A phase of the évidence; was such as to sup- 
port a finding thàt the El Monte heard, apparently forward of her 
beam, the fog signal of a vessel the position of which was not ascer- 
talned; with the resuit of imposing upon it the duty of complying with 
the requirement of the second' paragraph of the quoted régulation. 
The trial court may hâve been fuUy justified in regarding that phase 
of the évidence as the one worthiest of belief , and in concluding that 
the El Monte, before the Clematis was visible through the fog, should 
hâve stopped her engines sooner than she did, and then navigated with 
caution tmtil the danger of collision was over, and that its failure to 
dosb was a proximate cause of the collision. Lie v. San Francisco & 
Portland S. S. Co.^ 243 U. S. 291, 37 Sup. Ct. 270, 61 h. Ed. 726. 
[2-5] Mention will be made.of the faults attributed to the eiematis : 
(1) In behalf of the El Monte it is urged that the collision was 
primarily due to the faultof the Clematis in stoppingand lying in a fog 
substaiitially motionless across the channel, directly in the path of the 
El Monte, and abOut at right angles to the course of the latter, with 
notice that it was approaching from the west. The évidence well sup- 
ported a finding against this contention. There was testimony to the 
effect that several minutes before the collision occurred the course of 
the Clematis in the channel was changed by sheering or canting it, so as 
to head it in the direction of the wharf at which it had been determined 
that it would seek a berth ; that, though the Clematis signaled for a 
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tug and desired the assistance of one in getting docked, ît did not 
stop and wait for such assistance, but, just before the collision, was 
moving very slowly towards Pier 21, and at the time of the collision 
was in such a position with référence to it that it was at an angle of 
about 45 degrees to the course of the El Monte, and was near enough to 
that pier for attempts to be made, with some chance of success, to get 
a line ashore. This testimony as to the position of the Clematis, just 
before and at the time of tlie collision, with référence to the wharf 
and the course of the El Monte, was convincingly corroborated, and the 
opposing testimony discredited, by the évidence aflforded by the ap- 
pearance after the collision of the part of the Clematis which was 
struck by the El Monte. By measurements and pictures the nature 
of the wound in the Clematis was graphically disclosed to the court. 
The angle of collision as thus disclosed persuasively indicated that the 
Clematis was not directly athwart the channel and obstructing the 
navigation of an overtaking vessel which wàs going at such speed as 
to be able to keep out of the way of a vessel ahead when it could be 
seen, there being ample unobstructed room in the fairway for any 
movements required to accomplish this resuit. 

(2) Another contention is that there was a failure on the part of 
those in charge of the Clematis to give fog signais as required by ar- 
ticle 15 of the Inland Rules. 3 U. S. Comp. St. 1913, § 7888 (Comp. 
St. 1916, § 7888). This contention is based on testimony which, as 
above stated, is in sharp conflict with other testimony to the efïect 
that fog signais were given by the Clematis as required by the rule, and 
that other signais also were given when thé El Monte was near enough 
to be apprised thereby of the présence ofthe Clematis ahead, and yet 
was far enough away to avoid a collision if the signais had been 
heeded and properly acted on. It is not made to appear by the record 
that a finding based on the last-mentioned phase of the évidence was 
clearly wrong. 

(3) It is contended that the failure of the Clematis to maintain a 
proper lookout was a fault proximately contributing to the collision. 
Circumstances of the collision which are uncontroverted make it plain 
that the occurrence was not attributable to any omission to maintain 
a proper lookout ahead. The record is such that it cannot properly 
be said that the court was clearly wrong if it concluded either that the 
Clematis maintained a proper lookout astern or that any dereliction 
there may hâve been in the performance of that duty was not a prox- 
imate cause of the collision. The évidence indicated that the person 
on the Clematis who was charged with the duty of keeping a lookout 
astern saw the El Monte as soon as it was visible, and as soon as, if 
not sooner than, any one on the El Monte saw the Clematis, and that 
this was too late for the collision to be avoidéd by anything either 
vessel then could do. If signais from the Clematis gave notice to the 
El Monte of the présence of à vessel ahead when the latter was hidden 
from view hy the fog, and thereafter the El Monté negligently failed 
to take suitable précautions to avoid a collision, and the Clematis was 
not négligent after the imminence of a collision was disclosed to it, 
the El Monte is te be considered as solely responsible, because it had 
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the last clear chance to prevent the collision, any antécédent négligence 
of the Clematis in the matter of a lookout astern being remote, and 
such as could hâve made no différence in the resuit. The Nacoochee, 
supra; The Bailey Gatzert, 179 Fed. 45, 102 C. C. A. 612; Philadel- 
phia & R. R. Co. V. Klutt, 148 Fed. 818, 78 C. C. A. 508; The Portia, 
64 Fed. 81.1, 12 C. C. A. 427. 

We conclude that the assignments of error based on the failure of 
the court to hold the Clematis liable for part of the loss are not sus- 
tainable. 

[B-8] The decree awarded to the owner of the Clematis, the Stag 
lyine, Limited, the amount pf damages which the court ascertained were 
caused by the collision, with interest thereon at 6 per centum per an- 
num from the date of the collision. Complaint is made of some of the 
items allowed. As a resuit of the collision the Clematis was detained 
at Galveston, undergoing repairs, from the date of the collision, Feb- 
ruary 10, 1916, to March 22, 1916. The court allowed for 40 days' 
détention — excluding the day of sailing — at the charter rate for de- 
murrage, £150 per day. This allowance at that rate is not fairly sub- 
ject to complaint, as the évidence adduced indicated that, under the 
conditions existing at the time of the collision and during the period of 
the détention, the owner could hâve realized more for the use of the 
vessel, if it had been available, than was awarded for the period of 
détention. It is well settled that the loss of profits, or of the use of a 
vessel, pending repairs, or other détention, arising from a collision, is 
a proper élément of damage. The Conqueror, 166 U. S. 110, 17 Sup. 
Ct. 510, 41 L. Ed. 937; Galveston Towing Co. v. Cuban S. S. Co., 195 
Fed. 711, 115 C. C. A. 438. As the party responsihle for the damages 
resulting from the collision beeame liable when it occurred, interest on 
the amount of such damages, if not then paid, was allowable from 
that date. Galveston Towing Co. v. Cuban S. S. Co., supra. It bas 
not been made to appear that the survey fées allowed by the court were 
improper or excessive. 

[9] The cargo of the Clematis was wheat belonging to the Commis- 
sion for Relief in Belgium. As results of the collision some of the 
wheat was lost, some of it was damaged by sait water, necessitating the 
unloading, drying, reconditioning, and reloading of it, and the remain- 
der of the wheat was not damaged. The owner by intervening péti- 
tion asserted its claim to damages caused to the cargo by the collision. 
Complaint is made of that part of vhe award to the cargo owner which 
fixed its compensation for the loss sustained on the damaged and re- 
conditioned wheat. On this item the court allowed the différence be- 
tween the market value of the wheat at Rotterdam, its destination, in 
Sound conditioUj and the value of the same wheat at Rotterdam in its 
damaged condition. It is insisted that what the owner lost on the dam- 
aged wheat was the différence between its value at Galveston before 
the collision and its value there after the collision, and that the party 
responsihle for the loss is not chargeable with the value added to the 
damaged wheat by carrying it from Galveston to Rotterdam. 

There might be merit in this contention if it did not satisfactorily 
appear that the appellant was benefîted, and not prejudiced, by having 
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the loss on the damaged wheat ascertained in the way foUowed by the 
court. The counsel for the intervener made a statement to the court 
to the efifect that the damaged wheat, after being reconditioned, was 
reloaded and shipped to Rotterdam, because it would hâve been a great 
sacrifice to hâve sold it on this side, as it would hâve liad to be sold 
as storm-damaged wheat, and would hâve brought only from 20 to 
40 cents a bushel. This statement was not objected to and was not 
controverted. The évidence showed that the damaged wheat, after 
being dried and reconditioned, was classed by the officiai grain in- 
specter at Galveston as "no grade wheat." It is to be inferred that the 
loss on the damaged wheat was lessened by incurring the expense ôf 
sending it to Rotterdam. The owner was performing a duty it owed 
when it adopted the course which would resuit in minimizing the loss, 
and was entitled to be reimbursed the expense incident to its doing se. 
The difiference between the value of the damaged wheat at Rotterdam 
and what it would hâve been worth there if it had not beeii damaged 
as a resuit of the collision was a sum less than the différence between 
the value of that wheat at Galveston before the collision and its value 
there after it was dried and treated. The loss to the party liable to 
indemnify the owner was reduced by carrying the damaged wheat to 
Rotterdam and valuing it there, instead of at Galveston. Ail of the 
loss on that wheat which was due to the collision, not merely a part 
of it, was chargeable against the party found to be solely responsible 
for the collision. 

The conclusion is that no one of the complaints against the decree 
appealed from is well founded. That decree is affirmed. 



EEYNOr.DS V. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. May 3, 191S.) 

No. 49S3. 

1. Indiass <®=15(1) — IjAnds — Restrictions on Aliénation. 

Under Act Fel). 8, 1887, § 5 (Comp. St. lillO, § 4201), relating to Indiaii 
allotments, which provided that "upon the approval of the allotments pro- 
vlded for In this act hy the Seeretary of tlie Interior he shall cau.so 
patents to issue therefor in the naine of the allottees," the trust period 
durlng which the title was to be held in trust by the government began 
to run from the date of sueh approval, and not from the date of the patent. 

2. Indian.s <g=>15(l) — Lands — Restrictions on Aliénation. 

Under statutory authority given the Président to extend the period dur- 
ing whieli Indlan allotments are held in trust by the government, a proc- 
lamation extending the period as to certain classes of allottees does not 
affect one whose period had already expireU. 

Trieber, District Judge, dlssenting. 

Appeal from the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Suit in equity by the United States against Suda Reynolds. Decree 
for complainant, and défendant appeals. Reversed and remanded, 
with instructions to dismiss bill. 

^=3For other caseii see same toplc & KEY-NUMBBR in ail Key-Numbere^ DIgests & Indexes 
252 F.— 5 
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Mark Goode, of Shawnee, Okl. (Hal Johnson, of Shawnee, Okl., on 
the brief), for appellant. 

Lai D. Threlkeld, Asst. U. S. Atty., of Oklahoma City, Okl. (John 
A. Fain, U. S. Atty., of Lawton, Okl., on the brief), for the United 
States. 

Before SANBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. This is an appeal from a decree in 
which it is adjudged that appellant, Suda Reynolds, défendant below. 
has no right, title, or interest in a certain tract of land in Pottawatomie 
county, Okl. The suit was brought by the United States against the 
appellant as the grantee of one of the heirs of Stella Washington, an 
absentée Shawnee allottee, under the act of Congress approved Êeb- 
ruary 8, 1887 (24 Stat. 388, c. 119 [Comp. St. 1916, §§ 4195-4210]), as 
amended by Act of Congress approved March 3, 1891 (26 Stat. 1019, 
c. 543). The allotment oï the land in question was made under sections 
3 and 5 of the act of February 8, 1887, which sections, so far as ap- 
plicable hère, read as foUows : 

"Sec. 3. That the allotments provided for In thls act shall be made by 
spécial agents appointed by the Président for such purpose, and the • » • 
agents iu charge of the respective réservations on which the allotments are 
directed to be made, * * * under such rules and régulations as the 
Secretary of the Interior may from time to lime prescribe, and shall be cer- 
tified by such * • * agents to the Commlssioner of Indian Affairs, in 
duplicate, one copy to be retained in the Indian Office and the other to b© 
transmitted to the Secretary of the Interior for his action, and to be deposited 
In the General I^and Office. * * * 

"Sec. 5. That upon the approval of the allotments provlded for in thls act 
by the Secretary of the Interior, he shall «anse patents to Issue therefor in 
the name of the allottees, which patents shall be of the légal effect, and dé- 
clare that the United States does and wSll hold the land thils allotted, for the 
period of twenty-five years^ in trust for the sole use and benefit of the Indian 
to whom such allotment shall hâve been made, or, iu case of his decease, or his 
heirs according to the laws of the state or terrltory where such land is lo- 
cated, and that at the expiration of said i>eriod the United States will con- 
vey the same by patent to said Indian, or his heira as aforesald, in fee, dis- 
charged of said trust and free of ail charge or incumbrance whatsoever: 
Provided, that the Président of the United States may in any case in his 
discrétion exteud the period. And if any conyeyance shall be made of the 
lands set apart and allotted as herein provided, or any contra et made touching 
the sam'e, before the expiration of the time above mentioned, such conveyanc© 
or contract shall be absolutely null and void." 

[1 ] Under the authority conferred by thèse sections, allotments were 
made by the proper officers, a schedule of the allotments, dated August 
7, 1891, was deposited in the General Land Office of the United States 
and on the 16th of September, 1891, thèse allotments were approved 
by the Secretary of the Interior. The allotment of the land in ques- 
tion to Stella Washington was included in the schedule and in the ap- 
proval. 

Section 5 above quoted, provides for a trust period of 25 years, 
which period could be extended by the Président of the United States 
at his discrétion. The preliminary or trust patent was issued to Stella 
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Washington, February 6, 1892. On the 24th of November, 1916, the 
Président made the f ollowing order : 

"It Is hereby ordered, under authority contalned In section 5 of the aet or 
February 8, 1887 (24 Stats. 388, 389), that the trust periods on the allotments 
of the Absentée Shawnee and Citizen Pottawatomle Indiaiis in Oklahoma, 
which trust expires during the calendar year 1917, be and is hereby extended 
for a period of ten years from the dates of expiration, wlth the exception of 
the following." 

Then foUow numbers of allotments and names of allottees. Stella 
Washington's name and number do not appear in the list. 

Appellant contends that the trust period began on the 16th of Sep- 
tember, 1891, the date of the approval of the allotments by the Secre- 
tary of the Interior, and that it had expired on the 24th of November, 
1916, the date of the President's order. The conveyance to appellant 
was executed February 17, 1917. The government contends that the 
trust period began, so far as the land involved in this case is concerned, 
on the 6th of February, 1892, the date of the preliminary or trust pat- 
ent, and that as to such land the trust period expired on the 6th day of 
February, 1917. 

Each allottee became entitled to his preHminary or trust patent upon 
the approval of the allotments by the Secretary of the Interior. The 
issuance of the patent was a mère ministerial act. The beginning of 
the trust period under the act of Congress did not dépend upon the 
time of the performance of the ministerial act by the officers of the 
General Land Office. 

Counsel for the government contend that the case of United States 
V. Rowell, 243 U. S. 464, 37 Sup. Ct. 425, 61 L. Ed. 848, is décisive of 
the question involved hère. In that case Mr. Justice Van Devanter, 
speaking for the court, said : 

"This Is an action in ejectnient brought by the TJnited States against 
.James P. Rowell and two otliers. The land in controversy is a quarter sec- 
tion — 160 acrfes — in an Indian school reserve In Comanehe county, Okl. Three 
statutes, ail enacted in the saae year, niust be noticed. The flrst of thèse Is 
a provision in Act April 4, 1910, c. 140, 38 Stat. 269, 280, authorizing and di- 
recting the Secretary of the Interior 'to enroU and allot' James F. RoWell as 
an adopted member of the Kiovva Trlbe of Indians. The second is the fol- 
lowing provision in Act June 17, 1910, e. 209, § 3, 36 Stat. 533 : 'That the 
Secretary of the Interior is hereby authorized and directed to Issue a patent 
in fee for' the tract in controversy 'to James F. Rowell a fuU member of the 
Kiowa, Comanehe and Apache Tribes of Indians of Oklahoma, who has here- 
tofore received no allotment pf land from any source ; this to be in lieu of ail 
clalms to any allotment of land or money settlement in lieu of an allotment.' 
And the third is the express rei)eal of the provision just quoted by Act D'ec. 
19, 1910, e. 3, 36 Stat. 887. The controversy turns chlefly upon the true con- 
struction and eflect of the provision of June 17 and the constltutional validity 
of the repealing provision of December 19. * • ■• 

"But it is insisted that the provision of June 17, 1910, was a grant in prœ- 
senti, and operated In itself to pass the fuU title to Rowell, aud therefore 
that he had a vested right in the land whlch the repealing act could not 
afCect. If the premlse be right, the conclusion is obviously so. But is the 
premlse right? Of course, a grant may be made by a law, as well as by a 
patent Issued pUrsuant to a law; but whether a particular law opérâtes in 
itself as a présent grant' is always a question of Intention. We turn, there- 
fore, to the provision relied upon to ascertain whether It discloses a purpose 
to make such a grant ; that is to say, a purpose to pass the title immediately 
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without awaitiog the Issue of a patent. We find In It no words of présent 
grant, but only a direction to the Secretary of the Interior 'to issue a patent 
in fee' to Rowell for the tract d^escribed. Only tlirough this express provision 
for a patent do we learn tliat a grant is intended, aud if it were eliminated 
nothing having any force would remain. This, we think, shows that a présent 
statutory grant was not intended, but only such a grant as would resuit from 
the issue of a patent as dlrected. The cases cited as mnking for a différent 
conclusion are plainly distlnguishable, in that they deal witli laws or treaties 
maliing grants, and elther containing no provision for a patent or providing 
for eue merely by way of further assurance. 

"It is also insisted that, by applying for a patent before the provision 
therefor was repealed, Rowell accepted that provision and thereby acquired a 
rlght to hâve it carried into effect, of whlch he could not be divested by the 
repealing aet conslstently with due process of law. But the provision did not 
call for an acceptance, and it is évident that none was eontemplated, other 
than sueli as would be implied from taking the patent when issued. Besides, 
statutes of this type are not to be regarded as proposais by the government 
to enter lato executory eontracts, but as laws whieh are amendable and 
repealable at the v^ill of Congress, save that rights created by carrylng them 
into effect cannot be dif ested or impaired. Gritts v. Fisher, 224 U. S. 640, 648 
[32 Sup. et. 580, 56 L. Ed. 928]; Choate v. Trapp, 224 U. S. 665, 671 [32 
Sup. et. 565, 56 L. Edj &41] ; Sizemore v. Brady, 235 U. S. 441, 449 [35 Sup. 
et. 135, 59 L. Ed. .308]. * ♦ • For thèse reasons we conclude that the re- 
pealing provision was valid, and that, while it did not afCect Kowell's status 
as an adopted membter of the trlbe, or his right to obtain in the usual way 
an allotment from the tribal lands not specially reserved, It did revoke the 
spécial provision made in his behalf in the act of June 17, 1910." 

The Suprême Court in that case held that an act of Congress direct- 
ing that a patent be issued to an individual could be repealed by Con- 
gress before the patent itself was delivered. and that no constitational 
right was violated by the repealing act. The instant case présents a 
différent question. The right of Stella Washington to a preliminary 
or trust patent became vested on the day of the approval of her allot- 
ment. Her équitable title was then complète, and did not dépend i.ipon 
the delivery of the patent. BalHnger v. Frost, 216 U. S. 240, 30 Sup. 
Ct. 338, 54 Iv. Ed. 464. 

The postponement of the performance of the ministerial act of caus- 
ing a patent to be prepared and signed could not postpone the vesting 
of the équitable interest in Stella Washington, nor could it postpone 
the beginning of the trust period. In the case of Monson v. Simonson, 
231 U. S. 341, 34 Sup. Ct. 71, 58 h. Ed. 260, there is presented an in- 
stance in which a spécifie allotment was by act of Congress relieved 
from the restrictions imposed during the trust period and the Secretary 
of the Interior was authorized to cause to be delivered to the allottee 
an unconditional patent. In that case the court said : 

"It also is plain that, in the absence of furthier and permissive législation, 
the Secretary of the Interior was without authority to shorten the trust 
period and at once invest the allottee with the title in fee. llecognizlng that 
this was so, and for reasons deemed suffieient, Congress, by the provision in 
the act of Mardi 3, 1905, clothed the Secretary with such authority with re- 
spect to this allotment. That provision says: 'The Secretary of the Interior 
is hereby authorized and empowered to issue a. patent' to the allottee. By 
'patent' is meant of course, the ultimate patent passing the fee, for the trust 
patent or allotment certifleate had issued 16 years before. The language of 
the provision is permissive, not mandatory, and evidently was designed to 
enable the Secretary to shorten the trust period, by issulng the final patent. If 
in his judgment it seemed wise, but not to require him to do so. Aad it is 
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slgnifleant that the provision contains no words directly or presently re- 
moving tlie existing restrictions upon aliénation, wliile otlier kindred provi- 
sions in the same act, relatlng to otlier allotments, eontaln the words "and 
ail restrictions as to sale, inciimbrance, or taxation of said lands are hereby 
removed.' It hardly can be said that the absence of those words in this In- 
stance and their présence in others is not indicative of a différence in 
meaning and purpose. We conclude that the restrictions upon aliénation 
contained in the uet of ISST were not instantly removed by the act of lOO.î, 
but remained in force as to this allotment untll the Secretaiy of the Interior, 
in the exercise of the authority coriferred by the latter act, terminated the 
trust perlod by issuiug the final patent passing the fee." 

The authorization to deliver a patent to the allottee was permissive 
and not mandatory as stated by the Suprême Court. The language of 
section 5 of the act of February 8, 1887, is mandatory. It says: 

"That upon the approval of the allotments provided for in Ihis act by the 
Secretary of tho Interior, he shall cause patents to issue therefor in the name 
of the allottees, etc." 

The Secretary is given no discrétion with regard to the issuance of 
the patents. 

It is urged that departmental construction is opposed to the views 
herein expressed. Such construction is always entitled to great con- 
sidération, but in this instance such construction is in our judgment 
opposed to the plain and unambiguous language of the statute. There 
are statutes in which Congress has provided that allotments shall be 
inaliénable for a certain period from the date of the patent. Act 
March 2, 1889, c. 422, 25 Stat. 1013, 1014, providing for allotments to 
the Peorias and Miamies, contains the following provision : 

"The Innd so allotted shall not be subject to aliénation for twenty-tive 
years from the date of the issuance of the patent therefor, and said lands so 
allotted and patented shall be exempt from Levy, sale, taxation, or forfeiture 
for a like period of years." 

Act March 2, 1895, c. 188, 28 Stat. 907, contains the following provi- 
sion: 

"Provided, that said allolments shall be inaliénable for a period of twenty- 
flve years from and after tlie date of said patents." 

Act July 1, 1902, c. 1362, 32 Stat. 641, 642, contains the following 
provisions : 

"12. Bach member of said trib<;s shall, at the tirae of tJie sélection of hls 
allotment, designate as a homestead out of Siiid allotment land equal in 
value to one hundred and sixty acres of the average allotable land of the 
Clioctavv and Chlckasaw Nations, as nearly as may be, which shall be in- 
aliénable during the lifetime of the allottee, not exceedlng twenty-one years 
from the date of certificate of allotment, and separate certiticate and patent 
shall issue for said homestead. 

"13. The allotment of each Choctavv and Chickasaw freedman shall be In- 
aliénable during the lifetime of the allottee, not exceeding twenty-one years 
from the date of certificate of allotment. * » * 

"16. AU lands allotted to the members of said tribes, except such land as 
is set aside to each for a homestead as herein provided, shall be aliénable after 
issuance of patent as follows: One-fourth iji acreage in one year, oue-fourth 
in acreage in three years, and the balance iu flve years: In each case from 
date of patent." 
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[2] It thus appears that, whenever Congress desires to make the 
trast period begin with the date of the patent or certificate of allotment, 
it expressly says so. In our judgment the trust period expired Septem- 
ber 16, 1916, before the issuance of the executive order of November 
24th of the same year. The Président had no power to revive the ex- 
pired period nor to create another period. Congress created a trust 
period, and authorized the Président to extend it in his discrétion. 
Congress, however, did not authorize the Président in his discrétion to 
create a new trust period. The power to extend a trust period already 
created is one thing. The power to create a new trust period is an en- 
tirely différent thing. 

It follows that the case must be reversed and remanded, with direc- 
tions to dismiss the bill of complaint. It is so ordered. 

TRIEBER, District Judge (dissenting). I concur in the conclusions 
of the majority of the court that the trust period of 25 years began on 
September 16, 1891, the date of the approval of the allotment by the 
Sfecretary of the Interior, and that it had expired before the 24th day 
of November, 1916, the date of the President's order extending the 
trust period for ten years from the date of expiration. But in view of 
the décisions of the Suprême Court in Brader v. James, 246 U. S. 
88, 38 Sup. et. 285, 62 L. Ed. 591, and Talley v. Burgess, 246 
U. S. 104, 38 Sup. et. 287, 62 L. Ed. 600, opinions filed March 4, 
1918, and the décisions of this court in David v. Youngken, 250 

Fed. 208, ■ — C. C. A. , filed April 3, 1918, and Harris v. Bell, 

250 Fed. 209, — C. C. A. —, opinion filed April 30, 1918, 1 am of the 
opinion that, as the Président was authorized by the proviso in section 
5 of the act of February 8, 1887 (34 Stat, 388), to extend the trust pe- 
riod in his discrétion, he had the same power to extend it af ter the ex- 
piration of the first trust period as Congress had. The order by the 
Président extending the trust period having been made before the con- 
veyanceof the allotment and without the approval of the Secretary of 
the Interior, the conveyance was absolutely void. 

For this reason I am of the opinion that the decree of the District 
Court was right, and should be aiîîrmed. 



In re CANISTER CO. 

BARNITT V. MAXWELL et al. 

(Circuit Court of Appeals, Third Circuit. July 20, 1918.) 

No. 2374. 

1. Bankruptct <S=>446 — Pétition to Révise — Scope. 

On pétition to revise an order dismissing a pétition to assess the stock- 
bolders of a bankrupt corporation, the appellate court Is confined to 
questions of law. 

2. Bankbuptcï <S=3250(1) — Corporations — ^Assessment of Stockholdees. 

An order of the référée In bankruptcy levylng an assessment of 100 per 
cent on ail stockholders cannot be supported, where the bankrupt cor- 

$s9Fi9r other cases aee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests à Indexe» 
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poration was the owner of mueh valuable property, and tbe référée made 
no finding as to tlie proportion to whlch each sliare was liable to assess- 
ment, for that responslbillty cannot be shifted to sucœsslve jurles. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey ; J. Warren Davis, Judge. 

In the matter of the Canister Company, bankrupt. An order of the 
référée, assessing stockholders of the bankrupt company, was reversed 
on pétition of Henry D. Maxwell and others (248 Fed. 587), and Mar- 
shall A. Barnitt, trustée, pétitions to revise. Affirmed. 

Geo. M. Shipman, of Belvidere, N. J., and E. L. Katzenbach, of 
Trenton, N. J., for petitioner. 

Henry D. Maxwell, of Easton, Pa., and Malcolm G. Buchanan, of 
Trenton, N. J., for respondents. 

Joseph A. Seidman, of New York City, for unsecured creditors. 

Before BUFFINGTON, McPHERSON, and WOOU.EY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The Canister Company, a New 
Jersey corporation, was adjudged bankrupt in July, 1916, and in the 
following March a créditer (joined afterward by the trustée) petition- 
ed the référée for an order assessing the stockholders, both common 
and preferred, for the payment of the bankrupt's debts. The pétition 
was based on the averment that, although the stock had been issued as 
fully paid, such payment had not been made in cash, and that "if any 
property was given for any shares of stock so issued the same was of 
little or no value." An assessmént was therefore asked, calling for so 
much of the par value as was still unpaid. 

Some of the preferred stockholders appeared and opposed the péti- 
tion, and the référée heard a good deal of testimony, finally levying an 
assessmént of 100 per cent, on both classes of stockholders and direct- 
ing the trustée to collect it. The preferred stockholders applied for a 
review, and the référée, in certifying the case to the District Court, 
stated his findings of fact and gave his reasons for the assessmént. It 
was conceded that the stock had been issued, not for cash, but for the 
property of the Canister Manufacturing Company (the predecessor in 
business of the bankrupt), which had become insolvent in 1909 and had 
been reorganized. We need not go into the détails of the plan that 
was then carried through without objection, or (as far as we can see) 
without being open to successful attack by any person then affected 
thereby. It is enough to say that the Phillipsburg Investment Com- 
pany, acting as agent for the creditors and stockholders of the Manu- 
facturing Company, acquired title to ail that company's property of 
every kind, and under section 49 of the New Jersey Corporation Act 
(2 Comp. St. 1910, p. 1630) used the property as the basis of the stock 
now in question, which was then issued under that section to the credi- 
tors and stockholders of the Manufacturing Company as "fully paid 
stock ând not liable to any further call." The section provides, fur- 
ther, that "in the absence of actual fraud in the transaction the judg- 
ment of the directors as to the value of the property purchased shall 
be conclusive"; and no charge of fraud is now made. After the re- 
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oirganization, thè bankrupt continuée! the business for six or seven 
yéars, atid it does not appear that any objection has heretofore been 
made to the settlement of the Manufacturing Company's affairs, or to 
the Use that was made of its property as the basis for the bankrupt's 
stock; 

It is évident, therefore, that the référée was called on to détermine 
whether the stock in question had in fact been fviUy paid, and, if not, 
for how much tb© shares were still subject to assessment. What the 
référée did appears by the foUovving paragraphs from his report: 

"I flnd from the proofs deflciency of assets needed to pay bankrupt's debts 
of considerably more thaii $200,000, and that therefore the amount of dé- 
failli in payment for outstanding stock, if it should flnally appear to be fuU 
par vaille of àny or ail of the shares of stock, will be needed to pay the debts 
of the bankrupt. 

"I flrid that thero }s substantial dpubt about the full payment of any of the 
stock, and that the weight of évidence, as the proofs now stand, is that some 
of the shares are only partiy paid and some are entirely unpaid. 

'"I find, also, that it is to be tal^en that it is in the interest of creditors 
generally, in the administration of tlie estate, to make the said order. Au- 
tliority for jurisdictlon to make the order in question is in the case of In re 
New Foundland Syndteate in its tvFO stages, which, in my judgment, bring it 
clogely to the présent controversy. The flrst is lu 28 Am. Bankr. Rep. 119, 
opinion by Judge Rellstab. The second Is in the Circuit Court of Appeals, 
Second Circuit, February 27, 1917 (Bnright v. Heckscher, 240 Fed. 863, 153 
O. C. A. 549i), on appeal from the Southern District of New York of the trial 
of a plenary suit pursuant to sald décision in our own district. * • * 

"If it eould be found from the proofs that the organlzation plan was an 
agreement, and that the varions negotlations and transactions were slmply 
carried out under that agreement, there is stlU the difficult question of the 
way in which the property turned over for the stock was valued. The 
appraisal was by Messrs. Darnell, Adams, and Woods, ail of them otticers of 
both the buyer and seller companies, as the Canister Manufacturing Com- 
pany and the Canister Company must ^3e regarded ; the Phlllipsburg Invest- 
ment Company being claimed to be only an Interniediary. However honestly 
thèse gentlemen may hâve acted, their interests were in the reorganlzation, 
and efforts on thelr part to make values fit is easily attributable to them by 
the impreferred erédltors, especially in view of the spéculative nature of mucli 
that they appraised, to wit, patents, good wlU. patterns, and spécial ma- 
chinery adaptable onlv to particular work. lïok-ombe v. Trenton White City 
Co., 80 N. J. Eq. 122, 82 Atl. 618. 

"I am therefore eoustralned by the présent proofs to find that there is 
very considérable doubt concerning the payment in full of ail the capital 
stock outstanding. It is true undoubtediy tliat property did go over from the 
Canister Manufacturing C!ompany to the Canister Company, and that it is 
payment on stock, but to what extent and on what shares it applies cannot be 
determined by the présent proofs. In my .judgment that can only be de- 
termined by the trustée bringing a plenary suit agalnst a stoc'kholder In 
which the Issues can be narrowed dowii to hls ijarticular dealings which re- 
sulted in his holding tlie stock. Perhaps a number of such sults may be 
necessary. 

"There remains only the question of économie administration. I am relleved 
from deciding thls question by the insistment of the unsecured creditors them- 
selves that the plenary suits be brought. I gave due notice to ail creditors 
of a meeting at which this very question would, aniong others, be considered. 
At that meeting, May 18, 1917, as will appear from the records thereof, there 
was a large attendanee and every secured créditer was called upon for his 
vote. The vote to assume the risk of loss from such suits was virtually 
unanimous. The only creditor who voted 'no' was oiie vvho also represented a 
number of partially secured creditors. The clairas represented in this vote 
eonstituted a very large majority of the unsecured clalms. 
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"It is therefore to he remembered again that the situation called upon me 
to détermine, not wlietlier tlie stock Is fuUy paid, but whetlier the unpre- 
ferred creditors who are most Insistent, should be allowed plenarj sults to 
fuUy investigate the manner of payment for the stock. I found tnat, they 
being willlng to stand the expense, the right to plenary sults cannot be rea- 
sonably denied them, and therefore made the order reviewed." 

His order assessed ail the stock "to an amount equal to the par value 
of the stock issued to and held by said stockholders." 

When this order came before the District Court, Judge Davis pointed 
eut its deficiencies (248 Fed. 587), and thereupon made an order send- 
ing the case back, 

"to the end that such further évidence as may be necessary and avallable be 
produced and taken by said trustée before said référée, to euable the said 
référée to ascertain, détermine, and lind the necessary faots to support au 
order of assessment agalnst the holders (or some of them) of the capital 
stock of the said banknipt, to wtt : That the assets of the bankrupt are in- 
sufflclent to pay its debts and the expenses of administration ; the approxl- 
mate amount of such deftciency ; that the shares of the capital stock of the 
said bankrupt, or some of them, were not paid for In fuU; which of such 
shares of stock hâve not been paid for in fuU, and the amount of such de- 
ficiency of payment in respect of each; the respective holders of such shares 
as hâve not been fuUy paid, and which of them had, or are chargeable with, 
knowledge of the fact of such deficlency of payment, in Iheir acquirement of 
said stock ; the pro rata share requlred to be paid by such holders in order to 
lUpiidate the Indebtedness of the bankrupt and pay the expense of administra- 
tion. 

"And it is further ordered, adjudged, and decreed that If the évidence here- 
tofore, or hereafter to be, produced before said référée, be Insumelent to enable 
hlm to make such flndings of fact as afor(»said, the référée shall dlsmiss the 
l>etitlon for the assessment of stockholders." 

[1, 2] This is the order that we were originally asked to revise, and 
it is so plainly interlocutory that during the argument we were on 
the point of dismissing the proceeding before us as prématuré. There- 
upon counsel acquiesced in the correctness of this positicMi, but urged 
that to send the case again to the référée would be useless, because 
they had no more évidence to offer on either side ; and, in order to 
dispose of the controversy, they stipulated that the interlocutory order 
complained of should "be deemed for ail purposes, both in this court 
and in the court below, a final decree of said District Court dismissing 
so far as respects the pref erred stockholders the pétition originally filed 
with the référée, * * * praying for an order of assessment against 
the stockholders of said Canister Company." What is before us now, 
therefore, is a proceeding to revise an order dismissing the pétition to 
assess, and, as this confines us to questions of law (Hall v. Reynolds 
[C. C. A. 8] 224 Fed. 103, 139 C. C. A. 659; Gaudette v. Graham 
[C. C. A. 9] 164 Fed. 312, 90 C. C. A. 243 ; Ross v. Stroh [C. C. A. 31 
165 Fed. 630, 91 C. C. A. 616; Collier [llth Ed.] 581, and cases 
cited), the précise point is whether the dismissal was right or wrong 
on the facts reported by the référée and accepted by thé District 
Court. This being the point, we see no error in the order to dismiss. 
The facts found by the référée were not sufficient to support an as- 
sessment of 100 per cent, upon the stock. Unquestionably. the stock 
had a large amount of valuable property behind it, and much of the 
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évidence related to this subject, although it did not enable the référée 
to reach a satisfactory conclusion. No doubt, for this reason, he did 
not find the ultimate fact, what proportion of each share was liable 
to assessment, or the subsidiary facts that might support such a find- 
ing; and we cannot agrée that in place of such findings he could 
substitute an assessment of the largest amount that could possibly be 
called, and thereby shift to successive juries the burden of deciding 
separately, and probably with varying results as the évidence might 
vary, the correct amount with which each stockholder should be charg- 
ed. If Babbitt v. Read, in the Circuit Court of New York (173 Fed. 
712, 23 Am. Bankr. Rep. 256), décides such an assessment to be prop- 
er, we must décline to follow that décision, referring in support of 
our refusai to In re Remington Co., 153 Fed. 345, 82 C. C. A. 421, a 
ruling to the contrary by the Circuit Court of Appeals of the same 
circuit. See, also. In re New Foundland Syndicate (C. C. A. 3) 201 
Fed. 917, 120 C. C. A. 255. 

As the facts found by the référée were insufficient to support the 
assessment, the order dismissing the pétition was correct, and is now 
affirmed. 



STJGAR V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. July 8, 1918.) 

No. .3176. 

1. Obiminal Law iS=>1178 — Waiveb of Error. 

Where error assigned, on grojind of objection to the Indlctment, that 
the grand jury was not selected, designated, nor impaneled according to 
law, was not argued orally or by brief, and the record disclosed no fact 
upon which the claim could be based, it would not be considered. 

2. Army and Navy ®=>20 — Sélective Deaft Law — CoNSTrrumoNALiTT. 

Sélective Draft Act May 18, 1&17, is In no way contrary to the letter 
or spirit of the Constitution, nor to any Intelligent conception of free gov- 
ernment. 

3. CONSTITtJTIONAL LAW ©=62— SBI.ECTIVB DBAFT LaW DELEGATION OF POW- 

EBS. 

Sélective Draft Act May 18, 1917, is not unconstltutlonal as conferring 
législative power upon the Président, notwithstanding the presldentlal 
proclamation of the same date, issued as dlrected by section 5 of the 
act, which required reglstratlon of citlzens specified tlierein; such 
proclamation having been designed to glve notice of, and explaln the act, 
but not to hâve the force of a law. 

4. Indictment and Information <S=>111(4)— Negativing Exceptions in Stat- 

UTE. 

Indlctment charging f allure to register as required by the Sélective 
Draft Law, which alleged that accused was a maie between âges of 21 
and 30, and was not an oflicer or enlisted man of the Eegular Army or 
Navy, nor of the National Guard or Naval Milltla, nor of the Offlcers' 
Réserve Corps, nor of the Réserve Corps in the service of the United 
States, and was not in any manner exempted nor exeused from reglsterlng, 
sufficiently negatlved the exceptions In the act. 

.^KpE'or other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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5. Army and Navt iS=>40 — Failure to Eeqistee undeb Dbait Law— Indiot- 

UENT — SUlTlCIENCy. 

Indictment charging failure to register as requlred by Sélective Draft 
Act May 18, 1917, iieed not négative accused's bad liealtb, thongli in- 
ability, through sickness, to register, niiglit disprove willful refusai to 
register. 

6. Army and Navy iS=40 — Failube to Register under Draft Law— Indict- 

ment — SUFFICIENCY. 

The Sélective Draft Act May 18, 1917, and the Presldent's proelamation 
lu regard thereto, do not require indictment for refusai to register to 
allège the âge of accused. 

7. Ckiminal Lavv' ©=5970(1) — Arbest of Judgment — Indictment — Plea of 

Guii.iY. 

Where indictment specifically alleged vs'illful refusai to register under 
Sélective Draft Act May 18, 1917, and accused pleaded guilty thereto, 
there could be no force in his motion in arrest of judgment. 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan; Arthur J. Tuttle, 
Judge. 

Maurice Sugar was indicted for willful refusai to register under 
Sélective Draft Act May 18, 1917, entered plea of guilty, was sen- 
tenced, and entered motion in arrest of the judgment. To review 
order denying such motion, he brings error. Afifirmed. 

Joseph B. Beckenstein, of Détroit, Mich. (Willis G. Clarke, of Dé- 
troit, Mich., and Seymour Stedman, of Chicago, 111., of counsel), for 
plaintiff in error. 

John E. Kinnane, U. S. Atty., of Détroit, Mich. (Andrew C. Baird, 
of Détroit, Mich., of counsel), for the United States. 

Before WARRINGTON and KNAPPEN, Circuit Judges. and 
WALTER EVANS, District Judge. 

EVANS, District Judge. Section 5 of the act commonly known as 
the Sélective Draft Act (chapter 15, 40 Stat. 80), approved May 18, 
1917, contains the following provisions: 

"Ali maie i)ersons between the âges of tvventy-one and thlrty, both inclu- 
sive, shall be subject to registration in accordance with régulations to be 
prescribed by the Président; and upon proclamation by the Président or other 
public notice glven by him or by his direction stating the time and place of 
such registration it shall be the duty of ail persons of the deslgnated âges, 
except ofBcers and enlisted men of the Regular Army, the Navy, and the 
National Guard and Naval Milltia while in the service of the United States, 
to présent themselves for and submlt to registration under the provisions pt 
this act; and every such person shall be deemed to hâve notice of the re- 
quirements of this net upon the publication of said proelamation or other no- 
tice as aforesaid given by the Président or by his direction ; and any person 
who shall willfully fall or refuse to présent himself for registration or to 
sùbmit thereto as hereln provlded, shall be guilty of a mlsdemeanor and 
shall, upon conviction in the district court of the United States liaving jiirls- 
diction thereof , be punished by iraprlsonment for not more than one year, 
and shall thereupon be duly registered." 

On the same day the Président made and published a proclamation 
wherein was recited in full, among others, section 5 of the act. After 
this récital the Président said : 

(gSjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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"And I ûo further proclalm and glve notice to ail pérsons subject to regls- 
tration In the several states and in the District of Columbia, in accordance 
wlth the above law, that the time and place of such registration shall be be- 
tween 7 a. m. and 9 p. njt on the fifth day of June, I&IT, at the registration 
place in the precinct wherein they hâve thelr permanent homes. Those wlio 
shall hâve attained their twenty-flrst blrthday and who shall uot hâve attained 
thelr thirty-flrst birthday on or before the day hère named are retjuired to 
register, exeepting only officers and enlisted meu of the Regular Army, the 
Navy, the Marine Corps, and the National Guard and Naval Militia while m 
the service of the United States, and offlcers in the Officers' Reserve Coipa 
and enlisted men in the Enlisted Reserve Corps while in active service." 

The indictment charges that the acciised was a maie person between 
the âges of 21 and 30 years; that he was a résident of Détroit at 
1109 Euclid avenue west, which was in the Sixteenth precinct of the 
Fourteenth ward of that city; and that he willfully failed and re- 
fused to présent himself for registration at the time and place indi- 
cated ; and, further, that he was not at that time — 

"An offlcer or enlisted man of the regular army, or the navy, or of the Ma- 
rine Corps of the United States, and not being then and there an offlcer or an 
enlisted man of the National Guard or Naval MUitia in the service of the 
United States, or of the Offlcers' Reserve Corps or enlisted in the Enlisted Ré- 
serve Corps in the service of the United States, and not belng then and there 
in any manner exenipted or excused from reglstering under the terms of the 
aforesaid act of Congress." 

He moved the court to quash the indictment, and, that motion be- 
ing overruled, he filed a demurrer, which was also overruled. He then 
entered a plea of not guilty, but afterwards, with leave of the court, 
withdrew that plea, and pleaded that he was guilty of the offense 
charged in the indictment, and thereupon was sentenced to one year in 
the Détroit House of Correction. 

Subsequently he entered a motion in arrest of the judgment, and, 
upon that being overruled, the writ of errer was sued out. 

The motion to quash the indictment, the demurrer thereto, and the 
motion in arrest of the judgment entered upon the plea of guilty, ail 
seem to rest upon the same propositions, which, stated generally, are : 

(1) That the Sélective Draft Act violâtes the Constitution of the 
United States. 

(2) That it is against the spirit of that instrument and against the 
spirit of f ree government. 

(3) That the indictment does not sufficiently charge an offense un- 
der the act. 

(4) That it is too vague, uncertain and ambiguous to give notice of 
the offense charged, and 

[1] (5) That the grand jury which returned it was not selected, 
designated, or impaneled, according to law. However, as the error 
assigned upon this ground of objection to the indictment was not ar- 
gued, either before the court or by brief, and as the' record discloses 
no fact upon which the claim is or could he based, it calls for no com- 
ment, and niùst be dismissed from further considération. 

[2] In May, 1917, the country, pursuant to the déclaration by Con- 
gress made in April, had become engaged in a great war for the 
achievement of the most justifiable ends. The Constitution of the 



SUQAH V, UNITED STATES 77 

United States plainly gives to Congress authority not only to déclare 
war, but to raise and equip the armies essential to obtaining the amplest 
and most bénéficiai results from the conflict. Congress determined 
by the enactment of the statute upon which the indictment is based that 
the way to raise the necessary army was by a sélective draft, and gave 
the Président power to put into full opération the measures designed to 
accomplish that end. The act prescribed the manner of doing this, 
and its provisions, speaking generally, are so manifestly within the 
constitutional power of Congress as not to admit of serious discussion. 
Nor is it possible to find in the Constitution a word or a line which 
could be fairly held to indicate any subtle "spirit," either of its own 
or of the "free govemment" built upon it, which, to he found, must 
be metaphysically searched out ; and we conclude that to raise an army 
by drafting the men necessary for that purpose is in no way contrary 
to either the letter or the spirit of the Constitution nor contrary to 
any intelligent conception of free govemment. 

But nothing more need be said upon the gênerai question of the 
constitutionality of the Sélective Draft Act, because, apart from the 
considérations stated, the Suprême Court definitely held it to be con- 
stitutional in Arver v. United States, 245 U. S. 366, 38 Sup. Ct, 159, 
62 L,. Ed. 349, and in other décisions pointed out by this court (March 
5, 1918, in Breitmayer v. United States, 249 Fed. 929, C. C. A. ). 

[3] Nevertheless it is yet insisted that the act violâtes the Consti- 
tution because, as counsel contends, it confers législative power upon 
the Président. It is elementary that Congress cannot delegate légis- 
lative power to the Président (United States v, Moody [D. C] 164 Fed. 
269), but we find no such délégation in the Sélective 'Draft Act. 

Cases like United States v. 200 Barrels of Whisky, 95 U. S. 576, 24 
Iv. Ed. 491, and United States v. 11,150 Pounds of Butter, 195 Fed. 
663, 115 C. C. A. 463, establish the proposition that Congress may 
authorize heads of departments or other executive officers to make rég- 
ulations within certain limitations, and that when so made within those 
limitations, such régulations hâve the force and effect of law and may 
be enfoTced as such. But a careful study of the proclamation of the 
Président now in question will show that, while the future making 
of régulations in the premises was foreshadowed, none were made nor 
intended to be made by or through that document. Its manifest pur- 
pose was to give the people of the United States wide, accurate, and 
officiai information of the enactment of the statutory provision now 
before us and which is set out in full therein. The act required a proc- 
lamation for the purpose of giving that character of notice to ail who 
might be subg'ect to the draft provisions and who were thus notified to 
présent themselves at the proper places of registration. It was not 
intended that the proclamation should itself be law, but that it should 
give notice of the provisions of a most important statute .which Con- 
gress had just enacted, and which required prompt cnforcement. It 
is sufficient, therefore, to say that its purpose was not to add to the 
law, nor to make régulations, but to give to the public the most prompt 
and the widest possible notice of certain provisions of a new law. 

Ordinarily the rule of law is that ail persons must take notice and. 



78 252 FEDERAL REPORTEE 

are pres«med to hâve immédiate notice of the enactmènt of a statute, 
and it is elementary that ail are bound by it whether or not they hâve 
had actual notice of it, but the obvious purpose of the provision in 
this statute requiring the issuing of a proclamation by the Président 
or some other officer to be designated by him was thereby to give notice 
of the provisions of the act, not, indeed, to each individual person in- 
terested, but to the public generally, and the act provides that the 
proclamation thus made shall carry with it a presumption of notice. 
The arrangement was much better calcula ted to give widespread and 
real information than was the opération of a mère presumption that 
ail citizens know the law and are bound to take notice of it. Obviously, 
therefore, it was in the interest of ail who were subject to the draft 
provisions of the act that this wide publicity should be given. 

[4] Assuming that when a law creating a crime contains exceptions 
which qualify the gênerai provision the indictment should négative ail 
those exceptions, we nevertheless find that there was no exception in 
the act itself which was not adequately negatived in the indictment. 

[5] There was no necessity for averring in the indictment that the 
accused was in good health, inasmuch as there was no exception of that 
character named in the statute, though at the trial under such an in- 
dictment évidence of bad health and conséquent inability to get to the 
place of registration might hâve been ofïered to show that the failure 
to attend and register was not "willful" within the meaning of the stat- 
ute, and probably a jury, if the other testimony in connection with that 
tending to show bad health warranted it, would find the défendant not 
guilty of a willful refusai to register. 

[6] We need not consume time in a discussion of the contention 
that it was necessary to state in the indictment the date of the birth 
of an accused person. The statute does not require it, and the sug- 
gestion on that point made in the President's proclamation was obvi- 
ously advisory to the extent that it pointed out that every person should 
rememher the date of his birth so as to be able to show the board 
whether or not he was within the âge limit fixed for registration. 

[7] After an examination of the authorities relied upon by the plain- 
tif? in error, and after the most careful considération possible of the 
character of objections made, we hâve concluded that no one of them 
was sufficient, and that there can be no force in the motion to arrest 
the judgment when the record shows that the indictment explicitly 
charged that there was a willful refusai to register, and when a plea 
of guilty plainly admitted the charge to be true. 

It results that the judgment must be affirmed. 
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STJGAR V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. July 10, 1918.) 

No. 3175. 

1. Indictment and Information <S=125(5%) — Joindeb or Two Offenses. 

Indlctment charging tliat défendants conspired to commit an offensa 
against and to defraud thé United States in violation of Pen. Code, | 37 
(Comp. St. 1916, § 10201), and to unlavvfully and willtuUy aid and counsel 
unknown persons to refuse to register under the Sélective Draft Act, did 
not charge tvco distinct défenses, no facts being alleged to show a con- 
spiracy to defraud the United States, so that the allégation as to fraud 
was surplusage. 

2. Cbiminal Law <©=3l032(5)— EilROB — Réservation of Exceptions. 

The objection that the language of the indictment Is indeflnlte, unœr- 
tain, and ambiguous Is not available on writ of error, where no such ob- 
jection was made in the court below, since It does not then appear that 
accused was prejudiced. 

3. Indictment and Information <S=>108 — Référence to Statutoby Section. 

Indictment charging that défendants conspired to interfère wlth 
reglstration under Sélective Draft Act May 18, 1017, § 5, by publication 
of newspaper counsellng persons not to register, sufflciently charged a 
public offense, notwithstahding section 6 of the Sélective Draft Act was 
also the basis of the offense charged, the act and not the sections belng 
imiwrtaut, in view of Rev. St U. S. | 1025 (Comp. St. 1916, | 1691), pre- 
venting indictments f rom being deemed insufficient unless the defect tends 
to the préjudice of défendant. 

4. Oeiminal Law <gs=>970(5) — Motion to Arbest Judgment — Pbincipals — In- 

tbbfebence witii Sélective D&aït. 

Oh motion to arreet Judgment notwithstanding plea of guilty, Cr. Code 
S 332 (Comp. St. 1916, § 10506), provlding that whoever alds, counsels, or 
procures the commission of an act Is a principal, has no effect favorable 
to one indlcted jointly wlth others for conspiracy in violation of Pen. 
Code, § 37 (Comp. St. 1916, § 10201), to obstruct reglstration under the 
Sélective Draft Act May 18, 1917. 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan; Arthur J. Tuttle, 
Judge. 

Maurice Sugar and others were indicted for conspiracy to un- 
lawfully and willfully aid and abet and procure persons to violate the 
Conscription Act. Sugar moved to quash the indictment, and the 
motion was denied (243 Fed. 423) ; whereupon he demurred to the 
indictment, and the demurrer was overruled, and he entered plea of 
guilty, was sentenced, and moved in arrest of judgment, and the mo- 
tion was denied, and he brings error. Judgment affirmed. 

Seymour Stedman, of Chicago, 111., and Willis G. Clarke, of Détroit, 
Mich., for plaintiff in error. 

John E. Kinnane, U. S. Atty., of Détroit, Mich., for the United 
States. 

^=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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Before WARRINGTON and KNAPPEN, Circuit Judges, and 
WALTER EVANS, District Judge. 

EVANS, District Judge. The indictment charges that on the 
26th day of May, 1917, and on divers other days subsequently there- 
to, up to and including the 31st day of May, 1917, at the city of 
Détroit, Mich., Nathan E. Welch, Maurice Sugar, Samuel N. Dia- 
mond, Eudwig Bolz, Robert Westfall, Daniel L. Powell, Jr., and 
other persons unknown to the grand jury, did conspire, confederate, 
and agrée together to commit an offense against the United States, 
and to defraud the United States, in violation of section ^7 of the 
Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 
1916, § 10201]) of the United States, in this, that they and each of 
them did then and there unlawfully conspire, confederate, and agrée 
together among themselves, and with other persons unknovi'n, to un- 
lawfully and w^illfully aid and abet, counsel, induce, and procure, cer- 
tain maie persons, vi'hose names are to the grand jurors unknown, and 
being maie persons between the âges of 21 years and 30 years, both 
inclusive, who are subject to registration under the terms and provi- 
sions of section 5 of an act of Congress approved May 18, 1917, c. 
15, 40 Stat. 80, entitled "An act to authorize the Président to increase 
temporarily the military establishment of the United States," and in 
accordance with the régulations prescribed by the Président under 
said act, arid at the time and place designated in the proclamation 
made, issued, and promulgated by the Président under said act, to \yill- 
fully fail and refuse to présent themselves for registration at the time 
and place and in the manner provided in said act and said régulations, 
proclamation, and public notice, and to unlawfully évade the require- 
ments of said act in not registering at the time and place and in the 
manner provided by the said act and régulation, proclamation, and 
public notice. It further charged that in pursuance of said conspiracy, 
and to efifect the object thereof, said Nathan L. Welch, said Maurice 
Sugar, said Samuel N. Diamond, said Eudwig Bolz, said Robert 
Westfall, and said Daniel L. Powell, Jr., and each of them, on the 
27th day of May, A. D. 1917, at the city of Détroit, Mich., did un- 
lawfully, willfully, and knowingly print, publish, issue, and circulate, 
and cause to be printed, published, issued, and circulated, certain liter- 
ature in opposition to the opération and enforcement of the af oresaid 
act of Congress and proclamation and régulation promulgated for the 
enforcement of said law, said literature consisting of a certain issue 
of a weekly newspaper printed and circulated in said city of Détroit, 
and know as the Michigan Socialist, and said issue of said newspaper 
being the issue dated as follows, to wit, "Détroit, Mich., Sunday, 
May 27, 1917," and being known as the "Anti-Conscription Edition" 
thereof, the heading of said issue of said newspaper so printed and 
published and circulated in said city of Détroit being in the words 
and figures following, to wit, together with the resolution adopted by 
the Socialist Party of Détroit, appearing on the first page of said 
newspaper : 
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Anti-Consckiption Edition 

THE MICHIGAN SOCIAUST 

rnblished by tlie Socialist Party of Détroit 

Vol. 1 Détroit, Mich., Suiiday, May 27, 1917. No. 46 

WlIAT SOCIALISTS WiLL DO ON ReGISTHATION DAT 

Résolution Adoptée by the Socialist Party of Détroit 

The î^overninent of the tJnited States, in the interest of the capitalist class, 
has now plunged this country into the mad orgy of death and destruction 
which is eonvulsing the nations of the old world, and has forced conscription 
upon the people of thls country. 

We, the Socialist party of Détroit, In joint meeting assembled, reaffirm our 
allegianee to the principle of international working class solldarlty, reiterate 
our unalterable opfjosition to thls war, and denounce the law just passed to 
conscrlpt the workers into milltary service. 

Thls law forces Into ''involuntary servitude" a portion of the population of 
the country, and we brand it as a violation of the splrlt of the thlrteenth 
amendaient to the constitution. 

In the name of the workers, who will bleed but not benefit, we pledge our- 
selves to oppose registration for conscription by refusing to enroU upon regls- 
tration day, and we call upon ail workers to refrain from slgnlfying their 
wilUngness to kill the workers of any other nation. 

Better the freedom of a prison cell than slavery in the interest of commer- 
ciallsm. 

And said issue of said newspaper, consisting of four pages of printed 
matter, then and there containing certain articles, editorials, and illus- 
trations opposing the enforcement of the aforesaid act of Congress 
providing for the temporary increase of the military establishmenr. 
of the United States, and known as the Sélective Service Act, and 
inciting those subject to the opération of said act to willfully fail and 
refuse to présent themselves for registration or to submit thereto as 
provided in said act, and in the régulations and the President's procla- 
mation pertaining thereto, and exhorting said young men subject to 
said registration and draft to oppose and refuse to register, and par- 
ticularly inciting and urging ail such young men to violate said law 
and to oppose the enforcement of the same, as shown in the leading 
article printed and published in the first column of the first page of 
said issue, said leading article being in the words and figures fol- 
lovi^ing, to wit: 

"WiLL You Cringe I.ike a Covk'AKD OR Stand up Like a Man? 

Will you follow sheepllke the plutocratlc Interests sponsoring this war to the 
European slaughter house to be butchered and niaimed so that plutocracy 
may coin profits out of the misery of the war strlcken nations? 

Hâve you any backbone at ail? 

Will you permit military authorities to draft you into involuntary servitude, 
In contempt of real American tradition? 

Will you stand by wlth your hands folded and permit the assassination of 
the constitutional rlghts of American cltizens? 

The hour is at hand when you must either act like a man or forever re- 
linquish your civil and moral right. 

War was declared by the Président and Congress in the same arbltrai-y 
manner that the Kaiser declared it. You were not consulted about it. 

A draft law has been passed over the protests of American workers. Reg- 
istration is but a few hours ahead. 

■ 252 F.— 6 
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WUl you reglster your wlUingness to rot in the trenches to accommodate 
our American plutocracy? 

What will you do? 

You must choose and décide qulckly. 

Tliousands of Detrolters hâve dedded to refuse to reglster and refuse to 
permit the mllitary authorltles to conscrlpt them to fight in a war about 
which they Were not consulted. WlU you stand wlth them and join thelr 
ranks? Will you stand up Uke a man for your rlghts NOW, or wlll you cringe 
like a coward when the suprême test of your manhood arrives? 

The question Is simple. 

Wlll you go forth and murder your fellowmen, agalnst whom you hâve no 
grudge, or wlll you refuse to participa te in the murder party? Are you ready 
to stand with men who will go down in hlstory as the real men of the day, by 
iightlng to maintain such démocratie rlghts and privilèges as hâve been galned 
through years of sacrifice, or will you sheeplshly foUow the American murder 
machine? 

Better a prison oeil than the blood of innocent workers on your hauds. 

BE A MAN !" 

The plaintiiï in error moved to quash the indictment, and when that 
motion was denied filed a demurrer, which was overruled. He at 
first entered a plea of not guilty, but afterwards withdrew it, and 
entered a plea of guilty, and thereupon a fine of $500 was imposed. 
He moved in arrest of this judgment, and, this being denied, sued 
out the writ of error, which brought the case hère. 

The motion to quash the indictment, the demurrer, and the motion 
to arrest the judgment entered upon the plea of guilty, ail seem to 
rest upon the same contentions, two of which may be adequately stated 
as follows: 

1. That the Sélective Draft Act is unconstitutional ; and 

2. That, though not named in the grounds either of the motion to 
quash or the motion in arrest of judgment, it is assigned for error 
that the grand jury which returned the indictment was not designated, 
selected, listed, or impaneled as required by the statutes of the United 
States and the rules of the trial court. 

Thèse two contentions are substantially similàr to some of those 
considered and disposed of by our opinion deUvered June 29, 1918, 

in another case, 252 Fed. 74, C. C. A. (No. 3176), of the 

same plaintifif in error against the United States. What was said in 
that opinion on thèse contentions need not be repeated, but it leads 
to the conclusion that neither of them is maintainable. 

[1] 3. A third contention is that the indictment charges two dis- 
tinct offenses under section Z1 of the Pénal Code, it being supposed 
that it was intended to charge that there was also a conspiracy to de- 
fraud the United States. Obviously, we think, no such charge is 
made, inasmuch as there is no spécification of any facts to constitute 
an offense of that character. It was not sufficiently charged, and the 
court below held that the words "to def raud the United States" f ound 
in the indictment were surplusage, and this, we think, was correct. 
It becomes clear, therefore, that only one offense is charged, and the 
contention to the contrary cannot be sustained. 

4. What is referred to in the indictment as section 37 of the Pénal 
Code is section 5440 of the Revised Statutes (section 10201, Comp. 
Stats. 1916), which has been before the courts for construction in 
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many cases, not only thosa reported but in every-day trials. Fre- 
quently an indictment is founded on a conspiracy to defraud the 
United States, and this, par se, is one of the separate and distinct of- 
fenses made punishable by the section. But probably more frequent- 
ly the allégea conspiracy is one to violate some law of the United 
States, and, in order that the accused may be informed of what he is 
to answer, the indictment must definitely allège facts which show the 
unlawful characteristics of his acts as fixed by some statutory enact- 
ment. Only a few cases need be cited to clearly show the rule of 
pleading governing the latter class of cases. In Ex parte Wolf (D. 
C.) 27 Fed. at page 611, it was said: 

"To constitute a good indictment under this section, It must charge that 
the conspiracy was to do some aet made a crime by the laws of the United 
States, and it must state with such reasonable certainty the acts intended 
to be effeeted or cnrried out by the agreeinent of the parties so that It can be 
seon the object of the conspiracy was a crime against the United States." 

In United States v. Lyman (D. C.) 190 Fed. 414, 416, the rule 
was thus stated: 

"To constitute the crime of conspiracy, the object of the unlawful agreement 
must be the commission of some offense against the United States in uia 
sensé only that it must be some act made an offense by the laws of the United 

States." 

See, also, United States v. Thomas (D. C.) 145 Fed. 78, and Radin 
V. United States, 189 Fed. 569, 111 C. C, A. 6. In Brown v. Ëlliott, 
225 U. S. 393, 32 Sup. Ct. 812, 56 L. Ed. 1136, and in France v. 
United States, 164 U. S. 677, 17 Sup. Ct. 219, 41 L. Ed. 595, the Su- 
prême Court dealt with cases where the indictment carefully followed 
the rule stated, though its décisions were upon other questions. 

The conspiracy statute is in thèse words (section 37, Pénal Code), 
namely : 

"If two or more persons conspire elther to commit any offense against the 
United States, or to defraud the United States lu any manuer or for any 
purpose, and one or more of such parties do any act to eft'ec-t the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not 
more than ten thousand dollars, or imprlsoned not more than two years, or 
both." 

Section 5 of the Conscription Act provides that — 

"any person who shall wlllfuUy fail or refuse to présent himself for registra- 
tlon, or to submit thereto as hereln provided, shall be guilty of a misde- 
meanor." 

Section 6, that — 
"any i)erson who * * • évadés or aids another to évade the require- 
ments of this act ♦ • • shall, if not subject to military law, be guilty of 
a mlsdemeanor." 

Thèse are the requirements of the laws of the United States which 
the persons named in the indictment are accused of having conspired 
to violate by aiding persons liable to the draft to évade the duties 
prescribed. 
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[2] It is urged that the language of the indictment is indefinîte, un- 
certain, and ambiguous; but, even if this be true, no objection was 
made on that ground in the court below. Consequently it is not avail- 
able hère, inasmuch as it has in no way been shown that it prejudiced 
the accused. 

[3] The substantial objection insisted upon, is that the indictment 
does not state facts sufficient to show the commission of a public 
offense. Examining its allégations, we find that it plainly charges 
that the persons accused entered into a conspiracy to aid persons un- 
known, but who are described sufficiently to show that they came 
within the provisions of the Sélective Draft Act, requiring them 
to duly présent themselves for registration on June 5, 1917, to évade 
that duty, and that a specified act, namely, the writing and pub- 
lishing of the paper set forth, was done by them to carry into effect 
the objects of the conspiracy. 

Possibly the language of the indictment is not as clear as it might 
be because it, unnecessarily, names section 5 of the Sélective Draft 
Act as the législation involved, when, in fact, the offense charged must, 
in connection with section 37 supra, hâve its basis not only in that 
section, but also in section 6 of the act. In thèse circumstances, and 
in view of section 1025, R. S., Bennett v. United States, 194 Fed. 
632, 114 C. C. A. 402, and Daniel v. United States, 196 Fed. 465, 
116 C. C. A. 233, we hold that the indictment is based on those provi- 
sions of the act the language of which covers the offense charged, 
whether that language is found in section 5 or elsewhere— the act, 
and not the mère numbered sections of it, being the substantial thing 
to be regarded, and particularly when the language of the indictment 
clearly points out what conduct is aimed at and sought to be punished. 

True, the indictment charges that the names of the persons thus 
aided were unknown to the grand jury, but the acts alleged to bave 
been done by the accused to carry the conspiracy into effect were of a 
character to aid generally any and ail persons within their reach and 
influence to évade those requirements ; and though the influence of 
those acts might be far reaching, and might aid many to évade the 
duty of registering for the draft, punishment might be altogether 
avoided because of the impossibility of locating and naming the exact 
persons aided. This gênerai considération, indeed, has always been 
the basis of the practice of permitting an indictment to show that 
persons were unknown. 1 Wharton's Criminal Law, § 949; Whar- 
ton's Criminal Pleading and Practice, § 113; United States v. La 
Coste, 26 Fed. Cas. No. 15,548. 

The character and contents of the publications printed and circu- 
lated by the accused, and fuUy set out in the indictment, were par- 
ticularly and dangerously adapted to that end, and Congress cannot 
well be supposed to bave left it open to persons disloyally disposed 
to adopt that manner of aiding others of similar inclinations who were 
subject to the draft, but désirons of evading it. We conclude, there- 
fore, that the indictment sufficiently charges a public offense, and that 
it is not so vague, indefinite, or uncertain as to préjudice the sub- 
stantial rights of the accused, although the individuals thus aided are 
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îiot named. What we shall presently say upon the motion to arrest 
the judgment, notwithstanding the plea of guilty, may also support this 
conclusion. 

[4] 5. Section 332 of the Criminal Code (Comp. St. 1916, § 10506) 
reads as follows: 

"Whoever directly commits any act, constltuting an offense defined in aiiy 
law of the United States, or alds, abets, counsels, commands, Induces or pro- 
cures its commission, is a principal." 

It is insisted that the opération of thèse provisions would make 
"principals" of the persons accused in the indictment. If we assume 
(as is unavoidable) that this is correct, the Sélective Draft Act in no 
way makes them anything else, and we hâve been altogether unable, 
therefore, to agrée to the conclusion urged by counsel that this section 
can or should hâve any effect upon the case favorable to plaintiff in 
error. 

The indictment plainly charges that the persons named therein con- 
spired and agreed together to aid persons to the grand jurors unknown 
to évade the requirements of the act, and that in order to effect the 
object of sud] conspiracy they published and widely circulated the 
paper set forth therein, and which is well adapted to the end in view. 
Plaintiff in error by his plea of guilty of the offense thus charged left 
no doubt of the truth of the facts alleged against him. In this situa- 
tion — the act being constitutional — it is diffîcult to perceive any grounds 
for arresting the judgment based upon that plea. The judgment is 
therefore affirmed. 

KNAPPEN, Circuit Judge. I entirely agrée that the action of the 
District Court was right and that it should be affirmed. I construe the 
indictment, however, as charging a conspiracy not merely to aid but 
also to counsel and induce others to violate the Sélective Draft Act 
by refusing to register; and I think section 332 of the Criminal Code 
thus has application. 



THB WILLIAM GUINAN HOWARD. 

(Circuit Court of Appeals, Second Circuit. May 1, 1918.) 

No. 252. 

1. Collision ©=370 — Liability— Barges. 

A eoal barge, which had been towed by tugs of a railroad Company to 
a point where she was moored with other barges, held not at fault for a 
collision with another vessel in the viclnity, resultlng when such barges 
by reason of a gale broke from the moorings; the fault in no way belng 
tliat of the barge or her rnaster. 

2. Collision ®=>70 — Liability— Persons at Fault. 

Where a railroad company's tug, which had a flotilla of eoal barges 
In tow, moored them in such a way that the whole flotilla relied on thé 
mooring lines of the flrst barges, held, that the railroad Company was 

<g=3For other cases see same topic & KBY-NUMBER In ail Key-Numbéred Dlgests & Indexes 
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liable for the damage of a collision resultlng when the barges, by reason 
of a gale not UHUsual at that tlme of the year, broke from their moor- 
ings. 

Hough, Circuit Judge, dissenting in part. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

lyibel by Burtis M. Wasson against the barge William Guinan How- 
ard, her tackle, etc., claimed by Thomas J. Howard, who impleaded 
the Philadelphia & Reading Railway Company. From a decree for 
claimant and the railway Company, libelant appeals. Reversed, and 
decree entered against the Railway Company. 

Appeal from a decree in adipiralty entered on the 19th day of October, 
1917. The proceeding was eommeneed by a libel in rem against the barge 
William Guinan Howard on behalf of the schooner Henry H. Chamberlain for 
a collision on the 26th of Deeember, 1915, on the anchorage grounds on the 
Staten Island side of the Arthur Kills, whlch separate Staten Island from the 
New Jersey shore. The Chamberlain, which was lying at anchor in the Kills 
on that day, was struck by the Howard, thén adrift, and injuries were done 
to the schooner's bow. 

The answer of the Howard alleged that she was picked up at Mariner's 
Harbor, Staten Island, by tugs of the Philadelphia & Eeading Railroad, and 
had been towed to the stakes in possession of the railroad at thje locus in quo ; 
that shé was placed at the rear end of a flotilla of light boats some 600 teet 
or more In length, and was left in an exposed and unprotected position, so 
that she swung with the tide; that on the morning of Deeember 26 a s.torm 
from the northwest broke the barges adrift; and that without her fault and 
négligence she colllded with the Chamberlain. The Howard filed a pétition 
against the Philadelphia & Reading Raih-oad Company as the party in fault, 
which answered that it had left the Howard in the usual place for mooring 
light boats, as had been done for many years ; that the place was proper for 
that purpose, except under extraordinary conditions; and that she broKe 
adrift because of an unprecedented gale on the day in question. 

On the trial it appeared that the Chamberlain had anchored with about 30 
fathoms of chain on the Staten Island side of the Arthur Kills on the 
anchorage ground on the 25th of Deeember in a place of ordinary safety. The 
Howard, a light coal boat, had been towed to Port Reading by the Philadel- 
phia & Reading Railroad on the nlght of the 24th. She was the last boat of 
some 40 or 50 light coal boats, which the railroad was taking to Port Reading 
to fill with coal. The tow arrived at about 11:.30 at nighit, and was laid be- 
hind a nuniber of other light boats, which were there walting. The entlre 
flotilla, when the extra 40 or 50 boats had ti/een added, contained some 60 or 70 
in ail. From the bulkhead on the New Jersey side of the Kill extend three 
coal piers, and to the southwfest of thèse extend a double row of stakes 
about 300 feet In length, from the bulkhead at the end of whlch and at right 
angles there extend another double row of stakes, 222 feet in length, parallel 
with the bulkhead and making an L. AU the slips were fuU, and the flotilla 
was tailed from the corner of tha L of stakes so formled, so that it lay along- 
side. As It extended some 700 feet from the corner, the greater part of Its 
length was beyond the outshore leg of the L, which, as has been sald, was 
only 222 feet In length. In conséquence^ the whole flotilla relied upon the 
mooring Unes of the first barges, and, as those alongslde the stakes were not 
made fast, It swung out into the stream with the tlde. 

In the early morning of the 25th the wind was moderate, but it began to 
rise about 6 o'clock, and blew through the 25th at a gênerai average ot be- 
tweenSO and 40 miles an hour, reachlng a maximum by midnight of the 25th 
of 62. The gale Increasèd in the early morning of the 26th and by between 5 
and 7 o'clock In the morning reached a maximum of 66 miles from the north- 
west, with an hoiirly wind movement of between 50 and 60 miles an hour. 
The northwest wind carried the flotiUa off shore, so that It hung substantially 
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at perpendicular to the stakes at whlch the first barges were moored. At 
alx>ut 6 o'clock In the mornlug the strain proved too great for some of the 
fasts, apparently those which held the second tier to the flrst, and the whole 
flotilla broke adrift The Howard, drlving across the KlUs, came in con- 
tact with the bow of the Chamberhiln and did the damage hère sued for. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for tlie Henry H. Chamberlain. 

Herbert Green, of New York City, for the William Guinan Howard. 

Pierre M. Brown and Macklin, Brown & Purdy, ail of New York 
City, for Philadeiphia & R. R. Co. 

Before HOUGH, Circuit Judge, and LEARNED H AND and MAY- 
ER, District Judges. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] We ail accept the excuse of the Howard that she was 
powerless under the circumstances. The only possible fault that can 
he charged against her is that her master, during the night of the 25th 
and 26th, should hâve gone ashore for help. It seems to us somewhat 
fantastic to suppose that a bargemaster under the circumstances could 
or should hâve made any effort to hâve the boat transferred. She was 
a helpless scow, without means of locomotion, subject to the control 
and under the direction of the railroad, which towed her to her posi- 
tion, and we can see no fault on her part. 

[2] The majority of the court, however, does not agrée that the 
railroad company was free from négligence. It seems to us inherently 
dangerous to lay so large a number of empty barges with high free- 
board alongside a string of piles situated as thèse were, and without 
any control except the mooring of the first tier. In the first place, we 
think that to allow such barges to swing out on every tide is a serious 
obstruction to navigation (Hughes v. Penn. [D. C] 93 Fed. 110, 103 
Fed. 925), even in fair weather : but as to that we do not think it nec- 
essary to make any finding. To allow them to swing in a gale reach- 
ing a maximum of 66 miles an hour seems to us, however, beyond any 
excuse. The almost inévitable resuit is disaster. The combined ré- 
sistance against the wind of a string of barges 60 or 70 in number is 
almost certain to resuit in parting the mooring of the whole or the 
fasts between some of them. What happened seems to us to hâve been 
almost inévitable. Moreover, the railroad concèdes that the saine thing 
had taken place five or six times in the past, and, while thèse acci- 
dents extended Over a long period of time, they were ample warning 
that the practice was unsafe, and necessarily unsafe, not only to the 
liarges, but to any shipping which lay on the anchorage grounds to 
leeward. 

The railroad's excuse is that the row of stakes did not extend far 
enough to the southwest, so that each tier might be made fast to the 
piles, and it is suggested that the railroad did not own land on which 
stakes could be driven. Nothing of the sort appears in the testimony ; 
but, if it did, it would be no excuse, assuming, as we must, that the 
practice was dangerous. Either the railroad must acquire sufficient 
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land for its purposes or it must not moor so many barges în a string^ 
at that place. How wide each tier need hâve been to accommodate 
ail the barges at that time we do not know, and it is unnecessary to 
inquire. The railroad owed a duty to other shipping in the Kills to 
prevent what happened hère. 

It is suggested that The Lyndhurst, 147 Fed. 110, 77 C. C. A. 336, 
exonérâtes the railroad. In that case the accident happened through 
the failure of the barge to make fast a tow line to the tug. We do 
not see the application Of the case. There is no évidence that the f asts 
between the first and second tier were improper. It was not to be 
expected, in our judgment, that they should hold against such a strain 
as was imposed upon them. Nor do w^e find that the Edvvin Terry, 
162 Fed. 309, 89 C. C. A. 17, touches this case. The Media (D. C.) 
132 Fed. 148, Id., 135 F«d. 1021, 68 C. C. A. 127, is not in our judg- 
ment in point either. In that case the barge was injured because of 
the extraordinarily low tide caused by a high gale. The case was de- 
cided upon the theory that the extraordinarily low tide was not to hâve 
been anticipated. Judge Adams particularly distinguished the case 
from one in which the boat was left subject to swing in any change 
of wind. The injury there was donc by a submerged pile upon which 
the barge was impaled, and which, as we understand, was not known 
at the time. This chain of circumstances seems to us much more 
remote than that in the case at bar. 

The railroad asserts that this way of mooring the flotilla has been 
customary in the place in question for 25 years past; but it does 
not appear that it was the custom of any but this respondent, and in 
any event it had been amply demonstrated in the past that it was a dan- 
gerous custom, and as such it cannot be excused. The gale was of no 
extraordinary violence for the season. It was of a kind to be expected 
once or more during any winter in thèse waters, and in accepting a risk 
no more uncommon the railroad made itself responsible for the ensu- 
ing damage. 

Judge FIOUGH thinks that the Philadelphia & Reading Railway 
Company was not in the usual relation of tug to its tow at the time of 
the storm. It is true that the allégations upon which that conclusion 
might be based were denied in the railroad's answer to the pétition, 
and that the only proof upon the trial was that of MacGregor, who 
said that the boats were going down to Port Reading to load coal; 
that being the place where the railroad did load coal on barges. It is 
at least equally possible that the agreements included, not only towage 
to Port Reading, but coaling there, in which case it would be re- 
sponsible for a tug's ordinary care, due to a tow while moored. That 
the railroad did sélect the berth and leave the barge there is conceded. 
We do not think that the record justifies our spéculation as to whether 
its duty was then at an end, because neither in the opinion below, 
nor in any of the briefs, is it suggested that the gênerai relation of 
tug to tow had ceased. The cause having been disposed of through- 
out upon the assumption that the sole question was of the railroad's 
négligence, we hardly think it our duty, or indeed our right, to raise 
such a point of our own accord. 
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The decree is reversed, and a decree will be entered against the 
Philadelphia & Reading Railway Company, with costs in both courts, 
and in favor of the Howard, but without costs in either court. 

HOUGH, Circuit Judge (dissenting). The corporation which the 
court holds responsible for the conséquences of a violent storm was 
not by charter or otherwise in charge of the Howard, at or near the 
time she went adrift. It did tow the barge, and that contract was ful- 
filled when the Howard was deUvered where she wanted to go, at a 
customary mooring place, safe at the time of delivery. It also offered 
the wharf or mooring, where, the barge safely lay until an unusual 
storm tore her and other boats loose. The place and method of fas- 
tening were well known, safe in most weathers, and nothing caused 
appréhension of danger when the Howard was made fast. 

The barge went where she did by the volition and for the purposes 
of her owner, and when the railroad company had safely towed her 
to destination, and furnished her with a usual mooring place, their 
mutual relations were ended. I am not advised by the majority opin- 
ion of what breach of contract the railroad was guilty ; but by impli- 
cation it seems held to a sort of gênerai guardianship of anything lying 
at the stakes. Such a duty or office bas never heretofore been held 
to exist, and is not in my judgment founded either on positive law, 
or good maritime analogy. 

Therefore I dissent. 
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LIEBMAN et al. v. SAME. 

(Circuit Court of Appeals, Second Circuit. May 10, 1918.) 

Nos. 208, 209. 
Sales <^=!82(3) — Action for Price — Conditions Précèdent — Shipment of 

GOODS. 

llnder bought and sold notes for sugar payable June 15, 1917, and en- 
titUng the seller to 10 days' notice of shipment, the shipment did not 
become a condition précèdent to the buyer's absolute obligation to pay 
on .Tune 15th unless he had given the contract notice that he r'equlred 
shipment on June 15th, and where he falled to do so the seller had a 
right of action, unless his conduct excused the buyer's default. 
Sales <|s=>332 — Notice of Shipment — Sale on Buyer's Account. 

Under bought and sold notes for sugar deli^ érable and payable June 
15, 1917, entitling the seller to 10 days' notice of shipment, the seller's no- 
tice to the buyer that it he was not given the contract shipping notice he 
would soll on the buyer's aecounfc did not entitle him to sell on failure of 
such notice, as the buyer might pay before shipment, and as he was not 
required to give any shipping notice, though he could not get delivery 
without it. 

CoNTBACTS <&=5.'^16(5) — Répudiation by Buyer — Remédies of Seller. 

If the promlsee insists upon performance, he walves the right to sue 
upon the promisor's répudiation of the contract, especially vihere the 
promlsor does not himself retract in season. 



<S=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the South- 
ern District of New York. 

Actions by Jacob Landes, doing business as J. Landes, and by Louis 
Liebmïui and Nathan Liebman, copartners doing business as Liebman 
Bros., against Paul Klopstock, doing business as the Paul Klopstock 
Company. Judgment in each case for défendant upon a directed ver- 
dict, and plaintiffs bring error. AiRrmed. 

Writs of error from judgment of the District Court for the Southern Dis- 
trict of New York (Manton, J., presiding) upon a directed verdict for the de- 
fendant, after trial with a jury. The jurlsdictlon of the court depended up- 
on diverse cltizenship. The case vras thls: 

On Aprll 18, 1917, the two plaintiffs each received and delivered bought 
and sold notes for the sale to the défendant of 200 and 300 tons of suga:r al- 
ready identified in the port of Nevf York. A copy of one of thèse notes for 
200 tons Is as follows: 

"New York, Aprll 18, 1917. 

"Bought from J. Landes, 

"Address, 192 Division Ot., City. 

"Sold to Paul Klopstock & Co., 

"Address, 17 Battery Place, City. 

"Terms: Net cash — payable on présentation of shipping receipts. Ship- 
ment to be made by May 15. Payment in full to be made by May 15, wheth- 
er or not shipment Is made. 10 days' notice of shipment. 

"Basis 723 Freight 

"(f. o. b. New York) 

"Eouting: 200 (two hundred) tons fine granulated, $7.23 net cash. 

"Accepted: Paul Klopstock & Co. 

"M. G. Wanzor & Co." 

Subsequently the time of payment and delivery under thèse contracts was 
extended for 30 days; that is, until June 15, 1917. 

On May 23, 1917, the buyer wrote the foUowing letter to each of the plain- 
tiffs: 

"Gentlemen: Beferring to your favor of the 20th demanding payment for 
300 tons of granulated sugar you claim to hâve sold thls flrm: liie writer, 
who has just returned from Europe, had thls matter brought to his attention 
for the flrst time yesterday. It seems from investigations made by the writer 
that this was a private spéculation on the part of 5Ir. Irving Kanegieser, our 
export manager, which was absolutely unauthorized by the writer. It is a 
well-known fact to ail our trade that Mr. Kanegleser's authorlty to make any 
purehases whatsoever during the writer's absence is only effective on definlte 
and spécifie Instructions and authorlty from the writer in the case of each 
transaction, and In this case no sucli instructions or authorlty were ever 
given him. Because of thls we are compelled, much to our regret, to refuse 
to assume any responsibillty whatsoever in connection witli this matter, and 
to advise you that Mr. Kanegleser's connection wlth thls firm wlll cease in 
the near future." 

The question of Kanegleser's authorlty to bind the défendant was not rals- 
ed upon the argument. 

Thereafter plaintiffs Liebman Bros, on May 31, and the plaintiff Landes 
on June 1, wrote identical letters, of which the following is a copy: 

"Gentlen^en: Pursuant to the contract between you and ourselves, dated 
Aprll 18, 1917, and thereafter extended to June 15, 1917, as per your instruc- 
tions, we hereby request that you glve us shipping instructions for the sugar 
therein deseribed on or before June 5, 1917, as provided for in the contract. 
In the èvent that we do not receive thèse Instructions in accordance with the 
terms of the contract, we will sell the sugar for your account and look to 
you for any damage sustained by us." 

Recelving no notice in accordance wlth the demands in them, the plaintiffs 
on June 11, 1917, four days before the time, sold the sugar on the defendant's 
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account, and seek now to charge Mm with the différence between the sale 
priée and the contract price. 

Bigelow & Wise, of New York City (Ernest A. Bigelow, of New 
York City, of coun'sel), for plaintiffs in error. 

Arthur Mayer, of New York City, for défendant in errOr. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1,2] This case, strictly speaking, does not involve the doctrine of 
anticipatory breach, because the action was brought after June 15th, 
upon which day the defendant's obhgation to pay for the sugar became 
absolute. The shipment of the sugar could not become a condition 
précèdent to that obhgation, unless the défendant had given notice 
on or before June 5th that he required shipment on Junè 15th, which 
he never gave. Thereforé, unless the plaintiffs by their conduct had 
at that time excused tbe defendant's default,. their right of action is 
clear. In the considération of the case, however, the doctrine of an- 
ticipatory breach does become indirectly involved. 

The defendant's excuse is the plaintiffs' letters of May 31st and 
June Ist, announcing that, if the défendant did not advise them on or 
before June 5th where they should ship the sugar, they would sell it 
on his account. This they clearly had no right to do, because the dé- 
fendant might, if he chose, pay before shipment, a possibility contem- 
plated in the contract. He was under no duty to give 10 days' notice 
at any time, though he could not get delivery without it. Such a notice, 
foUowed by the sale of the sugar, excused the defendant's perform- 
ance, unless it was itself in turn excused by the defendant's letter of 
May 23d, which was a total répudiation of the contract. It is upon 
this last question that the case tums. 

Upon receipt of the defendant's letter the plaintiffs need hâve done 
Iiothing; they could hâve waited till June 15th and sued the défendant 
under any of the remédies open to a seller, or they might themselves 
hâve declared the contract at an end, save for their right to sue at 
once under the doctrine of anticipatory breach. It is perfectly clear 
that they did not mean to déclare the contract at an end. Three times 
in their letters they speak of the defendant's duty under the contract 
to give the notice, and they leave no ground for doubt that they in- 
tended to hold the défendant to his performance according to the con- 
tract as they understood it. 

We need not consider whether, having taken that attitude to- 
wards the contract, the plaintiffs were excused from further perform- 
ance if the defendant's obligation had been conditional. The English 
rule is that the promisee, if he means to ignore the répudiation, must 
still perform, quite as though the promisor had not repudiated. The 
language of Lord Cockburn in Frost v. Knight, L. R. 7 Ex. 111, 112, 
has been accepted generally, and in Dalrymple v. Scott, 19 Ontario 
Appeals, 477, it was the basis of the décision. True, it is difficult to 
see how thèse cases can be reconciled with the well-settled rule in this 
country that, when the promisor répudiâtes, the promisee not only 
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need not perform, but, if he chooses to perform, does so on his own 
account. Clark v. Marsiglia, 1 Denio (N. Y.) 317, 43 Am. Dec. 670; 
Dillon V. Anderson, 43 N. Y. 231; Danforth v. Walker, 40 Vt. 257; 
Moline Scale Co. v. Beed, 52 lowa, 307, 3 N. W. 96, 35 Am. Rep. 272 ; 
Heaver v. Lanahan, 74 Md. 493, 22 AU. 263; Gibbons v. Bente, 51 
Minn. 499, 53 N. W. 756, 22 L. R. A. 80; Davis v. Bronson, 2 N. D. 
300, 50 N. W. 836, 16 L. R. A. 655, 33 Am. St. Rep. 783. In the 
case at bar we bave not that question, because the plaintiffs had no 
conditions précèdent to perform; they were required to do nothing 
until tbe day of payment arrived. We may therefore assume that the 
American rule obtains. 

They chose, on the other hand, to take positive action, and in that 
they erred, for only two courses were open to them, and they attempted 
an intermediate. They might hâve decîared the contract at an end and 
sued at once. We pass the question whether any other déclaration is 
necessary beyond the bringing of an action ; we do not hold that there 
must be a prior acceptance of the rescission, so called. They did not 
accept the répudiation in any way ; on the contrary, they refused to 
recognize it, quite as clearly as though they had said : "We décline to 
recognize your right to repudiate." Havinç so ignored it, as was their 
right, they added a condition, not authonzed by the contract, upon 
which their own continued performance was to dépend. This they 
had no right to do. Rubber, etc., Co. v. Manhattan, etc., Co., 221 N. 
Y. 120, 116 N. E. 789. It is true that they supposed they were acting 
under the contract, and the case is a hard one, but no barder than 
any other in which a party acts upon an interprétation of a contract, 
with which the courts do not agrée. That is a hazard ail must run. 

[3] It is suggested that, as the plaintiflfs had the right to déclare an 
immédiate breach, they might accord the défendant the right to re- 
tract, and that their letters should be taken as équivalent to a déclara- 
tion that, if the défendant persisted in his répudiation until June 5th, 
they would accept the répudiation. They might bave donc this ; but 
they did not. The question is whether we may regard their insistence 
upon the contract, which they misunderstood, as in effect a déclaration 
that it was at an end. While we hâve avoided deciding whether such 
a déclaration is necessary in order to sue upon a répudiation, either 
before or after the stipulated time of performance, we do hold that, 
if the promisee insists upon performance, he waives the right so to 
sue upon the répudiation, certainly if he does not himself retract in 
season. 

Judgments affirmed, with costs. 
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In re GRAHAM & SONS et al. 

GRAHAM & SONS v. YORE (two cases). 

(Circuit Court of Appeals, Seventh Circuit. July 19, 1018.) 

Nos. 2630, 2631. 

1. Banksuptcy iê=440— Obdejk Refusing Confibmation of Composition — 

Mode of Review — ^"Composition." 

Where order dismls.slng pétition for confirmation of composition with 
creditors was predieated wholly on proposition of law tliat proposed of- 
fer was not a composition witliin the Banlsruptcy Act, and in no manner 
involved question of riglit of bankrupts to be discliarged, order involved 
matter of law arislng in bankruptcy proceedings, and is reviewable in 
Circuit Court of Appeals on pétition to review and revise, and not on 
appeal. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Composition.] 

2. Bankruptcy @=»382— Spécifications of Objections to Confirmation of 

Composition— OVEREULING on Demurrer. 

When District Court in bankruptcy entered its order refusing to con- 
firm composition with creditors, predieated upon report of référée as 
spécial master, it amounted to overrullng of demurrer to spécifications of 
objections to confirmation of composition ofCer. 

3. Bankruptcy <ê=382 — Objections to Composition Offer— Heabing on 

Merits. 

Under Bankruptcy Act, § 12c, and the Suprême Court's General Or- 
der in Bankruptcy XXXII (S9 Fed. xili, 32 C. C. A. xxxi), objecting cred- 
itors, as well as proponents of composition offer, on the objections to 
confirmation of the olïer and their spécifications were entitled to hear- 
ing, and to a judgment of the judge of the District Court upon the 
merits. 

4. Bankruptcy <g=3379 — Offeïb of Composition— Equivalence to Assign- 

ment. 

Though gênerai assignment, made before bankruptcy, in Itself is act 
of bankruptcy by Bankruptcy Act § 3a, under sections 12a, 12d, com- 
position offer to creditors, made after bankruptcy, though substantially 
the équivalent, in results to creditors, of gênerai asslgnment for their 
beneflt, had it been carried ont before bankruptcy, is not therefore in 
law no oÉCer of composition at ail, but must be confirmed or rejected 
by court on merits. 

5. Bankruptcy ^=3379 — Offer of Composition— Advantages and Disad- 

vantaqes. 

Advantages and disadvantages to creditors of bankrupt from proposed 
composition need not be set forth in composition offer itself, in order that 
judge, pursuant to his duty, may investigate merits of offer and of ob- 
jections, and détermine its advantage or disadvantage to creditors. 

6. Bankruptcy <S=3382 — Composition— Confirmation. 

Facts and circurastances which bear on advisability of conflrming 
bankrupt's offer of composition are no part of offer itself, but are prop- 
erly présentable at hearing of offer and objections thereto, for which 
Bankruptcy Law makes provision; it being for judge then to détermine 
whether composition is for best interests of creditors. 

Appeal from, and Pétition to Review and Revise Order of , the Dis- 
trict Court of the United States for the Eastern Division of the North- 
ern District of lUinois. 

®=jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



94 252 FEDERAL KEPOETBE 

In the matter of Graham & Sons and others, bankrupts. On pétition 
by the bankrupts to revievv and revise an order, on objection of Mary 
Yore and others, refusing to confirm a composition witii creditors, and 
on appeal by the bankrupts from such order. Appeal dismissed, and, 
on the pétition to review and revise, order reversed, wlûi direction to 
proceed in accordance with the opinion. 

It appears tliat on June 29, 1917, involuntary pétition in banltruptcy was 
flled against (Jrahani & Sons, partnership, and Franl^ J. Graham and Ralpli 
R. Graliam, the alleged copartners; that on application of bankrupts adju- 
dication was ordered delayed, and that October 23, 1917, petitioning creditors, 
by leave of court, amended their pétition maklng Mlnnle P. Graham a party 
as an alleged copartner wlth the others; that she filed answer to the aniend- 
ed pétition, and an order was entered referring the matter to the référée, 
and calUng a meeting for the allowance of claims and examlnatlon of the 
bankrupts; that January 28, 1918, there was flled a pétition for confirmation 
of an offer of bankruptey, together wlth what purported to be the wrltten 
consents of a majority in number and amount of the scheduled creditors, 
and deposlt made wlth the elerk of the court of promlssory notes and trust 
agreement and conveyance of property as provided in the composition offer, 
and the sum of $160,000 in cash for the payment of claims lawfuUy entitled 
to priority, and the costs. The composition offer Is as foUows; 

"We propose to give to eaeh créditer who shall make proper proof of claim 
a promlssory note for Uie full amount of sald claim, slgned by Graham & 
Sons, Frank J. Graham, Ralph R. Graham, and Mlnnle P. Graham, payable 
on or before th^ee ycars after the court shall conflrm the proposed composi- 
tion; sald notes not to bear interest until maturity, and to bear interest 
after maturity at the rate of five (5) per cent, per annum. In order to se- 
cure the payment of thèse notes, we propose to convey to the Chicago Title 
& Trust Company, as trustée, for the benefit of the creditors holding sald 
notes, ail of the property, whether real or personal, and of every klnd and 
nature, belonging to Graham & Sons, Frank J. Graham, Raljih R. Graham, 
and Mlnnle P. Graham, or in whlch they bave any Interest, subject only to 
court costs, proper expenses of administration, and the debts entitled by law 
to priority. The trust deed wlll contain the followlng pxovlsions: 

"First. AU of our property, includlng real estate, notes, bonds, mortgages, 
stocks, cash, and everythlng else of value, shall be held by the trustée, wlth 
full power m sald trustée to collect, manage, and couvert the sanie Into cash, 
and as qulckly as practical to pay the proceeds, from tlme to tlme, to our 
creditors upon the sald notes so glveu to them. 

"Second. A commlttee of flve, to be selected by the Honorable George A. 
Carpenter, Judge of the United States District Court (or in the event of hls 
inability to act, then by some other judge of the United States District Court), 
shall advlse with the truste© in the management and disposition of the prop- 
erty and the réduction of the assets Into cash, and shall hâve authorlty at 
ail tlmes to advlse With the trustée regarding the sale of property, the pay- 
ment of dividends, and other matter of importance that may arise, includlng 
questions of costs, expense and fées. 

"Thlrd. If the amonnts coUected by the trustée permit of the payment of 
the notes before their maturity, they shall then be pald. 

"Fourth. Any property remaiuing in the hands of the trustée after the 
payment in full of ail notes, costs, expenses, and fées shall be reconveyed 
to us." 

"February 14th was fixed for showing cause why the offer of composition 
should not be eonflrmed, and on that day certain creditors appeared in op- 
position to the pétition to conflrm, and objections were thereupoii flled by 
about 20 creditors. February 28th bankrupts moved to strike from the files 
ail the objections, on the ground that they were not presented In sufflcient 
tlme. This motion was overruled, and the court ordered that the pétition 
for confirmation of the composition and ail objections thereto be referred to 
Référée Wean for hearing, and that they be speedlly heard and report made. 
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March 4th and 6th thlg hearing proceeded tX) the extent of the openlng state- 
ments of counsel for the objectors, whereupon adjoumment was had until 
March 8th, wheu leave was glven bankrupts to file exceptions to the objec- 
tions to confirmation, and motion to strlke them out, Whereupon on March 
8th the court ordered that the exceptions and motion to strlke "be referred 
to FVank L. Wean, Esq., to hear said exceptions and said motion, and to re- 
port to the court his conclusions as to the sufficlency of said spécifications of 
objection and upon said exceptions and said motion to strlke out and dis- 
miss." 

The subsequently flled report of said Wean states that "thereafter, upon 
the llth, 12th, and 13th of March the undersigned heard the oral arguments 
of counsel in respect to the matters as dlrected by order of March 8th." 
The report then discusses at considérable length the exceptions, and con- 
cludes that "for the reasons above stated, and those stated in the spedlica- 
tlon of the objectors, appearing from the composition papers and the péti- 
tion to conflrm, my conclusion is that the spécification as a whole is suffi- 
cient ; that the scheme proposed is not a composition within the reasonable 
construction of the Bankruptcy Act of 1898 as amended, and that the pé- 
tition to confirm should be denied." 

On the hearing of the report and exceptions to it the court entered this 
order: "This cause comlng on now to be heard upon the report of the spé- 
cial master, FVank L. Wean, heretofore filed herein under order of March 
8, 1018, and on the exceptions of the bankrupts and certain ereditors to said 
report, and the court havlng heard the arguments of counsel and being fully 
advlsed in the premlses: Now, therefore, it is ordered that the exceptions 
to said report of the spécial inaster be and the same are hereby overruled, 
and said report of said spécial master confirmed. And it is further ordered 
that the court's approval of said offer of composition be and the same is 
hereby withheld and the pétition of the bankrupts for confirmation of said 
offer is denied, and said pétition to confirm dismissed." 

John D. Black, of Chicago, III., for petitioners. 
Herman Frank and Lloyd C. Whitman, both of Chicago, 111., for 
respondents. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] 1. It is contended for the ereditors objecting to the composition 
ofifer that this court cannot take jurisdiction of the controversy either 
on pétition to review and revise or on appeal, and much discussion is 
presented on behalf of both sides respecting the right of review and 
mode of appellate procédure. We are abutidantly satisfied that such 
is the nature of the order denying and dismissing the pétition to con- 
firm the composition ofïer that any party aggrieved thereat may prop- 
erly seek relief in a court of review. 

In évident doubt as to which of the two methods of appellate pro- 
cédure provided for in bankruptcy matters is applicable, both hâve 
been invoked, and appeal from the order and pétition to review and 
revise are both pending. Section 25a of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. 1916, § 9609]) provides 
for appeals in cases: (1) From a judgment adjudging or refusing to 
adjudge défendant a bankrupt; (2) from a judgment granting or de- 
nying a discharge; and (3) from a judgment allowing or rejecting a 
debt or claim of $500 or over. Section 24a (section 9608) confers ap- 
pellate jurisdiction in controversies arising in bankruptcy proceedings 
as to which there would be appellate jurisdiction in other cases; and 
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section 24b (section 9608) gives Circuit Courts of Appeals jurisdiction 
"either interlocutory or final, to superintend and revise in matter of law 
the proceedings of the seveifal inf erior courts of bankruptcy." 

In Re Friend, 134 Fed. 778, 67 C. C. A. 500, this court considered a 
pétition to review and revise an order of the District Court confirming 
a composition. The décision turned upon whether pétition to review 
and revise was proper iii such case. It v^^as held to be improper there 
because under the law confirmation of the composition discharged the 
bankrupt from his debts (section 14c [section 9598]), and that appeal 
was the proper procédure where the order attacked discharged the 
bankrupt. The question of procédure was again before Us in Re Mc- 
Voy Hardware Co.,:200 Fed. 949, 119 C. C. A. 337, which was an ap- 
peal from an order of the District Court declining to confirm a pro- 
posed composition on the ground that it was unfair to the creditors. 
It was held that where, as in that case, the proposed composition was 
rejected upon grounds which did not or could not détermine the ques- 
tion of the right of the bankrupt to a discharge, the question of the 
bankrupt's discharge was not involved in the order, and that such an 
order was not within the purview of the statute granting the right of 
appeal, and the appeal was accordingly dismissed. 

We see no reason to départ from the principles declared and applied 
in thèse cases. In the case at bar the order dismissing the pétition for 
confirmation was predicated wholly upon the proposition of law that 
the proposed ofïer was not a composition within the meaning of the 
Bankruptcy Act, and it in no manner involved the question of the right 
of the bankrupts to be discharged. Under thèse circumstances we con- 
clude that what is hère involved is a matter of law arising in the bank- 
ruptcy proceedings, and is reviewable in this court upon pétition to 
review and revise, and not on appeal. 

2. From the report itself it appears that the issue heard by Référée 
or Spécial Master Wean was the one made by the court's order of 
March 8th, which had to do only with the sufficiency of the spécifica- 
tions of objection to the composition, and bankrupts' motion tO' strike 
out and dismiss them. That nothing else was then involved or heard 
is f urther apparent from this language of the report : 

"The real question to be determined by the court is the Sïifficiency or In- 
suffleiency of the spécification of objections as to matters of law and form, 
whether on Its face It sets forth grounds of law or of faet In légal form 
sufficient to defeat the confirmation ot the proposed composition and to ap- 
prise the parties and the court of what the proponents of the composition 
hâve to meet." 

Bankrupts' exceptions and motion which were the subject-matter of 
the order of March 8th were équivalent to a demurrer by bankrupts 
to the spécifications of objection which had been filed to the composi- 
tion oflEer and pétition to confirm it ; and the hearing under the référ- 
ence of March 8th was a considération of that demurrer, and the opin- 
ion and report of the référée or spécial master a recommendation to 
the court as to the manner of its disposition. The order of the court 
following the report is predicated directly upon it, and does not pur- 
port to be any broader in its scope than the recommendations of thi 
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report itself. But the report (as well as the court's order predicated 
on it) goes beyond finding, as it does, "that the spécification as a whole 
is sufficient." It makes further finding and recommendation that the 
ofifer of composition be not approved, and that the pétition to confirm 
be dismissed — a conclusion which, îf warranted, might ordinarily be 
reached, not upon a finding of the légal sufficiency of the spécifications 
of objection to the proposed ofifer, but upon a hearing of the merits of 
the spécifications of objection. 

[2] The first spécification of the objection to the confirmation of the 
composition ofifer is that the composition is not for the best interests 
of the creditors. This is ampHfied by voluminous allégations of facts 
and conclusions; some of the facts appearing of record in the cause, 
and others not. When the court entered its order predicated upon the 
report, it amounted to an overruling of the demurrer to this spécifica- 
tion, as well as to the other spécifications, and so far as concerns the 
exceptions and motion to strike out the spécifications, which were the 
subject-matter of the order of référence of March 8th and of the 
hearing which resulted in the order, the situation was as though the ex- 
ceptions and motion to strike had never been filed ; and ordinarily the 
original objections and the spécifications thereof would hâve stood for 
hearing, just as they did under the order of February 28th. 

[3] Upon those objections and their spécifications the objecting 
creditors, as well as the proponents of the composition ofifer, were en- 
titled to a hearing, and to the judgment of the judge upon the merits. 
Section 12c of the Bankruptcy Act (section 9596) requires the date and 
place to be fixed for the hearing of applications for compositions and 
objections thereto, and section XXXII of the Suprême Court's General 
Orders in Bankruptcy (89 Fed. xiii, 32 C. C. xxxi) makes provision 
for the appearance of creditors opposing application, and for filing 
spécifications of objection. Such provisions imply, of course, the ac- 
cording of reasonable opportunity to ail concerned for having objec- 
tions heard and passed upon. 

The theory upon which the référée or spécial master, after holding 
the spécifications of objection to be upon the whole sufficient, proceed- 
ed without further hearing to find and recommend that the pétition to 
confirm the composition be denied and dismissed, as well as that upon 
which the court adopted such recommendation and entered an order 
accordingly, is not set forth in the report, except as inferentially it 
may be gathered from the discussion therein that the demurrer, by 
way of the exceptions and motion to dismiss the pétition for confirma- 
tion, was carried back to the ofifer of composition itself, and sustained 
thereto upon the ground that the proposed composition ofïer was not 
a composition in contemplation of the Bankruptcy Act, and that upon 
its face the court had not the right, power, or discrétion as a matter of 
law to confirm the composition proposed. 

Such a course may be unobjectionable, where it conclusively appears 
as a matter of law that the original pleading (in this case the offer of 
composition and pétition to confirm) would in no event and under no 
circumstances, and in no possible state of the proof which might ap- 
pear upon the hearing of the composition or objections thereto, war- 
252 F.— 7 
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rant the court in confirming the offer. This must hâve been, and evi- 
dently was, the view of the spécial master and of the court respecting 
this composition offer, and looking to the report it seems that the mov- 
ing considération for such conclusion is the assumption that the com- 
position offer is upon its face nothing more or less than a gênerai as- 
signment of the property of the bankrupts for the benefit of their cred- 
itors, and is theref ore undér the Bankruptcy Act no offer of composi- 
tion which the court has any lawful right to entertain. This becomes, 
therefore, a determining factor in this controversy, for it is plain that 
the court did not by its action herein undertake to décide whether or 
not in fact the proposed composition was for the best interests of the 
creditors, as provided in section 12d of the Bankruptcy Act (section 
9596). 

[4] That the making of a gênerai assignment for the benefit of cred- 
itors is of itself an act of bankruptcy, the Bankruptcy Act unequivo- 
cally déclares. Section 3a (section 9587). But does it follow of abso- 
lute necessity that, bankruptcy having intervened, a proposed compo- 
sition which, without bankruptcy, would hâve been the équivalent of 
a gênerai assignment for the benefit of creditors, vitiates per se such a 
composition offer? The statute, which is the sole source of authority 
for composition offers in bankruptcy, provides that "a bankrupt may 
offer, either before or after adjudication, terms of composition to his 
creditors," etc. Section 12a (section 9596). It does not undertake td 
prescribe the kind or charaCter of offer which may be made, nor fix 
bonds or limitations of any sort. Any offer of composition is within 
the statute, and when made to the creditors should be disposed of as 
the statute f urther spécifies. Section 12d provides : 

"The judge shall conflrm a composition if satisfled that (1) it is for the 
best interests of the creditors; (2) the bantrupt has not been gullty of any 
of the acts or falled to perform any of the duties whleh would be a bar to 
his discharge; and (3) the ofCer and its acceptance are in good falth and 
bave not been made or procured except as herein provided, or by any means, 
promises, or acts herein forbldden." 

The tests for confirmation thus fixed to be applied by the judge do 
not présuppose or exclude any particular kind or form of offer, but 
relate to any offer of composition; and whatever its form or kind, if 
the judge is satisfied that it meets the prescribed statutory tests, he 
confirms it, otherwise he rejects it. 

From the fact that a gênerai assignment made before bankruptcy is 
in itself an act of bankruptcy, it by no means foUows that a composition 
offer made after bankruptcy, though the substantial équivalent in its 
results to the creditors of a gênerai assignment for the benefit of credi- 
tors, had it been carried out before bankruptcy, is therefore in law no 
offer of composition at ail. An assignment for the benefit of creditors 
is the act of the debtor alone, without sanction of any court, and iS 
such an admission of insolvency or of inability to pay that the statute 
has declared it to be an act of bankruptcy. But, bankruptcy having in- 
tervened, the offer of composition, whatever it may be, must under the 
law first hâve the assent of a majority in number and amount of cred- 
itors and the confirmation of the judge, who shall be satisfied that it is 
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for the best înterests of the creditors. We see no necessary relation 
betvveen the defeasibility through bankruptcy of a gênerai assignment 
for benefit of creditors made before bankruptcy, and the validity of a 
composition offer after bankruptcy, whatever its terms may be. 

[5] That an offer of composition may on its face be suggestive of 
disadvantage to the creditors as compared with the bankruptcy pro- 
ceedings does not per se stamp it with invalidity, nor make it proper: 
for the court to reject it without opportunity for its considération. 
That a proposed composition would effect merely the transfer of the 
administration of the bankrupt estate from the bankruptcy court to the 
bankrupt himself or to a trustée outside of its jurisdiction, without 
affording any added advantage to the creditors, might furnish a valid 
and satisfactory reason for concluding that the composition offer is 
not for the creditors' best interests and for rejecting it. It is within 
the range of possibility that this or any other offer of composition may 
hâve advantages and disadvantages to the creditors not apparent upon 
the face of the offer itself . While it might not be wholly proper to 
suggest such hère as occur to us,-, yet whatever they may be, and how- 
ever improbable that they hâve existence in fact, it is not necessary 
that they be set forth in the composition offer itself, in order that the 
judgé may, as is his duty, investigate the merits of the offer and of 
the objections thereto, and détermine its advantage or disadvantage 
to the creditors. The offer itself need be only what it purports to be, 
and that which the statute provides for — a statement of the proposed 
terms of composition. 

[6] The facts and circumstances which bear upon the advisability 
of confirming the offer are no part of the offer itself, but are properly 
présentable at the hearing of the offer and of thé objections thereto, 
for which the law makes provision; and it is for the judge then to 
détermine under ail the facts and circumstances then appearing, in- 
cluding the nature of the offer itself, whether he is satisfied that the 
composition "is for the best interests of the creditors." But when in 
the décision of the preliminary motion to dismiss for légal insuffîeiency 
the objections to the confirmation of the offer, the court, though hold- 
ing the objections sùfficient in law, without further hearing dismissed 
the pétition to confirm the composition offer oti the ground that there 
was nô lawful composition offer before the court, it deprived the par- 
ties of the hearing to which they were entitled, and of the judgment 
of the judge as to whether or not he was satisfied that the proposed 
composition was for the best interests of the creditors, and respecting 
the other statutory propositions on which he is required to pass before 
confirming or rejecting the offer. 

With the conclusion reached by the court that the spécifications of 
objection are as a whole sùfficient in law we concur, but we disapprove 
the order in so far as it rejects without hearing the composition offer, 
and dismisses the pétition to confirm it. 

The appeal is dismissed, and on the pétition to review and revise the 
order of the District Court is reversed, with direction to proceed, in 
accordance with thèse views, speedily to hear and détermine the péti- 
tion to confirm the composition offer and the objections tliereto. 
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OUTTING V. VAN FLEET, District Judge, et al. 

(Circuit Court of Appeals, Ninth Circuit. June 10, 1918.) 

No. 3140. 

1. CoNTEMPT i©=66(l) — Mode of Review— Appeal ob Erbor. 

A proceedlng for contempt, arising In conueclion with a suit in equity, 
for dlsobedience of an order made to enforce tl>e riglits of a private par- 
ty, Is civil, and Is reviewable only by appeal. 

2. Courts <S=>344 — Contempt— Pboceedings fob Punishment— Order to 

Show Cause. 

TJnder equity rule 68 (198 Fed. xxxviil, 115 C. C. A. xxxviii) whicli 
provides that, where compensation is allowed to a master by the court, 
he shall be entitled to an attachment agalnst the party ordered to pay 
the same, if upon notice he does not pay It within the tlme flxed by the 
court, It is discretionary with the court to flrst issue an order to show 
cause. 

3. CONSTITUTIONAL LAW <©=8.3(,'5) "IMPRISONMENT for DEBT"~lMPRISONMEN'r 

FOR Failxjbe to Pay Money. 

A comniitment for contempt for fallure to pay a master's fee award- 
ed by the court, made on application of the master, Is not an "Imprison- 
ment for debt," but for refusai to obey the order of the court. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Imprisonment for Debt] 

4. Contempt <©=60(1) — ^Pboceedings for Punisiiment—Defenseis— Inability 

to Pay Money. 

In a proceedlng for civil contempt for fallure to comply with an order 
to pay money, the burden of proof rests on défendant to show hls Ina- 
bllity to pay, and such Inabllity must clearly appear. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of CaUfornia; Wm. C. Van Fleet, 
Judge. 

Henry C. Cutting was adjudged guilty of contempt by William C. 
Van Fleet, District Judge, and brings error adversely to such judge 
and H. M. Wright, standing master in chancery. Ai^rmed. 

In a suit in equity upon a stockholder's bill agalnst the Monetary Trust 
Company, a corporation, and Henry C. Cutting, the président thereof, the 
court below ordered an accounting by Cutting, and referred the matter to 
the master in chancery for that purpose. The master, after taklng and re- 
portlng the accounting, petitioned the court to flx his compensation. On Jan- 
uary 16, 1918, the court fixed the c"ompensation at $500, and ordered that It 
be pald by Cutting wltliin 10 days from that date. A copy of the order was 
Immedlately mailed to Cuttlng's solicitor of record, and on January 27, 1918, 
the master by letter Informed Cutting of the puniort of the order, and ad- 
vlsed hlm that, If the order were not obeyed, tiie court would be asked to 
enforce the same by process for contempt. On February 11, 1918, the mar- 
shal served upon Cutting a duly eertified copy of the order, and on February 
25, 1918, the order not having been obeyed, the court ordered an attachment 
to Issue, returnable March 4, 1918. The wrlt was executed, and thereupon 
bail was given. On March 11, 1018, Cutting presented an affldavlt errone- 
ously stating that the order of January 16th had been served upon hlm on 
February 19, 1918 (instead of February llth), and stating that on "said last- 
nametl date and ever slnce he bas been unable to comply with the court's or- 
der, for the reason that he now and during ail of sald tlme has not had suf- 
ficlent means, and Is and has been during ail of sald tlme financlally unable 

(grsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to pay the said sum of $300." The court belovv found that Cutting had will- 
fully and without any valld excuse neglected and refused to obey tlie order 
of January 16th, adjudged him giillty of contempt of court, and ordered that, 
unless withln (ive days from that date he should pay the master $500, with 
Interest and costs, he should stand committed to the marshal's custody untll 
said several suins of money were paid, or until the further order of the court. 

Douglas A. Nye, of San Francisco, Cal., for plaintifif in error. 
H. M. Wright, of San Francisco, Cal., for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The order of March 11, 1918, is sought to be reviewed hère by writ 
of error. Under the provisions of Act Sept. 6, 1916, c. 448, 39 Stat. 
726, the cause will be deemed to be in this court by appeal, since the 
contempt charged is a civil contempt arising in connection with a 
suit in equity for disobedience of an order made to préserve and en- 
force the rights of a private party, and administer the remedy to 
which he is entitled, and is therefore reviewable only by appeal. Wil- 
son v. Calculagraph Co., 153 Fed. 961, 83 C. C. A. 77; Heller v. Na- 
tional Waistband Co., 168 Fed. 1020, 93 C. C. A. 670; Clay v. Waters, 
178 Fed. 385, 392, 101 C. C. A. 645, 21 Ann. Cas. 897; Merchants' 
S. & G. Co. V. Board of Trade of Chicago, 201 Fed. 20, 26, 120 C. C. 
A. 582. 

[2] It is contended that the summary issuance of attachment, with- 
out having first issued an order to show cause upon the appellant, 
constitutes réversible error. Equity rule 68, (198 Fed. xxxviii, 115 
C. C. A. xxxviii) which provides that, when compensation is allowed 
by the court, the master shall be entitled to an attachment for the 
amount against the party who is ordered to pay the same, "if, upon 
notice thereof, he does not pay it in the time prescribed by the court," 
makes no provision for an order to show cause, and, while an order 
to show cause may properly be issued in contempt proceedings, the 
question whether or not it shall issue is one that rests in the discré- 
tion of the court. In re Steiner (D. C.) 195 Fed. 299; American 
Const. Co. V. Jacksonville T. & K. W. Ry. Co. (C. C.) 52 Fed. 937; 
Fanshawe v. Tracy, 4 Biss. 490, Fed Cas. No. 4,643 ; United States 
V. Green, 3 Mason, 482, Fed. Cas. No. 15,256; Wartman v. Wartman, 
Taney, 362, Fed. Cas. No. 17,210. In the présent case there was 
clearly no abuse of discrétion, for the appellant had due notice of ail 
the proceedings from the time of the entry of the original order upon 
him to pay the master's fées, and made his appearance to show 
cause, and a rule to show cause could hâve served no useful purpose. 

[3] It is contended that by the order which is appealed from the 
appellant is imprisoned for failure to pay a debt, and that, since the 
Constitution of California provides that no person shall be imprisoned 
for debt in any civil action, except in cases of fraud, etc., and section 
990, Rev. Stats. (Comp. S't. 1916, § 1636) requires the courts of the 
United States to conform to the laws of the state in regard to im- 
prisonment for debt, the court below was without jurisdiction to make 
the order; and the appellant cites Mallory Manuf'g Co. v. Fox (C. C.) 
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20 Fed. 409, and Nelson, Morris & Co. v. Hill (C. C.) 89 Fed. 477. 
In the first of those cases it was held that equit^ rule 82 (now rule 68) 
cannot be invoked by a party to enable him to collect from the oppo- 
site party disbursements for master's fées which could be taxed as 
part of the costs in the final decree. The court said that rule 82 was 
for the benefit of the master, and must be enforced upon his applica- 
tion, and for his protection, and that it could not be invoked by a 
party to the suit. A similar ruling was had in the second case so cited ; 
the court holding that, if an attachment would not be allowed to en- 
force the payment of the main decree, none could issue to enforce 
payment of the master's fee. 

The answer to the appellant's contention is that the order hère 
made is not for the benefit of a party to the suit, and is not of the 
character of a judgment or decree for the payment of money, or a 
debt found due to the master. The proceeding is in contempt for re- 
fusai to obey an order of the court. The obligation to pay does not 
arise out of contract. It rests solely upon the order of the court. 
It opérâtes upon the appellant in personam. Samel v. Dodd, 142 Fed. 
68, 73 C. C. A. 254; Meëks v. State, 80 Ark. 579, 98 S. W. 378; 
Wightman v. Wightman, 45 111. 167; Carlton v. Carlton, 44 Ga. 216. 
Rule 68 bas taken away the right of the master to hold his report un- 
til the payment of his compensation, and has given him in lieu there- 
of the right to the remedy of attachment. The power to order pay- 
ment of the master's compensation is essential to the court's procé- 
dure, and to the timely exercise of its functions. In 13 C. J. 87, it is 
said: 

"Inasmuch as the constltutlonal prohibition of ImprlsoniTient for debt ooes 
not talie away the power of the judge to commit to jail for contempt, im- 
prisonment to compel complianee with the mandate of a court, order, decree, 
etc., Is generally authorized if défendant is flnaneially able to eomply there- 
wlth." 

[4] But the appellant contends that by his affidavit he has shown 
his financial inability to eomply with the order. It is true that, in cases 
of civil contempt for failure to eomply with an order to pay money, 
the défendant may show in défense that he is financially unable to 
eomply. But the showing must be satisfactory, and "the inability to 
pay must clearly appear." 13 C. T. 20; In re Strong, 111 App. Div. 
281, 97 N. Y. Supp. 459, affirmed" 186 N. Y. .584, 79 N. E. 1116; In 
re Murray's Estate, 6 App. Div. 376, 39 N. Y. Supp. 579; Smith v. 
Smith, 92 N. C. 304; People v. Zimmer, 238 111. 607, 87 N. E. 845. 
And the burden of proof to show inability to pay is upon the de- 
fendant. In re Strong, supra. The appellant's affidavit does not 
meet thèse requirements. It states that on February 19, 1918, and ever 
since, the déponent "has been and is now unable to eomply with the 
terms of said order," for the reason that this déponent has not now, 
and during ail of said time has not had, sufficient means, and is and 
has been during ail of said time financially unable to pay said sum of 
$500. There is failure to state that the appellant owns no property, 
real or personal, out of which $500 could be realized, or that he has 
no property concealed, or transferred to others, or other resources 
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out of which he might pay the required sum. This affidavit was made 
on March 11, 1918. It is notable that in his affidavit of March 1, 
1918, presented to show cause why he had not paid the master's com- 
pensation, he made no excuse of financial inability, but relied upon 
the défense that if he paid the master's fées, and the décision of the 
court were subsequently reversed on appeal, he would lose that sum, 
for the reason that the plaintiffs were résidents of the state of Illi- 
nois, and he would be required to expend a greater sum than $500 
to recover back from them the money so paid. 
The order is affirmed. 



JOHNSON et al. t. BIXBY et al. (two cases). 

(Circuit Court of Appeals, Eighth Circuit. May 23, 1918. Ee- 
hearing Deiiied September 11, 1918.) 

Nos. 190, 5017. 

1. CoRPOEATioNS <S=>123(11) — Unautuorizbd Hypothecation— Rights of In- 

NOCK.XT PlEDOEE. 

A brokerage partnershlp's unauthorlzed hypothecation of shares of 
stock indorsed lu blank to an Innocent pledgee was binding. 

2. Corporations <@=5l23(24) — Pledge of Stock— Indebïedness. 

Where the creditor of an insolvent brokerage partnership on an open 
account knew, before the account had been closed, a balance struek, and 
payment rendered, that a large existing debt could not possibly be ma- 
terially reduced, the existence of an indebtedness was clear, enabling it 
to foreclose the pledged stock. 

3. Corporations (g=»123(24)- — Sale— Amount of Indebtedness. 

Where a brokerage partnership pledged its customers' shares of stocK, 
deposited with it, to an innocent pledgee, to secure an indebtedness, the 
pledgee, on def ault, could sell any or ail of it ; but, if it sold it piece- 
meal, it was required to stop when the proceeds were unquestionably 
enough to satisfy ail possible clainis. 

4. Bankruptcy ^=345 — Proceeds of Sale — Contribution. 

Where shares of stock deposited by customers with a brokerage partner- 
ship were, before bankruptcy of the partnership, wrongfully pledged by 
it to secure its Indebtedness to an innocent pledgee, and after bankruptcy, 
pledgee sold enough of the stock of customers A and B to pay the in- 
debtedness, and thereafter, in addition, sold stock of customer C, the lat- 
ter, the proceeds of the sale of whose stock were traceable intact into 
bankrupt's assets, was entitled thereto without contribution as to cus- 
tomers A and B. 

Pétition to Revise Order of, and Appeal from, the District Court of 
the United States for the Eastern District of Missouri ; Jacob Trieber 
and David P. Dyer, Judges. 

Contest by James B. Johnson, August Schoellhorn, and Fred F. Bix- 
by for priority in the assets of the bankrupt estate'of Payne & Becker, 
a partnership, as against W. L. Howe, trustée, etc. From the District 
Court's order, modifying the disposition made by the référée, Johnson 
and Schoellhorn pétition to revise the order, and also appeal from such 
order. Pétition to revise dismissed, and judgment affirmed. 

^=>For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Randolph Laughlin, of St. Louis, Mo. (Emil A. Roebke and L. E. 
Richardson, both of St. Louis, Mo., on the brief), for petitioners and 
appellants. 

Frank H. Sullivan, of St. Louis, Mo. (Jones, Hocker, Sullivan & 
Angert, of St. Louis, on the brief), for respondents and appellees. 

Before HOOK, CARLx'VND, and STOKE, Circuit Judges. 

STONE, Circuit Judge. This is a contest between three parties, 
Johnson, Schoellhorn, and Bixby, for priority in the assets of the bank- 
rupt estate of Payne & Becker, a brokerage partnership. Each of thèse 
three parties had deposited with the bankrupt, under différent arrange- 
ments and agreements, certain shares of stock, indorsed in blank; none 
of thèse deposits, however, authorizing the subséquent use made of the 
shares by the bankrupt. Shortly after securing the shares the bank- 
rupt pledged them to its Chicago correspondent, Finley, Barrell & Co., 
as collatéral to secure existing and future indebtedness. Some time 
after this had been donc the bankrupt became financially involved. At 
that time Finley, Barrell & Co. had closed eut ail of its dealings with 
the bankrupt, except one small transaction in New England stock. 
Immediately upon ascertaining the financial difficulties of the bankrupt, 
Finley, Barrell & Co. proceeded to realize on much of the pledged 
collatéral of ail kinds which it held, including the shares of the three 
parties hère involved. In the course of doing this it sold a large 
amount of collatéral not hère involved, and the shares belonging to 
Johnson for $4,183.50, and those belonging to Schoellhorn for $12,217. 
The next day it sold the Bixby stock for $5,435.50. The sale of the 
collatéral up to the time the Bixby shares were sold was sufficient to 
pay ail indebtedness due from the bankrupt to Finley, Barrell & Co., 
and leave an excess of $3,356.65, due the bankrupt. The subséquent 
closing eut of the New England stock (the day following sale of the 
Bixby stock) resulted in a loss to Finley, Barrell & Co. of $746.56, thus 
leaving a final crédit due the bankrupt of more than $2,500, without 
the proceeds of the Bixby shares, and of $8,101.65, including such pro- 
ceeds. This fund, and some shares, not hère involved, which had been 
pledged with Finley, Barrell & Co., but not sold by them, were remit- 
ted to the trustée. To this fund each of thèse contestants lays claim. 
The référée prorated the fund between the three on the basis of the 
amounts realized for the respective stocks. 

Upon review, the District Court modified this disposition of the 
amount to payment in full of the Bixby claim and proration of the 
balance between Johnson and Schoellhorn. A pétition to revise and 
an appeal bring this order before us. Several errors are pressed upon 
our attention, which will be noticed in turn. 

[1] It is said that hypothecation of Bixby's stock by the bankrupt 
was no greater breach of trust than the hypothecation of the securities 
of Johnson and of Schoellhorn. Without examining this contention, 
it may, for the purposes of this opinion, be taken that the bankrupt 
was without authority to hypothecate any of the stock. The fact, how- 
ever, is that it did pledge ail of it, and, since the certificates were sign- 
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ed in blank and taken innocently by Finley, Barrell & Co., such pledge 
was binding. 

[2] It is next contended that the sale of the Johnson and of the 
Schoellhorn stock was not a valid foreclosure of the pledge, because 
(a) the open account with Finley, Barrell & Co. was not a debt until 
the account had been closed, balance struck, and payment demanded, 
a resuit, it is claimed, not possible until the New England stock had 
been closed out, which was after the Bixby stock sale; (b) absence of 
notice to redeem ; and (c) no application of payment until account was 
balanced several days after the stock sales took place. As to the first 
proposition, the tcstimony shows that on the day the Johnson and 
Schoellhorn stock was sold the status of the account was as foUows : 
It had not been formally balanced upon the books, but the books show- 
ed that the bankrupt owed over $27,000, with but one unfinished item 
(the New England stock, closed out two days later with a loss of 
S746.56). Barrell & Co. knew with fair accuracy upon that date what 
would be the resuit of disposing of the New England stock, so that they 
knew to a certainty that the final debt of the bankrupt could be little 
altered from what their books then showed it to be. With a large 
existing debt, which could not possibly be materially reduced, due from 
an insolvent debtor, the existence of an indebtedness is clear. As to the 
second proposition, it is enough to say that neither the bankrupt, which 
made the pledge, nor the trustée, who succeeded to his rights, bas com- 
plained of any lack of opportunity to redeem. Thèse claimants can- 
not at the same time contest the pledge and claim protection through it. 
The third proposition is answered by the testimony showing the crédit 
to the bankrupt account, as of the day of sale, of the amount realized 
from the Johnson and Schoellhorn stock and other collatéral not hère 
involved. This crédit overbalanced the then débit by $3,356.65. We 
lind no objection to the foreclosure and application of this collatéral. 

[3, 4] Under the title "Potentiality of Payment Does Not Constitute 
Payment Itself," it is contended there was no application of the pro- 
ceeds of the earlier sales of collatéral until after sale of the Bixby 
stock, therefore Bixby cannot claim that the sale of his stock was un- 
necessary ; that Finley, Barrell & Co. were not restricted to the debt 
of the bankrupt, but could collect the entire collatéral ; that even if 
there had been full payment as the resuit of prior sales of collatéral, 
yet Bixby must share in the ultimate fund with Johnson and Schoell- 
horn on equal terms, because of the doctrine of contribution. As 
above stated, the évidence shows the application of the proceeds of 
the prior sales before the Bixby sales, and it shows that such prior 
sales had left a crédit far beyond what was necessary to absorb any 
possible loss upon the New England stock, which was the sole source 
of liability not then definitely determined. A considérable amount of 
stock, including ail of that hère involved, had been pledged for the 
sole purpose of collaterally securing this indebtedness. The pledgee 
could sell any or ail of it for that purpose. But, if it elected to dispose 
of the collatéral gradually by piecemeal, then it must stop when the 
proceeds thereof were unquestionably enough to satisfy ail possible 



106 252 FEDKRAL BEPORTER 

claim. The entire purpose of the pledge had then been served, and 
any collatéral remaining must be returned to the pledgor. 

As to contribution, the pledgee had a right to sell the Johnson and 
the Schoellhorn stock and appiy the proceeds, because such action was 
necessary to pay its debt. So far as this record shows, the other col- 
latéral sold that day belonged to the bankrupt. The balance of such 
proceeds after payment was, so far as the pledgee was concerned, due 
the pledgor. But as it sprang from stock wrongfully pledged, and 
can be traced by the owners of that stock, it may be made subject to 
their superior rights. It is the only fund that can be so foUowed by 
them. This measures the maximum residue of their converted prop- 
erty which can be legally identified. The then unsold collatéral (in- 
cluding the Bixby stock) was not in œquali jure with the proceeds of 
the prior sales. This collatéral was burdened with no obligation of 
contribution. It was at that time freed from the pledge. No such 
obligation originated in the mère fact of a subséquent wrongful sale 
by the pledgee. No part of the proceeds of the Bixby stock was or, 
under the circumstances, could properly be applied to the debt. The 
entire proceeds of that sale remain intact, and can be traced. The 
mère fact that such were transmitted to the trustée in a common sum 
or payment with the above balance does not lessen Bixby's right tliere- 
în. It does not create a right in Johnson or Schoellhorn to any part 
thereof. 

The judgment of the trial court was correct, and is affirmed! The 
pétition to revise is dismissed. 



WOODS V. LEWELLYN, Internai Revenue Collecter (two cases), 

(Circuit Court of Appeals, Thlrd Circuit. June 18, 1918.) 

Nos. 2273, 2274. 

1. Internai. Revenue <S=>7 — Income Tax Law — Commissions of Life Insub- 

ANCE Agent — "Income." 

Income Tax Act Oct. 3, 1913, § 2, par. A, subd. 1, taxlng entire net "In- 
come" arislng from ail sources In the preeeding calendar year, and de- 
claring in paragraph B, such Income shall include gains, profits, or in- 
comes from salaries, wages, or compensation for personal services of 
whatever kind, etc., taxes commissions of gênerai life Insurance agent de- 
rived from renewal premiums on policies obtained by liim and accepted in 
some earlier year. 

[EM. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

2. Inteenal Revenue <©=>4 — Fédéral Incoîie Tax Law — Rétroactive Ef- 

fect. 

The fédéral Income Tax Act, though passed October 3, 1&13, could 
tax income from March Ist of that year. 

3. Intebnal Revenue ®=>25 — Fédérai. Income Tax — Time for Assessment — 

"Famé." 

Under Income Tax Act Oct. 3, 1933, § 2, par. E, assessment of tax for 
1913, in May, 1915, was In time if the taxpayer's return was "false," which 
evidently does not mean "fraudulent," but merely untrue or incorrect. 

[Ed. Note. — For other définitions, see Wtords and Phrases, First and 
Second Séries, False.] 

^=>ror other cases see same topic )t KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suits by Edward A. Woods against C. G. Lewellyn, CoUector of In- 
ternai Revenue, etc. To review judgments for défendant, plaintiff 
brings error. Affirmed. 

Charles A. Woods, of Pittsburgh, Pa., for plaintiff in error. 
E. Eowry Humes, U. S. Atty., and B. B. McGinnis, Asst. U. S. 
Atty., both of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In thèse suits the plaintiff, Edward 
A. Woods, seeks to recover income taxes paid under Act Oct. 3, 1913, 
c. 16, 38 Stat. 114; one suit being for the 10 months preceding Decem- 
ber 31, 1913, and the other, for the year 1914. Both suits were heard 
on the government's demurrer, and the principal question is the same 
in each case, namely, whether the tax could lawfully be collected. For 
each period the collector's assessment was on a larger sum than Woods 
returned as taxable, but bis return (while asserted to bave been "false," 
because not correct) is not charged to bave been "fraudulent." He 
made no concealment of the facts, but appended an explanatory note 
to the return, containing complète information concerning the money 
now in question, although the note also insisted that the money was not 
taxable. The government's position therefore is that the return was 
not correct, and was therefore "false" ; the reason being its failure 
to include money that should bave been there. 

The controversy concerns commissions received by Woods during 
the two periods in question on renewal premiums paid by policy hold- 
ers in the Equitable Life Assurance Society, and his right to the com- 
missions rests upon three contracts between himself and the society, 
dated in March, 1896, October, 1899, and November, 1906. For prés- 
ent purposes, they are essentially alike. Since, and probably bèfore, 
the first of thèse dates, Woods was one of the society's gênerai agents, 
having a defined territory, and empowered to appoint subordinates ; 
he was obliged to pay part of the expenses, and his compensation was 
measured by fixed percentages of the premiums that were actually 
paid on policies obtained through him and accepted by the society. In 
each of the returns now in question, he claims to be allowed certain 
expenses incurred before March 1, 1913. 

[1] In each suit the important question is whether the act of 1913 
taxes as income an agent's commissions that were actually rCceived 
by him within the taxing period, if thèse commissions were derived 
from renewal premiums paid on policies that were obtained by him 
and accepted by the society in some earlier year. In our opinion, the 
answer is that the act does tax money thus received ; the reason being 
that such money is "income" within the period during which it came 
into the agent's hands. The act (section 2, par. A, subd. 1) lays a tax 
on "the entire net income arising or accruing from ail sources during 
the preceding calendar year," and goes on to déclare in paragraph B 
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that such "net income * * * shall include gains, profits, and in- 
come derived from salaries, wages, or compensation for personal 
service of whatever kind and in whatever fonn paid, or from profes- 
sions, vocations, businesses, trade, commerce, or sales, or dealings in 
property, whether real or personal, growing out of the ownership or 
use of or interest in real or personal property, also from interest, 
rent, dividends, securities, or the transaction of any lawful business 
carried on for gain or profit, or" (evidently in order to include by a 
drag-net clause any money that might hâve escaped even the sweeping 
words just quoted) "gains or profits and income derived from any 
source whatever. * * * " The commissions in controversy appear 
to us to be embraced by this widely inclusive language. No doubt they 
were earned by work donc and money spent in the earlier years; the 
agent's work was complète when he obtained the application and the 
Society issued the policy ; his right to commissions on future renewals 
came then into being, and he himself was required to do no more. He 
had earned his pay, and had received a part of it ; to the rest, he then 
acquired a right, such as it was, but no détermination could then be 
made how much the rest would be, and in no event could he receive 
it except in annual instalments. Although the right had value, it lack- 
ed an essential élément ; no renewal premium might ever be paid, and 
in that event he would receive nothing more ; or renewals might be 
paid only in part, and then he would be entitled to commission on that 
part only. The insured might die before a given renewal fell due, or 
he might allow his policy to lapse, and in either event the right of the 
agent to future commissions perished. The right, therefore, was con- 
tingent ; his contracts so provided, for they declared that commission 
should accrue only as premiums should be paid in cash, and certainly 
until such payment should be made he had no collectible claim against 
the Society. He had a property right that had value, but contained 
also an élément of risk, and unless he turned it into money it remained 
contingent. The act taxes money, or its équivalent, or its représenta- 
tive, and a contingent right such as this is not "income" in the sensé 
used by the act. The question has been decided against the plaintiflf in 
the Second Circuit. Edwards v. Keith (D. C.) 224 Fed. 585, affirmed 
231 Fed. 110, 145 C. C. A. 298, L. R. A. 1918A, 498, certiorari re- 
fused 243 U. S. 638, Z7 Sup. Ct. 402, 61 L. Ed. 942. In Lynch v. 
Hornby, 247 U. S. 339. 38 Sup. Ct. 543, 62 L. Ed. 1149, decided June 3, 
1918, it is said "that Congress was at liberty * * * to tax as in- 
come, without apportionment, everything that became income, in the 
ordinary sensé of the word, after the adoption of the amendment," etc. 
And see Hays v. Gauley, etc., Co., 247 U. S. 189, 38 Sup. Ct. 470, 62 L. 
Ed. 1061, decided May 20, 1918. 

[2] The other questions need only a few further words. That the 
act, although passed in October, 1913, could tax the plaintiff's income 
from March Ist of that year is settled. Brushaber v. Railroad Co., 240 
U. S. 1, 36 Sup. Ct. 236, 60 L- Ed. 493, Ann. Cas. 1917B, 713, L. R. 
A. 1917D, 414. And, if we assume that he has a claim — équitable at 
least — to be credited for business expenses incurred while he was earn- 
ing the right to commissions, we can only say that nothing in this 
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record enables us to ascertain the proper amount. His équitable daim 
to some déduction may be a ground for action by Congress, but it can- 
not be a complète bar to the government's claim for a tax that other- 
wise appears to be due. 

[3] The tax for 1913 was not assessed until May, 1915; but this 
was in time under paragraph E, if the plaintiff's return was "false." 
On this point we think the government's position is sound. "False" 
evidently does not mean "fraudulent," for it is used in opposition to 
that word ; and we think it means not true, or incorrect, as was held 
by the Circuit Courts of Appeals in the First and the Eighth Circuits in 
considering the act of 1909. Eliot Nat. Bank v. Gill, 218 Fed. 600, 134 
C. C. A. 358; Nat. Bank of Corn. v. Allen, 223 Fed. 472, 139 C. C. 
A. 20. 

In each case the judgment is affirmed. 



SYMqiS\S, Olty Recorder, et al. v. UNITIîD STATKS ex rel. MASTRRS. 

(Circuit Court of Appeals, Nlnth Circuit. June 10, 1918.) 

No. 3137. 

1. Municipal Corporations <g=>79 — Actions Against— Enfobcement or 

JODOMENT. 

Cnder L. O. L. § 361, whlch prescribes the method by which Judj,Tnents 
against municipal corporations niust be enforced, the right of a judgment 
créditer of a city to pursue such method cannot be affected by anything 
in tHe city's charter. 

2. Mandamus <s=109 — Against Offioers of Municipal Coepoeation — Is- 

SUANCK OF WAREANTS. 

Under a statute requiring the proper officers of a city to issue warrants 
in payment of judgments recovered against the city on présentation of 
the record of the judgment and its satisfaction, it Is no défense to an ac- 
tion In mandamus to compel the issuance of such warrants that the city 
Is wlthout funds to pay them. 

In Error to the District Court of the United States for the District 
of Oregon. 

Action by the United States, on relation of Charles Masters, against 
William Symons, as Recorder and Clerk, and William Reid, as Mayor, 
of the City of Rainier. From an order granting a peremptory writ of 
mandamus, défendants bring error. Affirmed. 

See, also, 238 Fed. 827. 

The relater recovered in the court below a judgment against the city of 
Rainier, Or., for $9,295.40, wlth interest and costs. Section 361 of Lord's Ore- 
gon Laws provides that, if judgment be given for the recovery of money or 
damages against a county or other municipal corporation "mentloned or de- 
seribed in section 357" of said laws, no exécution shall issue thereon for the 
collection of such money or damages, but the judgment shall be satisfied by 
having the judgment créditer présent a certifled transcript of the decket 
thereof to the municipal ofticer charged wlth the drawlng of orders or war- 
rants, after first having satisfied the judgment in fuU and includlng In the 
transcript a mémorandum of such aeknowledgment or satisfaction and the 
entry thereof, whereupon such officer shall draw an order on the treasurer for 
the amount of such judgment and such order or warrant shall then be pre- 

^:3»Por other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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sented for payment and paid, wlth llke effèet ànd in like manner as other or- 
ders or warrants upon the treasurer. Tlie relater pursued the method prescrib- 
ed in the statute, caused hls judgment to be satisfled, and presented tlie retini- 
site transeript of the judgment and the docliet and the aeknowledgnient of 
satisfaction to the plaintiiï in error Synions, who was the city recorder of the 
city of Rainier, and charged with the duty of issulng warrants, and demande^ 
the issuance of an order upon tlie city treasurer of said city for the amount 
of said judgment. The recorder, in accordance with instructions received 
from the council of the city, refused to issue the order or warrant. There- 
upon the relator applied to the court below for mandamus, and an alterna- 
tive writ was issued, compelling said reeorder ta issue said order and war- 
rant upon the treasurer of said city, and compelling the mayor of said city 
to countersign the same, or to show cause why they had not done so. On 
the return day the plaintiffs in error demurred to the writ for want of facts 
sufHcient to constitute a cause of action. The deranrrer was overruled, and 
thereupon the plaintiffs In error answered, setting up certain défenses, and 
tliereafter, on the motion of the relator for judgment on the pleadings, it 
was ordered that a peremptory writ issue, directed to the plaintiffs in error 
and requiring them to exécute and dellver to the relator a warrant upon the 
treasurer of the city of Rainier, for the araount of the judgment, interest, and 
eosts. From that order the appeal is taken. 

. ■ •• ■ 

Fred W. Herman, City Atty., of Rainier, Or., and Norblad & Hesse, 
of Astoria, Or., for plaintiffs in error. 

Roscoe C. Nelson and R. C. Wright, both of Portland, Or., for de- 
fendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the demurrer should hâve been sustained for want of 
an allégation in the pétition or in the alternative writ that the cause of 
action on which the relator obtained his judgment was one of those 
which are enumerated in section 357, Lord's Oregon Laws. It is true 
that section 361, under which this proceeding was had, refers to sec- 
tion 357, but does so only for the purpose of defining the term "public 
corporation" as used in section 361. Section 357 defines the causes 
of action which may be brought by public corporations, but it pre- 
scribes no limitation upon the causes of action which may be prosecut- 
ed against such corporations, and section 361 requires only that the 
judgment shall be for the recovery of money or damages against one 
of the classes of public corporations mentioned in section 357. Again, 
it is said that the alternative writ.is defective for its failure to show 
whether the relator's judgment was payable out of a spécial or a gên- 
erai f und. We do not see how the want of such an allégation is 
material, but, if the alternative writ is defective in that respect, the 
defect is cured by the answer to that writ, v^hich says that the judg- 
ment is payable out of the gênerai fund of the city. There was no 
error, therefore, in overruHng the demurrer. 

[1] One of the défenses pleaded in the answer, and now relied 
upon, is that the municipal charter of Rainier prohibits the expenditure 
of money by the city, otherwise than from spécial assessments or funds, 
unless in pursuance of a spécial appropriation made for that purpose 
by ordinance, and that neither of the plaintiiïs in error in their officiai 
capacity has been instructed by resolution or ordinance to countersign 
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a warrant for the relator, or to issue municipal warrants to him, and 
that therefore the plaintiffs in error are powerless to act in the prem- 
ises. The plain answer to this is the language of section 361. No pro- 
vision of the charter of a local municipality can avail to abridge or 
limit the provisions of that section, for it is a gênerai law of the 
State and is paramount. Straw v. Harris, 54 Or. 424, 103 Pac. 777 \ 
West Linn v. Tufts, 75 Or. 304, 146 Pac. 986. 

[2] It is alleged as a further défense that there are no présent 
funds for the payment of the relator's judgment, that the taxing power 
of the city is limited, that thé total maximum of taxes which can be 
lawfully levied will be required for the payment of the current ex- 
penses of the city, and that no money realized from taxes during the 
year 1918 can be devoted to the payment of the relator's judgment 
without seriously impairing the efficiency of the municipal government 
of said city ; and it is contended that a writ of mandamus will not issue 
against city officiais to require the issuance of warrants, where the city 
has no funds with which to pay the same, and that, even if the relator 
lias the technical right to the issuance of warrants, the issuance thereof 
will place him in no better position than that in which he now is, and 
the rule is invoked that mandamus will not issue in a case where it 
will be ineffectuai. Ail this is aside from the question which the rec- 
ord présents. The question hère is not whether the city has money 
with which to pay the relator's warrants when issued, or whether the 
relator has the power to compel the payment thereof. The sole ques- 
tion is whether or not thèse plaintiffs in error shall be required to do 
in their officiai capacity that which the law plainly commands them to 
do, and to take the step which is made by statute a necessary step to 
the realization of the relator's demand. He, upon his part, has com- 
plied with the statute. After obtaining his judgment he satisfied the 
same, and he presented to the plaintifïs in error the necessary record 
of judgment and satisfaction. He is clearly entitled to receive the 
warrants of the city for the amount due him. What he shall do with 
the warrants hereafter is, in this proceeding, no concern of the plain- 
tiffs in error or of the court. 

The plaintiffs in error cite cases which hold that mandamus will not 
issue to compel a city treasurer to pay money when there is no money 
in the treasury. Such cases are not in point, for hère it is not the 
purpose of the pétition or of the writ to compel the payment of money. 
The purpose is to compel the performance of an act which is plainly 
required by statute, and the ternis of the statute are controlling. Even 
if there were no such statute, the weight of authority is that the want 
of funds is no défense to a writ of mandamus to compel the issuance 
of warrants for debts that are due. Shattuck v. Kincaid, 31 Or. 379, 
49 Pac. 758; State v. Irwin, 74 Wash. 589, 134 Pac. 484, 135 Pac. 
472; State v. Hoffman, 35 Ohio St. 435; State ex rel. Jacobs v. 
Herdman, 28 Del. (5 Boyce) 555, 95 Atl. 549 ; People v. Secretary of 
State, 58 m. 90., 

The order for the peremptory writ is affirmed. 
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In re CRAMER & ROGERS GROCRRY CO. G. H. HAMMOND CO. v. 
DANENHOWER. SWIFT & CO. v. SAME. 

(Circuit Court of Appeals, Thlrd arcult. July 12, lOlS.) 

Nos. 2357, 2358. 

Bankhuptcy <S=ï166(5) — Préférences — Knowledge of Crebitor. 

Recelpt by an agent of payment of the clnims of two creditors of bank- 
rupt, a grfxjery company, then actually Insolvent, after iiotifleation by 
its attorney that it was in diffieulties and thut a statement to him by its 
président was probably untrue, and on tlie express condition that he 
surrender tlie statement, heli sufficient to sustain a verdict fiuding tlie 
payments preferential. 

In Error to the District Court of the United States for the District of 
New Jersey; J. Warren Davis, Judge. 

Actions at law by John C. Danenhower, trustée in bankruptcy of 
the Cramer & Rogers Grocery Company, against the G. H. Hammond 
Company and against Swift & Co. Judgments for plaintiff, and de- 
fendants bring error. Affirmed. 

Walter H. Bacon, of Bridgeton, N. J., for plaintiffs in error. 
Wilson & Carr and Walter R. CarroU, ail of Camden, N. J., for 
défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLI.EY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. In thèse two actions the trustée 
sued to recover preferential payments. They were tried together, and 
in each the important question was, and still is, whether the évidence 
was sufficient to go to the jury. The disputed payments were made 
to J. H. Loomis, the agent and crédit man of each défendant, and 
the précise question, now and at the trial, is whether the trustée had 
satisfactorily proved that when Loomis received the money he had 
reasonable cause to believe that the payment was intended to prefer. 
On this point the record contains sufficient évidence of the following 
f acts : 

The pétition in bankruptcy was fàled August 21, 1914, and the pay- 
ments were made on August 5 — the Grocery. Company being then in- 
solvent — one payment of nearly $1,200 to the Hammond Company 
and one of about $2,700 to Swift & Co. If on August 5 Loomis had 
reasonable cause to believe that the bankfupt was insolvent, every 
other élément of a préférence is présent. This is not the usual situa- 
tion, where an account has been long overdue and a créditer 's fears 
and suspicions hâve gradually become acute. On the contrary, thees- 
sential knowledge that Loomis had, and by which he is to be judged, 
came to him during two days, August 4 and 5, and in the nature of 
things it would be more impressive because it was unexpected. He 
knew that the Grocery Company was the owner of 12 stores in 
New Jersey, and was apparehtly doing a prospérons' business of sevéral 
thousand dollars a week. For some months, at least, his principals had 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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been dealing with the company on the basis of weekly crédit, and 
their bills had been satisfactorily met. The record does not show the 
items of charge and crédit during the period of mutual dealings, but 
it does show that the oldest item of charge on the Hammond account 
was July 17, and on the Swift account July 14. How much was over- 
due on each account does not appear, but in any event the amounts 
overdue on August 4 were not of long standing, and there is nothing to 
suggest that either défendant felt any anxiety about payment. More- 
over, since July 21 Loomis had in his possession a financial statement 
made by the bankrupt's président, which showed the company to be 
solvent by a margin of more than $50,000. Naturally he felt no un- 
easiness, and it does not appear that he had even a suspicion that 
the accounts might be in danger. But on August 4 he received a visit 
at his office in Philadelphia from an attorney who had close relations 
with the management of the company, and was told that the company's 
real condition was such that it could not go on unless its creditors would 
agrée to some arrangement — the reason being that ready money was 
imperative and could not be had either from the stockholders or from 
any other source. The défendants' claims were arnong the largest, 
and the attorney asked to hâve them put into his hands ; his object be- 
ing to get control over the situation that was likely to develop. At 
this unexpected tum of events Loomis produced the statement of 
July 21, and made it plain to his informant that if the statement was 
untrue the président might hâve to face a criminal prosecution. The 
attorney examined the statement and expressed doubt of its accuracy. 
Thereupon the claims were put into his hands for immédiate collec- 
tion, and he took them back to New Jersey, where he laid the matter at 
once before his office associate, who was also the company's attorney 
and secretary, and by one or both of them the subject was brought to the 
president's attention. The next day, August 5, the président himself 
and the two attorneys withdrew from the banks in which the company 
kept its deposits enough money to pay the two claims and brought 
the cash to Philadelphia. The reason for taking this unusual step, 
instead of sending a check to Loomis, or making payment to the 
attorney in New Jersey, sufficiently appears ; they intended to offer the 
money to Loomis, and they did offer it, on the express condition that 
the statement should be surrendered, and the payment was not made 
until the condition was agreed to. Soon afterward the statement was 
destroyed. 

Now, it is fair to say that ail this was unusual, and could not be 
disregarded, as if it were a matter in ordinary course. Clearly it 
gave Loomis notice that the statement on which he was relying was 
probably untrue; for, if true, the company could easily pay its debts 
in the customary way, and the existence of the statement would be of 
no importance. To demand its surrender as the condition of payment 
looked much like an admission of its falsity, and of fear that it might 
be used to support a criminal prosecution. Still further, and of much 
significance, it was also proved that, while the discussion was proceed- 
ing on August 5, the attention of Loomis was expressly called to the 
252 F.— 8 
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fact that his principals might hâve to pay the money back, and this 
could only mean that bankruptcy was so threatening that the pay- 
ments might tum out to be preferential. Thèse inferences were ob- 
vious, and the jury were at liberty to find that a prudent business man 
should hâve drawn them, and should hâve made a further effort 
to discover the truth. But Loomis made no inquiry, although the three 
men in his office could hâve told him exactly what the situation was. 
They knew that the bankrupt was practically at the end of its re- 
sources ; that on the very next day the secretary was to meet some 
of the creditors to discuss a plan for liquidation; and that a bill in 
equity was either already prepared, or at ail events was seriously con- 
templated, for the appointment by the New Jersey chancery of a re- 
ceiver on the ground of insolvency, and that in this bill the président 
and the treasurer were to be parties plaintiff . The bill had been decided 
upon unless the company should obtain immédiate help, and this was 
known to be out of the question, for the stockholders had refused to 
furnish more capital, and a purchaser of the business was nowhere 
in sight. (The bill was filed August 18.) And if he had asked for con- 
firmatory détails about the assets listed in the statement, he might hâve 
learned the facts that the $10,000 item of accounts receivable com- 
prised many accounts of long standing, such as no business man of 
expérience would accept as worth more than a small fraction of their 
face value, and that the item of fixtures and equipment valued them at 
cost, without charging anything off for dépréciation, although no such 
valuation could possibly be correct. 

But, even without inquiry of this sort, the circumstances were such 
as to point to only one conclusion, namely, that the company's situation 
was desperate, that in ail probability insolvency already existed, and 
that, while he might be able to force an immédiate settlement by the 
scarcely veiled threat of a criminal prosecution, he would force it at 
the lisk of having the payment set aside as preferential. Thèse in- 
ferences were plainly suggested by the facts he knew, and, if he did 
not actually draw them, the jury had a right to say that a reasonable 
business man should bave drawn them, or must take the conséquence 
of failing so to do. The trial judge was right in submitting this ques- 
tion to the jury, and as the charge was clear and adéquate the verdict 
is conclusive. 

The other questions raised by the assignments of error are of minor 
importance, and the rulings complained of do not furnish sufficient 
ground for reversai. 

In each case the judgment is affirmed. 
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KELLY V. MINOR (two cases). 
In re KELLY. 
(Circuit Court of Appeals, Fourth Circuit. Aprll 2, 1918.) 
Nos. 1579, 1580. 

1. DowER <S=338 — Power of Husband. 

Wit'e's interest in husband's land sltuated In Virginia Is a valuable 
property right, wliic-h belongs to vvife exclusively, and of which she can- 
not be deprived by any act of her husband. 

2. Bankboptcï <ê=>262(1) — WifeI's Do^vT:B — Relinqxjishment Without 

Wiï'k's Consent. 

In vievv of Bankruptcy Act, § 47, as amended In 1910 (Comp. St. 1916, § 
9031), defining tnistee's rlgbts, remédies, and powers as to property m 
tlie custody of, and also property not in custody of, bankruptcy court, 
trustée cannot rcH]uire relinquishment of wife's dower in the real estate 
of tbe bankrupt liusband. 

3. Dower <®=>29 — Nature of. 

Dower, though called an incurabrance, cannot be otlierwise than a con- 
tingent estate or interest, being contingent in ttiat It may be extinguished 
by wife's death before hust>and, and in that its amount Is uncertuin and 
variable, depending on value of property at husband's death. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Dower.] 

4. JuDGMENT <S=752 — Lien — Change in Value of Property. 

A judgment lien Is for a deflnite amount, and is not dépendent upon any 
contmgency, or afCected by changes in the value of the property to which 
it attaches. 

5. Mobtgaoes <©=>145 — Mortgage Lien — Change in Value of Mobtgaged 

l'BOPERTY. 

A mortgage lien is for a deflnite amount, not dépendent upon any con- 
tingency or affected by changes in value of the mortgaged property. 

6. Bankruptcy <@=s>258- — Property Subject to Transfer— Mobtgaged Pbop- 

EBTT. 

Bankrupt's property subject to mortgage lien may be sold by trustée, 
especlally If debt be payable; the mortgagee having no right or claim, 
except to get the moiiey which is due him. 

7. Bankruptcy ©=258 — Property Subject to Transfer — Judgment Lien. 

Bankrupt's property, incumbered by judgment lien, may be sold by 
trustée;, the judgment credltor having no right or claim, except to get 
the money due him. 

8. Bankruptcy iS=>440 — Apfeal — Obder of Sale of Husband's Real Es- 

tate Free of Dower — Superiniendence and Revision. 

Appeal cannot be taken from order of sale of bankrupt's neal estate 
freed and discharged of wife's right of dower ; such order being review- 
able only by pétition to superintend and Devise. 

Pétition to Superintend and Revise in Matter of Law Proceedings 
of, and Appeal from, the District Court of the United States for the 
Eastern District of Virginia, at Richmond, in Bankruptcy; Edmund 
Waddill, Jr., Judge. 

In the matter of the bankruptcy of Phil G. Kelly. Pétition to super- 
intend and revise, and appeal from an order, by Willamena A. Kelly. 
Appeal dismissed, and order reversed. 

igcaPor Oi._er cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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James W. Gordon, of Richmond, Va. (Smith & Gordon, of Rich- 
mond. Va., on the brief), for petitioner and appellant. 

A. B. Dickinson, of Richmond, Va., for respondent and appellee. 

^ Before PRITCHARD and KNAPP, Circuit Judges, and McDOW- 
ELL, District Judge. 

KNAPP, Circuit Judge. The court below, against the protest of 
the bankrupt's wife, made an order for the sale of his real estate freed 
and discharged of her inchoate right of dower, with a provision in 
substance that she should be paid from the proceeds such compensa- 
tion as the court might thereafter détermine to be just. By pétition to 
superintend and revise, and also by appeal, she asserts the invalidity 
of the order. 

[1, 2] The real estate in question is situated in Virginia, and the 
courts of that state appear to hold that the interest of a wife in the 
lands of her husband is in the nature of a lien or incumbrance. Stray- 
er V. Lang, 86 Va. 557, 10 S. E. 574; Ficklin v. Rixey, 89 Va. 832, 17 
S. E. 325, 37 Am. St. Rep. 891. That interest, however, is a valuable 
property right, which belongs to the wife exclusively, and of which she 
cannot be deprived by any act of her husband. 2 Minor's Inst. (4th 
Ed.) 182; Lewis v. Apperson, 103 Va. 624, 49 S. E. 978, 68 E. R. A. 
867, 106 Am. St. Rep. 903. In the latter case it was said that nothing 
short of the statutory requirements for that purpose will deprive a 
widow of her right of dower in the lands of her husband of which he 
was seized and possessed during coverture. And in Clinchfield Coal 
Co. v. Sutherland, 114 Va. 20, 75 S. E. 765, where the wife refused to 
join in a conveyance which the husband had made, it was held in effect, 
as we read the case, that a judgment creditor of the wife could not 
maintain a suit in equity to compel a sale of her inchoate right of 
dower for the satisfaction of his debt. This would seem virtually dé- 
cisive of the case in hand, since the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 557) provides, in section 47, as amended in 1910 (Act 
June 25, 1910, c. 412, § 8, 36 Stat. 840 [Comp. St. 1916, § 9631]), that 
"the rights, remédies and powers" of a trustée shall be, as to property 
in the custody of the bankruptcy court, those "of a creditor holding a 
lien by légal or équitable proceedings," and, as to property not in cus- 
tody, those "of a judgment creditor holding an exécution duly returned 
unsatisfied." If, then, a judgment creditor of the wife cannot force a 
sale of her dower right, it must be held that the trustée in bankruptcy 
of her husband cannot require its relinquishment. 

[3-7] It is contended for the trustée that the order under review 
does not involve the sale of any property belonging to the wife, but 
only the sale of the bankrupt's property freed from the lien of her in- 
choate dower. The argument is not convincing. The essential nature 
of dower is not changed by calling it an incumbrance, for the reason 
that it cannot be otherwise than a contingent estate or interest in the 
lands of the husband. An ordinary lien, such as a judgment, mortgage, 
or deed of trust, is for a definite amount, not dépendent upon any 
contingency, and not affected by changes in the value of the property 
to which it attaches. Consequently the real estate of a bankrupt sub- 
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ject to such a lien may properly be sold free and clear, especially if the 
debt be payable, since the holder of the lien has no right or claim, ex- 
cept to get the money which is due him. But the lien of inchoate 
dower is of an altogether différent character. It is not only contin- 
gent, in that it may be extinguished by the death of the wife before 
her husband, but its amount is uncertain and variable, if she survives, 
because it dépends, not on the value of the property when the husband 
becomes bankrupt, but on its value at the time of his death. This 
being so, we are of opinion that the instant case is not taken out of 
the gênerai rule by the circumstance that the Virginia courts hâve for 
certain purposes defined dower as a lien or incumbrance, rather than 
a contingent estate, for its intrinsic nature must be the same there as 
elsewhere. And the gênerai rule undoubtedly is that a bankrupt's real 
estate cannot be sold freed and discharged from the inchoate dower of 
his wife without her consent. In re McKenzie, 142 Fed. 383, 73 C. 
■C. A. 483 ; Thomas v. Woods, 173 Fed. 585, 97 C. C. A. 535, 26 L. R. 
A. (N. S.) 1180, 19 Ann. Cas. 1080; Porter v. Lazear, 109 U. S. 84, 3 
Sup. Ct. 58, 27 L,. Ed. 865. In the last-named case the Suprême Court 
said: 

"But, under the provisions of tlie Banliruptcy Act, ail that passes to the 
assignée by the assignment in bankniptc.v, or that can be sold by direction 
of the court, is property or rishts of tlie bankrupt, or property conveyed by 
the bankrupt in fraud of creditors." 

As we see it, the order in question directs the sale of property be- 
longing to the wife, against her protest, and for a price which she is 
unwilling to accept; and this in our judgment is without warrant of 
law. 

[8] We are of opinion, without discussing the point, that the order 
is reviewable only by pétition to superintend and revise, and upon that 
pétition it must be reversed. The appeal was improperly taken, and 
will be dismissed. 

Reversed. 
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WATER FRONT CONTRACTING & LIGIITERAGB CO. et al. v. GOODWIN- 
GALl^GHER SAND & GRAVEL CO. 

(Circuit Court of Appeals, Second Circuit. May 1, 1918.) 

No. 250. 

1. Salvage <©=»37 — Recoveky— Amount. 

Where a tug in charge of four seows broke down, and had to abandon 
theni at a point where they were in grave danger from tlde and reefs, 
the several seows must be treated in the same condition, and a salvor, 
which rescued them ail, is entitled to the same award for each scow ; 
it being wholly spéculative whether the flrst scow was in greater danger 
from the reefs than others. 

2. Sai.vage <g=»26 — Eléments op Compensation. 

In a suit for salvage services, where it appeared the salving vessel 
was by a court of compétent Jurlsdiction held responsible for injuries 

®=5For other cases see same topic fi KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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to another vessel during the salvage opérations, that flnding is conclu- 
sive, and the award in favor of the salvor eannot be increased by the 
amount allowed against it. 

3. Salvage <©=324 — Awaeds— Amount. 

In ascertainlng the nature of salvage services, the difflculty and the 
risk of injuring some other craft should be consldered; the problem be- 
Ing, not to award so llttle as to discourage salvage, or so tuueh as to 
encourage unneeessary and exaggerated service. 

4. Salvage ®=351 — ^Award— Effect. 

The trial court, in maklng an award for salvage services, bas much 
the duty of a Jury, and the amount flxed by it vpill not be dlsturbed, If 
within those limits which deflne the maximum and minimum whlch rea- 
sonably should be awarded. 

5. Salvage ^=^34 — A wabd— Amount. 

Where a tug broke down and was forced to abandon four scows, worth 
about $16,030, and they were In danger from tides and reefs, a salvor, 
whlch rescued the scows and brought them to a safe anchorage, held en- 
tltled to $600, though the services dld not Involve any danger and took 
but little time. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Libel by the Water Front Contracting & Lighterage Company and 
others against Scows Nos. 92, 102, 118, and 138, and their tackle, claim- 
ed by the Goodwin-Gallagher Sand & Grave! Company. From an 
award, libelants appeal, on account of its insufficiency. Reversed, with 
directions. 

Appeal from the decree of the District Court filed July 7, 1916, 
awarding to libelants $190 as compensation for salvage services. The 
sole ground of appeal is the inadequacy of the award. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellants. 

Foley & Martin, of New York City (George V. A. McCloskey, of 
New York City, and William J. Martin, of Chicago, 111., of counsel), 
for appellee. 

Before HOUGH, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

MAYER, District Judge. On September 25, 1914, at about 11:30 
at night, the tide strong flood and a heavy wind from the west, the 
steam tug Olympia, belonging to claimant, was bound up through Hell 
Gâte. At the entrance to the Gâte, between Mil! Rock and Hallett's 
Point, the Olympia's machinery broke down, and she was therefore 
forced to abandon four sand scows which she had in tow, thus leav- 
ing them adrift to go up in the flood tide through the Gâte. Thèse 
scows were worth about $16,500. Libelants' steam lighter Sullivan 
went to the assistance of the scows and towed them into Potts Cove, 
the nearest and saf est place, where she tied them up to a dock. When 
the SulHvan was turning this rather heavy tow around and stemming 
the tide, the flood tide swung the rear scow against the side of the 
scow William Turner, which was moored at the dock, causing dam- 

<g==>For otner cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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âge for which libelants hâve been held responsible in the sum of $400. 

[1] The service rendered by the Sulhvan occupied about one-half 
hour, close to midnight, when there was danger of going aground, and 
when the salved scows were drifting up through the Gâte, with the 
danger of striking on the Scaley Rocks, and, in such event, if net sunk, 
then at best fetching up on Casino Beach. For this service the court 
awarded $100 for the fii;st scow and $30 each for the other three scows, 
making a total of $190. 

The theory upon which there was a differentiation between the 
amount allowed for the first scow and the remaining three was that 
the first scow would bear the blow if the four went on the rocks. 
Which scow would hâve suffered the most severe injury is necessarily 
a matter of spéculation, and we are unable to find any basis other than 
to consider the constituent items of the salved property — i. e., four 
scows — as similarly situated. 

[2] The service did not involve any danger and took very little time ; 
but it was prompt and effective, and averted the probability either of 
total loss or substantial injury. In performing the salvage service, the 
salvors injured the William Turner, as noted supra, and it has been 
held that such injury was negligently inflicted. This finding by a court 
of compétent jurisdiction cannot now be questioned, and hence The 
Ashbourne (D. C.) 99 Fed. 111, is inapplicable, and the award in favor 
of the William Turner should not be added to the award for salvage. 

[3, 4] But in ascertaining the nature of the salvage service it is fair 
to consider the difficulty of safely landing the tow and the risk run of 
injuring some other craft, for such risk is an élément of hazard quite 
the same in principle as the risk of injury to the salving boat itself. 
The circumstances constituting the "main ingrédients" in determining 
the amount for salvage are too well known to need répétition. The 
Blackwall, 10 Wall. {77 U. S.) 1, 19 L. Ed. 870. The problem usually 
îs not to award so little as to discourage salvage aid, nor so much as 
to encourage unnecessary or exaggerated service; and, as the trial 
court, in respect of the quantum has much the duty of a jury, the 
amount fixed by it will not be disturbed, if within those limits which 
defîne the maximum and minimum which reasonably should be awarded. 

[5] In the case at bar, however, we think that the award was wholly 
inadéquate. The case is quite like Stebbins v. Five Mud Scows (D. C.) 
50 Fed. 227, except that the danger was greater and the hour later. 
Taking into considération the value of the salved property and the na- 
ture of the service, we are of opinion that libelant was entitled to three 
times (in round numbers) the amount decreed below, and therefore 
that the award should be $600. 

The decree is accordingly reversed as indicated, with costs of the 
appeal. 
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FORD MOTOR 00. v. CASKY et al. 

(Circuit Court of Appeals, Eighth Circuit. July 22, 1018.) 

No. 5044. 

i. Négligence <^=34é — Construction of Passageway to Building— Top of 
DOOB TO Entbance. 

Construction of passageway into automobile assembling building, so 
that door into passageway was hlgher than door liito Interior of build- 
ing, does not coustitute négligence, where building itself was properly 
construeted for purpose intended. 

2. Négligence (©=366(2) — Driver of Lumbeb Wagon— Use of Passageway— 
contbibutoky negligence. 

Driver of lumber wagon, who was Injured wliile drlving on top of 
load tlirough passageway into building, because top of door into pas- 
sageway was hlgher than top of door froni passageway into building, 
where he had several days before driveu through same entranee, and 
knew nianner of its construction, and where second door was 15 feet 
from first, and building was a daylight building, was guilty of contribu- 
tory négligence. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action by George Casey against the Ford Motor Company and an- 
other. Judgment for plaintiff, and défendant named brings error. 
Reversed, and new trial granted. 

William F. Gurley and E. G. McGilton, both of Omaha, Neb. (Mc- 
Gilton, Gaines & Smith, David A. Fitch, and L. B. Robertson, ail of 
Omaha, Neb., on the brief), for plaintiff in error. 

W. C. Fraser, of Omaha, Neb. (George A. Keyser, R. T. Coffey, and 
Crofoot, Scott & Fraser, ail of Omaha, Neb., on the brief), for de- 
fendants in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This is an action brought by George 
Casey, as plaintiff, against the Ford Motor Company and C. N. Deitz 
Lumber Company as défendants, to recover damages for personal in- 
juries received by him through the alleged négligence of Ford Motor 
Company. The Lumber Company was the employer of Casey, within 
the terms of the Nebraska Workmen's Compensation Law (Laws 1913, 
c. 198), and it only seeks in this action to reimburse itself for moneys 
paid to the plaintiff under that law. The action, then, is really between 
the plaintiff and the Ford Motor Company, hereaf ter called défendant. 
The plaintiff assigns as error the refusai of the court to direct a verdict 
in its behalf. The trial court did take from the jury, whether rightly 
or wrongly cannot now be considered, ail grounds of négligence ex- 
cepting one. This ground was stated in the complaint as f oUows : 

"That the Ford Motor Company, défendant herein, shortly before July 26, 
1916, had construeted a large building for carrylng on its business at Six- 
teenth and Cumlng streets, Omaha, Neb.; that sald building was so con- 
strueted that the entranee to same for the purpose of delivering lumber, such 

^s»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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as that delivered by the plalntifC herein, was on tlie west side of said build- 
ing througli a dooi- large enough to drive through with a team and wagon; 
Ihat said building was so constructed tliat a party drlvlng thereln, before 
reaching tlie Interior of said building proper, was obllged to drive through 
an entrance or passageway sllghtly wider than the space requlred for the 
passage of a team and wagon, and about 10 feet In length ; that at the end 
oï said passageway, before cntering into the building proper, there was lo- 
cated a door whlch was slightly wider thsin the room necessary for the pas- 
sage of a team and wagon ; that the doorway at the entrance of said build- 
ing was 8 feet 11 Inehes hlgh, und the doorway at the entrance from said 
passageway into the building proper was 8 feet 5% inehes In helght, * * * 
and said Ford Motor Company negligently and earelessly constructed said 
passageway and the door leadlng Into the main part of said building in an 
unsafe and dangerous inanner, for the purpose of drlvlng into and through 
said passageway and door with loads of lumber siniilar to the one drlVen 
by the plaintiff herein." 

The trial court, af ter statîng to the jury that this claim of the plain- 
tiff was the one claim on which he was entitled to go to the jury, fur- 
ther said to them : 

"The only elalin he has gotl agalnst the Ford Motor Company is in the 
fharge that the entrance was defective. And in the évidence it appears that 
hls claim is that It was bullt In such a way that, when approachlug it with 
a load, he could not see either, he clalmsi, the second door beyond the flrst, 
or the fact that the second door on beyond the flrst, further into the build- 
ing, was six Inehes lower than the one in the outer wall of the building. Kow 
that is hls claim." 

The jury retumed a verdict in favor of the plaintiff. 

[1, 2] The évidence shows that Casey had driven into the building 
through the entrance complained of several days before his injury with 
a load of lumber and found no difficulty in so doing. On the day in 
question he had a load of 2,500 feet of lumber piled upon a wagon and 
Casey himself sat upon the lumber. By ducking his head, he was en- 
abled to pass through the first entrance, but was injured in attempting 
to pass through the second door ; the top of the same being, according 
to the testimony, 5% inehes lower than the first door. The proposition 
then is this : There being no évidence on the part of any one that the 
building was not properly constructed, taking into considération the 
purposes for which it was erected, namely, for the assembling and re- 
pair of automobiles, is the fact that Casey was injured suffîcient évi- 
dence of négligence or faulty construction to sustain the verdict of the 
jury? The defect in the construction of the building, when reduced 
to its last analysis, is that the top of the second door was 5% inehes 
lower than the top of the first door. The évidence shows that the floor 
between the first and second doors slightly inclined toward the second 
door, the distance between the two doors being 15 feet. Whether the 
discrepancy between the height of the two door openings was because 
of this incline does not appear, nor is it material. It was the duty of 
the Ford Motor Company, in constructing the building, to use ordinary 
care to see that the passageway which was intended for teams and 
wagons was reasonably safe for the purpose for which it was in- 
tended to be nsed. The law would not require the Ford Motor Com- 
pany, in the exercise of ordinary care, to provide an entrance through 
which ail teams and wagons, however loaded, or however high, could 
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pass with safety. It would be impossible to do so in constructing a 
building for the purposes mentioned. Whether or not the Ford Motor 
Company exercised ordinary care in the construction of the passage- 
way cannot be left to dépend upon the varying heights of différent 
loads that may attempt to pass through the passageway. Casey passée 
through saf ely with one load of lumber, and then, in attempting to pass 
through with a much higher and heavier load, with himself upon the 
load, was injured. How can any rule of law be laid down as defining 
the duty of the Ford Motor Company, if the heights of the loads pass- 
ing through the passageway in question are continually changing? I£ 
the Company should find in the exercise of ordinary care that a certain 
door space was high enough to allow the passage of an ordinary load 
of lumber through the same, would the law also require them to pro- 
vide for a high load of lumber, and not only a high load of lumber, 
but a man sitting on the lumber? As has been said before, there is no 
évidence tending to show that the passageway was not constructed in 
accordance with the best knowledge obtainable. If we are to concède, 
however, that the fact of in jury was évidence sufficient to take the case 
to the jury, we are further of the opinion that, taking into considéra- 
tion Casey's knowledge of the construction of the passageway, and the 
further fact that the building itself was what is known as a daylight 
building constructed of steel and glass, with metallic frames, and that 
there was a distance of 15 feet between the first and second doors, 
that Casey was clearly guilty of contributory négligence in attempting 
to force his way through the second door. 

The judgment below should be reversed, and a new trial granted ; 
and it is so ordered. 



TJNITBD STATES, for Use of SAMUEL HASTINGS CO., v. 
LOWRANCE et al. 

(Circuit Court of Appeals, Elghth Circuit. June 28, 1918.) 

No. 4924. 

1. United States <S=67(1) — Contbacts— Bonds — Construction. 

Àct Aug. 13, 1894, as amended by Act Feb. 24, 1905 (Comp. St. 1916, 
§ 6923), as to contraetor's bonds to secure materlalmen, and bonds given 
thereunder, must be liberally construed. 

2. United States ©=»e7(2) — Contbacts— Bonds — Constbtjction — "Mateeial."^ 

Bond of contractor, constructing levée under contract with the United 
States, glven under Act Aug. 13, 1894, as amended by Act Feb. 24, 1905 
(Comp. St. 1916, § 6923), securlng payment for labor and materlal used 
in prosecutlon of the work, covered bill for feed fumlshed for mules 
used in hauling on and about the work, as "materlal" used In the work. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Materlal.] 

In Error to the District Court of the United States for the East- 
em District of Arkansas ; Jacob Trieber, Judge. 

Action by the United States of America, for the use of the Samuel 
Hastings Company, against W. T. L,owrance and others, composing 

^ssFor other cases see same topic & KBY-NUUBBR in ail Key-Nambered DIgeets & Indext» 
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the firm of W. T. & E. M. Lowrance & Co., and others. To review 
a judgment (236 Fed. 1006) sustaining a demurrer to the complaint, 
plaintiff brings error. Reversed and remanded. 

C. L. Marsilliot, of Memphis, Tenn. (Walter C. Chandler, of Mem- 
phis, Tenn., on the brief), for plaintiff in error. 

Henry Craft, of Memphis, Tenn., for défendants in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This is an action upon the bond of a con- 
tracter for prompt payment "to ail persons supplying labor and ma- 
terials in the prosecution" of a public work. Act Aug. 13, 1894, 
c. 280, 28 Stat. 278, amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811. 
The contract was for the construction of a levée along the Mississippi 
river in Eastern Arkansas. The complaint stated that a subcontractor 
for a part of the work necessarily used a large number of horses 
and mules in hauling and dumping earth for the embankment, and 
that the claimant's demand was for hay, grain, sait, and feed fur- 
nished for and consumed by the animais while so employed. The trial 
court held that the materials were not within the statutory bond and 
sustained a motion to dismiss. 236 Fed. 1006. 

[1] The act of Congress and the surety bonds given according to 
its provisions should be liberally, not narrowly, construed. The typi- 
cal Hen laws of the states and the décisions of the courts upon them 
should for the raost part be put aside. Generally they limit the labor 
to direct employment on the work and the materials to those which 
hâve become constituents of the completed structure. The language 
of the act of Congress, "labor and materials in the prosecution of 
the work," is of broader import and embraces much that is not di- 
rectly reflected or physically discemible in the resulting permanent 
structure. It is sometimes difficult to détermine whether given labor 
or materials hâve relation to the object of the contract and the process 
of its accomplishment sufficiently intimate for protection. Cases vary 
so greatly that no definite rule of exclusion and inclusion can safely 
be stated. Much dépends upon the character of the public work, 
the scope of the contract, and the circumstances of its performance. 
Sometimes the last of thèse factors is not given its due influence. 

The f ollowing bave been held included : Trucking f rom a steamer 
landing on an island where the work was to be done to the particular 
locality of the work. American Surety Co. y. Lawrenceville Cément 
Ço. (C. C.) 110 Fed. 717. Coal supplied to a contractor and used to 
operate hoisting and pumping engines employed in the performance of 
a contract for the construction of a dry dock. City, etc., Trust Co. 
V. United States, 147 Fed. 155, 77 C. C. A. 397. Drawings and pat- 
terns made for the contractor constructing a steam vessel for the Unit- 
ed States, f rom which to make molds and castings ; also towing in the 
delivery of materials, wharfage paid in connection with such delivery, 
and the local transfer or hauling of materials. Title Guaranty & 
Trust Co. v. Engine Works, 163 Fed. 168, 89 C. C. A. 618. The case 
last cited was affirmed by the Suprême Court. Title Guaranty & 
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Trast Co. V. Crâne Co., 219 U. S. 24, 31 Sup. Ct. 140, 55 L. Ed. 72. 

Use of equipment in the érection of a naval training station. United 

States V. Illinois Surety Co., 226 Fed. 653, 141 C. C. A. 409. In af- 
firming this case the Suprême Court said : 

"The spécifie objection made to the clalm of the United States Equipment 
Company, for rental of cars, tracU, and equipment used at the Naval Train- 
ing Station and the expense of loadlng the plant and frelght thereon to and 
from the station, Is also unfounded. The Surety Company contends that thi3 
Is not supplying 'labor and materlals.' The equipment was used In the prose- 
cutlon of the work. Materlal was thus supplied, although, a loan serving 
the purpose, no purchase of It was made. The expense of loadlng and frelght 
were properly included wlth the flxed rental as recoverable under the bond." 

Labor in stripping a quarry 50 miles from a breakwater under con- 
tract, transportation of the rock, labor of carpenters and blacksmiths 
in repairing the cars used in the transportation and the tracks upon 
which the cars moved, also the wages of stablemen who fed and drove 
the horses which puUed the cars. United States Fidelity Co. v. Bart- 
lett, 231 U. S. 237, 34 Sup. Ct. 88, 58 L. Ed. 200; Id., 189 Fed. 339, 
111 C. C. A. 71, as explained in Brogan v. National Surety Co., 246 
U. S. 257, 38 Sup. Ct. 250, 62 L. Ed. 703. 

[2] In the case at bar the contractors undertook, not only to com- 
plète an embankment or levée according to spécifications, but also 
to fumish the necessary "plant" to the satisfaction of a govemment 
officiai; and power was reserved to the latter to employ additional 
plant, if progress under the contract was not satisfactory. Although 
the complaint does not set forth the actual situation at the levée, it 
may be reasonably inferred on a motion to dismiss that the plant to 
be assembled for the work included teams as well as wagons, scrapers, 
axes, stump pullers, and the like. Teams brought together for such 
work are more naturally classified with implements than with work- 
men, and feed for the teams so employed with fuel for power than 
with the board of men whom the circumstances of employment leave 
free to exercise an independent choice. It is said that it would hâve 
been necessary to feed the teams, whether they were working or not. 
But that is not the test, as is shown by Brogan v. National Surety Co. 
In that case the location of the work made it necessary for the con- 
tractor to provide board and lodging for the men on the ground. He 
did so under an arrangement by which he was to deduct a stated 
amount monthly from their wages. Protection under the statutory 
bond was given one who furnished him with groceries and provisions. 
It was held that the supplies had a proximate relation to performance 
of the contract work. Though the circumstances of the case before 
us are not fully stated, we do not think it can be said from the face 
of the complaint that the fumishing of the feed for the teams was a 
casual transaction, but indirectly related to the performance of the 
levée contract. It is averred that the feed was "used and consumed 
* * * in the prosecution and exécution of the earthwork." 

The judgment is reversed, and the cause is remanded for furthef 
proceedings in conformity v.'ith this opinion. 
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DEVOST V. TWIN STATE GAS & ELECTRIC CO. et al. 

CITY OF BEKLIN v. DEVOST. 

(Circuit Court of Appeals, First Circuit. June 6, I&IS.) 

Nos. 1207, 1298. 

COSTS (©=18 — FEDERAL COTJRTB LACK OF JURISDICTION. 

Where plalntilï, in order to get jurisdiction in fédéral court against 
citizen of same state, iinpleade<l latter after having brought action in 
first instance against corporation of anotlier state, Circuit Court of Ap- 
peals, in reversing ;iudgment of District Court and dismissing action for 
lack of jurisdiction, may direct latter court to enter .ludgment, under Ju- 
diclal Code, § 37 (Comp. St. 1916, § 1019), for costs of botli courts against 
plaintiff. 

In Error to the District Court of the United States for the District 
of New Hampshire ; Edgar Aldrich, Judge. 

On pétition for limited rehearing. Pétition denied. 
For former opinion, see 250 Fed. 349, C. C. A. . 

Before DODGE and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. By pétition for a limited rehearing, 
Joseph O. A. Devost, plaintiff below, seeks to review the order of this 
court so far as it directs the District Court to enter judgment for costs 
of that court. 

Section 37 of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1098 [Comp. St. 1916, § 1019]), by its express terms, is appli- 
cable equally to suits commenced in a District Court and to suits re- 
moved from a state court, and concludes, "and shall make such order 
as to costs as shall be just." 

In Mansfield, C. & L. M. Ry. Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 
510, 28 L. Ed. 462, cited in our former opinion, it was said of Act 
March 3, 1875, c. 137, § 5, 18 Stat. 472, the basis of section 37: 

"Thèse provisions were manifestly designed to avoid the application of the 
gênerai rule, which, in cases where tlie suit failed for want of jurisdiction, 
denied the authority of the court to award judgment against the losing party, 
even for costs. Mciver v. Wattles, 9 Wheat, 650 [6 L. Ed. 182] ; Mayor v. 
Cooper, 6 Wall. 247 [18 L. Ed. 851]." 

The requirement by section 29, Judicial Code (Comp. St. 1916, 
§ 1011), of a bond in removal cases "for paying ail costs that may be 
awarded by the said District Court if said District Court shall hold 
that such suit was wrongfuUy or improperly removed thereto," does 
not give, but assumes and recognizes, power in the District Court to 
award costs — a power granted by section 37. We find in section 37 
no ground for the distinction which the petitioner makes between 
the power of the District Court to award costs in removed cases and 
the power to award costs in cases originally brought in the District 
Court. It may be said, however, that there are many cases in which 
the courts apparently hâve overlooked the purpose of Act March 3, 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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1875, c. 137, § 3, 18 Stats. 470, as above set forth, and even after the 
passage of that act hâve applied the former rule which Act March 3, 
1875, vvas designed to avoid. Citizens' Bank v. Cannon, 164 U. S. 319, 
17 Sup. Ct. 89, 41 L. Ed. 451, g'ives spécial emphasis to the rule of 
the earlier cases, but does not consider the question of the power of 
the District Court under Act March 3, 1875, and the décision was very 
carefully confined to the question whether, when a Circuit Court dis- 
misses a suit for want of jurisdiction, it can give a decree for costs, 
including a fee in the nature of a penalty. We are unable to regard 
that case as an authority which requires us to ignore the plain lan- 
guage of section 37. 

It is to be noted that provision is made for cases in which, when 
brought or removed, the lack of jurisdiction may not appear imme- 
diately, and that if it shall appear, "at any time after such suit bas 
been brought or removed thereto, that such suit does not really and 
substantially involve a dispute or controversy properly within the 
jurisdiction of said" court, it may then "dismiss the suit or remand it 
to the court from which it was removed, as justice may require, ànd 
shall make such order as to costs as shall be just." 

Phœnix-Buttes Gold Mining Co. v. Winstead (D. C.) 226 Fed. 863, 
was a suit brought in the District Court, and costs were allowed. 
That court observed concérning authorities cited: 

"ViTiile thèse eases represent instances of remand,. the statuts puts both 
classes in the same category, and under its laiiguage the provision as to 
costs is equally applicable to both." 

See, also, Robinson v. Anderson, 121 U. S. 522, 7 Sup. Ct. 1011, 30 
L. Ed. 1021. 

As originally brought in the District Court, the lack of jurisdiction 
in the présent case did not appear, but flrst arose upon the plaintiff's 
joining an additional party and amending his déclaration to make the 
action joint. 

While it cannot be said that the parties to the suit were coUusively 
joined, it appeared by the record that parties to said suit were im- 
properly joined for the purpose of creating a case wherein a citizen 
of the same state as the plaintiff should be sùed in the fédéral court 
in a joint controversy not properly within the jurisdiction of said 
court. 

In our former opinion cases are cited in which the Suprême Court 
and this court exercised the power to direct the District Court as to 
what order it should make concerning costs of that court. As the 
District Court, under section 37, bas the same power in removed cases 
and in cases brought originally in that court, so this court has power 
to direct the District Court to give judgment for costs in cases er- 
roneously brought, as well as in cases erroneously removed. 

We think it just that the costs of both courts should be borne by 
the party who erroneously invoked the jurisdiction of the District 
Court (Houston v. Filer & S'towell Co., 105 Fed. 538, 44 C. C. A. 
583 ; Id., 104 Fed. 163, 43 C. C. A. 457), and that we hâve the same 
power to direct the District Court to enter such judgment as to costs as 
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we deem proper, as has been commonly exercised by the Suprême 
Court and by this court in respect to cases improperly removed. 
Pétition for a rehearing denied. 



WAED V. CENTRATj TRUST GO. OF ILUNOIS (two cases). 

In re MORRISON. 

(Circuit Court of Appeals, Seventli Circuit. June 26, 1918.) 

Nos. 2601, 2606. 

1. Receivers <S=>16 — Protection of Property Pending Litigatiow. 

The ri^ht of a court of chancery, pending outcome of a suit therein, to 
protect property in issue, as accrued and accruing rents of realty, and 
préserve its status, by appointaient of a reeeiver, is clear. 

'A. Appeal and Error <S;=»955— Review — Discrétion dp Court. 

Action of chancery court, in appointing reeeiver to protect property 
pending suit, Involves its discrétion, and its action wlll not be disturbed, 
unless the discrétion is abused. 

3. Bankruptcy ®=»446 — Review — Décision of Moot Question. 

On pétition to review in banlcruptcy matter, Circuit Court of Appeals 
vcill not décide issues wliich hâve been rendered moot by receipt and 
possession by clerk of District Court of certain rents under order in chan- 
cery suit, found on appeal to liave been proper. 

Pétition to Review and Revise Various Orders of the District Court 
of the United States for the Eastern Division of the Northern District 
of IlHnois. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of Edward W. Morrison, bankrupt, wherein the Cen- 
tral Trust Company of Illinois was appointed trustée. On pétition by 
James R. Ward to review and revise various orders. Suit by James 
R. Ward against the Central Trust Company of Illinois, trustée in 
bankruptcy of Edward W. Morrison. From an order, Ward appeals. 
Order involved in the appeal in the chancery suit, and orders involved 
in the pétition to review and revise in the bankruptcy proceeding, af- 
firmed. 

James R. Ward, of Chicago, 111., for petitioner and appellant. 
James Rosenthal, of Chicago, 111., for respondent and appellee. 

Before AUSCHUUER and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge. Pétition in bankruptcy against Mor- 
rison was filed August 8, 1916, and the Central Trust Cornpany was 
appointed reeeiver. On représentation of the reeeiver that James R. 
Ward was holding real estate which actually belonged to Morrison, 
on August 23, 1916, the court made an order restraining the tenants 
of the real estate from paying rent to any other than the reeeiver, and 
directing its payment to the reeeiver until further order of the court. 

®=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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It does not appear that any of the rents came into the hands of the re- 
ceiver, and on February 27, 1918, the court entered a further order, 
modifying the first order, and directing the tenants to pay the accrued 
and accruing rent to the clerk of the court, in pursuance of an order 
of same date made by the District Court in a chancery proceeding as 
hereinafter referred to. The action of the court in entering thèse or- 
ders in the bankruptcy proceeding is the Subject-matter of pétition for 
review involved in the first above named cause. 

The second is an appeal from an order of the same District Court, 
entered February 27, 1918, in a chancery proceeding commenced there- 
in by the trustée in the Morrison bankruptcy, who had filed a plenary 
bill against Ward and the tenants, charging that Morrison had, prior 
to the bankruptcy proceeding, conveyed the real estate to Ward in 
fraud of his creditors, as well as by way of preferring Ward in the 
payment of certain claims which Ward allèges he had against Morri- 
son, and praying for an accounting, and that Ward be temporarily and 
permanently restrained from disposing of the real estate, and from col- 
lecting the rents, and that a receiver be temporarily appointed to col- 
lect the accrued and accruing rents, those accrued being alleged to be 
ail the rents earned from and after the date of filing the pétition in 
bankruptcy. The order entered by the court directed the tenants of 
the real estate to pay to the clerk, and directed the clerk to receive, 
hold, and deposit in responsible banks ail the accrued and accruing 
rents of the real estate, specifically enumerating those for September, 
1916, and each and every month thereafter, for disposition as the court 
may direct. 

[1, 2] It is contended for appellee that appeal does not lie from this 
order. But assuming, without determining, appealability, we meet ap- 
pellant's complaint that the order was in any event unwarranted. The 
right of a court of chancery, pending the outcome of a suit therein, to 
protect property in issue and préserve its status, is clear. M. & M. Ry. 
Co. V. Soutter, 154 U. S. 540, 14 Sup. Ct. 1158, 17 L. Ed. 616; Sage 
V. Memphis, etc., Ry., 125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694. 
Such action on the part of the court involves the exercise of its discré- 
tion depending upon the particular facts and circumstances of each 
case, and if upon review it does not appear that the court abused its 
discrétion in that regard, its action will not be disturbed. See cases 
cited above. Examination of the moving papers upon Vi^hich the Dis- 
trict Court acted in making the order, as appears from the transcript, 
not only fails to show that its discrétion was abused, but, on the con- 
trary, convinces us it was reasonably and wisely exercised; and we 
find no ground for disturbing the order of the court in chancery from 
which the appeal herein is taken. 

[3] The receipt and possession by the clerk of thèse rents under the 
order in the chancery suit being thus found to be proper, there is no 
need for further considering or deciding the issues raised by the péti- 
tion for review in the bankruptcy matter, thèse being now moot, and 
their décision would serve no useful purpose in this litigation. 

The order of the District Court involved in the above-mentioned ap- 
peal in the chancery suit, and the orders of the district court involved 
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in the above-jiamed, pétition to review and revise in the bankruptcy 
proceeding, are both affirmed. , • , 

Judge Kohlsaat, since deceased, sat at the oral argument, and on con- 
férence concurred in this resuit, but did not see the opinion. ■ 



THE NEPTUNE. 

(Circuit Court of Appeals, Second Circuit. April 25, 1918.) 

No. 24T. 

1. TJnitkd States Marshai.s <©=»11 — Feer— Aqreemîjnt. 

Tliere can be no légal agreement for a marshal to charge more than 
§2.50 per day for keeping an attached vesscl, , the fee limited by Rev. 
St. §829 (Comp. St. 1916, § 1386); section 823 (section 1375) provlding 
the -'followlrig and no other compensation" shall l>e allowed marshals. 

2. UsiTED States MaRiSiials. ®=321 — Fées — Keepiwg Attaciibd Vessel. 

The .?2.50 per 4P^y ^ov keeping an attached vessel, by Rev. St. § 829 
(CoiTip. St. 1916, § 1386), allowed a marshal, covers only cost of custody 
proper; and. she sinking without his fault, a charge for raislng and 
beaehing is proper. 

3. Admiralty <S=»125 — Taxation of Costs — Référence— Issue of Fact. 

A marshars charge for raising an attached vessel being contested on 
the ground that she sank through his fault, the matter must be refer- 
red, and cannot be determined on affidavits. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Ivibel by Verdon '& Co. against the steam tug Neptune. From an 
order retaxing the mashal's fées and expansés, lihelant appeals. Re- 
versed and remanded, with instructions. 

Appeal from an order of the District Court retaxing the marshal's fées 
and expansés in the custody of the Neptune, arrested by hlm on April 19, 
1917, and sold on May 28, 1917. While in his custody for a part of the tinie, 
he eniployed one ke<^per at .^5 per diem, and for the rest two at $2.50 eaeli 
per dicni. On the day of the arrest the libelant wrote a letter to the mar- 
shal, authorizing hira to place two keei)ers on the tug uutil further notice. 
The libelant asserts that he was required to give such an authoriz/ation as a 
condition of arrest. Thi.« the marshal dénies. Other lienors besldes the li- 
belant intervened, who clalm that as to theni in any event the authorization 
Is invalid. 

The Neptune, while moored at the pier, sank, and the marshal was at sub- 
stantial expense in raising and beaehing her. The lienors urge that thèse 
exinnses are not ])ropei-ly chargeable, liecause the Neptune was left in an 
exposed place, subject to be pouuded agalnKt the sides of the piers, so that 
her seams opened. This dispnted issue was presented only upon aflldavits. 

Mark Ash and J. P. Nolan, both of New York City, for appellants. 
John Hunter, Jr., of New York City, for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
IIAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The appellee does not contend that, without the libelant's au- 

<gx:^For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
252 F.— 9 
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thorization, the marshal has the right to charge more than $2.50 per 
diem for the custody of the vessel. Indeed, such a contention would, 
if made, be in the face of the statute (R. S. §§ 823, 829 [Comp. St. 
1916, §§ 1375, 1386]), which expressly limits the marshal's allowance 
to that amount. Such lus been the uniform ruling of the District 
Courts for the Southern and Eastem Districts of New York, and the 
question admits of no debate. The Persévérance (D. C.) 22 Fed. 462 ; 
The Captain John (D. C.) 41 Fed. 147; The F. Merwin, 10 Ben. 403, 
Fed. Cas. No. 4,893. Furthermore, since the fées are fixed by statute, 
under settled rules no agreement is yalid by which they are changed. 
Hatch V. Mann, 15 Wend. (N. Y.) 44; Gilman v. Des Moines Valley 
R. R. Co., 40 lowa, 200; Phœnix Ins. Co. v. McEvony, 52 Neb. 566, 
72 N. W. 956; Edgerly v. Haie, 71 N. H. 138, 51 Atl. 679; Price v. 
Lancaster County, 189 Pa. 95, 41 Atl. 987 (obiter) ; Burke v. Webb, 
32 Mich. 173, 182; Carpenter v. Taylor, 164 N. Y. 171, 58 N. E. 53. 
In Crofut V. Brandt, 58 N. Y. 106, 17 Am. Rep. 213, the Hmitations 
upon the sheriff in such matters are discussed with learning. The doc- 
trine goes back to Ejiglish cases before the Révolutioti, which may be 
found collated in Hatch v. Mann, supra. Hence we iind that no légal 
agreement could exist which would authorize a recovery by the marshal 
of more than $2.50 per diem for keeping a vessel. The amount may 
be inadéquate under présent conditions, but it is fixed by law, and we 
hâve no power to change it. 

[2,3] However, this fee comprises . only the cost of the custody 
proper of the vessel; it does not cover the marshal's expenses for 
wharfage (The F. Merwin, supra), or the like (The Nellie Peck [D. 
C] 25 Fed. 463). If the vessel sank without fault of the marshal, 
he would be responsible for her protection, and his charges for rais- 
ing and beaching her would be proper. Indeed, the libelant and the 
lienors do not dispute this, or contend that the charge of $2.50 per 
diem would cover such services. Their position is that the marshal 
was at fault for leaving her where she was. It is clear that this is- 
sue cannot be satisfactorily disposed of upon afifidavits. If the parties 
wish to contest the charge, the matter must be referred, so that évi- 
dence may be taken and the issue properly determined. If not, the 
charge must be allowed. 

The charge of $5 is proper when the marshal draws and exécutes a 
deed ; if the party draws it, as he may, the charge is only $1. R. S. 
§ 829. 

Order reversed, and cause remanded, with instruction to retax the 
costs as ahove provided. 
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WHITR, Immigration Oom'r, t. TAM SEN. 

(Circuit Court of Appeals, Ninth Circuit. July 1, 1918.) 

No. 3124. 

ALIENS ®=532(13) JTJKISDICTION— IMMTGBATION Proceedinos. 

Wiiere S., applying for admission as native-born citizen of TJnited 
States, produced, wlien examined under Chinese Exclusion Acts, eerti- 
fied copy of court discharge in liabeas corpus, and commlssioner of im- 
migration denled admission upon sole ground tliat appllcant was not 
person descrlbed in court discharge, United States District Court had 
jurisdletion to adjudicate the matter of Identity; décision of immigration 
autlioritles not precluding sucli inquiry. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. DooUng, 
Judge. 

Proceedings by Tarn Sen against Edward White, as Commissioner 
of Immigration at the Port of San Francisco, Cal. Décision in favor 
of the former, and the latter apipeals. Affirmée!. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellant. 

George A. McGowan, of San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Under the name Tam Sen, appellee arrived 
in San Francisco on the steamer Costa Rica Februaiy 15, 1917, and 
applied for admission as a native-born citizen of the United States. 
After examination under the gênerai immigration laws he was found 
admissible. He was then examined under the Chinese Exclusion Acts, 
where he provided a certified copy of a court discharge issued to Tam 
Seii in a proceeding, No. 6411, before the United States District Court 
for the Northern District of California upon December 17, 1888. The 
commissioner of immigration for the port of San Francisco denied 
admission upon the sole ground that appellee was not the Tam Sen 
described in the court record No. 6411. 

The principal point is: Did the District Court hâve jurisdiction in 
this proceeding to détermine the identity of the person to whom the 
proceedings, entitled "In the Matter of Tam Sen on Habeas Corpus," 
No. 6411, had in 1888 applied? The position taken by counsel for the 
government is that whether appellee is the identical person referred to 
in the District Court proceedings had in 1888 was one for détermina- 
tion after hearing by the proper immigration authorities, and that, the 
matter having been decided by such authorities, the courts hâve no 
power to adjudicate in the premises. Of course, it is thoroughly well 
established in gênerai that in respect to persons of Chinese descent 
asking admission the décision of the executive officers is final, "what- 
ever the ground on which the right to enter the United States is claim- 
ed, as well when it is citizenship as when it is domicile, and the be- 

€=3For oUier cases see same tapie & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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longing to a class excepted from the exclusion acts." United States 
V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 h. Ed. 1040. 

But the exact point involved upon this appeal is to be distinguished, 
in that the question herein was not as an original matter whether appel- 
lant was a citizen or otherwise entitled to enter the United States, but 
solely whether he is the identical person, Tarn Sen, named in the judi- 
cial record which he produced, and whose right to enter had been 
judicially determined nearly 30 years ago by the same court in which 
the présent proceeding was pending. Within this confined issue the 
paroi évidence which appellee offered in connection with the court rec- 
ord was admitted for the purpose of establishing the identity of the 
individual named in the record produced with the person named in 
the habeas corpus proceeding before the court. Tlie course taken by 
appellee was because the action of the executive officers made it neces- 
sary for him to show that the former court record had direct relation 
to the présent proceeding, in that the person vi'ho, by such former dé- 
cision, had been held to be illegally detained, was the identical person 
complaining that he was now unlawfully detained. 

Notwithstanding the fact that the executive officers held that there 
was lack of identity, we believe the court has the power to hear and 
détermine such an issue, to the end that it may protect a person in the 
enjoyment of his previously legally established right to be in the Unit- 
ed States. United States v. Chin Len, 187 Fed. 544, 109 C. C. A. 310. 
The question of the identity of appellant may hâve been — doubtless 
was — properly jSrst for considération and détermination by the execu- 
tive officers, but in our opinion their décision did not preclude inquiry 
by the judicial power into the applicability of the court record to the 
person claiming to be affected thereby. 

Upon the merits of the matter there was a différence in the opinions 
among those who testifled before the court and the immigration offi- 
cers; but the learned judge of the District Court, after hearing and 
observing the witnesses and hearing in détail the story of the petition- 
er, was "thoroughly satisfied" that the immigration officers had made 
a mistake, and that petitioner is the man whose rights had been ad- 
judged in the former proceeding. We are impressed by the beHef that 
the question of identity was justiciable, and that the correct resuit was 
reached. 

Affirmed. 
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SOLTER et al. v. LREDOM & WORRETJ. CO. et al. 

In re CHARLES WACKER CO. 

(Circuit Court of Appeals, Fourth Circuit. Jlay 7, 1918.) 

No. 1564. 

Sale.s <S=:3l(4) — Dkfinitenesr of Contra ct — Pkice. 

Contraet of sale of a certain new paclier's standard tomatoes, priée 
fïunrantee<l aRaiiist declijie. to date of shiimient, of packs of standard to- 
matoes of named well e.stablislied and Icuown packers, nnder rule tliat 
tiiat is definite and certain tliat can be inade so, is not too iiidefinite as 
to priée, wiiicli i« tlie lowest market price reached ; standard tomatoes 
having a market value to the same extent and degree as grains. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore, in bankruptcy; John C. Rose, Judge. 

In the matter of the Charles Wacker Company, bankrupt. From 
the District Court decree (244 Fed. 483), reversing the referee's order 
disallowing claims of the Leedom & Worrell Company and others, 
the trustées, George A. Solter and another, appeal. Affirmed. 

Richard S. Culbreth, of F>altimore, Md., for appellants. 

Alexander Hardcastle, Jr., and Cari R. McKenrick, both of Balti- 
more, Md. (Bartlett, Poe & Claggett, of Baltimore, Md., on the brief), 
for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

WOODS, Circuit Judge. In the course of the bankruptcy of the 
Charles Wacker Company, the District Court held, contrary to the 
contention of the trustée, that the following instrument constituted a 
contraet sufficiently definite to bind the bankrupt for damages for its 
breach. 

"A. E. Kldwell & Company, Canned Coods Brokers, 125 Cheapside, 
Baltimore, Md. 

"Sold to J. M. Radford Gro. CVi., Abilene, Tex., for account of the Chas. 
Wacker Co., Bal timoré, Md. : 
"4,000 c/s No. 2 Wacker's Best Brand future 1916 packed 

standard tomatoes, in sanitary tins 60 per doz. 

"1,000 c/s No. .3 Wacker's Best Brand future 1916 packed 

standard tomatoes, in sanitary tins 80 per doz. 

Priées guaranteed against décline of the following reliable packs of .stand- 
ard tomatoes to date of shipnient: Roberts Bros., Big R Brand, Numsen's 
Clipper Brand, Langrall's Maryland (Jhief Brand, Schall's Terra pin Brand, 
Mc;Grath's Champion Brand, Torsch's l'eerless Braud, Pooto's Compa.s.s; 
Brand, Booth's Oval Brand. 

"Terms: Cash less li^'i in 10 days f. o. b. Balto. Usual guaranty of six 
m,onths against swells and leaks. Goods guaranteed to eomply with the 
national l'ure Food Laws. 

"Ship : 100% delivery guaranteed. 

"Shipment at packer's option during packing season. 

"A. E. Kidwell & Co., Brokers. 
"J. M. Radford Grocery Co., 
"E. G. Boyer, Sect'y. 
"1/24/lG Baltimore. Accepted: The Charles Wacker Co., 

"Chas. Wacker." 

(gx=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The trustée appeals, insisting that there was no contract because 
the price was too indefinite. 

When parties sign an instrument intended by them to be a bind- 
ing contract, the duty of courts is iinperative to give effect to it, if 
by any reasonable construction its meaning can be made to appear 
reasonably definite as to quanti ty, price, and other essentials. In 
applying this rule, that is regarded definite and certain which can be 
made so. By stipulation it was agreed: 

"That No. 3, No. 2, No. 1, and No. 10 standard tomatops hâve a market 
valu'e to the same extent and degree that grains and other standard commod- 
Ities hâve. That the reason for having thèse contracta guaranteed against 
décline in priées was to enable the Charles Waokor Company to introduce its 
goods in compétition wlth the goods of the packers whose names appear as 
those against which the déclines were guaranteed : they being well-establlshed 
and well-known manufacturers of canned goods, while the Wacker Company 
was comparatively new at the business." 

The Maryland statute provides : 

"The price may be fixed by the contract, or may be left to be fixed In such 
manner as may be agreed, or it may be determined by the course of dealings 
between the parties." Bagby's Code, art. 83, § ,30. 

This statute is a formulated statement of the recognized rule. The 
clear meaning of the instrument, in the light of the admissions in the 
stipulation, was that the Charles Wacker Company sold the tomatoes 
for the price stated, but agreed to an abatement to any lower price 
that the purchaser might be able to show the standard brands men- 
tioned had reached during the life of the contract. Thèse brands be- 
ing well established and well known, no intrinsic difficulty is perceived 
in proving the range of priées for the period contemplated. The con- 
tract as to price was thus in effect fixed at the priées stated for goods 
of a recognized market grade, subject to réduction in price to the low- 
est point reached in the price of such goods within the period. This 
made the price capable of judicial ascertainment. Ames v. Quimby, 
96 U. S. 324, 24 L. Ed. 635 ; Rutledge v. McAfee, 72 Md. 28^ 18 Atl. 
1103; Aniel v. Hannah, 106 Ga. 91, 31 S. E. 734; Lund v. McCut- 
chen, 83 lowa, 755, 49 N. W. 998; Phifer v. Erwin, 100 N. C. 59, 
74, 6 S. E. 672. The case of Parks v. Griffith, 117 Md. 494, 83 Atl. 
559, and 123 Md. 233, 91 Atl. 581, relied on by appellants, recognizes 
the rule above stated. 

Afifirmed. 



WHITMOBE V. SWANK 135 

WHITMORE et al. v, SWANK. 

In re WHITMORE. 

(Circuit Court of Appeals, Fourth Circuit Aprll 19, 1918.) 

No. 1588. 

Bankbuptct i@=>467 — Peefekenchs— Fact Questions. 

It belng eonceded that a bankrupt's conveyance to his sons was made 
within four months prior to the adjudication, whlle the grantor was 
Insolvent, and tliat It would secure tlie grantees a greater proportion of 
their claims tlian other creditors of their class would secure, it was a 
question of fact for tlie trial court whether the grantees had reasonable 
cause to belleve the grantor was insolvent and that the conveyance would 
effect a préférence. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Harrisonburg, in Bankruptcy ; Henry Clay 
McDowell, Judge. 

Bill by Ward C. Swank, as trustée in bankruptcy of William C. 
Whitmore, bankrupt, against William C, Jas. H., and Howard S. 
Whitmore. Decree for complainant, and défendants Jas. H. and How- 
ard S. Whitmore appeal. Affirmed. 

D. O. Dechert and H. W. Bertram, both of Harrisonburg, Va., for 
appellants. 

George E. Sipe, of Harrisonburg, Va. (Sipe & Harris, of Harrison- 
burg, Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. In this suit by the trustée in bankruptcy of 
William C. Whitmore, the court below set aside a conveyance by the 
bankrupt to two of his sons of certain real estate in Harrisonburg, 
Va., comprising the bulk of his property, on the ground that it was a 
voidable préférence. The grantees appeal. 

It appears to be eonceded : (1) That the conveyance was made with- 
in four months prior to the adjudication; (2) that the grantor was in- 
solvent at the time ; and (3) that the conveyance, if allowed to stand, 
will give the grantees a greater percentage of their claims than other 
creditors of the same class will be able to secure. The only question 
in dispute is whether the sons had reasonable cause to believe that their 
father was insolvent and that the conveyance to them would eflfect a 
préférence. But this was purely a question of fact for the trial court 
to détermine, and its décision necessarily implies a finding adverse to 
the appellants. True, they stoutly denied any knowledge of their 
father's embarrassment ; but direct testimony to the contrary, the re- 
lationship of the parties, and the circumstances attending the transac- 
tion warranted the conclusion of the learned district judge. 

We find no occasion to disagree with that conclusion, and the decree 
appealed from is accordingly affirmed. 

<gX3>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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SEWARD TEUNK & BAG OO. t. OSTERWFJL et al. 

(Circuit Court of Appeals, Third Circuit. May 29, 11)18.) 

No. 2350. 

Patents <ê:=5328 — Validity and Infkingement — IIanger for Waedkobe 
Trunks. 

Tlie Seward patent, No. 1,18.">,404. for a hanger for wardrobe trunks, 
held not auticlpated, valid and infringed. 

Appeal from the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit in equity by the Seward Trunk & Bag Company against David 
Osterweil and others, trading as L,. Goldsmith & Son. Decree for 
défendants, and complainant appeals. Reversed. 

Chas. E. Brock, of Cleveland, Ohio, M. G. Buchanan, of Trenton, 
N. J., Hull, Smith, Brock & West, of Cleveland, Ohio, and Melville 
Church, of Washington, D, C, for appellant. 

Russell M. Everett, of Newark, N. J., for appellees. 

Before BUFFINGTON and McPHERSON, Circuit Judges. 

McPHERSON, Circuit Judge. This action is for the infringement 
of letters patent No. 1,135,404, granted April 13, 1915. The District 
Court dismissed the bill (opinion not reported), holding the three 
claims in suit to be void for lack of invention. If the claims are good, 
infringement is plain, so that the only matter we need consider is 
the question of invention. In our view, the device is patentable, and 
this conclusion is due so much to the excellent argument for the Trunk 
Company that we follow its outline in what we are about to say. 

The device of the patent is for use in a wardrobe trunk, the well- 
known trunk that stands upright and opens outwardly on vertical 
hinges. Usually one side of the trunk carriés drawers for smaller 
articles, while the other side is adapted to carry coats, trousers, dresses, 
and similar garments; the chief advantage being that such garments 
can be hung therein, instead of being folded and packed in layers. 
As soon as the trunk is opened, any one of thèse garments can be 
easily reached without disturbing another. Wardrobe trunks were 
first ofïered about 1900, and hâve since come more and more into 
use ; their growing popularity being due to the ready access they 
afford to the suspended garments, and to the fact that thèse garments 
are carried in better condition. As was to be expected, improvements 
hâve since been made in several particulars, and we think the patent 
in suit marks a distinct advance in the art, and deserves the pro- 
tection of the law. 

In the beginning, the usual hanger that carried the garment was 
somewhat curved and was itself hung by a single hook, placed at the 
middle of the curve and adapted to engage with a rod or bar in the 
compartment. Sonietimes this rod could be pulled forward, so as to 
move the group of hangers and the garments together eut of the 

<ËX35Fcir otliei- cases see saine toplc & KEY-NUMBBR ia ail Key-Numbered Dlgests & Indexes 
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compartment before they were lifted off the rod. Thèse "one-point" 
hangers (Seaman patent, No. 753,743, applied for in June, 1903) car- 
ried coats or other sleeved garments very well, but were not as suit- 
able for dresses or cloaks, since thèse should bc folded or draped over 
a horizontal support. The trunks were soon improved by using a 
"two-point" hanger, which was a horizontal bar with a hook at each end 
and a depending intégral portion shaped to carry a coat and other 
garments. The bar served two purposes : It was the support for the 
whole hanger, and over its horizontal surface a dress or a cloak or 
a pair of trousers could be draped or folded, while on the depending 
portion a coat or other sleeved garment could also be hung. Which- 
ever kind of hanger was to be used, another useful purpose would ob- 
viously be attained, if the hangers could be removed from the com- 
partment, either singly or coUectively, and accordingly means to ac- 
complish this resuit were devised, and may be found in the Hawley 
and Wheary patent, No. 875,811, applied for in 1907, and the Win- 
ship patents. Nos. 1,096,675 and 1,115,362, applied for in 1912 and 
1911, respectively. But thèse devices had the fault that, when the 
hangers with the suspended garments were moved forward, they ob- 
structed the opening of the dravvers (as usually arranged), unless the 
two compartments were spread out in alignment, and this interfered 
with the trunk's stability, especially with the smaller sizes. The 
problem was to devise a trunk of any size with horizontal drawers 
in one side, and a séries of hangers in the other side, and to arrange 
the hangers so as to use ail the available room, and to admit of quick 
and easy movement forward, in order that any hanging garment could 
be reached without delay, without obstructing the drawers, and with- 
out impairing seriously the stability of the open trunk. Ail thèse re- 
quirements are met by the simple device of the patent in suit, which 
is essentially a swinging gâte with projecting brackets spaced to carry 
"two-point" hangers. 

In brief, the improvement consists of a narrow oblong gâte or 
frame, hinged to the outer side of the compartment, the gâte carrying 
at least two brackets a few inches long, with upwardly projecting ends 
adapted to support a "two-point" hanger. The gâte with its burden 
of garments can be swung as a whole completely into the compartment 
or completely outside ; when outside, it stands at a. right angle, and 
gives immédiate access to the garments without obstructing the drawers. 
The spécification enlarges upon thèse advantages in the following 
language : 

"This invention relates to certain new and useful improvements in ward- 
robe trunk.s and more piu-tieularly to a tçate haiiRer espix-ially adapted to Ikj 
used in connection with this dass of trunk for su]iportlng the ^arment hangers 
lu the hanging compartment Ihereof; the ohject beiug to provide a no^'el 
foru) of gâte hanger havlng brackets carrled thereb.v, fornilng a two-point 
suspension for the garment hangers, so as to prevenf the same from swinging 
when the garments are arranged thereon when the trunk' is belng shipped. ■ 

"Anotlxa- ,ol),ieet of the invention is to provide a gâte hanger which i.s s6 
mounted that the same can be swung outvvardly from its conuKirtment in order 
to allow the garments supported thereb,v to l)e accessible so that they. can be 
readily placed In position or removtxl therefroin ; means belng provided for 
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locking the gâte hanger in closed position so as to liold the gafméflts wlthln 
the hanging compartment. 

"Another object of tlie invention is to provide a gâte hanger whlch is ex- 
ceedingly simple and cheap in construction, and one which is preferably form- 
ed of a single pièce of métal having spaced brackets projecting laterally 
therefrom, upon which the garment hangers are spaced and supported in 
such a manner that they are firnily held In position. 

"Another "object of the Invention Is to pTovide a trunk with a body portion 
having a cover portion substantially the same size formiug a hanging com- 
partment in which the gâte hanger is mounted." 

The claims now in dispute are 1, 3, and 4: 

"1. In a wardrobe trunk, the combinatlon with a body portion and a cover 
portion pivotally connected together, said cover portion having a hanging 
compartment, of a gâte hanger pivotally mounted wlthln the cover portion, 
brackets extendlng laterally from said gâte hanger, and garment hangers 
having a two-polut suspension mounted upon said brackets." 

"3. A wardrobe tnink, eomprlslng a body portion and a cover portion pivot- 
ally connected together, a gâte hanger pivotally mounted wlthln the cover por- 
tion and capable of swinging outwardly and away from the body portion, said 
gâte hanger having spaced laterally projecting brackets connected thereto. 

"4. A wardrobe tnmk, comprlsing a body portion and a cover portion pivot- 
ally connected together, a gâte hanger pivotally mounted wlthin the cover por- 
tion on the side opposite to Its connection with the body portion, said gâte 
hanger being capable of swinging outwardly at right angles to the cover por- 
tion, and brackets carried by said hanger having upwardly projecting end 
portions." 

What has thus been said is we think sufficient to explain and to dis- 
cuss the subject. The device is simple and effective, and has met 
with immédiate and marked success. We regard it as patentable. 
In the last analysis, the différence between a patentable improvement, 
and one that is produced by the skill of the calling, rests upon a 
différence of attitude between the minds that are required to décide. 
For example : To the district judge, this patent is not the product 
of invention; to our minds it goes beyond the ordinary skill and de- 
serves a patent. On this point we can add nothing useful. 

Only one patent was urged as anticipating, the French patent 
of 1912 to Coulembier, No. 444,513, and we think little need be said 
about this. In some respects the device resembles Seward's gâte, 
but on the whole it is cumbrous and ineffective. As was pointed out 
by two of the plaintiff's witnesses, several reasons support this con- 
clusion. One is that Coulembier loses about half the space in the 
hanger compartment, owing to the lozenge shape of his gâte. This de- 
fect alone would make his trunk unsalable. Another reason is that, 
while "two-point" hangers might be used, although with difïîculty, 
their horizontal surface would be too short, and they would be inter- 
fered with by the handle of the gâte, and by the diagonal brace on its 
under side. There are no brackets, and the lozenge is gridironed by 
three bars, one long, and two short. Moreover, as the gâte was ob- 
viously intended for "one-point" hangers, to be suspended from the 
central and longer bar, it would not be easy to place and remove hang- 
ers of the "two-point" variety. Still further, the Coulembier device 
is evidently adapted to a full-sized trunk, and could hardly be used 
in the steamer size ; the différence in thickness between the two being 
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about 10 inches. And, even if the Coulembier hangers were of the 
"two-point" variety, they would not meet the needs of travelers, for 
the horizontal surfaces would not be long enough for folding or drap- 
ing a cloak or skirt properly, and the coat hangers of the same variety 
would be adapted only for the garments of a young boy or girl, while 
wardrobe trunks are almost always used by older persons. And, 
finally, the device as a whole is practically out of the question, because 
one of the chief requisites of a wardrobe trunk is easy access to the 
hanging garments and easy removal of a hanger, and the central bar 
in the Coulembier gâte would interfère with such access, if the lozenge 
were full of other garments. 

Nothing in this opinion refers to the défendants' patented improve- 
ment that permits the easy removal of the gâte and the hangers to- 
gether. That matter is not before us. 

The decree is reversed, with instructions to enter a decree in favor 
of the plaintiff. 



LIFE PRESERVER SUIT CO., Inc., v. NATIONAL LIFE PRE- 
SERVER CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 10, 1918.) 

No. 248. 

1. Patents ®=»215 — Option to Become Exclusive Licen8ee— Time as Es- 

sence. 

Provision of contract givlng one privilège of becoming, at a certain 
tlme, exclusive licensee to manufacture under a patent, provlded he 
glve ten days' notice of intention, and wlthin such period furnlsh a bond, 
glves but a mère option, as to the exercise of whlch tlme is of the es- 
sence. 

2. SPEcinc Performance <S=75 — Contract Eneorceable— Changino Con- 

ditions. 

Vl'here contract provides for givlng by défendant of exclusive license 
to manufacture under a patent, and for plaintiff givlng from tlme to 
tlme, as royalties Increase, addltional securlty, spécifie performance by 
défendant of the agreeraent should not be decreed, whereby the court as- 
sumes protracted supervision of Its performance, but only the givlng of 
the license should be ordered. 

Learned Hand, District Judge, dissentlng In part. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Life Préserver Suit Company, Incorporated, against the 
National Life Préserver Company and others. Decree for complain- 
ant, and défendants appeal. Reversed and remanded, with directions 
to dismiss bill. 

The plaintiff is the assignée of whatever rights hère iraiwrtant were possess- 
ed by one Keviczky, and we shall hereafter speak as if he, and not hls créa- 
ture corporation, had brought the suit. Défendant (herelnafter called the 
National) owned the patent of one Youngren for a form of life préserver de- 
slgned for use at sea. It is a complète covering for the body, Intended not 
only to keep its wearer from slnklng, but to maintaln the warmth of the body 

<g=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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even in vei-y cold water. This deyice the National wislied to exploit Its 
président lived in the state of Wyoïuiiig: tlie directors in New York. To 
tliem Keviczky beeame known as a man havlnit acquaintance witli mon cou- 
cerned with maritime affairs, and with lilm the National niade the writteii 
contraet ont of the alleged breach of whieh îirevv thls action. 

With the major jMirtlon of that document we are not concerned. By It 
Keviczky beeame the Natlonal's sole selling agent, agreeiug to take a certain 
number of "suits" monthly and to i>ay tlierefor cost plus $10 per suit. So far 
as we perceive from this record, the présent action bas per se no eftect on or 
relation to this selling arrangement. But it was further agreed that six 
months after the contract date Keviczky should haVe "the riglit and pi-ivilega 
of taklng over the manufacture of sald suits as the exclusive licensee" of the 
National, he as such license<^ to pay a royalty of .fô per suit on a minimum of 
5,'X)0 suits per year, provided, however, that he should also furnisli a "gocKl 
and sulfieient bond" in $10,000, to keep the National "fully secured agalnst 
default in payment on the part of" Keviczky, and further, a» soon as royalties 
rose above $15,000 in any one quarter, Keviczky should glve an udditlonal 
$10.000 bond, and so on for each addltional Incrément of $15,000 royalties In a 
single quarter. Then follows the final proviso: Keviczky "nuist glve ten days' 
notice lu writing to the [National] of hls intention to take over the exclusive 
llcense hereinbefore provided, and within the ten-day period must deliver to 
the [National] the bond aforementloned and desciibed." 

On Ma,y 5, 1917, Keviczky gave wrltten notice that he elected to lyecome sole 
Ueensee under the Youngren patent, and to manufacture as snt^h licensee. 
On May lOth he wrote the National, stating that he was encounterlng "r'ed 
tape" In getting a Ixmd, and asking an extension of "thirty days from date" 
whereln to get it. Uls originally agreed time was up on the 15th and on that 
day he was advised in writing that the board of directors of the National had 
ou the 14th refused "to change the ternis of the contract." 

Hanson (the presideixt) was then at home in Wyoming, and on the lOth the 
National, at Keviczky's insistence, sent Hanson, "for considération and sig- 
nature," an agreement for extension of time, .and then advised Keviczky that, if 
Hanson and another person interested and iianied wished it, another dlrectfn's' 
meeting would be held to "reconsider the décision" refuslng extension. As 
soon as Ilunson learned that the directors in New York had once voted to 
deiiy Keviczky's re<iuest, he decllned to express any opinion f)r do anytnmg 
uiitll "I fully understund the situation." He then «ime to New York, and 
iiever either slgiied or approved Keviczky's in-ojKiscd extension; nor did the 
National take any corporate action iintll Jnue Kîth, wheii notice was served on 
Keviczky that hls rlglit or privilège of becomlng sole licensee was terminated 
or canceled for fallure to furnlsh bond. 

No bond was ever at any time tendered or executed. Tlie National having 
made or intending to make soiue other business arrangements inconsistent 
with Keviczky's beiiig sole licensee, this action was bogun, denianding that 
the National speciflcally iierform and make Keviczky its sole licensee, and the 
lower court so decreed, provlding, lio\^iever, that the bond should flrst be giveii 
by the successful plaintiff. The niateiial orderiiig T)art of the decree is that 
"the said agreement be speclfically performed b.v sald défendant." This ap- 
peal was taken by the Nathmal, the opération of decree having been suspended 
until décision should hère be had. 

Francis W. Aymar, of New York City (W. Bourke Cockran, of 
New York City, of counsel), for appellants. 

Edward E. McCall, of New York City, for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). Of the 
matters presented by this record, we shall consider only the nature of 
the contract, or that portion of it hère in controversy, and admittedly 
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plainl)^ expressed in and by the wfiting before us. That document may 
be studied, first, as to the rights thereby vested in ICèviczky ; and, sec- 
ond, as to the légal propriety of attempting to remedy a breach thereof 
by decreeing spécifie performance. 

[1] 1. The oral évidence for plaintiff herein consists in an attempt 
to show that by divers persons, who were also officers of the National, 
he was deceived into the belief that indefinite extensions of time would 
be given for the bond due fi-om him on May 15, and thereby lulled into 
fancied security, from which he was rudely awakened by notice of 
cancellation on June 16, which notice is presented to us by appellee as 
the exercise of a "right of forfeiture" by the National, for a breach 
admitted by Keviczky ; but it is asserted (and was so found below) 
that ail such right was waived by défendant, because its proven "acts 
and déclarations" showed an "intent to suspend the exercise of that 
right," and Keviczky was "reasonably justified in relying" thereupon, 
and doing nothing regardin^ the giving of security down to June 16, 
yrfien notice of cancellation was given. 

This is an erroneous view of the contract ; it gave Keviczky no es- 
tate or right in the patent (Richardson v. Hardwick, 106 U. S. 254, 1 
Sup. Ct. 213, 27 L. Ed. 145); he had but an option or privilège to ob- 
tain such right or estate, and to the exercise of that option two things 
were plainly précèdent — he had to give notice of élection in writing, 
and within ten days thereafter give a $10,000 bond. Both of thèse re- 
quirements were ôf equal importance ; added together they constituted 
acceptance of option or exercise of privilège ; nothing else would do ; 
there could be no f ractional acceptance, and until there was an accepta 
ance completed and perfected, Keviczky had nothing to forfcit. 

The proper question is whether he ever complied with the two condi- 
tions précèdent to bis exercise of élection or option ; and this, perhaps, 
is but another way of asking whether in thjs contract time was of the 
essence. If it were a mère contract of sale, which in respect, of lands 
is the ordinary subject of spécifie performance, time would not be re- 
garded as essential in the absence of spécial and controlling language; 
but it "is différent where the contract is a mère élection to purchase 
upon certain conditions." Waterman v. Banks, 144 U. S. 402, 12 Sup. 
Ct. 648, 36 L,. Ed. 479. And see as exactly this case in légal efifect 
Lord Ranelagh v. Melton, 2 Drew & Sm., 278. 

It is the gênerai rule that time is of the essence in respect of exer- 
cise of options, for unless there is by complète acceptance exactly as 
agreed on, a contract created, there is nothing, for before acceptance 
there was but a proposition for a contract. Whèfe, aS hère, the option 
is irrévocable by the ofïerer, there is most cogent reason for the essen- 
tiality of time ; it would be intolérable to hold an irrévocable ofïer open 
indefinitely. Undoubtedly the ofïerer may extend the time; but in 
this case there is not the slightest évidence that such extension was 
given. There is not even proof that prior to May 15 there was any of 
the loose talk by which Keviczky is said to bave been deceived ; he 
simply neglected to produce a bond on or before May 15, therefore on 
that day bis option expired. After that the parties might hâve made a 
new contract, but the contract hère sued on was dead. We do not in- 
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timate that there is any proof of déception of or false promises to 
Keviczky by this corporate défendant; we do regard most of the évi- 
dence on this head as irrelevant. It follows that as matter of law 
plaintifif never duly exercised the option of becoming defendant's ex- 
clusive licensee, and, said option having expired, the facts présent no 
cause of action at law or in equity. 

[2] 2. If plaintiff had proven fulfàllment of contract by himself and 
refusai to perform by défendant, the contract produced would never- 
theless not justify the decree entered. Doubtless it would hâve been 
proper to order the exécution and delivery of the single document 
known as a license to manufacture under a patent (Bijur, etc., Co. v. 
Eclipse, etc., Co., 243 Fed. 600, 156 C. C. A. 298); but much more 
was directed to be donc. 

In effect, the court undertook to see to it that an agreement contem- 
plating change of conditions as time went on, calling for additional se- 
curity f rom Keviczky as sales increased, and bristling with probabilities 
of dissension as to the efïect on the rights of parties of transfers of 
title and business acts such as can never be foreseen, was performed 
according to its terms for a period equal to the unexpired years of 
Youngren's patent. No such protracted supervision of a business 
should be assumed. Rutland Marble Co. v. Ripley^ 10 Wall. 358, 19 
L. Ed. 955; Ross v. Union Pac. Ry., Wool. 26, Fed. Cas. No. 12,080; 
Berliner, etc., Co. v. Seaman, 110 Fed. 30, 49 C. C. A. 99. 

Decree reversed, and cause remanded, with directions to dismiss the 
bill, with costs in both courts. 

LEARNED HAND, District Judge, dissents as to the second ground 
of décision. 



STUMPF V. A. SOHREIBER BEEWING CO. 
(Circuit Court of Appeals^ Second Circuit May 9, 1918.) 
No. 249. 

1. Patents ®=>328 — Validity— Infbingement. 

The Stumpf jtatent, No. 1,042,168, claim 1, for an improvement In 
stearn englnes, relatlng to the heatlng of the steam within the cylinder 
near the inlet port, by maintaining live steam in the cylinder head, held 
valld and infringed. 

2. Patents <g=>328— Claims— Validity. 

The Stumpf patent, No. 1,042,168, clalra 8, for an improvement In 
steam engines, held so loosely and blindly worded as to be invalid, in 
View of the prior art. 

3. Patents <®=»165 — Claims— Suïticiewct. 

Every claim repreaents a separate cause of action, and cannot be help- 
ed by other good claùns, but must Stand on the dlsclosure as interpret- 
ed and measured by the prior art. 

4. Patents iS=»328— Infbingemeni>— What Constitutes. 

The Stumpf patent, No. 1,042,168, claims 2, 3, and 4, for a partial 
jacket or hollow cover of a steam englne cylinder, held Infringed. 

5. Patents <S=>160 — Grant of Cla;ms— File Wrappeb Contents. 

The only basls for granting any patent Is the speciflcation, and whlle 
the meanlng of that document can be illustrated by the soliciteras argu- 

<g=For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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ments, or the patentee's admissions, whlch are part of the file wrapper 
contents, a copy of an advertlslng publication subraitted to the examin- 
er before the patent was Issued cannot be considered as évidence of the 
basls for the grant of the patent. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Bill by Johan Stumpf against the A. Schreiber Brewing Company. 
From an interlocutory decree for plaintiff (242 Fed. 72), défendant 
appeals. Modified and affirmed. 

See, also, 242 Fed. 80. 

Appeal by défendant from decree in equity holding valid and în- 
fringed claims 1, 2, 3, 4, and 8 of patent No. 1,042,168, issued to the 
plaintiff herein. 

J. C. Sturgeon, of Erie, Pa., F. P. Fish and J. L. Stackpole, both 
of Boston, Mass., and George E. Tew, of Washington, D. C, for 
appellant. 

C. J. Sawyer, of New York City, J. P. Croasdale, of Philadelphia, 
Pa., and J. J. Kennedy, of New York City, for appellee. 

Before HOUGH, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

PER CURIAM. The meaning and purpose of the patentee's dis- 
closure, the state of prior art, and the scope of the claims in suit are 
so fuUy and clearly discussed in the opinion below as to render un- 
necessary an opinion hère upon the essentials of this cause. As to 
such essentials we concur with the District Judge, and for the reasons 
assigned by him. 

[1] This court is unanimously of opinion that Stumpf conceived 
the thought and first disclosed the means of heating the steam within 
the cylinder near the inlet port, by maintaining live steam in the cyl- 
inder head and around a part of the cylinder itself adjacent the head. 
This inventive idea is broadly embodied in claim 1, which we regard 
as plainly inf ringed. 

[2, 3] We likewise hold unanimously that claim 8 is so loosely, if 
not blindly, worded as to read on some, if not several devices of the 
prior art. Since every claim represents a separate cause of action, 
the test of its sufficiency is whether it should prevail, if it were the 
only définitive statement embodying the patentee's own view of his 
invention's scope and meaning. 

Thus considered, it is plain that this claim could not succeed, and 
we are aware of no method by which a bad claim can be helped out, 
or pulled through, by other and good ones. Every and any claim must 
stand on its own bottom, viz. the disclosure as interpreted and meas- 
ured by prior art. If it does not demand that to which the spécifica- 
tion entitles him, so much the worse for the patentée. 

[4] A majority of the court are of opinion that defendant's 
method of heating steam through cylinder head and contiguous parts 
is a fair équivalent of the "partial jacket" or "hoUow cover" of claims 
2, 3, and 4, and therefore hold those claims inf ringed. 
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[5] Ohe other rriatter invites comment, not that it is important hère, 
but becau.se it may be in other causes. Stunipf, or those engaged in 
exploiting his quite numerous inventions, pubHshed a book, or cata- 
logue, describing and praising the "Stumpf engine." A copy of this 
publication was submitted to the examiner while this patent was on 
its somewhat devions path through the Office. The file wrapper was 
introduced in évidence below, the book came as a part of it, and it is 
now sou^ht to be treated as évidence of "the basis for the grant of 
the patent." 

The only basis for granting any patent is the spécification; the 
meaning of that document is often illuminated by solicitor's argu- 
ments, or limited by patentee's admissions ; hence the fréquent im- 
portance of file wrapper contents. But this book is an advertisement, 
its contents not sworn to by any one, and its maker or compiler never 
subject to cross-examination. It is évidence of nothing, so far as we 
can see, except of a curiosity in Office practice. 

Green v. Lynn (C. C.) 55 Fed. 516, to which plaintifif refers, relates 
to the certified record of sworn évidence in another litigation over 
the identical subject-matter ; this book has no legally proven origin, 
and, no matter what efïect it may bave had on the mind of the patent 
granting authority, it is not compétent évidence of any statement 
printed in it. The test is: Should it bave been received over objec- 
tion if ofïered on the trial hereof, in like manner as it was introduced 
in the Patent Office? We think the question answers itself in the nég- 
ative. In arriving at décision, therefore, we disregard this book, as, 
we understand, did the court below. 

Decree modified, by holding the eighth claim invalid, and, as mod- 
ified, afiSrmed, without costs in this court. 

Note. — Stuinpf Is sin alien enemy, a faet pre.sented by the record ; but, fit 
the request of couusel for appeilaiit, we luake no rullng aiitl give no Ulrec- 
tiou based on tliat fact. 



MUNGER LAUNDRY CO. v. NATIONAL MARKING MACH. CO. 

(Circuit Court of Appeals, Eightli Circuit. July 22, 1018^) 

No. 4035. 

1. Patents <S=328,'5(2) — Suit for iNFRiNasMENT—EQuiTY Jubisdiction." 

i/quity is without Jurisdlction of a suit for Infriiigenient, where- de- 
fendant had used only oiie of the alleged infrlnglng uiachines, had ceas- 
ed its use and dlsposed of it mouths before suit, and did not threateu 
further use. , 

2. Equity <S=»41 — Want of Jubisdiction — Dismissal Of Suit. 

Where the main ground of équitable juri.s(liction is also the main ob- 
ject of tlie suit, as injuuctive relief, and th'ls object £alls for, want of 
proof, the case will not be .rêtaiued' to décide au incidental question of 
law. 

Appeal from the District Court of the United States for the South* 
ern District of lowa; John C. Pollbôk, Jardge. ■ .* >: 

iÊ=3For other cases see samé fo'pic & ItEY-NUMÊER in ail Key-Niimberèd Dialests & ïnaêxci! 
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Suit in equit}' by the National ]\Iarking Machine Company against 
the Mungcr Laundry Company. Decree for complainant, and défend- 
ant appeals. P^eversed. , . 

Henry S. Conrad, of Kansas City, Mo. (Frank P. Sebree, John D. 
AVendorfif, Sam B. Sebree and Richard H. Manning, ail of Kansas 
City, Mo., on the hrief j, for appellant. 

Ralph Orwig, of Des Moines, lowa (W. P. Bair, of Des Moines, 
lowa, on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This suit was instituted by appellee 
against appellant for the purpose of enjoining the latter from selling 
or using the Bunker Laundry Marking Machine constructed pursuant 
to United States letters patent No. 860,443, issued to C. A. Bunker 
on July 16, 1907, and manufactured by the Triumph Manufacturing 
Company. It was claimed by appellee that the above machine infringed 
a laundry marking machine constructed by it, pursuant to United States 
letters patent. Nos. L059,657 and 968,537, issued to Chester W. Canine, 
April 22, 1913, and August 30, 1910, respectively. The complaint also 
prayed for damages and loss of profits. The défendant answered, al- 
leging that appellee's patents were void for want of patentable inven- 
tion, and pleaded also anticipation and noninfringement. On the is- 
sues joined proofs were taken, and the case was subsequently argued 
and submitted, both on motion to dismiss for want of equity and for 
final decree on the merits. The trial court dismissed the complaint 
without préjudice, but, on rehearing, vacated the order of disniissal 
and rendered a decree as prayed for by appellee. 

[1] The action was commenced March 17, 1914. The facts con- 
cerning the use of the liunker machine by appellant are as f ollows : 
The machine was purchased by appellant from the Triumph Manu- 
facturing Company June 7, 1913. The machine was continually out 
of adjustment and did not work well. Being dissatisfied with the ma- 
chine and believing the appellee's machine a hetter one, appellant, about 
the last of September, 1913, purchased from appellee one of its ma- 
chines, and was allowed by it $75 for the Bunker machine. There is 
no évidence that the appellant ever used any Bunker machine, except 
as above stated, or ever threatened to do so. It therefore appears that 
appellant was not using the Bunker machine when this action was 
commenced, and had not been for nearly six months. There is no 
évidence that appellant ever received any notice that appellee claimed 
that Bunker machine infringed the National marking machine, whilè 
it was being used by appellant.. We lay aside ail évidence tending to 
show collusion between the parties to this action for the purpose of 
maintaining a suit, which would put the Triumph Manufacturing Com- 
pany out of business, and view the case as one where the évidence 
wholly fails to make a case for injuhctive relief. This being so, the 
prayer for damages and profits, concerning which the .court only bas 
jurisdiction as incidental to its equity jurisdiction, must also fail. Root, 
252 F.— 10 
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Ex'r, V. h. S. & M. S. R. Co., 105 U. S. 189, 26 L. Ed. 975 ; Wood- 
manse & Hewitt Mfg. Co. v. Williams, 68 Fed. 489, 15 C. C. A. 520; 
Kennicott Water Softener Co. v. Bain, 185 Fed. 520, 107 C. C. A. 
626; Smith v. Sands (C. C.) 24 Fed. 470; American Pneumatic Tool 
Co. V. Bigelow Co. (C. C.) 100 Fed. 467 ; Streat v. American Rubber 
Co. (C. C.) 115 Fed. 634. 

[2] For the purpose of determining whether equity rules 22 and 23 
(198 Fed. xxiv, 115 C. C. A. xxiv) or section 274a, Judicial Code 
(Act March 3, 1915, c. 90, 38 Stat. 956 [Comp. St. 1916, § 1251a]), 
hâve any bearing as tç> the disposition which must be made of the case 
on the présent record, the gênerai nature and scope of the case as 
made by the complaint must he considered. From such considération, 
it does not appear that the suit should hâve been brought as an action 
at law (rule 22, section 274a, Judicial Code), or that a matter, ordinarily 
determinable at law, has arisen in a suit in equity (rule 23). The prés- 
ent suit was essentially a suit in equity for injunction. It failed on 
the merits for want of proof , and any légal question involved fell with 
the main suit. In other words, where the main ground of équitable 
jurisdiction is also the main pbject of the suit, and this object fails for 
want of proof, the case will not be retained to décide an incidental 
question of law. The damages or profits for the two or three months' 
use of a defective machine would be so negligible that no importance 
could be attached to that feature of the case. 

The order of the trial court dismissing the case was right. The 
decree below, therefore, should be reversed, with instructions to dis- 
miss the complaint for want of equity ; and it is so ordered. 



WRIGHT T. EIGHT HOUR TOBACCO 00. 

(Circuit Court of Appeals, Slxth Circuit. August 3, 1918.) 

No. 3110. 

Patents <©=>328 — Patentabij: Noveltt— Labelinq Machine. 

Landfear & Keyea patent, No. 683,651, elaim 22, eoverlng a maciilne for 
applying labels and. stamps to packages of tobacco or otber material usual- 
ly Inelosed In paper wrappera, held vold for lack of patentable novelty. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

Suit by Richard H. Wright against the Eight Hour Tobacco Com- 
pany. From a decree for défendant, plaintiff appeals. Affirmed. 

Melville Church, of Washington, D. C, and Allen & Allen, of Cin- 
cinnati, Ohio, for appellant. 

Wm. W. Dodge, of Washington, D. C, Robert Fletcher Rogers, of 
New York City, and Wood & Wood, of Cincinnati, Ohio, for ap- 
pellee. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

PER CURIAM. Appeal from decree adjudging claim 22 of pat- 
ent No. 683,651, issued October 1, 1901, to William J. Landfear and 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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James A. Keyes, assignors to Richard H. Wright, invalid, and dis- 
missing the bill. It is stated in the spécification that the invention 
relates to machines for applying labels and stamps to packages of 
tobacco or other material usually inclosed in paper wrappers. The 
spécification, illustrated by 23 drawings, is elaborate, if not prolix, 
and is followed by 33 daims. The infringement alleged concerns 
only claim 22: 

"The combination substantially as set forth, wlth devices for feedlng stamps 
and applying paste thereto, of two paste roUers located at such distance apart 
that ttiey will apply Unes of paste to the opposite edges of a stamp when 
drawn in contact with their périphéries and means for recîprocating the feed- 
ing devices between the rollers to seize the stamp and draw it over them." 

Whether, in view of the prior art, the device thus called for in- 
volves invention, as distinguished from mechanical skill, is a question 
of fact. The progress which had been made in this art was plainly 
suggestive of the device; indeed, our considération of the record, in- 
cluding the exhibits, convinces us that what is claimed shows simply 
development of the skilled mechanic, and not patentable novelty. 
Dunbar v. Meyers, 94 U. S. 187, 195, 24 L- Ed. 34. We think it 
enough to add that the références pointed out and the reasons given 
in the opinion of the learned trial judge touching the lack of patent- 
able novelty justify our conclusion. The decree will accordingly be 
afiirmed. The portion of the opinion so alluded to follows : 

HOLLISTBR, District Judge. Suit brought on claim 22 of Landfear and 
Keyes patent, No. 683,651, issued October 1, 1901 (application filed Deeember 
31, 1900), relatlng to machines for applying labels and stamps to packages of 
tobacco or other commodity usually Inclosed in paper wrappings (sometimes 
tin), claiming infringement and asking for injûnction and damages. The usual 
défenses. The défendant is a user of three machines made by the maniiîac- 
turer. Defendant's device infringes claim 22. 

The only question is whether or not plaintiff's device involves invention. 
That it has, in the form adopted, as shown by the drawings and the purposes 
for which the device is used, novelty, in the sensé that nothing exactly like 
it was made before, cannot be denled. Its usefulness, as is shown by the 
machine itself and attested by considérable public demand, as well as imitation 
by the manufacturer from whom the défendant obtalned the Infringing ma- 
chines, is established. Xothing like it is found in the prior art; but I am not 
satisfled that its novelty ralses the patented device to the dignity of an in- 
vention. 

Patterson's patent No. 579,546, March 23, 1897, was excellent, and the flrst 
to apply a Une or streak of paste to a government stamp by machinery as a 
part of the process of eventually causlng the stamp to be wrapped about the 
package of tobacco as required by law. The process has the disadvantage of 
ieaving an appréciable part of one end of the stamp free from paste, and the 
space between the Une or streak of paste and the edges of the stamp also free. 
Thèse disadvantages were real. One of them is overcome by afterward past- 
ing a label around the package, and so covering the free end of the stamp. 
Its disadvantages are obvions, yet It was an Important step in the art to 
which it relates. 

Plaintiff's device Is a great improvement, In that the nipper proceeds be- 
tween the two paste rollers and selzes the stamp in such a way that, In pull- 
ing It from the stamp réceptacle, both edges of the stamp, from end to end 
of it, receive the paste from the rollers. If there were nothing in the case 
but this, there would be no difflculty In flnding that the faculty of invention 
had been actively employed. But there is much more. It must hâve been 
apparent to every one In the business of selling tobacco in packages, and to 
those Interested in packing machines, of which there were a number, that it 
would be better if the paste were on the edges and the entire length of the 
stamp rather than applied as it was by Patterson. 
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The Idea of dolng It Is found In Berger's patent, Xo. 643,621, of February 
20, 1900, issued the same year in which the patent in suit was applied for, 
and prlor thereto. There the nipper proceeds past the paste roUer and grips 
the outside cover to be used in wrapping articles (for Instance, chewing gum) 
in such a way as to pull one edge of the wrapper — certainly uot more stiffi 
than an internai revenue stainp — over the paste roller, and thus apply paste 
to one edge of the wrapper conipletely froni end to end. There was no occa- 
sion for the use of two rollers in Berf^er's devlce. In fact, another would 
hâve been out of place; but to a nian skilled in uiechanics, studying the Ber- 
ger patent, whose oniy problem was to paste the other edge of the paper, it 
would seem a very natural thought, wlthout the opération of any inventive 
genius, to put another paste roller on the other side of the nipper, so that in 
the nipper's opération it would pull the paper across both rollers, and tliere- 
by cause the paste to adhère to botli edges of the stanip throughout its en- 
tlre length. It may be significant that the pateutee's application was niade 
within a year after Berger's patent was granted. 

But this is not ail one Investigating the subject would hâve found in an 
analogous, if not directly prlor, art. Pratt's patent No. 414.S22, Noveiuber 
12, 1889, shows two paste rollers by which paste Is applie<l at, the outside 
edges at the full leng;th of a pièce of pasteboard to be used for the bottom of 
a box. It is true the pasteboard was pushed over the rollers, instead of being 
pulled ; but it is also true that the pusher operated so far within the rollers 
as to cause the paste to be applied the entire length' of the pasteboard. So 
the patentées had before them^ two: ideas; one embodled In Berger's patent, 
and tlie other in Pratt's, as well as Pattersou's invention, which required, lu 
my judgment, no invention in applylng them to a devlce of the purjioses of 
plaintifr's. The thought of the skilled investigator would be dlrected, not to a 
new problem, but to how, meehanieally, he could apply another roller to what 
was disclosed in Berger's patent in such a way as to bave tlie paste applied 
to both edges of the stamp as it was to the pasteboard in Pratt's. Moreover, 
the investigator would hâve seen in Berger's patent, No. 64.3,62.'?, of February 
20, 1900, the nipper proceeding as far as the axis of a double roller, and be- 
tween the rollers, although it is true those rollers were not for pasting pur- 
poses. 

It seems to me what the patentée exercised Was mechanical ingeuuity, but 
not inventive Ingenuity. 



NORTH AMERICAN CHEMICAL CO. et al. v. DFXTER et al. 
(District Court, B. D. Wiseonsin. August 1, 1916.) 

1. Patents <S=»170 — Construction — Rbfkkence to Claims oi" Copending Pat- 

ents. 

Where patents w^ere practically concurrent and copending, eacli one 
seeliing to be contributory to the advance or change in the art, but re- 
ferring expressly to each other and to the gênerai puiTx>se to be accom- 
plished. by ail of them, the court, in considering the claitus of one patent, 
must do so In view of the lime and conditions under which the copending 
patents were brotight oUt, in order to ascertain the true intent and con- 
struction to be placed on each. 

2. Patents <g=532S^ — Vaeiditt and Infrinoement — Siioe Bottom Filber. 

Thoma patent. No. 8.32,002, covering a shoe filler package and process 
of makiug it, /leJd.valid and infrinçed. 
ii. Patents <3=:3328 — Validity and Infbingement — SnoE Bottom Fili-er. 

Thoma patent. No. 861,555, on inner sole shoe Aller, held valid and 
infrlnged. 

4. Patents i®=»S28^ — Invention — Proci:ss of Filmng Shoe Bottoms. 

Thoma patent. No. 808,224, for the art of filling shoes, held yalid. 

5. Patents <S=>?.28 — Vai.idity and Infrinoement— Shoe-Fillinq Appabatus. 

The Arnold patent, No. 808,227^ for a shoe-filling apparatus, held valld 
and infrlnged. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the North American Chemical Company and 
■others against Alvin S. Dexter and others for infringement of patents. 
On a]3plication for injunction, pendente lite. Injunction granted. 

See, also, 252 Fed. 169. 

Edward Rector, of Chicago, 111., and Quarles, Spence & Quarles, 
of Milwaukee, Wis., for plaintiffs. 

Gillson & Gillson, of Chicago, 111., Clyde L. Rogers, of Boston, 
Mass., and E. H. Bottum, of Milwaukee, Wis., for défendants. 

GEIGER, District Judge. The plaintifif, as owner of Thoma pat- 
ents, 808,224, December 26, 1905, covering "art of filling shoes" ; 
832,002, September 25, 1906, covering "shoe filler package and pro- 
cess of making same" ; 861,555, July 30, 1907, "on innersole filler" ; 
and Arnold patent, 808,227, December 26, 1905, covering "shoe-fil- 
ling apparatus"— has brought this suit against défendants, charging 
infringement. It is before the court upon an application for an 
injunction pendente lite, and has been presented upon the bill, the 
answer, and supporting and opposing affidavits of the parties re- 
spectively. 

Thèse patents, relating as they do to the shoe-fiUing art, may be 
better understood upon brief référence to certain figures and the sub- 
ject-matter of the patent to Howland, 458,421, August 25, 1891: 
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Each of thèse represents a cross-section of an upturned shoe bot- 
tom. In each, A is the insole, curved and lipped at the outer edge; 
B is the lower part of the vamp, or shoe upper ; C is the welt ; D, the 
filler; and G is the outersole. The shoe-filling art therefore com- 
prehends the constituency of this filler, as well as methods, means, 
etc. Howland, after referring to the existing practice of making 
"fillings of felt, leather, or other materials in sheet form, and securing 
them by fleur paste, which requires considérable skill," etc., déclares 
his invention to consist of a plastic composition of leather scraps 
and rubber cément, to be spread upon the shoe bottom by a spatula 
or otherwise. Of rubber cément, he says : 

"It Is understood to be manufactnred malnly froni the clieaper qualities of 
African rubber wlth petroleum naphtha. Its constituents vary every moment 
by the evaporation of the naphtha by exposure to the air. TJnder ordinary 
conditions, working rapidly in the open air, I thlnk about flve pounds of flnely 
eut leather will require ten pounds of rubber cernent; but the proportions 
should be yaried, so as to give just sufflcient consistence to allow the spreading 
of the composition." 

His claim corresponds with thèse spécifications. 

The patents in suit are, without doubt, addressed to the art as it 
existed after the issue of Howland's patent. Speaking broadly, pat- 
ent No. 832,002 is claimed by plaintifiF to embody his broad and gen- 
eric claims, as well as a claim for the spécifie kind of filler which will 
be referred to as his gutta percha filler. It also contains a set of 
claims covering the package — the putting up of the filler in loaf form, 
and incidentally the process of making the so-called "self-contained 
loaf." Patent No. 861,555 covers the spécifie kind of filler referred 
to as the "wax tailings" filler. Considération of the two patents 
involves in référence to their spécifications and claims, among other 
things : 

(1) The broad purpose, stated in patent 832,002, "to advance the 
cleanliness, economy, safety, and speed of shoe manufacture, * * * 
and afford means for improving the shoe in permanent pliabiHty, 
durability, and waterproof qualities," and, in that connection, the 
art upon which he is building and the change to be wrought by his 
invention are thus referred to : 

"The almost universally used filler at the présent time Is made of comminut- 
ed filler material, usually cork mixed wlth a large quantity of mbber cernent 
(rubber dissolved in naphtha), and on account of the exceedingly volatile na- 
ture of the naphtha, as stated In United States patent No. 458,421, of August 
25, 1891, each shoe factory is obliged to make its own Aller each day, and 
even then the loss from evaporation is very large, while the Ineonvenienee 
and difliculty of handllng and keeping the cément and adjacent articles clean 
is a serious disadvantage, and perhaps the greatest disadvantage is due to 
the danger of fire on account of evaporatlng naphtha. Moreover, in use this 
filler is very slow In drying, particularly in humid weather, so that it retards 
the progrès» of the entire factory, and In the shoe soon becomes dry and 
brlttle, so that the desired support to the shoe Is thereby withdrawn, caus- 
ing the latter to wear tmevenly, and inviting the entranee of molsture, etc. Ac- 
cordingly I hâve succeeded In devlslrig a Aller which cannot evaporate or 
change Its pilable and elastic, viscous, and waterproof character by use or 
âge, but reraains résilient, properly soft or workable, adhèrent to the leather, 
and permanently durable for an indeflnite period nntil used, and thereafter 
continues in proper condition untU the shoe is worn eut. In order to reach 
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suecess, from a practlcal standpolnt, I hâve found that the greatest difflculty 
has been to produce a Aller ia such form that, notwithstandiug the fact that 
it is not hard or solid, it is self-sustaliilng, and hence can be made into 
convenient package shape for cheap crating and storlng in factories until re- 
quired for use, thereby rendering it feasible for gênerai use. The conditions 
of use are pecullarly exacting, as the leather is usually damp, due to the 
soaking thereof for facilitating turning up the channel lip, and yet the filler 
material must penetrate and stick to the leather sutliciently to prevent shift- 
Ing and bunching. The oily repellnnt nature of leather must also be consid- 
ered. Besides meeting ail thèse exacting conditions, my Aller has the pre- 
domlnating eharacteristics of being unchangeable, in the sensé that it does 
not keep on drying and oxidizing, as does the naphtha rubber cernent Aller, but 
maintalns permanently its elastic, inoldal)le, tenaeious charaeter, even when 
exposed, as in an ordinary box or packing case, and is capable of being 
heated and cooled repeatedly without losing thèse eharacteristics, it has a lovv 
melting or softening point, so that there is never any danger of eharring or 
injuring the eork or destroying Its efficlency, and it rapidly cools or «ets 
when spread thin on the damp shoe bottom ; also tliis Aller nieets the long 
unsatisAed deniands of the shoe trade for a portable ground cork Aller which 
can be provided ready-made as an article of merchandise. To this end I bave 
at length succeeded in devising a Aller loaf which retains its eharacteristics 
of pliability, internai stickiness, elasticity, durability, etc., without deteriorat- 
ing, and which can be transported and handled with Impunity, and will be 
neatly available for instant use whenever wanted." 

He further says that, while he has found a number of means of 
attaining his object, the best results hâve been obtained through a — 
"mixture of about Ave parts gutta percha to three parts of resln and two parts 
of paraffln oil, and subjeet this mixture to a melting beat which disintegrates 
the gutta percha and causes it to unité wltb the résinons part ; the oil help- 
ing in the assimilation of both ingrédients and glving a temi^er or smoothness 
and pliability to the product." 

After two to four hours, the product has a consistency adapting it 
for use as a binder, to be used in admixture with ground cork, and 
forming therewith, upon cooling, an elastic union. Corlc, while préf- 
érable, may hâve as substitute any substance as a base which will 
give body, provided it be capable of "yielding in ail directions under 
pressure or bending," and that it recover its position when the strain 
is released. The base, either in and of itself, or in union with the 
fîllers, makes a permanently elastic, unchangeable, and quick-setting 
filler. 

A further spécification is use of other "vegetable gums" as sub- 
stitute for gutta percha; their possible want of stability, their ten- 
dency to harden or to lose elasticity or pliability, is met by varying the 
quantity of oil added. The method of mixing, while in a heated 
State, then partially cooling, forming into a "loaf," and its use in 
this form in the factory, according to patent No. 808,224, hereafter 
noted, are described. The patent adds: 

"I regard my Invention as broadly novel in certain particulars, as pointed 
out In the claims, and therefore wlsh it understood that in those particulars 
I am not limlted to the preferred binder herein described, and also, as al- 
ready intimated, many other variations may be resorted to, within the spirit 
and scope of my Invention." 

The claims hère in question are the broad generic claims, such as 
1, 4, and 7, viz.: 



152 252 FKDERAL RErOUïEK 

"1. A slioe-bottom Aller, consisting of a base united witli a Mnrter Into a 
permaiiently tenacious, <]uîck-setthif;, permanenliy olastic inass, ca])ahJe of 
being molrled Into a thin, pliable layer, filllns tlie slioe bottoiii." 

"4. A slioe-bottom Aller, consisting of a normally iinchaiiReable, pertiuiiieiilly 
elastic, quick-settlng mass, coniposed of a base capable of yieUling iii iill di- 
rections to pressure, united with a permaneiitly stieky eomponeat haviiig a 
low melting point and serving to render said mass wuterproof." 

"7. A slioe-bottoni filler, consisting of a normally nncbangeable, permanent- 
ly elastic, quick-setting mass, composed of flriely eomminuted filler material 
having each granule thlnly coated with a permanently stieky binder, capable 
of being rendered highly fluid by nioderate lieat." 

The claims, 15 to 29, for the loaf form of package, whereof 15 
and 20 may be taken as illustrative: 

"15. As an article of manufacture, shoe-bottom filler in the form of a self- 
contained permanently elastic loaf, composed of eomminuted filler material, 
whose individual granules are thinly coated with a nouvolatile, permanently 
résilient, and viscous binder ; said loaf being normally semiplastic and ren- 
dered sluggishly fluid by beat." 

"20. As an article of manufacture, shoe-bottom filler In the form of a self- 
contained pennanently elastic loaf, cora.posed of eomminuted filler material, 
whose Individual granules are thinly coated with a nonvolatile, permanently 
résilient, and viscous binder; said loaf being normally semiplastic and 
rendered sluggishly fluid by beat, and having a dry external, adhèrent coatlng 
of filler material." 

Claims specifying gutta percha as a binding, viz. : 

"30. As an article of manufacture, a shoe-bottom filler, composed of eom- 
minuted filler material raixed with a binder composed bf approximately five 
parts of gutta percha, three parts of resin, and two parts (jf paraftin oil, In 
proportion to the filler mat(irial sufficient simply to completely eoat each 
granule thereof." 

"31. As an article of manufacture, a shoe-bottom Aller conipressed îrito the 
form of a self-contained loaf, composed of eomminuted cork, whose individual 
granules are thinly coa.ted with a binder (!onjp()sed of approximately five parts 
of gutta percha to three parts of resin and two parts of oil; said coi-k and 
binder being In such proportion as to maiutain .said loaf normally in a semi- 
plastic condition." ' 

Coming now to patent 861,555, it covers, as above îndicated, the 
species of filler having "wax tailings" as a binder for the cork. Claims 
1 and 3 may be taken as illustrative : 

"1. A shoe-bottom filler, consisting of a nonoxidizing, permanently plastic, 
quick-setting mass, composed of finely eomminuted Aller material having each 
granule thinly coated with a permanently stieky binder contalning resinous 
reslduum of petroleum In a waxy condition." 

"3. A shoe-bottom Aller, consisting of a Aller body In a fragmentary condi- 
tion thoroughly mixed witli a binder eontaining wax tailings of petroleum and 
a modifylng agent so eompounded as to render the ralx:e(l Aller mass perma- 
nently elastic, pliable, and tenaclous as described, yet sufficlenfly stiff to pre- 
vent shifting or bunching in the shoe bottom aud to be self-sustainlng for trans- 
portatlon." 

This patent, though later in date of issuance. was applied for some 
months earlier than patent No. 832,002 ; and what transpired dur- 
ing the copendency of the two in the Patent Office is of some corise- 
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quence in detefniining the scope and interprétation of their respec- 
tive claims — particularly those of patent No. 832,002. The applica- 
tion in the latter disclosed the species of gutta percha binder ; where- 
as the earHer apphcation (new patent 861,555) disclosed the spé- 
cifie form of wax tailings filler, but also contained the broad generic 
claims now f ound in the earlier patent, issued upon the second ap- 
phcation as above noted. Jt is urged that, under the law and the 
practice in the Patent Office, applicant was entitled to a broad and 
generic claim, of set of clairhs, covering ail of the varions species 
of his new filler arid any pther species having the physical prbperties 
and characteristics which distinguished his filler from the prior art, 
and was also entitled to spécifie claim or claims for each species of 
liis new filler ; that is to say, it was permissible for him to include 
in one application a broad and generic claim and a claim Or set of 
claims for one species, but not for more than one. Therefore, so it 
is urged, full protection to the generic and spécifie invention demand- 
ed that he proceed in accord with such practice, and thereupon this 
happened: The broad or generic claims appearing in the first ap- 
phcation (now patent No. 861,555) were transferred to the second 
application (now patent No. 832,002) — among them claims 7, 8, 9, 
and 13 — while other broad claims, 1 to 6, were also added to the lat- 
ter. This action was not only communicated on the record of the 
proceedings thus : 

"We hâve transferred the broiider clainis to appllcant's copending applica- 
tion, above referred to, as helng full.v us proper In said application, which 
contains certain other broadly novel featnres, thereby getting together in one 
case the broad feiitnres of invention, and leaving the présent case to cover 
the petroleum si>ecies of filler" 

—but the resuit thereby sought was further incorporated into the 
spécifications of patent No. 861,555 in this language: 

"The présent case, however. is subordinate to niy copending application, now 
patent Xo. 8H2,002. granteii September 2.ô, 10(X). in which I bave placed thi- 
broad claims wliieh are generic to the scveral différent varleties of shoe Aller 
or JUler niaterial and compounds; ihe présent case being rewtricted to that 
species of my filler which dépends upon the resinous residinnn of petroleum or 
stic-ky wax tailings." 

And when the additional broad claims (now 1 to 6 in 832,002) 
were introduced, this was said of record: 

"As explained in our previoiis amendment. it is intended to make tliis 
case the generic case, to cover broadly ail the varions species of Mr. Thoma's 
filler." 

And in subséquent applications for patents containing claims for 
spécifie kinds of filler, Thoma set out the subordination thereof to 
his "foundation patent 832,002," and apparently such patents pro- 
ceeded in récognition of that as the character of No. 832,002. 

Patent No. 808,224 covers a method. Its spécifications also show 
that it was addressed to the art as left by the naphtha rubbçr filler 
of the Howland patent — to the disadvantages noted in the other 
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patents referred to. For the présent, claims 1 and 8 may be taken 
as illustrative : 

"1. In the herein descrlbed art, provldlng a Aller composed of commlnuted 
filler material held compactly together In a semisolid raass by a permanently 
flexible, viscous binder, capable of llquefying under beat, slowly heatlng sald 
mass until sluggishly fluid, applylng the heated filler to the shœ to be lilled, 
and subjecting the same to vertical pressure while still hot." 

"8. In the heraln described art of shoe manufacture, proridlng a Aller com- 
posed of «Mominuted filler material held compactly together in a semisolid 
mass by a waterproof binder capable of liquefying under beat, filling the shoe 
cavity with said filler, and then applylng a sudden and , strong beat to said 
filler for liquefying a portion of its waterproof binder, aûd applying extemal 
pressure to the filler for forcing said binder into the joints and stitches about 
said cavity." 

This réservation with respect to the scope of the claims is made 
in the spécifications: 

"I wish it understood that I am not limlted to the mechanical détails in any 
way as herein shown, and that the ingrédients of my Aller may be varied 
(I hâve several Allers meeting the requiremehts of my method), and that the 
Aller and other détails herein shown and described are covered in other appli- 
cations ; the présent application being limlted to the art or method formlng 
part of my new System of shoe manufacture." 

This brings us to the Arnold patent, 808,227, issued on the same 
date as the method patent last above. The invention is declared to 
be a "machine for rendering feasible the application of the Thoma 
filler," and, after distinguishing the latter in gênerai terms from 
the naphtha rubber, the spécifications and drawings describe the ma- 
chine thus: 




NORTH AMERICAN CHEMICAL CO. V. DEXTER 15Ô 

"In the drawingg, Fig. 1 Is a top plan view of my flller-applying appara- 
tus, Fig. 2 is a vertical longitudinal section thereof, Fig. 3 is a transverse 
sectional view showing tlie shape of the dip pot, and Fig. 4 is a fragmentary 
sectional view showing the Oip knife he.ater. I iirovide on standards 1 a 
steam-jacketed table 2, containing a suitable source of filler supply, herein 
shown as compiising three compartments 3, j, 5, each steam-jacketed and 
adapted to receive filling pots 6, 7, S, and to be closed by a cover !) for slowly 
melting the Aller. Adjacent thèse supply compartments the table contains a 
shallow dip pot 10, having a wide-open mouth and preferably projecting up- 
wardly and forwardly at 11 and surrounded by a flaring drip guard 12. Aboyé 
the rear end of the dip pot is a superheating tool, herein shown as consisting 
of a roU 13, mounted to turn freely on a steam pipe 1^, steam entering in tlie 
direction of the arrow 15, and after heating said roU passing downwardly at 
16, Into the table at 17, and thence out at IS. The steam pipes H, 16, form 
a heating stand for the roll. This superheating tool constitutes the most im- 
portant feature of my invention, as I hâve found that, by provlding this 
highly heated roll close to the delivery end of the dip pot, so that the operator 
can instantly raise the fiUed shoe into contact therewith and superheat the 
top surface of the filler, an exceedingly quick, neat, and satisfactory resuit 
can be obtained. ïhe roll has a concave surface 19, a straight surface 20, and 
a convex surface 21, thereby enabling the operator to give the exact surface 
and compression deslred to the filler and to accurately regulate the quantlty 
lef t in the cavity of the shoe or in any part of said cavlty. To prevent chllllng 
the filler, the dip tool or knife must be kept hot, and accordingly I provide con- 
venient means for this purpose, having shown herein the table as projecting 
at 22 to form a flat ledge, over whieh are a séries of weights 23, carried by a 
rod 24, pivoted in post 25 and abutting against a ledge 26, so that a dip knife 27 
may be simply thrust quickly beneath said weights, which yield to receive the 
same, and yet hold the blade of the knife down tightly on the hot table, so that 
the knives become quickly heated. The table and weights are readily cleaned 
simply by swinglng the weights and rod over forward on the post 25. The 
ledge 26 ser\'es to lirait the free upward tipping of the weights and also pre- 
vent them from sliding back on the table when the knives are thrust beneath 
them. I provide a number of thèse knives, so that a new one is always 
ready." 

As illustrative of the daims allowed, we may take Nos. 3 and 8. 

"3. In a shoe-fllling apparatus, a heating stand provided with a freely ro- 
tatable roll maintaiued uniformly hot thereby and having a free open space 
at the under side of the roll, constructed to permit the free manipulatlng of a 
flUed shoe while held i>ressed upwardly against said roll." 

"8. lu a shoe-fllling ai)paratus, a heated dip pot for supplying hot Aller for 
a shoe, a stand provided with a superheating tool mounted close to the open 
end of said pot, in ijosition to i)ermit the shoe when flUed to be freely and in- 
stantly manipulated in pressing engagement with said superheating tool, and 
quick-lieating means at one end of said dip pot for heating the hip knives used 
for applying the filler from the pot to the shoe." 

This référence to the patent spécifications and claims is neces- 
sary to a considération of the contentions of the parties upon the show- 
ing made upon this preliminary application, and in order to meet 
the insistence that the rulings of the District Court and Circuit Court 
of Appeals of the First Circuit in a case against another défendant — 
upon patents 832,002, 808,224, and 8QS,227— should be f ollowed 
hère. See North Am. Chem. Co. v. Keno S. Co., 227 Fed. 63, 141 
C. C. A. 611. In brief, this ruling was to this efïect: (1) That the 
broad claims, 1 to 14, of patent 832,002, were of limited vahdity, 
and infringed by the défendant, who was making a gutta percha Al- 
ler; and, upon a supplemental bill which sought to comprehend, as 
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a like infringement, a wax tailings filler also made by that défend- 
ant, the bill was dismissed, on the ground that thèse so-called broad 
claims should be narrowed in their interprétation and application to 
a gutta percha binder filler. The "loaf" claims were not in contest. 
(2) That the process patent, 808,224, was invalid, disclosing nothing 
patentably novel. (3) That the apparatus Arnold patent. No. 808,- 
227, was invalid, as being a mère aggregation. The suit, however, 
involved only claims 1 and 2 of the patent, which do not make spé- 
cifie claim to the "superheated roll." 

In the case now hère, défendants' answer sets iip the détermina- 
tion in the Keno Case, and avers invalidity of patents 808,224 and 
808,227 as therein adjudged ; invalidity of patent 832,002, or, in 
any event, its limited scope, adjudged in the Keno Case, which scope 
would not comprehend a wax tailings filler; and, lastly, that patent 
861,555 is invahd, because a wax tailings filler, without a modifying 
or tempering ingrédient, is worthless, and, because the original ap- 
plication contained no spécification thereof, its introduction by amend- 
ment constituted new matter, rendering the patent invalid. 

Taking the proofs in the record, it appears without a suggestion 
of doubt that, at and prior to 1906, the rubber cément filler was uni- 
versally used ; and the proofs refer to (1) the disadvantages attend- 
ing its manufacture for use ; (2) its use in the factory ; (3) its mer- 
its as a filler ; i. e., its durability and efifect upon the shoe product ; 

(4) the introduction of "Besto" (which is the name given by plain- 
tiff to its wax tailings filler, manufactured under patent 861,555); 

(5) its manufacture; (6) use in factory; (7) its merit in the shoe 
product; (8) its effect upon the art and practice of shoe filling; (9) 
the process of Thoma as a distinct or new process; (10) the appara- 
tus as a patentably novel introduction in the shoe filling art. 

It is impossible hère to summarize the testimony of the several 
witnesses upon thèse varions matters of fact, or to give any sum- 
mary of ail the testimony in the order just noted. But the case, and 
persuasiveness of the testimony in reaching the conclusion which 
has been reached, justifies the extended références foUowing: 

The witness Pike, who is président of the firm which, prior to 
1906, when naphtha rubber cernent filler was universally used by the 
trade in the United States, testifies in great détail respecting its man- 
ufacture, its use in the factory, and its merits as a filler. After giv- 
ing the proportions of ingrédients used, he says : 

"Because of the inévitable and rapid détérioration of tliis kind of Aller, it 
could iiever be niade at the cernent factory and sbipped as filler ; but eaeli 
shoe factory was obUged to keep its own supply of coi'k and its own supply of 
filler cernent, and dole thèse ont separately in small (juantities to the workmen 
each time the latter re<iuired a fresh batch of Aller." 

Référence is then made to the changing consistency of the filler, 
because of the variation of the naphtha and the conséquent unsatis- 
factory condition necessitating taking. the time of operators to at- 
tend to keeping the mixture of the right consistency. He then adds : 

"A DKire serions (il).i<:x;tion, however, to this filler, was due to the extreniely 
great Are hazard caused by the excessively rapid production of mipbiha 
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fumes or gases, due to the spreading out In tlie extremely tliln layers of filler in 
the Khoe bottoras of so many shoes in tiers of liundrc^s of raoks tlffhtly packed 
over a large floor area. The inflammable and explosive fumes from the Aller 
supply barrel was ohjeetlonable and dangei-ous, but it woiild be hard to con- 
ceive of a more effective way of inei'easlng this danger and rlsk tlian tlie con- 
gested accumulation of lilled shof-s, whicli it was absolutely necessary to hold 
at this part of the factory for the long periwl re<julred for the filler to set 
suffieiently to permit the shoes to be passed on to the next step in tlieir manu- 
facture.'' 

He refers to the provision in factories of power-driven farts and 
expensive dry-heated rooms to hasten the setting of filler and to dis- 
pose of the gases which wotild otherwise acctimulate, and to the in- 
jurions effect of the naphtha on the health of operators. He explains 
in détail the effect of the use of rubber combined with naphtha ; the 
latter being merely an expanding élément which, when evaporated, 
would leave the dried rubber and cork in a position and in a condi- 
tion to bmich. He says : 

"This bunching tendency of the rubber cément filler and squeaking acconi- 
panlment were the two most serions disadvantages attendant upon the use of 
this Aller. For many years thèse two disadvantages were recognlzed as so 
serions and Important that many inventors got up Allers to take the place 
of i-ubber cernent Aller; but they were ail failures. lOacli one, after a few 
weeks or montlis of trial, proved impracticable, and they were successively 
abandoned." 

Of the plaintiff's filler, the "Besto," he says : 

"As soon as the Besto slioe Aller came urwn the niarket I realized tliat the 
shoe-flller problem had at last been solved. Kesto Aller is an entirely new 
kind of Aller, meeting ail the requirements of the trade, both from tlieshoe 
factory standpolnt and from the wearer's standpoint, and lias none of tlie 
ol>Jectionable features of the old rubber cernent Aller. It has long sinee super- 
seded the nibber cernent Aller, and, in fact, it so rapldly supplanted the latter 
that by the year 1908, or thereabouts, we quit pushing our Aller cernent, and 
hâve since then considered rubber cernent Aller as praetically a thing of the 
past, although there are stlll a very few sniall manufaeturers who occasionally 
use it. * * * So far as I am aware, tlie Besto Aller was an absolutely new 
product, and new in kind, and the Besto machine was likewise new, and, in fact, 
the Arst and only Aller machine that I had ever seon or heard of, at the time 
of their appearance, in 1905." 

The witness Broughton, of large expérience in the manufacture 
of shoes and in making of rubber cernent, testifies in connection with 
the advance of plaintiff's filler upon the market : 

"I soon recognlzed that Besto Aller had corne to stay, and that the days of 
rubber cernent Aller were numtter«l. The Are risk wliich had always ac- 
companied nibber cernent Aller was gone — tliere was no longer any Are rislv 
when Besto Aller was used. Besto Aller would dry in ail kinds of weather, 
and there were no longer any 'dog days' for the botfoining room ; but the 
shœ manufacturer could shove liis shoes along as rapidly as tlie Aller boys 
eould Ail them. In exi)lanation of what I raean by .saying that there were 
no longer any dog days for the bottouiing room, it is necessary for me lo 
explain that rubber cernent Aller in the bottoming room always held up the 
work of the entire factorj-. So common was this that shoi' factories had the 
recognized term 'blockades,' with référence to the delays in the l)ottomlng 
room, niade necessary by waiting foi- the rubber cément Aller to dry in the 
shoes. A 'blockade' meaiis an uiuisually great nunibet- of shoes waiting in the 
bottoming room for the rubber cément Aller to dry out, wliile the departments 
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furlher along In the manufacture are at a substantial standstlU because they 
cannot proceed in thelr normal course, but are speelally held up because of 
damp weather, whicli affeets the drjàng out of the rubber cément filler in the 
bottoming room. Under the best conditions of weather and factorj' equipment 
one-half day was necessary for Ihe rubber cernent tiller in the shoe Iwttonis to 
dry out, and in 'dog day' weather I hâve known the factory to be held up for 
a whole 24 hours walting for the rubber cernent Aller to dry out. This is what 
I mean by 'dog days' in the bottoming rooni. Besto Aller ended the 'dog days,' 
because it proceeded on an entirely différent principle, namely, that of beat. 
In fact, to me as a practical man, more skilled in the art of céments and shoe 
manufacture than in patents, the main invention in Besto is that it dépends 
upon heat. The thing that knocked us out was that Besto set at once, while 
rubber cernent Aller had to dry out naturally. When the Besto people came 
with the new Idea of hot Aller — a Aller used hot and applied through the use of 
heat In the machine and in the roll — they brought somethlng into the business 
which had never been heard of or thought of before, and we simply eould not 
compote with them. This use of heat ended ail delays and made it possible to 
use a filler having a totally différent character from the rubber cément filler. 
Heat not only made the Aller quick-setting, but it melted some of the binder 
into the seam.s and crevices and approached the Aller problem from an en- 
tirely new angle, so that, instead of having a Aller that very slowly found Its 
final condition, we had to compete with a Aller that was immediately and al- 
ways in its final condition, and made a shoe ready at once to proceed in its fur- 
ther manufacture. In short, with the hot Besto filler, the time required be- 
tween the filling outflt or machine and the sole-laying machine is reduced to 
minutes, while viith rubber cément Aller the time was a matter of hours." 

The witness Hadley, also engaged in the rubber cernent manufac- 
ture, testifies: 

"Hère was a filler whose most striking feature was that it set instantly. 
This was because heat was used, and when applied it qulckly parted with its 
heat, so that when it became eold, or nearly cold, it was actually set, and 
then would set no more, but always remalned plastic and sticky, It was an 
absolutely new idea in Allers. The resuit of this was more far-reaching than 
it might Arst appear. It reorganisied the factories. Instead of having to time 
the différent departments for a hait or delay of Ave to ten hours in the bottom- 
ing room while the rubber cernent filler was getting dry enough to proceed, the 
shoes were not halted at ail, but went right straight forward to the sole lay- 
ing. This not merely changed the timing of ail the rooms throughout the 
factory subséquent to the bottoming room, but it released a large amount of 
floor space which had previously been required for the accumulated shoee, and 
it decreased the number of lasts and the number of racks, and did away en- 
tirely with ail spécial drying apparatus, and did away with several cementing 
processes, including the cementing machines and operators, and it introduced 
certainty, where previously there was uncertainty. For instance, referring lo 
the last point, the sole leveler with Iîes(:o knows that the racks will corne along 
exactly according to the spec^ of the Aller operators, with no delay whatever, 
whereas, with rubber cément filler there would be an accumulation of say 500 
shoes on a dry day in a factory making 1,000 pairs per day, whereas, in a 
very humid day there would be an accumulation of from 1,000 to 1,500 pairs of 
shoes on the racks, standing there on the floor, waitlng for the rubber cernent 
filler to dry out. AU of thèse shoes were standing there with the lasts in 
them, thereby requiring just so many more lasts. The point, however, that 
I am mentioiiing now, is the point of uncertainty or irregularity. If a humid 
day succeeded a very dry day, there would inevitably be an actual hait in 
the normal congestion of shoes in the filling room ; whereas, if a dry day 
.succeeded a very humid day, the accumulated shoes would dry out faster 
than the normal wants of the sole-laying operator, so that he would be unduly 
rushed. This irregularity, of course, was transmitted ail along down the 
Une through the rest of the factory. Ail this stopped when Besto arrlved. 
iMoreover, ttte untidy and wastefui conditions of the rubber cernent filler were 
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no longer necessary, and the use of the Besto machine made It possible for the 
operator to fill his shoes more rapidly and accurately, and to waterproof 
theni in a superlor degree." 

The witness Knowles testified : 

"The delays and difflcultles which we used to expérience with rubber cernent 
Aller kept tlie whole output and the entire shoe factory in a condition of uncer- 
tainty, and largely dépendent upon the weather. Hence it was no small boon 
to the shoe manufacturer to remove ail the troubles and causes of complaint 
at this vital part or center of the shoe factory. Besto Aller and the Arnold 
machine made thèse troubles a thing of the past, and they eflfected large écon- 
omies. In the average large factory the mère élimination of delay by Besto 
fil 1er saved from 5,000 to 10,000 square feet of floor space; saved many 
thou.sands of lasts (depending upon the number of styles carried, frequency of 
changes, and grade of shoes made) ; saved expensive drying apparatus or 
appliances, and in some factories saved an entire drying room ; jwrmitted ail 
the machines and shoe-making equipment, subséquent to the flUlng end of the 
bottoming room, to be rearranged more advantageously and compactly (be- 
cause no longer necessary to provide for the congestion always inévitable in 
wet weather with rubber cernent Aller) ; saved considérable labor, and made 
the use of some of the old cementing machines unnecessary." 

The witness Chamberlain testified : 

"In some of our factories we had spécial drying rooms, steam-heated, into 
which we would run the racks of shoes filled with rubber cernent Aller. In 
some of the factories we had big fans overhead, with big leather board shields 
or deflectors to direct the wind currents hard onto the bottoms of the upturned 
shoes. Thèse fans were power-drlven. Without thèse fans and drying rooms 
we could not get the shoes around the same day. When Besto came in it 
saved us more than half of the floor space, because the shoes could go right 
along without any delay. Besto saved in just the drying space alone fully 
4,000 square feet of floor space in the Keith Company's factories. Our busi- 
ness was not more than one-flfth as large then as uow. Also it gave us uni- 
formity and certainty. By this I refer to the fact that, in spite of our drying 
apparatus and drying rooms and our utmost care, we would always hâve 
trouble with rubber cernent on wet days, and everythlng would get blocked 
up or 'blockaded.' Nothing of this sort could happen with Besto. It was a 
big relief to the factory manager." 

Other witnesses, to whose testimony particular référence will not 
now be made upon this branch of the case, testified with the same 
degree of particularity to the same effect. In view, however, of the 
reliance placed by the défendants upon the ruHng in the Keno Case 
above noted, it may be observed that the court in that case found 
upon the évidence before it: 

"The use of rubber cernent filière bas been almost everywhere abandoned in 
favor of a filler made and sold by the plaintifC under the name of 'Besto.' " 

The testimony of thèse witnesses, Hadley, Norwood, Barnes, Pike, 
Broughton, Chamberlain, and others, discussing in détail the various 
éléments of the filler compound, leaves no doubt that the filler is, 
and is intended to be, a mechanical compound, and in no sensé chem- 
ical, in whose making there are or can be chemical changes or reac- 
tions necessary to produce the desired resuit. Their testimony, too, 
is unequivocal in support, not only of the utility, but practically of 
the indispensability, of the Arnold hot roll apparatus in practicing the 
art of applying the filler. It may be observed that 1,000 of thèse 
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machines hâve been installed in ^QO of the shoe manufactorles, and 
that they are the'inStrumentahtiès for' applying this fiUer to a product 
which is counted annually by well-nigh hundreds of millions of shoes. 
This testimony cornes from vvitnesses, some of them of lifelong 
expérience and close application to shoe manufacture and to the shoe 
industry, and some of them the représentatives of a second génér- 
ation of families in the rhanufacturç df ShoeS. Alî of therti speak with 
the authbrity of thosë who know' wha,t has h^ippenèd.in the great shoe- 
manufacturing industry. They testlf y unstintedly in praise of the 
change wrought by the new filler and. the necessarily new method and 
new apparatus of applying it ; they testify, not merely to the meritori- 
ous âdvafice which it has made as a filler, but to the révolution it 
initiated.in the industry ; they testify to it, not as superseding à product 
or a State of aiïairs to which there could ever again be a return as a 
matter of choice, but as a fundamental change of "product, of method 
of use, which had produced a corresponding change or order, organ- 
ization, and- results, in the. filler branch of shoe making. It is more 
than proof of ordinary commercial success ; it is proof of a complète 
supercession of the prior art in respect of product,. method, and ap- 
paratus. This is what the proof shows, without regard to any of thèse 
four patents or their claims or spécifications, and upon this testimony 
the plaintiflf is justified in its statement of the facts thus : 

"It was the first 'hot' shoe Aller which had ever been known or used, or 
even proposed. It was a bot Aller, in the sensé that beat had to be employed 
in its original manufacture, and it was a bot Aller in the sensé that beat had 
to be employed in its application to the slioe in the shoe factory. This was 
something absolutely new in the shoe-AUer art, and its advantages were many 
and far-reacbing, ag set forth in the aflidavits found in the record. It was the 
Arst shoe filler which' ever was, or could be, manufactured in commercial quan- 
titie.s and distributed tbrougbout the country and carried in stock, ready for 
use. Prior to its introduction there was no such Industry in existence as the 
manufacture of shoe Aller of any kind. NoW It is an important one. It was 
the Arst and only shoe filler which was normally, as manufactured and 
distributed and kept in stock, in the condition in which it was to permanently 
remaiu after beihg placed in, a shoe. It was the Arst and only Aller that 
would instantly 'set' after being applied to the shoe, and which therefore iii- 
volved no delay whatever in the progress of the shoes through the successive 
stages of manufacture. It was the Ai'st and only Aller which would renuiin 
permanently unchangeable in the .'*hoe, and never disintcgrate and bunch ui), 
and produce squeakiiig and discomt<)r,t to the wearer." 

[1] It is my judgment that the court is not only permitted, but is 
'recjuired, to consider the plaintiff's claims, in view of the time and 
condition under which the four patents were brought out. They were 
practically concurrent and. copending patents. Each one seeks to be 
contributory in a greater or less degree to the advance or change in 
the art which it is proposed to bring aboùt. Whatever might bave 
been the course to be pursued in interpreting or construing them, if 
they appear to be Otherwise independent, the court is not at liberty, 
nor is it fair to the patentée, to ignore the express référence made! in 
thèse several patent records to the pendency of the other patents and 
the gênerai purposes sought to be accomplished by the four patents 
as a whole. If the problem concefned the- interprétation of lan'd of 
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other property grants, each containing références to the provisions or 
the purposes of the other, the court would not hesitate to fully refer 
to ail of them for the purpose of ascertaining the true intent and the 
construction to be placed upon each, as well, as upon ail. Theref ore 
the question in the considération of thèse patents really cornes down 
to this: If, as a matter of fact — and that such is the fact I hâve no 
hésitation in finding — thèse four patents were designed by the pat- 
entées, as well as hy the govemmerit, to reach both generic and spécifie 
situations with respect to the filler, its application and the method in- 
hering in its use, and if the public during 10 years of the lives of the 
several patents has in fact accorded such scope and opération to the 
patents, is there anything in the patents which compels the court, up- 
on the issue hère presented, to deny to any or ail of the patents the 
broad as well as the particular intent and scope? 

Taking patent No. 861,355, there is no suggestion in the record which 
can bc seized upon in support of any daim of invalidity, and the de- 
fendants seek to avoid what would otherwise be an admitted infringe- 
ment by the claim that others had defied the patent. It suffices to say 
that there is no merit whatever in this contention, and there is scarcely 
a scintilla of proof which supports it. The défendants' wax tailings 
filler is the exact product referred to in thèse patents, and if the in- 
fringement involved nothing further, this phase of the case could be 
passed with a mère direction for an injunction restraining the de- 
fendants from further making and selling the wax tailings filler. The 
infringement, however, must be considered in connection with the 
claims of patent 832,002, which are broad and generic ; likewise the 
claims of that patent covering the loaf form of package. This will be 
donc later. 

The controversy over patent 832,002 involves the contention that the 
first 14 claims, which on their face are broad and generic, are invalid 
for want of definiteness and précision ; that they cannot comprehend 
the wax tailings filler manufactured by défendants, and which, as ahove 
noted, is adjudged to be a clear infringement of patent 861,555 ; that 
such claims bave been adjudicated by the Court of Appeals for the 
First Circuit in the Keno Case above referred to, and that in any 
event they can bave no broader interprétation or scope, except as cover- 
ing gutta percha filler ; that the loaf claims are invalid, as not disclos- 
ing patentable novelty. 

The view taken by the court in the Keno Case in volves so fully the 
entire discussion raised upon the claims in issue under this patent 
that that case of necessity is entitled to extended référence. The trial 
court considered claims 1 to 1^^ — the so-called broad and generic claims 
— and, after describing the there defendant's process and product, 
holds said défendant to be an infringer in the following language : 

■'The défendant thus oinits the Kntta percha of the formula whereby the 
patentée .says he has obtained the best ret^ults, u.'iinf; instead more resin and 
pontianac resin. The patentée has stated that other vegetable guni.s, pon- 
tlanae among those he nanies, may be used histead of sutta percha. Tlie as- 
phalt and brown pitch, which are added in small propf)rtion, fall under the 
description of minerai oils. The défendant, llke the plaintlfC, has provided a 
binder for its cork base without using an ingrédient containing naphtha, and 
252 F.— 11 
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has thuS done away with the delay due to the slowi settlng of a mixture con- 
tainlng naphtha, and the objectlonable featurés due to its évaporatlon. It 
substitutes, for certain Ingrédients in the patentee's preferred mixture, only 
well-known équivalents. I see no reason to doubt that it makee its Aller by 
what is In substance the method of the patent ; and, restricting the clalms in 
issue to a shoe-bottom Aller produced aceording to the dlaclosure of the patent, 
I think they are infrlnged if they are vaiid. It does not seem to me that the 
patentee's described method of making a shoe bottom Aller can fairly be said 
to be anticipated by the prlor patents to Peterson (1882), Grunzwelg (1889), or 
Goodall (18M). In nelther of thèse is the production of a comiwund adapted 
for use in AUlng shoes eontemplated, nor does elther appear to show how such 
a compound may be made." 

The court then, in declining to give the claims a broad construction 
and scope, says: 

"I do not And suflieieht ground to believe that the invention described in 
this patent is properly to be regarded as 'pioneer' in character, or that the 
product thereof is 'new' in the sensé necessary to support the plaintifiC's con- 
tention. So far as appears from die disclosure of the patent, the patentée dld 
no more than show how to make a Aller free from the disadvantages he men- 
tions involved in the use of Allers containing naphtha. Except for those dis- 
advantages, the rubber cernent Aller dœs not appear to hâve been unsatis- 
factory. The évidence afifords reason to believe that, apart from them, it was 
little, if any, inferior in any essential respect to that produced by the patentée, 
provlded that the rubber cément was of the best quality and free from adul- 
tération. What the patentée provlded, thërefore, was an improved Aller, but 
not one sufBciently superior in quality or diiferent in kind from anythlng be- 
fore known to justify calling it a new Aller, or regarding the patentée as Arst 
In a new field of invention." 

The court then comments upon the success of plaintiflf's Besto filler, 
that it contains "hardly any of the ingrédients mentioned in the patent, 
and is not prepared according to the method therein described (pat- 
ent 832,002); that it is made of wax taihngs rendered elastic by the 
addition of paraffin oil according to the disclosure of patent 861,555. 
Then in dealing squarely with plaintiff's contention for the validity of 
the broad generic claims of patent 832,002, and the référence contained 
in the other patent respecting its subordination thereto, the court says : 

"No décision is found in which it is held or recognized that the product or a 
described process, whether it be called a manufacture or a composition of mat- 
ter, can properly be claimed in terms llke thèse, so as to cover every product 
to which the same terms are capable of application. If there are any cir- 
cumstances in which such claims for a product could be held valid to thelr fuU 
extent, I am unable to believe that they can be so treated in a case like 
this, where the invention is, at most, of an Improved Aller, not of one whoUy 
différent in kind from any that preceded it." 

In the final disposition of the matter is found this language : 
"In View of the fact he [Thoma] appears to hâve devlsed and disclosed an 
improvement of value, I do not regard the character of his claims in suit as 
suAlcient ground for holding them invalid, as the défendant contends." 

On the proposition of holding thèse broad claims valid or invalid, 
it really held them valid, but narrowed them to a product cpmposed, 
as specified, of the gutta percha binder and cork, and then held them 
infringed because the défendant there was using "well-known équiv- 
alents of éléments or ingrédients and methods. This attitude of 
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the trial court is a matter of importance, in view of the subséquent 
disposition by the Court of Appeals. The latter, after citing the stat- 
utory requirement for précision and certainty, and nôting the diffi- 
culty of appHcation of the rule, doubtless appreciated the situation 
when it said: 

"In the case at bar, whlch wlth référence to the clalms whlch absolutely 
lack any statement of any spécifie proportions, it is plain that the application 
of this rule is difflcult, because the spécification deals at grcat length wlth 
numerous éléments necessary to be taken iuto considération Ijefore it can be 
deteniiined that the generic expressions in thèse clairas which we hâve copied 
are capable of any certain application, or any application except one In- 
volvlng experlments by persons who are only ordinarily qualified iu the art, 
or the use of the spirit of invention." 

The court, having stated that its views were "not entirely harmo- 
nious" with those of the District Court, disposes of the matter and 
affirms the ruiing in this language: 

"The court below seems to hâve gone otitSide of the clalms for the purpose 
of flnding an interprétation for them, and seems to bave accepted the Invention 
intended to be covered, not merely by reading the clalms under the ordinary 
rules of interprétation, but by supplying that in which the clalms are abso- 
lutely lacking— précision and definiteness. Nevertheless we hâve carefully 
examined the positions of the respondent. and we do not flnd that the clalms 
were asserted to be defective or vold by reason of the propositions to which 
we hâve referred ; so that, notwithstanding what we hâve said in référence 
thereto, we do not feel Justified hère in assuming to be wiser than the parties, 
or assuming to déclare claims void for reasons not asserted. Consequently 
we hâve been compelled to draw out from the opinion of the court below for 
what reason it held this patent valid. 

"This seems to come down to the proposition contained in the opinion 
as follows, referring therein to the inventor, namely : 'In view of the fact 
that he appears to bave devised and disclosed an improvement of value, I 
do not regard the character of bis claims iu suit as sufflcient ground for hold- 
ing them invalid; but I cannot give them a construction broader than tliat 
adopted above.' This apparently refers to the foUowing paragraph in the 
opinion of the court, namely: 

" 'No décision can be sound iu which it is held. or recognized that the prod- 
uct of a described process, whether it be called a manufacture or a com- 
position of matter, can prpperly be claimed in terms like thèse so as to cover 
every product in which the sarae terms are capable of application. If there 
are any circumstances in which such claims for a product could be held valid 
to their full extent, I am unable to belieye that they can be so treated in a case 
like this, where the invention is at the most of an improved Aller, and not of 
one whoUy différent In kind from anj' that preceded it.' 

"The efflect of ail this set-ms to be ttiat the District Court held that it could 
not sustain the patent to the full extent of the language of the clalms which 
we hâve c-ited, but found that the patent contained something narrower In 
its practical eflîect than what is called for by the language of the claims as 
read ^^àthout restriction. In other words, the opinion seems to hâve gone 
through the whole state of the art and the circumstances explained in the 
spécification, and gathered from the whole what it found to be new. There- 
fore, while we make out that, after ail, tlie language of thèse claims may be 
insuftlcient, wlthin the rule which we hâve cited from Mr. Walker, yet, in view 
of the fact that neither the court below nor the respondent stands on ijroposi- 
tlons of that character, we feel that it Is going beyond the province of this 
court to assert such a proposition, which plalnly Involve serions dlflioultles. 

"We apprehend, however, the dlfficulty arislng from the fact of sustainlng 
the patent on a narx'ower reading than the natural reading of the claims iu 
controversy, and that under the çircunistances the invention, as we are sus- 
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talning it, Is a narrow one, while the claims themselves are perhaps broad. It 
is therefore necessary for us to caution the profession and the public that 
the patent Is always to be read and interpreted in the manner in whidi the 
learned Judge of the District Court Interpreted it, and not with a mère référ- 
ence to some possible interprétation whlch may be put on the claims." 

The facts, as hereinbefore found, compel the conclusion that the 
advance wrought by thèse patents was not a mère "improvement," 
but, on the contrary, invention of a primary character. No bet- 
ter or other tests can be appUed than through inquiries such as those 
made and answered by the workers in the art, as detailed in the rec- 
ord. Now the circumstances that, in the commercial art, plaintifï's 
Besto filler has achieved conspicuous success in driving out and com- 
pletely superseding the naphtha filler, as the witnesses détail, and 
that it has achieved this because of cheapness, are not at ail relevant 
to the inquiry respecting the validity or scope of the claims contained 
in patent 832,002; nor do they in the slightest degree countervail 
plaintifï's contention that Thoma's real invention was broad and com- 
prehensive, or that the wax tailings and the gutta percha binder fiU- 
ers are but exemplifications — species — of his broader and generic 
conception. Indeed, when considered in connection with any one 
patent alone, and when, as hère, the disclosure is accompanied by 
revolutionary changes of the art, they support the claim, not of mère 
"improvement," a mère differentiation in degree, but radical, inven- 
tive departure. And that in my judgment is the crédit to be given te 
plaintiff's filler, notwithstanding the conclusion reached upon that 
phase of the patents, in the Keno Case. So that the question is: 
Did Thoma, although his conception and attempted disclosure was 
and is broad in fact and in spirit, nevertheless fail in his effort to get 
the protection of the patent laws, because his claims are not writ- 
ten out so that they can be understood and applied for the accom- 
plishment of a broad purpose? 

The view of the trial court in the Keno Case, that, except for the 
disadvantage (of using naphtha in fiUers), the rubber cément filler 
"does not appear to hâve been unsatisfactory," can obviously be 
expressed of any article, apparatus, formula, or situation which 
has been superseded by another. The methods of communication 
employed prior to the advent of the telegraph, téléphone, typewriter, 
were ail, except for their disadvantages, satisfactory. The fact and 
degree of invention must necessarily turn upon the character and 
degree of disadvantage which has been overcome by the embodiment 
of the new conception. And it may be observed that the suggestion 
of fact, that, if rubber cément of higher quality were used, the rub- 
ber cément filler "was little, if any, inferior to" Thoma's patented 
filler, is not only wholly without support in the présent case, but the 
testimony of ail witnesses— particularly Pike, Norwood, and Cham- 
berlain — and the entire history of the new product and the disappear- 
ance of the old, indubitably négatives such to be the fact. Indeed, 
thèse witnesses establish beyond doubt that the disadvantage result- 
ing f rom the use of naphtha were insuperable ; that ail efforts to 
overcome them were unsuccessful, because of its influence in expand- 
ing the rubber, and then, after evaporation of the former, the lat- 
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ter dried, with the resuit of "bunching" or guttering in the sole. And 
it is a fact of no small significance that during the 10 years' use of 
Thoma's filler, no one has succeeded in the apparently simple venture 
of improving the grade of rubber cernent fîller, to the end of shar- 
ing with the Thoma filler the field monopolized by the latter. 

It thus appears upon reading the Keno Case that the Court of Ap- 
peals, while concluding that the trial court "seems to hâve gone out- 
side of the claims for the purpose of finding an interprétation for 
them, and seems to hâve accepted the invention intended to be cov- 
ered, not merely by reading the claims under the ordinary rules of 
interprétation, but by supplying that in which the claims are abso- 
lutely lacking — précision and defîniteness" ; nevertheless its action 
in holding the claims valid, but narrowly applied, is afifirmed — the 
court at the same time declining to assert that the language of the claim 
is "insufficient because of the serious difEculties involved," and with 
appréhension of the "difificulty arising from the fact of sustaining 
the patent on a narrower reading than the natural reading of the 
claims in controversy, and that under the circumstances the invention, 
as we are sustaining it, is a narrow one, while the claims themselves 
are perhaps broad." 

Now, to my mind, the "serious difficulties" attending the invalidation 
or the narrowing of thèse claims, the ample reasons for not so re- 
jecting them or cutting them down, may be thus stated : 

First. That through such limitation the plain intent and purpose of 
both the patentée and the Patent Office, the one to disclose, the other 
to recognize and protect, a broad conception, is frustrated. 

Secondly. That the conception and the disclosure is of a compound, 
mechanical in it.* nature, the proportions of whose ingrédients may be, 
and in patents covering that kind of invention frequently are, ref érable 
to the skill of the artisan, or to experiment properly within the capa- 
bility of the skilled worker in the art. The question is not : Are pro- 
portions stated in the claims? If not, they are invalid. But rather, 
does the absence in the claims of a statement of ingrédients or pro- 
portions render futile the effort of one skilled to practice the inven- 
tion. This latter question frequently, especially in interpreting broad 
claims, is, and can only be, determined by recourse to the spécifications 
or drawings. When in a compond not chemical wherein reactions 
or changes in constituent éléments, which dépend upon proportions and 
proportions alone, are sought, but a purely mechanical compound, the 
ingrédients and their characteristics are known, the proportion nec- 
essary to produce a certain resuit is frequently left to be determined, 
either upon judgment or skill exercised upon the strength of infor- 
mation at hand, or to be found upon référence to the other portions 
of the patent. Thus scores of patents, covering formulse for mechan- 
ical mixtures, contain no further directions for proportion than such 
as may prove "suitable" to make a "plastic," a "granular," a "lumpy" 
mass. Now, with respect to the absence of a statement o£ ingrédients 
in thèse broad claims, the same tests must be applied. Obviously, if 
a patentee's invention is broad, the language of his grant must be cor- 
respondingly broad. A cardinal rule of interprétation, that gênerai 
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words are strengthened by exception and weakened by enumeration, 
doubtless frequently confronts a patentée in his efforts to state his 
claim. So that its language will coincide with his invention. Thus, if 
Thoma, in his statement of claim of patent 832,002, had said that it 
comprehended a base "like cork or its équivalents," or a binder "like 
gutta percha or wax tailings, or their équivalents," no one would hâve 
thought the claim invalid, but, on thè contrary, would regard the sit- 
uation as involving an interprétation of the terms "base" and "filler," 
or "component," in the light of the doctrine of equivalency, as that 
doctrine may be applied, and the mère absence of such a statement or 
statements in a claim does not destroy either validity or the broad scope 
of the claims, if the latter, upon the two considérations next alluded to, 
can be ascertained. 

Thirdly. Thèse very two patents, 861,555 and 832,002, in their spéci- 
fications apprised the Patent Office of two spécifie forms of filler and 
their respective ingrédients of indicated proportions, and the patents 
on their face — aside from the asserted subordination of the one to the 
other — expressly indicate that the invention comprehends broad équiv- 
alents of the spécifie ingrédients. The patents, and the record of their 
prosecution in the Patent Office, cannot be read vvithout the conviction 
that récognition to thé- claim of breadth was intended ; that the office 
regarded the spécifications as sufficiently définitive of the broad terms 
of the claims, and intended, byallowing thèse broad claims, to rec- 
ognize the equivalency now demanded. The fact that one patent 
comprehends a spécifie nonvegetable binder, while the other refers to 
vegetable binders, is most striking proof of the purpose on the part 
of the Patent Office to recognize, in thèse broad clairns, the charac- 
teristic of the ingrédient to produce the quality of elasticity, pliability, 
unchangeability, rather than mère origin. In other words, the gov- 
ernment framed its grant upon the basis of the information disclosed 
by the patentée, and trusted to retidering it certain, if need be, by re- 
sort to that information now of record in thèse patents. No rule of 
interprétation forbids a court from doing that very thing, certainly not 
as against a défendant who, apparently, is using that same information 
in his alleged infringement. Of course, if the court were called up- 
on in this suit to answer the question, What do thèse broad claims in- 
clude and what do they exclude? by way of enUmerating ail possible 
ingrédients and their équivalents, or their proportions, it couM not be 
done, any more than it is ever done or required in any broad or generic 
claim. The problem is no other or différent than that arising upon a 
claim narrow in terms, asserted in fact to be entitled to a broad ef- 
fect. The question always is: Is the claim susceptible of, and en- 
titled to, an interprétation and scope which will comprehend the act 
of an alleged infringer? It is my judgment that the government, so 
far as the présent case is concerned, answered that question in the 
affirmative as between Thoma and the défendant; that the court is 
bound to affirm that view ; and further support is found in this next 
considération of patent 832,002. 

Fourthly. There is not a suggestion of any fact or circumstance 
drawn from the prier art which because of that art — i. e., prior dis- 
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closure of the breadth hère claimed — demands that the prior art, and 
therefore the pubHc, hâve the crédit of the breadth claimed. There 
is no prior art patent referred to in this case, except Howland, which 
contains no suggestion that can afford a basis for limiting Thoma 
either as to kind of filler or method of appHcatîon — not a suggestion 
of a filler having ingrédients requiring heat for their mechanical union 
or application. In the Keno Case, neither of the courts found, in the 
art as shown by such patents, any basis for limitation or for denying 
to Thoma fundamental différences of characteristics and giving him 
crédit for mère différence of degree. In the présent hearing défend- 
ant produced, through the witnesses Whitten, Tirrell, WilHs, and Haw- 
ley, exhibits of filler composed, as they say, of a "lâyer of comminuted 
material such as waste flax fiber mixed with a sticky binder of waxy 
pitch of a bituminous nature. But the inspection of the exhibit will 
at once ref er them to a date in the art prior to even Howland, for they 
appear to be felt, which could not be used except hy cutting out and 
fitting to the soles. They testify strikingly to the advance in the art 
wrought by Thoma's compound. The very fact that little, if anything, 
in the record or practical art, can be cited against thèse broad claims, 
is most strongly supportive of the presumption of broad validity. 

Fifth. A last considération arises out of the concession of fact, ap- 
pearing in défendants' answer and supporting affidavit in this case, 
that the binder ingrédients of patents 861,555 and 832,002 are équiva- 
lent. True, this concession is made in support of their contention that, 
because of such equivalency, Thoma "exhausted his monopoly in tak- 
ing out patent 832,002, and that there is no further patentable sub- 
ject-matter to warrant a prolongation of the monopoly of his later pat- 
ent, 861,555, by merely selecting another well-known binder from a 
well-known group of bituminous hinders" ; but that contention man- 
ifestly concèdes breadth of invention which ought to be recognized 
somewhere, and any considérations of "prolongation" of monopoly 
ought not to be assertable by an infringer when neither patent has ex- 
pired. 

[2,3] There remain claims 15 to 29 of the patent under considér- 
ation, concerning the "loaf" form of putting up the product. Hère 
again the court should take the larger view taken by the govemment 
in granting the patent, and recognize the novelty, the utility, and the 
practical indispensability of this form of product, in its relation to the 
larger object of the patent. It is a further suggestion of the marked 
différence between the old and the new filler — that the latter, because 
of its characteristics, its elasticity and tenacity, could not be put up 
and handled in ordinary forms of containers. The claims should be 
upheld as covering a novel as well as — the proofs show — an indis- 
pensable feature of the filler invention. The conclusion is therefore 
reached that the broad claims of patent 832,002, particularly 1, 4, 7, 
are valid, no matter what support there may be for upholding them 
as covering independent invention, and are entitled to the broad inter- 
prétation claimed by plaintiff, that the filler "loaf" claims thereof are 
likewise valid, and that both are infringed by the défendants. 

[4] In considering patent No. 808,224 covering the method, or 
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process, whatever mây appear as confusion between process, prod- 
uct, or apparatus, there can be no doubt that the disclosure is essen- 
tially of a process new to shoe making. The use of beat in apply- 
ing a filler, and that alone, upon the record hère, makes it patentable. 
It is the disclosure of "a mode of treatment of certain materials to 
produce a certain resuit," and as such quite independently of the 
mechanism necessary to practice or carry it out. Cochrane v. Deen- 
er, 94 U. S. 780, 24 L. Ed. 139, cited in Expanded Métal Cô. v. Brad- 
ford, 214 U. S. 383, 29 Sup. Ct..652, 53 L. Ed. 1034. Now, in the 
case before us, Thoma might hâve directed the melting of a filler and 
its application to the shoe bottom with a spoon, followed by pressure 
with a hot flatiron ; and the conception of using beat as à mode of 
treatment would hâve been none the less novel. The conclusion is 
that this patent is valid— infringement is not denied— and I am un- 
willing to follow the Keno Case. 

[5] This leaves for considération the apparatus patent 808,227. 
It is needless to say that the views already expressed respecting the 
Thoma filler patents will permit déniai of validity to this Arnold 
patent only upon a showing that the mechanisms in the art before us 
demand it. It may be that in the Keno Case, infringement of this 
patent was evaded because the défendant did not practice the inven- 
tion disclosed in claims 1 and 2, there in contest. That the défendant 
hère infringes claim 3 — we will not consider the others — cannot be 
contested on the proofs. So it leaves only the question of validity. 
That this apparatus bas been accepted by manufacturers as practi- 
cally the one instrumentality for utilizing the Thoma filler, and prac- 
ticing his process or method ; that it came into the art as an appara- 
tus which (or whose équivalent) v^'as practically indispensable for 
using a hot filler; that it bas been a "hot filler" machine, respected 
by the public as enjoying the protection of the patent in question — 
is not seriously questioned. Doubtless other arts disclosed a steam- 
jacketed table or melting. pot, a heated roll ; but there is no sugges- 
tion in this record of an apparatus used or usable for the purpose of 
applying filler to shoes in the manner disclosed. The introduction of 
the mechanism containing the heated roll, the organization of the ap- 
paratus as disclosed, is concededly new in the art, and it was nei- 
ther aggregation nor mechanical skill ; and the proofs hère not only 
support the presumptive validity of the patent, but they go far toward 
eliminating the possibility of question. 

The conclusion is that the patent is valid, and infringed by de- 
fendants in the manner and by their conduct disclosed in the proofs. 
If justification for the great, perhaps inordinate, length of this opin- 
ion be necessary, none can be given, except such as arises out of a 
case involving what are conceived to be inventions of much consé- 
quence in a great industry; out of contrary views and résulta in oth- 
er litigation, which, upon proofs hère, do not appeal to me; views 
and results which, if followed or adhered to, break down in a large 
degree thèse inventions, and destroy the fruits of a décade of récog- 
nition and development. The proofs on the facts in the case seem not 
only satisfactory, but their persuasiveness on practically every branch 
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is acrentuated by the absence of serions effort to gainsay them'; and 
the convictions hère entertained upon the uhimate questions of yalid- 
ity and infringement are such as prompt the issuance of an injunc- 
tion against the défendants conformably with the views. expressed. 
Such injunction may be prepared by complainant's counsel. 
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(District Court, E. D. Wisconsin. January 22, 1918.) 

Patents <S=3328 — Validity — Shoe Bottom Fillek — Shoe-Fillino Appabatus 
— Pkocess fob Fillisg Shoe Bottoms. 

The Thoma patents, Nos. S32,CX)2, 801,555, and 808,224, and the Arnold 
patent. No. 808,227, relating to the procès», materlal and apparatus for 
flUing shoe bottoms, held not invalld because of prior use. 

In Equity. Suit by the North American Chemical Company and 
others against Alvin S. Dexter and others for infringement of patent. 
Decree for plaintiffs. 

Edward Rector, of Chicago, 111., and Quarles, Spence & Quarles, of 
Milwaukee, Wis., for plaintiffs. 

Gillson & Gillson, of Chicago, 111., Clyde L. Rogers, of Boston, Mass., 
and E. H. Bottum, of Milwaukee, Wis., for défendants. 

GEIGER, District Judge. The case is before the court upon final 
hearing, after an exhaustive présentation of a motion for preliminary 
injunction. The views of the court upon the latter are embodied in 
an opinion filed August 1, 1916 (252 Fed. 148) and upon the présent 
hearing there has been a practical concession that, except in the par- 
ticulars to he now considered and disposed of, there has been no de- 
velopment in the testimony taken for such final hearing which tends 
or in justice should be considered by the court as demanding or even 
warranting a conclusion différent from that reached upon the former 
hearing. Reliance is now placed upon a défense not heretofore raised 
or suggested, namely, that prior to the date of the invention of the 
patents in suit a shoe filler, alleged to resemble that of the patents, had 
been made and used at certain places in New England. In other 
words, prior use défenses are now set up and sought to be sustained 
by the proofs. 

Thèse prior uses, two in number, are : First. The so-called "Dizer" 
use, alleged to hâve occurred at East Weymouth, Mass., some time 
during the years 1897 or 1898; the filler being prepared by a man 
named Douglas Easton, and therefore referred to as the "Easton" 
filler. Second. The so-called "Farrell" use, originating with a man 
bearing that name and at a place called Scituate, Mass., during the 
years 1900 or 1901, and said to hâve been supplied to several factories 
in the New England shoe district. 

As in ordinary cases, the considération of the proofs upon thèse 
défenses must be directed to the ultimate question of establishing 
identity of product or process to the requisite degree of . certainty, 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbere^ Digests & Indexesi 
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Naturally, in the exhaustive préparations made for the former hear- 
ing and for the trial of other proceedings involving one or more of 
the présent patents, ail having wide puhlicity, that thèse défenses were 
never before suggested must at the outset produce a sort of scepticism 
respecting their merit. That, however, cannot dispense with an anal- 
ysis of the testimony and an ascertainment of its legitimate weight 
and probative force. 

The "Easton" fiUer is ascribed to the "authorship" of one Douglas 
Easton, who was questioned (he was 80 years of âge) to give his rec- 
ollection of what transpired 20 years ago. His testimony, also that 
of other witnesses on either side of this issue, may be summarized and 
considered in its pertinency: (1) To the fact and time of making and 
using any alleged anticipating filler; (2) character of the filler in re- 
spect of ingrédients; (3) its consistency; (4) the method and manner 
of its use and application to shoe bottoms, e. g., whetlier soft and sticky 
and whether applied "hot"; (5) the degree of its use, i. e., whether 
actual public and commercial, or merely expérimental. 

Taking the testimony of the witnesses : 

Easton, while giving emphasis to the infirmity of his memory be- 
cause of advanced âge, and, apparently, because of insignificance of 
the "filler" incident as an "experiment," gave this answer to a ques- 
tion asking for explanation or description: 

"I ean tell you bettei- by sayiiig liere Is the Aller (producing two soles wlth 
filler on them). The tiller wlU speak for Itself a good deal better than my 
language will. It is made of pitih pine gura tar and bran. I had them on 
hand In the tannery, and I used theni. For one thing, I know the bran was 
used for a depilatory, or drehch, to make a sour of it, to take the liine out" 

He identifies a mémorandum book containing a recipe : 

"Semiflexible filler for shoes. Four parts pltch pine gum, one part tar; melt 
and add bran, according to your judgment. Apply hot." 

This was written into the book in 1898 in response to a request from 
his employer that he "write ofF" for him the many things he was "get- 
ting Up" for use in the shoe factory, etc. — the idea being to préserve 
them. He expressly disclaims any recollection, except as the recipe 
furnishes him the fact, and when a call was made for information 
"how this filler was heated to apply in shoe bottoms," he referred his 
questioner to "some one who knows better" — in particular to one Orr, 
a witness, whose testimony is next commented upon. 

The observation may be made that Easton was an employé of the 
Dizer factory, and apparently for many years its "expert." He de- 
scribes generally the position he held as such ; therefore a comprehen- 
sive statement respecting the pertinent considérations — the character, 
consistency, actual or contemplated application, etc., of the filler "dis- 
covered" by him and used by his employer — might well hâve been ex- 
pected from him as the naturally primary and first-hand testimony ; 
and his inability to give it, necessarily constitutes an infirmity or im- 
pairment of the probative force to be accorded to such partial tes- 
timony as he gave, and, as will be seen, it must hâve a like tendency 
to impair the force of ail other testimony which has inherently a sort 
of secondary quality. 
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Orr testified to employment by Dizer from 1890 to 1900 as their 
mechanician ; that Easton "made a bottom filler and came to me for 
something to beat it up, so I gave him * * * a * * * wax 
pot" ; that the bot filler was tried eut, and it was found it bardened 
up too bard ; tbat be bad no data regarding tbe lengtb of time it was 
used ; tbat it was "tried in tbe regular line of sboes" ; tbat he does 
not tbink it was used six montbs, and wbetber it was used as long 
as three montbs "Mr. Davis, tbe foreman, could give a better idea." 
He testified tbat there was "quite a good deal of experimenting in dif- 
férent kinds of fillers at tbat time" ; that the Easton filler was heated 
in tbe wax pot, applied witb a putty knife, but he never actually saw 
any of it being heated or heing applied. He bad notbing to do witb 
tbe manufacture of sboes made in the factory. 

His testimony properly draws the comment tbat he does not en- 
deavor to speak respecting the character, consistency, ingrédients, 
or manner of application of the filler, but confines himself to tbe sin- 
gle fact of furnishing an appliance to beat up filler. Like tbe wit- 
ness Easton, be refers to another, tbe foreman, Davis, as compétent 
to furnish other facts which were tbe subject of inquiry. 

Davis, after testifying to employment as foreman by Dizer from 
1891 to 1899, says tbat in tbe fall of 1897 Easton "got up a shoe fil- 
ler that was used bot," and that it was used in a regular way in the 
factory for fiUing tbe bottoms of Goodyear welt sboes for a period 
of three or four montbs; tbat his employer was making about 100 
dozen a day Goodyears at tbat time. The Easton filler enabled great- 
er expédition in getting the sboes tbrough tbe factory, but complaint 
was made of it because tbe sboes became inflexible. Whereupon 
"they returned to the use of the old rubber cément filler," and con- 
tinued to use it until be left. When asked to explain the manner of 
use or application of tbe filler, be said : 

"When we first got it up, we tried to put It in as he (referring to Easton) 
sent it up ; but we could not use it. Mr. Orr got me up a machine, or a wax 
pot, I tliink it was, and I had some wires across to lay our knives on. We 
used to use a couple of thèse, a putty knife or a case knife, and we used to 
lay them on that wire over that hot steam, and hâve one heating whlle using 
the others." 

He furtber asserted tbat the knives were kept warrn or bot by 
steam tbat was supplied "to the steam- jacketed kettle." 

Tbe significance of this testimony is in its substantive and formai 
pertinency to the appliances and to the methods used by Thoma as 
described in tbe patents in suit. I do not understand that Davis pro- 
fesses to know anything about tbe ingrédients ; certainly be did not 
testify to the consistency of the so-called Easton filler. It is a cir- 
cumstance worthy of note tbat he never told anybody about it, or 
tried to introduce it in factories where be was later employed. But 
the most significant feature of bis testimony grows out of its rela- 
tion to other testimony, hereafter commented upon, respecting the 
use — the actual daily use and detailed application — of the filler. Ob- 
viously, Davis did not himself work as a shoe filler. He was fore- 
man, and, when he was pressed to fix tbe date of tbe so-called "Diz- 
er" use, he said, among other things : 
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"I had two very brlglit Italians, and that was while we were using Mr. Eas- 
ton's cément, ana we had a strike among tlie welters and stltchers, and we 
took a part of tlieni, ealled the 'Jo Jeff,' and we put them on the Goodyear ma- 
chines to help us ont there, and I know that was before 189S." 

The pertinency of this tying-up of his own testimony with that of 
the two ItaHans, who subsequently became witnesses, can be appre- 
ciated in connection with what has jnst been said, namely, that Da- 
vis, being the foreman, never personally worked at applying the Al- 
ler, and therefore the detailed facts were obtainable, if at ail, from 
the witnesses to whom he thus referred. 

Lewis, who was superintendent at the Dizer factory from 1890 to 
1904, claiming familiarity with the bottom filler used in welt shoes, 
testified that he knew of a bottom filler "that was applied hot"; that 
they had given more or less thought to finding a substitute for the • 
felt filler, because the latter was expensive and had to be fitted by 
hand; that they tried dust and cork, putting it on with a putty knife; 
that the witness saw some stulï advertised in a New York paper, got 
a sample of it, which was tried "to make a waterproof shoe," and 
"the outcome was Easton's experiment for the filler to go along with 
it." He does not remember the ingrédients of Easton's filler, say- 
ing, "only I know there was pitch and tar or something in it." The 
date is fixed during the period of the witness Davis' employment. 
Whether, however, it was prior to 1904, he said that it was back in 
the '90's — '95, '96, '97, along there. "Ail along there we experiment- 
ed ail the time on something, and Davis was running the making room 
during that time the entire period." He professed, however, to 
speak positively respecting the manner of application of the Easton 
filler to shoes, viz. : 

"Q. Can you state how the Easton hot Aller was applied in shoe bottoms? 
A. It was applied hot In a jacketed kettle. Q. Steam-iacketedV A. Steam- 
jacketed kettle, and applied with a knife. Q. And were the knives kept hot for 
vise in layiug out on the shoe bottom? A. Yes. Q. lîow were they kept hot? 
A. Ijaying on the side of the kettle up there, they had some attaohment to 
keep them hot. Q. So the knives were kept hot with the sauie steam that 
heated the kettle? A. I cannot answer that. The kettle was liot, and the 
knives were on a hot or warm surface." 

The witness further says that the Easton filler was abandoned, 
and the rubber cernent filler again used, becatise the former left the 
shoes inflexible. He, too, like the witnesses Easton and Davis, does 
not appear to hâve ever told any one about Easton's filler. 

Keene, who was machinist, carpenter — everything in that line, ev- 
erything but shoe-making — at the Dizer factory from 1890 to 1900," 
testified to fitting up a kettle for making "what I always ealled 'Doug's' 
filler" ; that he was not familiar with the manner of carrying on fill- 
ing shoe bottoms, but had something to do with "setting up the para- 
phernalia"; that in 1897 or '98 he fitted up a pipe in what is ealled 
a jacket kettle — a steam-jacketed kettle— and the filler material was 
heated therein; that he did not know what instruments were used 
to put the filler into the shoes ; that the job of fitting up steam-jack- 
eted kettle was done by him personally under the instruction of the 
witness Orr. 
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The testimony thus far reviewed was offered on behalf of the dé- 
fendants, and it is well, at this point, to consider its persuasiveness 
for even prima facie support of the défendants' contention. The ob- 
vious weakness, considering it as a whole, is, iàrst, in not estabUshing, 
to a fair degree only, the ingrédients actually used by Easton in mak- 
ing any filler ; and, secondly, whether the filler used at the Dizer f ac- 
tory was in fact such as was made according to the formula which 
Easton offers in the "recipe," assuming that such recipe is sufficient- 
ly proved as an item of évidence; third, the character of the use is 
rather clearly — and, by the testimony of some of the witnesses, over- 
whelmingly — -shown to hâve been expérimental ; fourth, though this 
becomes apparent upon considération of both plaintiffs and défend- 
ants' testimony, whether any paraphernalia was ever rigged up for 
the heating and application of this filler, and not, as is suggested 
in the testimony of the witness Lewis, to use in connection with a 
waterproof material for "painting" soles. 

As bas been suggested, the défendants' case upon this issue was left 
to await with some eagerness the story of witnesses, if they could be 
produced, who did the actual work of fiUing shoe bottoms with this 
so-called Easton filler ; and the plaintiffs did produce the identical two 
witnesses — the two "bright Italians"- — referred to by the witness Davis. 
It is not necessary that their testimony be given Verbatim, except in 
the particulars which appear to respond to the expectation, produced 
by défendants' witnesses, that it would be corroborative of their stories. 
It is évident that thèse two witnesses were regularly engaged in using 
rubber cernent filler. Both of them gave testimony whose simphcity 
of récital leaves no douht that they had in mind the very times, places, 
and situations which the défendants' witnesses attempted to recall. 
Both concur in the défendants' testimony in respect of the use of a little 
"pail" containing some hard, black stuff, one of them giving his ex- 
périence thus: 

"Q. You say 'sometimes' — do you mean that différent batches of this filler 
were brought to you? A. Sure; différent ways. Q. Explalii what you mean. 
A. I mean it was hard to use them. They did not stick very good, and I didn't 
like to use them, and I only tried a few shoes; then they stopped them 
agaln and they used the old stufC for a tlme ; and then they came in again, 
and asked me lots of times to try them. Q. But, wlien they would bring in 
-a. pail of this hard filler, you would stop using the old stufE and use this hard 
stuff? A. Only for a few shoes, and then they would go on with the old 
stufC again. Q. Would you use this hard stufC from the pail, or would you 
put it in something élse and use It? Ai, No; in the pail. I took the pail. It 
was so big, you know (illustrating), and it was a tin pail, you know, five or six 
p<iunds in a pail, you know— I mean the pail weighs so much, but I don't know 
exaetly how much. Q. Did you ever see that hard filler for a whole day at a 
time? A. No, sir. Q. How long would there be between times? A. Well, 
sometimes it would stay a week, sometimes two weeks, and sometimes a 
month — I don't remember well, but he came lots of times, you know. Q. 
Did he tell you why he brought you some more of this Aller? A. No; only he 
came up to me and says, 'Try them ;' that is ail. Q. Did he tell you whether 
It was ail alike, ail the same? A. Well, he thought he would bring it a little 
différent each time; but I didn't flnd much différence in any way when I 
used it. Q. Did you beat this filler to use it, this hard Aller? A. No. Q. 
Was it hot when you used it? A. No; it was not hot" 
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On cross-examînation he denied positiv^ly ever having "some stuflf 
brought up hot in pails from downstairs to fill shoes with," and re- 
iterated his statement on direct examination that "the fellow with a 
little pail" came round to the witness' place and says " 'Try this,' and 
I tried them in a fetw shoes and then he would go again, and I would 
not see him for quite awhile, and th^n he would bring some more 
stuff." He dénied having some other stuff, brown, not black, in. color; 
likewise having a kettle heated with steam. His recollection is sought 
to be refreshed by référence to Keene's alleged fitting up of a kettle, 
and he answered positively that he did not see anything like that at 
ail. He testified to putting the filler in with knives; that it would not 
stick well in the shoes. 

The other witness testified that he recalled some one's hringing in 
another kind of filler in a pail — dark stuff, with ground cork, that was 
put into the shoe cold, dipped right out of the pail ; used for a day or 
two. On cross-examination, when his attention was called particularly 
to matters suggested by the défendants' witnesses as to the Gonsistency 
and hot or cold application of the filler, he corroborated the other 
Italian with great emphasis. When his attention was called to the 
kettle rigged up by Keene, one of défendants' witnesses, the following 
testimony was given : 

"Q. Don't you remember, about that time, Mr. Keene was up there and 
rigged up a kettle to be heated by steam In the bottomlng room, so that you 
could warm up the filler and put It into the shoes? A. ïes; I remember that. 
Tes; he put that rlght side of me; yes." 

When re-examined, he testified: 

"Q. Now, about that steam kettle that Mr. Keene fltted up, do you remember 
using somethlng Uke tar — A. To put on inner sole, I remember that. Q. 
Well, wasn't that what the steam kettle was for, to beat the tar? A. Yes; 
I remember that, sure. When they put thetar on the Inner sole, I remember 
that I put that In like and put the bottom Aller on top." 

The importance of this latter testimony is its utter repugnancy to 
the défendants' testimony respecting the use oi a. hot filler or the rig- 
ging up of an appliance necessary to use Easton's filler similarly to 
the manner in which Thoma's is conteniplated to be used. The testi- 
mony shows — indeed, that is suggested by the witness Orr — that cer- 
tain stuff, like tar or asphaltum, was being used at that time for paint- 
ing the inner soles prior to the application of the filler, and this had 
to he heated before applica,tion to the shoe bottOm; ând very plausibly, 
and in my judgraent probably, defeiadants' witnesses may hâve con- 
fused the paraphernalia rigged up by Keene for that purpose with 
the subséquent paraphernalia necessary to apply the Thoma filler. 

Upon this staté of the testirnony,'it is possible to reach the conclu- 
sion, beyond ail doubt, of ! an anticipating use of the Thoma filler at 
the Dizer factory in the years 18^7 and 1898. I hâve no hésitation 
in saying that not only is every matter of fact involved in the in- 
quiry open to grave doubt, but I àrrt quite willing to suggest that the 
testimony as a wholé preponderates quite strongly against the truth 
of défendants' claim. In , considering the testimony of the Italians, 
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no little weight should be given to the suggestion of the défendants' 
testimony that they speak directly to crucial matters upon the issue. 
Great weight should be given to their testimony, because of its per- 
fectly évident disclosure of the picture which each of the witnesses 
had in mind, and their unaffected and apparently disinterested meth- 
od of récital of facts. There is no suggestion that, when testifying, 
they vv^ere under any stress of zeal, f riendship, or bias for or against 
either of the parties to the case, and their emphatic déniais respect- 
ing the détails of use of the Easton filler, as testified to by the de- 
fendants' witnesses, as well ^s their perfectly clear explanation of 
the whoUy expérimental character of the use, not only throws ail of 
the défendants' testimony in doubt, but, as suggested, preponderates 
quite strongly against the truth as claimed by it on this issue; and 
I reach the conclusion that the défendants hâve wholly failed to es- 
tabhsh the Dizer use. 

With respect to the "Farrell" filler use, a summary of the testi- 
mony may be dispensed with, for thèse reasons : The inquiry, as 
with the Dizer use, is directed to the primary questions (1) respect- 
ing the making and use oi any anticipating product; (2) its charac- 
ter, consistency, and ingrédients; (3) the manner of its application, 
i. e., whether hot or with the use of heated implements; (4) the de- 
gree of its use, whether public or purely expérimental. If it be as- 
sumed that Farrell did make some sort of a new filler at the Scitu- 
ate Mills, what its constituent ingrédients were is as a fundamental 
inquiry susceptible of no answer upon the testimony, other than 
plaintiflfs' counsel gives, i. e., "no living man knows or claims to 
know." Farrell is dead, and- witnesses who knew him in life, who as- 
sume that his activities were directed to the discovery or perfection 
of a new filler, crédit him and his activities with total secrecy and mys- 
tery, disenabling any and ail efforts to elicit reliable information. 
Those who were interested in the mill — those who worked for or with 
him — not only attribute to him "a secretive way of wanting to 
keep his devices to himself, from the man he had there," but ail as- 
cribe their inability to testif y to the facts inquired about to his ap- 
parently complète assertion of that trait. True, one witness volun- 
teers to tell that, as the "hacker" of the enterprise, he paid bills for 
cork, rosin, pitch, or glue ; other testimony relates to barrels or .con- 
tainers, marked "Burgundy pitch," purchased and received at the 
mill; but, except as this gives a basis for inference — more properly 
conjecture, I believe — respecting their introduction into the filler 
subsequently claimed to hâve been used, no witness presumed to 
rspeak directly upon ingrédients or proportions of admixture entering 
into the alleged filler. 

Now, much testimony not only developed this situation, but, be- 
-cause of it, much more was taken to the end of supplying the defect, 
through facts disclosing how the filler vsfas used — principally at the 
Arnold factory. In this way it was aiméd to develop facts, respect- 
ing not only the consistency and manner of applying the filler, but 
also, inferentially, its ingrédients. But the resuit, in my judgment, 
is even more incapable of establishing the défense than that which 
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arose upon the Dizér issue, for this reason: Witnesses, artisans 
who claim actually to hâve applied Farrell's filler, are in utter dis- 
agreement pertaining to the consistency of the filler; i. e., whether 
sticky or pasty, whether it had to be heated before applied, whether 
a heated knife or other implement was used in its application. The 
testimony as a whole, as upon the Dizer— and as frequently happens 
on any — prior use issue, discloses the very frailties and infirmities 
attending testimony given by witnesses whose recollection must be 
asserted in the light of perfect knowledge of the présent day prac- 
tice and product. It illustrâtes again, how the latter, even with per- 
fectly honest witnesses, influences the forgetting of différences which 
may hâve been présent and the recollection of resemblances in fact ab- 
sent. 

Assuming, therefore, as I think we may, that the testimony of no 
witness is to be discredited as being deliberately false, the problem 
involves dealing with testimony relating to occurrences happening in 
an art where much "experimenting" was evidently being carried on, 
many years before such testimony was given. The possibility of mis- 
take, always présent, ripens into probability, nowhere better exem- 
plified than in the présent record, where a witness, apparently créd- 
ible, at first testified to matters as of the date 1900 to 1901, which, 
it was afterward shown with considérable certainty, could and did 
not occur until the time, 1904 or 1905, when plaintiffs' filler had al- 
ready come into use. So, when we consider, as I think, that défend- 
ants' proofs to establish the composition of Farrell's "filler" sub- 
stantially f ailed, a conclusion in its f avor upon this issue, for that 
reason alone, must f ail. And the conflict which bas arisen in the 
testimony respecting the consistency, method of application, to say 
nothing' of the expérimental use of the filler — whatever it was— is, 
in my judgment, practically incapable of solution upon the basis of 
ordinary prépondérance, wheref ore the exclusion of doubt, cannot 
even be thought of. And in this situation the court may confidently 
give some considérable weight to the gênerai testimony, given by dis- 
interested witnesses of large affairs, long expérience, and intimate 
association with shoe making, that plaintiffs' was the first accept- 
able hot filler. 

For the reasons — already suggested— that because a summary of 
the testimony, such as given on the Dizer use, would présent no more 
than a duplication of what is there exhibited, leading to identity of 
conclusion, no such summary of the Far reir testimony is deemed nec- 
essary. The défense has not been sustained. 

The défense of want of invention, growing out of the so-called 
"Fletcher" incident, has not been supported by àny proof. 

The gênerai conclusion is that plaintiffs are éntitled to a judgment 
decreeing the patents valid and infringed, conformably to the views 
herein, and in the former dpiniÔn, expressfed; and such decree may 
be entered. 
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Ex parte BEALEiS. 

(District Court, S. D. Callfornla, N. D. May 25, 1918.) 

No. 16368. 

Habkas Corpus <ê=16 — Jurisdiction— Draft Boards. 

A United States District Court lias no jurlsdlction to revlew on habeas 
corpus action of a local or district draft board, actlng under the Sélec- 
tive Service Act, in calUng to service an allen, who has walved hls 
claims for exemption and been duly classlfied for military service under 
the rules to class 1. 

Proceeding by Thomas J. Beales for writ of habeas corpus. On 
demurrer to pétition. Demurrer sustained, and pétition denied. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., hoth of San Francisco, Cal. 

George C. W. Egan, of San Francisco, Cal., for petitioner. 

DOOLING, District Jtidge. Petitioner is a subject of Great Britain 
within the draft âge, who has not declared his intention to become a 
citizen of the United States, and duly registered under the Sélective 
Service Act (Act May 18, 1917, c. 15, 40 Stat. 76). In his question- 
naire he waived ail claim to exemption and was placed by the local 
board in class lA. Having been called to service, he now seeks by 
means of a writ of habeas corpus to be discharged theref rom because 
he is such alien. The Sélective Service Act, however, provides : 

"That persons shall be subject to reglstration as herein provided who sliall 
hâve attained thelr twenty-flrst birthday und who shall not bave attalned 
their thirty-first birthday on or before the day set for resistration. and ail 
persons so registered shall be and remain subjecrt to draft into the forces 
hereby authorlzed, unless exeuipted or excused therefrom as in the act pro- 
vided." 

It may be noted that the word used hère is not "exempt," but "ex- 
empted"; so that it is apparent that something more is required to 
become exempted than the mère fact of being entitled to exemption. 
The power to exempt or excuse is, by the act, lodged in the local and 
district bpards, and their method of procédure is, by the terms of 
the act itself, to be according to rules and régulations made by the 
Président. Under the rules and regLilations so made (rule XXVII) : 

"If neither the registrant nor any person in respect of him has claimed 
deferred classification, he shall forthwith be classlfied in class 1, unless he 
Is an alien enemy." 

The régulations f urther provide (note to above rule) : 

"No allen (not an alien enemy) who lias not declared his intention to become 
a citizen of the TJhited States shall be placed in any class other than class 
V unléss such nondeclarant has stated, In answer to question No. 2 of séries* 
No. VII of his questionnaire, that he does not claim exeniptlon on the ground 
of his alienage." 

Construing the act and thèse régulations, the courts hâve uniformly 
held that ail persons, save enemy aliens, within the draft âge, are 
subject to the draft, unless exempted or excused therefrom by the local 

®=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexée 
252 F.— 12 



178 252 FEDERAL EBPOETEB 

or district board, and that the action of thèse boards, where there bas 
been a fair hearing, is final, and not subject to review by the courts, 
either on habeas corpus or çertiorari. The petitioner having waived 
his claim for exemption before the only tribunal empowered to act 
upon it, and such tribunal having accorded him a fair hearing, and 
classified him strictly in accordance with the terms of the act and the 
régulations made by the Président by virtue of the authority con- 
ferred upon him, this court is not only without power, but also with- 
out inclination to interfère. 

The demurrer to the pétition will therefore be sustained, and the 
pétition denied. 



NATTERSTAD v. TITLE GUAHANTEiE & TRUST CO. et aL 
(District Ctourt, D. Oregon. June 8, 1918.) 

1. Trusts <g=s>325 — Accounting— Evidence. 

In a suit for an acoountlng, where complainant had conveyed property 
to défendant pur.suant to a trust agreenient, held, under the évidence, 
that the awouDt stood balanced; the only advances made by défendant 
having been repaiU, and défendant having recelved no rents, etc., from 
the property. 

2. Veindob and Puechasee ®=>44 — Option— Extension— Signinq. 

Evidence held to show that complainant signed certa;in indorsements on 
an option to purchase, extending the tlme wlthin which it might be ex- 
ercised. 

3. Teusts ®=»61(3) — Existence of Teust—Tebmination— Execution of Re- 

LEASE. 

In a suit agalnst the trustée, to whom complainant had conveyed prop- 
erty after givlng an option thereon to a thlrd person, évidence held to 
show that complainant of her own free will slgned a release In favor of 
the trustée, whieh conveyed to her a portion of the property, and that 
she quitclalmed the remainder, thus termlnating the trust. 

4. MoRTGAGES ®=3294— Equity of Rédemption— Convetance. 

Whlle the rule Is that, once a mbrtgage, always a mortgage, and that 
the relationship continues until dlscharged, the mortgagor, after exécu- 
tion of the instrument, may convey to the mortgagee hls equlty of ré- 
demption. 

In Equity. Bill by Jennie C. Natterstad against the Title Guarantee 
& Trust Company and R. S. Howard, as receiver. Bill dismissed. 

James E. Fenton, of Portland, Or., for complainant. 
Wm. C. Bristol, of Portland, Or., for défendants. 

WOLVERTON, 'District Judge. The bill of complaint sets forth, 
in effect, that the complainant Natterstad (formerly Jennie C. Kings- 
boro), entered into an agreement with the Title Guarantee & Trust 
Company on March 18, 1905, whereby the Trust Company agreed to 
advance to her upon her order divers sums of money, and to assume 
the payment in her behalf and on her account of certain indebtédness, 
etc. ; the complainant agreeing to convey by deed to the Trust Com- 
pany certain property that sheowned, including certain timber lands 
and some lands located near a stream, which are called boom lands, 
and also the boom privilèges and certain stock in the Boom Company. 

^=9For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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It is also alleged that the Trust Company was to receive certain rents 
and profits f rom the opération of the boom property, and was tp 
account to complainant theref or. In accordànce with the terms of the 
agreement, two certain deeds were made, and this property, consista 
ing of the real estate and the boom property and this personal; prop- 
erty, 25 shares of stock in the Boom Company, was transferred to the 
Trust Company. It is further alleged that the Trust Company, in 
accordànce with the deed and the trust agreement, advaiiced to the 
complainant money in about the sum of $8,000, but that thereafter it 
derived large sums of money from the opération of the boom prop- 
erty, which exceeded the sum advanced to complainant. Complain- 
ant seeks an accounting as to thèse rents and profits — first, to hâve 
them offset against the advances which she allèges the Trust Compaiiy 
made to her ; and, second, a decrée for such balance as may be f ound 
to be due her. ^ 

The answer admits the exécution of the agreement and the convey- 
ance of the property thereunder, but allèges in effect that the Trust 
Company has complied with ail the terms of the agreement, and bas 
been fully released and discharged by complainant of ail further 
duties and obligations thereunder. In relation to the release, a con- 
troversy has arisen as to whether it was obtained through duress and 
fraud, and it is further asserted that a certain quitclaim deed from 
complainant, executed at the time, is a forgery. The parties hâve been 
heard on ail thèse issues, notwithstanding certain objections that the 
pleadings do not admit of so broad an inquiry. 

The agreement provides, among other things, after stating that the 
conveyance of the property shâll be made, that the property so con- 
veyed is to be held by the Trust Company for the following uses and 
purposes, to wit : 

"(1) To secure unto the sald Trust Company tlie repayment of the sums 
whleh may be advancecl or which may beconie due to It, including interest, 
for or on accoimt of said property, or any part thereof, or for or on account 
of any of tlie terms and conditions of this agreement. 

"(2) Subject to the foregoing for Jennie C. Kingsboro and Subjeet to her 
written instnictions. It is further undefstood and agreed that said Trust 
Company assumes no manner of liability for or on account of the eare or 
custody of said property or for the payment of taxes or public charges there- 
on or for the validlty of the title to said premises or dépréciation of the value 
of the same, but it is understood and agreed that it shall be recompensed oùt 
of the property, With Interest, for any expenses which may be neeessarily in- 
curred on its account." 

The two deeds were executed simultaneously with thp exécution of 
this agreement. One of them, however, bears date the.l7th of March, 
instead.of the. 18th. The trust agreement (I am cE^lling the paper ^ 
trust agreement for the purpose of a short désignation thereof) \yas 
executed on March 18, 1905. On March 17j 1905, the complainant 
gave to one Lincoln R. Ferbrache an option to.purchase ail the prop- 
erty that was conveyed by the two deeds. This isa day previous, now, 
to the time when the trust agreement was entered into açd one of 
the deeds was made, but contemporaneously with the date and time of 
the exécution of the other deed. 
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The considération named in the option for the 140 acres of land 
and the boom rights and privilèges is the sum of $10,000. Then there 
was an additional option given by the same paper to purchase 200 acres 
of land, which is denominated the timber land. So that the option 
itself is really double, giving the right to Ferbrache to purchase the 
140 acres and the boom property for $10,000, and also the 200 acres, 
being the timber land, for $15,000. This option was to be exercised 
within 30 days. There is no question as to the validity of the option, 
because it is admitted to bave been signed by complainant and exe- 
cuted for the purposes therein indicated. 

On March 23, 1905, the Trust Company opened an account with 
J. C. Kingsboro Trust. This is evidenced by the account, which was 
ofifered in évidence by défendants and is marked Défendants' Exhibit 
K. This was the situation before further transactions were had be- 
tween the parties; the Trust Company being the holder of the title 
to the property conveyed to it by complainant, to do with it as the 
trust agreement and the complainant directed. 

[1] I will first dispose of the claim that the Trust Company ad- 
vanced to the complainant $8,000, or thereahouts. Complainant relates 
that the Trust Company advanced to her three sums of money, and 
no more, as follows: On April 22, 1905, $4,220; in July — June 
or July, I did not get the date exactly — another sum of $2,000 ; and in 
April, 1906, $1,139, making a total of $7,359. The évidence conclu- 
sively shows that the first amount of $4,220 was paid into the Trust 
Company bank by Ferbrache to her account, and afterwards drawn 
out by her by check. This is .shown by Défendants' Exhibit L, which 
is the deposit tag, and Plaintiff's Exhibits 4 and 5, pages in complain- 
ant's passbook. So that this sum was not an advancement to her by the 
Trust Company, but a payment made to her by Ferbrache. The $2,- 
000 was also paid to her by Ferbrache. For this purpose Ferbrache 
procuréd f rom the Trust Bank a certified check for that amount, and 
paid it to hèr in that form. This is evidenced by Défendants' Exhibits 
H and N. Exhibit H is a receipt given by complainant to Ferbrache 
himself , acknowledging receipt of the $2,000 f rom him ; and Exhibit îs 
is a tag showing that Ferbrache was charged by the bank with a cer- 
tified check in amount equal thereto. So that this sum did not con- 
stitute money advanced to the complainant by the Trust Company. 

The next and last amount, namely, $1,139, was really advanced to 
complainant's account by the Trust Company in settlement of a cer- 
tain claim that one Henry Teller made on account of the bond for a 
deed mentioned in the trust agreement and one of the deeds. The 
Kingsboro Trust account shows that complainant received a crédit 
on April 30th, "Check favor Henry Teller for settlement per order 
her attorney," $1,139. So that was really an advance by the Trust 
Company to hef. The letter from Spencer & Davis to the Trust Com- 
pany also évidences thè intent on the part of the Trust Company to 
make this advance, and no doubt the advance was made in accord- 
ance therewith. But this amount was repaid to the Trust Company 
by complainant, with other charges representing the balance due on the 
Kingsboro Trust account, March 23, 1907. A receipt given to Jennie 
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C. Natterstad by the Trust Company is so dated, but the item was 
entered in the Kingsboro Trust account March 26th. That receipt 
and the item in the account show that she paid to the Trust Company 
$1,220.98, which balanced her account with it. In the end, therefore, 
there was nothing left of any advances made by the Trust Company 
to the complainant. 

As to the rents and profits from the boom property, the évidence 
shows that the Trust Company never leased the property and never 
operated it, and consequently received no money from that source 
to the crédit of complainant. The testimony on the part of the Trust 
Company, and also the testimony of Mr. Holden, who was a witness 
for complainant, is to the effect that whatever opération of the boom 
property took place was directed by Mr. Ferbrache, and not by the 
Trust Company. The Trust Company never went into possession. 
The only possession taken was by Ferbrache, and he continuéd to 
operate it, either for himself or for the Boom Company, which was 
afterwards organized. So that there were no rents and profits re- 
ceived whatever by the Trust Company from any source to the crédit 
of the complainant hère. As it respects the money account, therefore, 
the complainant owes the Trust Company nothing, and the Trust Com- 
pany owes the complainant nothing, and the account stands at balance. 

[2] Now, as to the property held under the trust agreement: By 
référence to an indorsement on the option, it will be seen that com- 
plainant bound herself to convey to Ferbrache 140 acres of land, with 
the boom rightS, within 90 days from the date of the indorsement, 
April 19, 1905. The option itself was to mature in 30 days, and this 
indorsement manifestly was for the purpose of extending it. Mrs. 
Natterstad dénies that she signed this extension. However, she is un- 
doubtedly mistaken about that. The writing is in her hand without 
question, and one of the subscribing witnesses to the indorsement was 
hère in court, and recognized her signature, and testified that she 
signed it. So I think that her déclaration that she did not sign it is 
overbalanced by the testimony to- the contrary. There is another in- 
dorsement on the same instrument, bearing date April 19, 1905, which 
reads : 

"In considération of the purchase of the property above described and the 
further suni of ifl In hand pald to me by Lincoln R. Ferbrache, the option of 
purcbaslng the tlnjber lands described on the opposite side of this sheet is 
hereby extended." 

[3, 4] The same testimony applies to this indorsement, and the 
court is of the opinion that she signed it also. It appears, however, 
that there was nothing else done particularly about thèse matters for 
a considérable length of time. They seem to hâve run along until 
March 25, 1907, when the complainant executed a release to the 
Trust Company. I will read that release, because much dépends 
upon it: 

"I hereby acltnowledge receipt of a deed to the northeast quarter and the 
southeast quarter of the northwest quarter of section 28, in township 11 
north, of range 7 west of the Willamette meridian, from you to myself ; and 
I hereby authorize and direct you to deed the remainder of the property cov- 
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ered by the attached certiflcate, and known as the 'boom property,' a quit- 
claim deed to whlch I hand you herewlth, to whomsoever L. R. Ferbrache may 
direct, subjiect, however, to the Holden mortgage of $800. I hereby aeknowl- 
edge tliat the Title Guarantee & Trust Company has carried out and comr- 
plied with ail of the terms and conditions of this trust, and has accounted to 
me for ail funds and property pertalning thereto, and I hereby release said 
Company from said trust." 

Mrs. Natterstad admits the signing of thîs instrument. She says 
that it is her signature appended thereto; but she indicates, by innu- 
endo rather than by positive statement, that the instrument itself was 
procured through duress and fraud. She has testified at some length 
why she says that, and couples with the transaction the name of Mr. 
Spencer. The quitclaim deed, which is referred to in the release as 
having been made at that time, she positively dénies that she executed; 
but in this I. ani sure she is also mistaken, because not only Mr. Spen- 
cer himself, who is a subscribing witness to the déed, says that she 
executed it— he was not certain as to the place where — but W. E. 
Farrell, the other attesting witness, says the same, and that it was exe- 
cuted in the office of Spencer & Davis. He remembers it very dis- 
tinctly, because, he says, he wrote the deed, calHng attention to the 
red Unes, which were a matter in which he took some pride in draw- 
ing the instrument, and recognizes it fully as being the deed that he 
drafted. He remembers, also, that Mrs. Natterstad signed the deed, 
and Spencer says it was dyly acknowledged before hitti. Mrs. Natter- 
stad asserts that what was done in that regard, if anything, was done 
at her then place of résidence; but Farrell dénies this, and says the 
deed was executed at the office of Spencer & Davis. I am induced to 
believe Mr. Spencer and Mr. Farrell as to the exécution of that deed. 
There is no doubt in my mind that complainant executed it, and she 
in ail probability knew why she was executing it. From a careful con- 
sidération of ail the testimony, I am firmly persuaded that she exe- 
cuted it of her own free will, knowing altogether what she was doing, 
and unreservedly intended to do just what the papers indicate was 
done. 

Now, then, there were 200 acres of land that ; were deeded to her. 
About this there is no contest, and of course that f ulfills the conditions 
of the. trus*- agreenient itself, so far as that acreage is concerned. The 
land was simply deeded back to her, which discharged that amount 
of the property from ail trust relations whatsoever. At the foot of 
the release is a direction by Ferbrache to the Title Guarantee & Trust 
Company to deed thc: property mentioned therein, known as the boom 
property, to the Seal River Boom Company, a Washington corpora- 
tion. It is not controverted hère at ail that the Trust Company did 
deed ail the property sâve the 200 acres, to the Boom Company, there- 
by cpmplying with the direction of Ferbriache, which direction y^as 
authorized by the release executed by Mrs. Natterstad. Défendants' 
Exhibit D is not bnly evidentiary thereof, but it shows a settlement 
of the afïair between Mrs. Natterstad and Ferbrache. 

This, thén, is in eÇfect thé culmination of the affairs exi^ting be- 
tween complainant and the Trust Company. The Trust Company has 
complied, according to her own release, and according to what is ad- 
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mitted hère, in ail respects with its trust undertaking, and hàs ful- 
fiUed in ail respects the obligations that it took upon itself . by enter- 
ing into this trust agreement. This was ail done before the Title 
Guarantee & Trust Company went into the receiver's hands. The 
receiver himself took nothing whatever from the Trust Company of 
this trust property; he assumed no obligations under the trust agree- 
rnent, because that agreement had, prior to the appointment of any re- 
ceiver, been entirely f ulfilled and discharged ; so that there is no 
présent obligation on his part to be observed, either îor a money ac- 
counting or for a return of any property. 

Much bas been said about the law of the case, and the principle, 
"Once a fnortgage, always a mortgage," bas been invoked. The prin- 
ciple is very well settled that, when parties hâve entered into an agree- 
ment whereby the instrument made and executed is to be deemed a 
mortgage, the instrument continues to be a mortgage until the rela- 
tionship is discharged. A mortgagor may discharge the niortgage by 
a conveyance of the equity of rédemption to the mortgagee. I think 
in this case the agreement was not a mortgage. It was a trust agree- 
ment, pure and simple, for the convenience of the parties, and more 
especially for the convenience of Mrs. Natterstad. For some reason 
she did not want her property to stand in her name at that.time. She 
was entering into this arrangement with Ferbrache for the purchase 
by him of her property, and it seemed to be convenient that this trust 
agreement be made with the Trust Company, so that the property 
might be put out of her hands and held by the Trust Company in the 
meantime until her obligation under the option with Ferbrache to 
sell to him was discharged. The matter was carried through upon that 
basis, and under the idea that this was a trust arrangement, and not a 
mortgage. But, if it were a mortgage, the equity of rédemption 
was conveyed by Mrs. Natterstad to the Trust Company by this deed, 
made on the day that she executed the release, and the mortgage re- 
lationship thereafter could not and did not exist. 

So the right to demand an accounting is not apparent in the présent 
case, either for money had and received or for other property, and 
the bill of complaint will therefore be dismissed. 



In re KOMINERS. 
(District Court, S. D. New York. October, 1916.) 

BANKBUPTCY ®=348 DEBTS— PrIOKITIES — "TBAVEnjING Salesman." 

Partners, who sold goods for the bankrupt on a commission basl? 
maintalnlng thelr own ofBce and not belng bound to dévote any particu- 
lar amount of their tlme to a sale ol' the bankrupt's property, are not 
"traveling saleismen," within Bankruptcy Act July 1, 1898, so as to be 
entitled to priority as such. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Traveling Salesman.] 

$=»For other cases see same toplc & KEY- NUMBER in ail Key-Numbered Dlgests & Indexes 
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In Banlcruptcy. In the matter of the bankruptcy of Abraham H. 
Kominers. On review of order of référée disallowing a claim to 
priority as traveling salesmen. Order affirmed. 

Charles L,. Greenhall, of New York City, for trustée. 
Max Lowenthal, of New York City, for claimants. 

MAYER, District Judge. I hâve carefully gone over this record, 
and the f acts are simple enough. The claimants were partners, and 
represented other houses besides that of the bankrupt. They were not 
under any obligation to dévote ail their time to selling goods for the 
bankrupt, and apparently could control their time as they pleased. 
They were compensated on a commission basis ; that is to say, if their 
orders were accepted, they were entitled to their commissions. They 
had an office of their own, with their own business cards, and were, 
for ail practical purposes in their relations with the bankrupt, a com- 
mission house. 

There doubtless are cases where a salesman carries the hnes of 
several small houses and covers a given territory under some arrange- 
ment by which he is a "traveling salesman" for his employers, so as 
to entitle him to priority within the meaning of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. 1916, §§ 9585-9656]). 
But on the évidence in this case it is quite clear that thèse claimants 
were not such traveling salesmen. In the case of In re Dexter (C. C. 
A. Ist Cir.) 20 Am. Bankr. Rep. 47, 158 Fed. 788, 89 C. C. A. 285, the 
employé agreed to "dévote ail the time necessary to the proper care of 
the trade in the territory mentioned," and he was not to "engage in the 
sale or manufacture of * * * any other materials" that his em- 
ployer might be "making at the time with any other concern." 

In that case it is plain that the employé was a traveling salesman 
devoted solely to the business of his employer, and that he was ex- 
pected to give his sole attention to that business. The court held, among 
other things, that the mère fact that he was paid by commissions, and 
established an office at his own expense, did not take him out of the 
category of a traveling salesman. Hère, however, the claimants were 
in business for themselves, and, so far as the agreement between the 
parties went, thèse claimants could control their own time and sell as 
much or little of the bankrupt's goods as they might choose, with no 
control over them on the part of the bankrupt of a character ordinarily 
found in the relations between an employer and a traveling salesman. 

Claimants sought to introduce testimony as to custom in the garment 
trade; but such testimony was clearly inadmissible, and the référée 
properly refused to admit testimony of this character which was ofFer- 
ed. I find no error in the other rulings of the référée, some of which 
went to the substance and others to the form of the questions. 

An order may be presented on one day's notice, sustaining the réf- 
érée. 
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THE O'BRIEN BROS. 
(District Court, E. D. New York. May 3, 1918.) 

1. Shipping €=>209(2) — LiMiTAnoN OF ijiABii:.rrT. 

Where a tug, towlng scows, ran down a motorbont, the scows, belng in- 
nocent instruments and in eontrol of the tug, need not be surrenUered 
with the tug in order for the owner of that vessel to obtaln a limitation 
of his liabllityJ 

2. Shipping <©=»209(.3) — Limitation of Liability— Deniax of Ant Liabilitt. 

In a proceeding to limlt liabllity to the value of the vessel causlng the 
Injury, etc., liabllity may be denled In toto and tliat question litlgated. 

3. Collision <g=371(2) — ^Liabilitt— Vebsels at Fadlt. 

A tug in charge of scows, which ran <iown a motorboat that had tem- 
porarily auchored because of englue trouble, held solely at fault; It ap- 
pearlng the motorboat had duly llghted its Ughts, and that the tug was 
proceeding without care in waters where tie présence of small vessels 
mlght be expected. 

4. Collision <S=>75 — ^Lights— Sutticienct. 

Where the aft light of a motorboat, temporarily anchored because of 
engine trouble, was sufficient to comply with Act .Tune 9, 1910, § 3a, and the 
stern of such boat was toward a tug which ran her down, tlie sufflclency 
of the raotorboat's bow and slde Ughts is Immaterial. 

5. Collision <g=>75 — Ijabilitt— Lights. 

The pilot rules as to anchored vessels (Act Aug. 19, 1890, | 1, art. 11 
[Comp. St. 1916, § 7849]), relating to Ughts, are applicable to a boat ly- 
ing at anchor not expeeting to move, and not to a vessel driftlng with a 
small anchor dragging, but only for the purpose of retarding her prog- 
ress and keeping her from golng ashore whlle repairs are being made to 
her engine. 

In Admiralty. In the matter of the libel and pétition of O'Brien 
Bros., Incorporated, owners of the steam tug O'Brien Bros., etc., for 
limitation of liability. Pétition granted limiting liability to the value 
of the tug. 

Foley & Martin, of New York City, for petitioners. 

Uterhart & Graham and Charles A. Ludlow, ail of New York City, 
for damage clainiants. 

Harrington, Bigham & Englar, of New York City, for the Zita. 

CHATFIELD, District Judge. This is a pétition to limit liability, 
filed by the owner of the tug O'Brien Bros., which was surrendered in 
order to stay the prosecution of two claims for death and three other 
actions for injuries or loss of property, occasioned by a collision be- 
tween the motorboat Zita and a scow, in Hempstead Harbor, on the 
evening of the 28th of July, 1916. In the limitation proceedings, op- 
position was made to the granting of the limitation because the owner 
of the tug did not surrender the value of the scow which struck the 
motorboat, and of the two other scows in the tow. The proceedings 
resulted in the production of a fimd amounting to $15,045 by the 
sale of the tug alone. The application to dismiss the proceeding for 
failure to include the scows was denied. In re Transfer No. 21, 
Otto Schmuck et al., C. C. A., 2d Circuit, Dec. 11, 1917, 248 Fed. 459, 
C. C. A. — . 

^=3Por other cases see same topic £ KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 



186 252 FEDERAL BEPORTER 

The following claims were filed in the limitation proceedings, viz. : 

George A. Leyare, as adnilnlstrator of the estate of Emma E. I^yare, 

deceased (damages for death.), $50,000.00 

William Graham (Personal Injuries) 2,000.00 

Addison L. G. Price (Personal injuries) :....... 3,000.00 

Lewis A. Howell, as administrator of the estate of Lucy N. Howell, 

deceased (damages for death) : 15,230.00 

George A. Leyare (damage to motorboat Zita) 275.00 

The action was tried in June, 1917, and at the close of the trial the 
following findings were made : 

The faets whlch the court wlll find, and whleh do not ralse a serions con- 
flict between most of the wltnesses, are substantially as follows: 

The Zita on thé day in question had been lying off Bar Beaeh in Hemp- 
stead Harbor, anchored by a heavy anchor to her bow. After supper six 
people came on board, and the bow anchor was slipped and Jeft with its 
cable attached to a buoy. The Zita proceeded either beyond or around the 
point of Bar Beach, so that when engine trouble left her drlfting she went 
wlth the tide to the southward ; that is, toward Roislyn, and in the channel. 
She drif ted several hundred f eet, because she was deflnltely located at least 
as far south as the power house, and probably opposite the southerly end of 
the power house, before any one particularly notlced her position. 

There is no question that Mr. Leyare, the owner, and Mr. Price were In the 
galley, which is under the forward deck, and that Mr. Howell and Mr. Gra- 
ham were sitilng in wicUer chairs facing forward in, the cockpit under the 
awning, which extended from the 3-foot stern deck about 10 fèet forward. 
The other 17 feet of the boat was decked ovçr clear to the bow with mahogany 
decking, and there were portholes forward of the cockpit, in the mahogany 
sldlng of the deeked-over portion. 

There Is no question tliat Mrsi. I^eyare and Mrs. Howell were in the cockpit, 
and that ail four persons In the cockpit of the boat were paying attention to 
thosa flxlng the engine, and estimatlng whether the engine would be repaired, 
so that the boat could start, before a tow which had appeared around Bar 
Beach to the north should reach them, when comlng up the channel. Ail of 
the persons upon the boat notlced this tow, and the men repairing the engine 
were endeavoring to get it to work, because ail of the persons knew that the 
boat was anchored in the channel, and their purpose was to get out of the 
way. The anchor, which weighed 12 pounds, was probably insufBclent to 
hold the boat against the tlde withont some drag. It ran from a Une fastened 
to the cleat ujwn the small stern deck. The set of the tide opposite the power 
house, down to what is called the T wharf, representing a distance along the 
shore of 170 feet, is somewhat toward the T wharf, although it is substan- 
tially dlrectly up the channel toward Roslyn. A boat swinging from an 
anchor would lie either parallel to the shore or slightly toward the wharf. 

The anchor in question had l)een put overboard at Mr. Leyare's suggestion, 
and, according to the testimony of the varions wltnesses, had been on the 
bottom about 10 minutes when the accident occurréd. 

A Mr. Salters and his wife and a Mr. I^ane were walklng up the hill 
toward the north and east, back of the powèr house. They were looking dl- 
rectly toward the west side of the harbor, over which, according to their testi- 
mony, the Sun had jnst set They reaehed a point where the motorboat was 
visible somewhere opposite the so-called T wharf, as seen by them on a Une 
over thé northem end of the T wharf. When they saw the tow eomlng from 
behind the power house they watched it (except while it was behind a shed> 
pass over this distance of 170 feet. A Miss Bauer and her brother, who 
were at a camp on the bank or shore 211 feet further south, saw the motorboat 
just before they went in to supper, and saw It agaln jnst before the acci- 
dent. They saw it over, or out from, the southerly end of the T wharf. Ail 
of the wltnesses in the case agrée that the bpen vifater between the boat 
nnd the wharf was approxlmately a boat length, that is, 30 to 35 feet; 
and ail of the wltnesses in the case who testlfled as to the movements 
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■of the boats show that the motorboat moved further ont, or to the west. 
just before being struek. Mr. Graham testifled very carefuUy, and, from 
the standpoint of his position In the cockpit of the boat, seems to hâve 
stated the facts In a way that accords with that of every other witness, so far 
as the situation and movements of the boats are concerned. He agrées With 
the other witnesses that just before the accident Mr. Leyare ran out and up 
on the stern deck of the boat. Graham had just before this, and at Mr. 
Leyare's suggestion, been getting in the anchor. He states that lie stood upon 
the seat In the baclc of the cockpit until the anchor came in, so that he lifted 
it over into the cockpit ; that then Mr. Leyare went by him, and that he turn- 
ed to belp Mrs. Lieyare up on the stem, as evldently the stern of the boat was 
to the east or insliore of the point wliere the barge was theh plainly going to 
strike. The motions of ail the parties show that they went toward the stern 
to avold the scow. 

Mr. Price, upon coming out of the cabin, attempted to glvé the others llfe- 
preservers, and, as he immedlately foUowed Mr. Leyare, and had time to hand 
life-preservers to but three persons, it can be seen that the tlme elapsing was 
but a few seconds. Mr. Howell and his wlfe moved over to the south side — 
that is, away from the scow — whieh evidently was the port side of the motor- 
boat, when the blow occurred. There Is no question that Mr. Leyare, Mr. 
Howell, Mr. Graham, and Mr. Price went overboard to the south, or over the 
iwrt side of the launeh, just as the scow struek the launch. 

There seems to be no question that the two women never got out from 
under the awnlng, and that the awning was immedlately forced under water. 
The boat either roUed over or went clear under, and then righted herself , with 
the awnlng hanging over on the port side, and with the body oi Mrs. Leyare, 
at least, In the awnlng under water, so that It floated o£E with the awnlng 
when Capt. Bouchard shoved the awning away from the boat. Capt. Bouch- 
ard's tesUmony is dèflnite as to the position of the boat and the way in which 
the awnlng was put over after the accident. It corresponds exactly with thé 
testimony ol ail the other witnesses as to the position of thé boàt and its 
movements. Hè éoritradicts them only in placing the anchor from the bow 
of the boat, and in statlng that lie saw a man run out on the bOw deck and 
pull on the anchor. There Is no question that Mr. Leyare did run out. He 
had been tinkerlng. with the englne with a portable electrlc llght, and the 
man that Capt. Bouchard saw had a llght, and was probably Mr. T^eyare. 
The anchor was being pulled in at the tlme, and I see no reason to question 
that Caiît. Bouchard is mlstaken, In the momentary gllmpse whieh he had of 
the boat, in stating that the anchor ran from the bow of the boat. Tlie move- 
ment of the boat was very plainly up the ehannel toward the anchor, so far as 
the anchor had power to hold it against the tlde, and the boat, very evidently, 
accordlng to the testimony of ail the witnesses, was sucked around and 
across the bow of the scow as It was pulled up to the anchor, coming across 
the front end of the scow, with the bow of the launch toward the west. 
The motion of the boat forwai-d, that is, toward the west, which several ot 
the witnesses observed, was after Mr. (iraham had lifted the anchor, and 
after the suction of the barge moved the boat, as seen by Mr. Bauer, suddenly 
from the position which it had been occupying. 

The mark upon the port side of the boat, and the faets that Capt Bouchard 
did not discover Mrs. Leyare's body, that the awning was clear over in the 
water, and that neither of the women escaped, would Indicate that the boat 
may bave tumed completely over after Capt. Bouchard tumed off the search- 
light, beeause I think that there is no question that the momentary flash seen 
by Mr. Van Cott may hâve been this flash of the searchlight, and that Capt. 
Bouchard's movements in throwing the searchlight upon the boat and Im- 
mediately starting to go to the assistance of the boat, and apparently the 
almost simultaneous movement of the motorboat out of the sight of the 
Gallagher, or out of the range of the searchlight of the Gallagher by going 
-behind the O'Brien Bros, and the scow, would explain why those upon the 
motorboat did not notice the searchlight. Capt. Bouchard's gllmpse of the 
man pulling in the anchor, followed immedlately by the boat's movlng bow 
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forvvard, confused liim as to whlc-h end of the boat had the Une to the anchor, 
whlch must, just at that moment, hâve been lifted Inboard. 

I think that thèse facts show that there is no falsification of testimony, no 
subsantial dlsagreement of the wltnesses. The O'Brien Bros, was evidentiy 
passing up the chaniiel, at a distance, measured from her keel, of about 35 or 
40 feet from the face of the dock. Whether she could hâve cleared the 
motorboat, if It had not been driftlng and if the anchor had held, is imma- 
terial, because the distance would hâve been too slight to make the position 
of elther i>oat safe. Therefore we hâve the O'Brien Bros, piissing up the 
channel substantlally on a Une which woiHd bring her either agalnst or in 
colUslon with the motorboat, and wlth two scows upon the O'Brien Bros.' 
starboard hand, and a third scow still over to the westward, or starboard, 
of the two whlch were alongside. 

The soundings whieh bave been taken, and also the hydrographer's chart 
whlch is in évidence, make it plain that there was water enough at half tide 
for the O'Brien Bros, to pass up safely wlthln 30 feet of the pier, and that on 
that course the O'Brien Bros, could hold substantlally a straight course from 
the tum at Bar Beach untll she reached the narrow point some 1,000 feet 
further to the south of the point of accident. 

The survey shows that tlils water is deep enough for the O'Brien or the 
Gallagher, and extends from that point to the west, a varylng distance, but 
that at half tide the barges could safely go over the low points or the edge of 
the bar, and that it was the custom of the boats to tow In the form Indicated, 
and for the tug to assume the position indicated, because of the depth of the 
water. The surveys of the chart .sbow that the 6-foot contour works toward 
the east till it is (at a point between the power house and the T dock) 160 or 
170 feet from the face of the dock, while the 12-foot contour opposite the 
power house has worked eastward to a point 90 feet from the face of the dock. 
Opposite the shed the 12-foot contour dlsappears, as the greatest depth is 
less than 12 feet and at the T dock an 11-foot contour Une would hâve worked 
over to the east to wlthln 90 feet of the dock. 

Thls shows the gênerai trend of the bottom, and shows why the deep 
channel, that is, mld-channel, as used by the tug, would be straight down 
on a Une parallel to the easterly shore. It shows that the O'Brien Bros, was 
not far from the middle of the deep water course up to the point of accident, 
while the motorboat was anchored in the channel just to the east of the middle 
of the deep water course, prior to the accident; but evldently the suction of 
the boats passlng would bave drawn her into collision if she had remalned at 
anchor. 

That Is about as far as I care to flnd the facts. I might add that the testl- 
mony seems to show deflnitely that there were Ughts In the eabln of the motor- 
boat. The wltnesses upon the shore were looklng at the stem of the boat 
and saw thèse Ughts. They saw Ughts through the portholes when the boat 
was evldently broadslde to them, and before it swung the stern toward 
them. Thls was the ligbt wlth whlch the men were seeklng to flnd the en- 
gtne trouble. The évidence seenis to show that a lantern, at Mr. Leyare's 
suggestion, had been hung under the awning at the stern, in such a situation 
that it would be directly obscured by Mr. Graham if he were hauling in the 
anchor, and the persons in the motorboat were in such a position that they 
would obscure the Ught from the companionway to any person appro.xlmately 
on a level wlth the boat, while those up on the hill might bave seen the Ught 
over the heads of those on board. 

There is no question that, as viewed by those looklng toward the west and 
into the glow of the settlng sun, the boat would be plalnly visible; and 
there is no question that (as the tug was coming up the channel toward the 
hill, and navlguting nelther by Ughts nor by ranges, but by gênerai familiarlty 
with the shore Une and the shape of the objects toward which it was heading) 
the motorboat would be in the shadow. The huU of the boat would be visible 
with difficulty, and there seems to be no question in the case that the look- 
outs, the captaln of the O'Brien Bros, and the captaln of the Gallagher, wMch 
was following behind the O'Brien Bros., failed to see any Ught on the 
motorboat tlU after the O'Brien Bros, had sounded the alarm, and untll Mr» 
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T^eyare or Mr. Price had run out from tlie cabin with the portable llght in 
thelr hands. 

[1] The above findings narrow the case to substantially simple is- 
sues. The total amount of recovery must necessarily be limited by 
the value of the tug, which alone was responsible for the movements 
of the entire fleet. The barges were innocent instruments in the ac- 
cident, and a limitation proceeding cannot include their value. Par- 
ticularly is this so as it appears that the captains of the scows were 
attending to their duties, and there is no évidence of négligence on 
their part. The Sunbeam, 195 Fed. 468, 115 C. C. A. 370. 

[2] While a pétition to limit liability would primarily présuppose 
some liability to be limited, the language of the statute and the dé- 
cisions thereunder hâve made it plain that the petitioner has the right 
to contest the sufïïciency of the claims in the same way and to the 
same extent as if the actions were being tried in admiralty, upon 
pleadings originally filed in this court. 

[3] The O'Brien Bros, was using the channel upon the night in 
question in the customary manner. Her draft was such that at certain 
points in the channel she could not get through before the tide had 
risen to some extent. By the time the O'Brien Bros, could get 
through, there would be water enough over the flats, so that the empty 
scows could be safely towed on one side of the tug, even though the 
outer scow should pass over the edge of the flats in so doing. A tow 
made up in this fashion would thus appear to avoid completely block- 
ing the channel, while if the scows were towed on both sides of the 
tug, and the tug navigated in the middle of the channel, any boat at- 
tempting to pass to starboard would be driven up on the mud flats, 
and any boat attempting to pass to port would be driven on shore. 

But, if boats could not pass safely to port, the tug, which herself 
needed the depth of water in mid-channel, or even somewhat doser 
than the center to the shore, would be négligent under the narrow 
channel rule, and liable for any damage occasioned to a craft which 
might be met, and which did not voluntarily run ashore or stop until 
the tow could slow down and the boats maneuver past each other. 

Evidently, in order to avoid this liability, the tows used the one-side 
method of towing, and, as has been said, the whole tow, as it came 
toward the shore below the power house, worked over beyond the 
middle line. There was still water space enough between the tug 
and the dock for the Zita, or any of the power boats which ordinarily 
navigated that harbor, to pass on the port side of the channel, if under 
way. The channel was not a locality where boats were ordinarily 
found anchored. The statute forbids anchoring in a channel, but a 
boat compelled by emergency to anchor, or to lie in a navigable chan- 
nel, is entitled to ail the protection which the rules of navigation and 
the admiralty law can give, if she herself is obeying the laws as to 
lights, signais, and alarms. 

The testimony in this case indicates that the Zita had her anchor 
out purely from necessity, and the mère fact pi being anchored had 
nothing to do with causing the collision. It is évident that thé Zita 
had a light, and that this was sufficient to givC notice of her présence. 
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unless it was obscured by the bodies of some of those in the boat, or 
by some portion of the awning. But the lookouts on the O'Brîen 
Bros, did not see the Zita until they made her out as a dark object 
in their path. She must hâve then been vei-y close to the O'Brien 
Bros., and the suction of the tow, coupled with the movement of the 
Zita toward her anchor, as this was raised, brought the boats ?o close 
together that the accident could not be avoided. 

Evidently the lookouts on the O'Brien Bros, had no thought of meet- 
ing a helpless or drifting boat, and it may be that they paid no at- 
tention to the Zita's light, as it seemed to be sufficiently over near 
shore to pass the O'Brien Bros, safely, if on a boat which could con- 
trol its own movements. 

Itwas négligence for a tow of the size of the O'Brien Bros, to oc- 
cupy the greater part of the navigable channel, and to proceed at such 
a rate of speed that the tug was unable to stop the tow when danger 
arose to a boat lying in its own half of the channel. The position in 
which the Zita lay indicates that just at that point the O'Brien Bros. 
\vas using considerably more than half of the channel, and certainly 
her care and watchfulness should hâve increased under those circum- 
stanees, so as not to do damage to any of the craft that might get in 
the way. 

It is impossible to hold that the parties upon the Zita, who con- 
tinued trying franticaUy to get the engine to working, in order to get 
out of the way, and who then rushed for life-preservers and to save 
the women, can be charged with négligence because the Zita, in being 
pulled upto her anchor, moved doser to the O'Brien Bros., or be- 
cause the Zita's lights were temporarily obscured by their movements. 
If the contention of the O'Brien Bros., that the men on the Zita were 
so terrified that they ail jumped overboard as the spow struck the Zita, 
is correct, it would not prove négligence on the part of the Zita. The 
Gallagher, which was following the O'Brien Bros., used her search- 
light as soon as she heard a signal from the O'Brien Bros, indicating 
that there was any trouble. If this was necessary, it would seem that 
the darkness must hâve been sufficient to make a strong presumption 
of négligence against the O'Brien Bros., when a boat was run down 
within the waters of its own side of the channel, bearing a light and 
lying at anchor until just before the collision. 

[4^5] The Zita's light aft was sufficient, under the provisions of 
chapter 268 of the Laws of 1910, § 3 (a), first, 36 Stat. 462 (Comp. 
St. 1916, § 8279), as the Zita's stern was toward the tug and her red 
and green side lights and bow light had nothing to do with the situa- 
tion. The pilot rules as to anchored vessels being article 1 1 of chapter 
802, § 1, Act Aug. 19, 1890, 26 Stat. 324 (Comp. St. 1916, § 7849), 
require an anchored vessel to carry f orward a white light showing 
clearly around the horizon for the distance of at least a niile. This 
law is applicable to a boat lying at anchor and not expecting to move 
from her position. The Zita was drifting, with a small anchor drag- 
ging,; but only for the purpose of retarding her progress and keep- 
ing her from going ashore while repairs were being made to the en- 
gine. She was a stationary, but nevertheless navigating, vessel, sub- 
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stantially out of control, and not an anchored vessel, so far as her 
signais were concerned. 

If the darkness was so great that there was danger in using the 
channel, the hoat with the searchlight should hâve proceeded, or the 
speed should hâve been reduced so that the tug could easily control 
her scows, for this channel was not a passage where navigation was 
constantly expected and met, and which small beats would be ex- 
pected to avoid. It was a channel infrequently used at night, which 
had been dredged for the passage of cargo boats. But they should 
be required to use the greatest care in taking up substantially the 
whole of that channel at those points where they were under the shad- 
ow of the hills, and where the channel passed immediately alorig 
the shore, with no escape for a boat that could not manage her own 
movements, and where the suction from large tows would affect the 
entire body of the water in the channel. 

A decree should be entered granting the pétition to limit Hability 
to the value of the tug, and giving judgment to the damage claimants 
for such amounts as may be found on further hearing. 



SOVEKEIGN CAMP OF WOODMEN OF THE WORLD v. WEBB et al. 

(District Court, N. D. Georgia, N. W. D, June 24, 1917.) 

No. 41. 

Insurance <E=>815(2)— -Fraternal Insurance — Conflicting Claims Among 
Beneficiabies — Answer. 

Wh.ere a fratemal insurance order admltted Us liablllty and filed a bill 
of interpleader against the several claimants, one of whom was deceased'g 
daughter, and tlie others his nephews, who had supported him for some 
tlme l^efore his death and had paid premiums, held, that the answer of 
the nephews, which asserted their rlghts to the proceeds, though the 
certiflciite named the daughter as beneflclar)', fetc, should not be stricken ; 
It being averred the nephews pald premiums, etc. 

In Equity. Bill of interpleader by the Sovereign Camp of Wood- 
men of the World against Mrs. Sallie E. Webb, John Quinton, and 
others. On motion by Mrs. S'allie E. Webb to strike the amended an- 
swer filed by John Quinton and the unnamed défendants. Motion 
denied. 

Maddox & Doyal, of Rome, Ga., for plaintiff. 

Stephens & Sanders, of Gilmer, Tex., and Wright Willingham and 
h. H. Covington, both of Rome, Ga., for défendants Quinton. 
Dermy & Wright, of Rome, Ga., for défendant Webb. 

NEWMAN, District Judge. This is a bill of interpleader, filed 
by the plaintifï against the défendants, to hâve them détermine among 
themselves their respective rights to the fund of $1,000 paid into 
court by the plaintifï order, due by it on the life of A. J. Quinton, 
the father of Mrs. Sallie E. Webb and the uncle of the Quinton de- 
fendants. There is a motion made by Mrs. Webb to strike the an- 

^=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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swer and amended answer filed by the Quintons to the bill of inter- 
pleader. 

The answer and the amendment together set up : That A. J. Quinton 
was insured for $1,000 in the plaintiff bénéficiai order; the beneficiary 
in the policy being his daughter, formerly SalHe Quinton, since her 
marriage ;M]-Si: SalHe E. Webb, That the daughter of the insured, 
now Mrs. Webb, on her marriage moved from the state of Texas to 
the State of Georgia, and left her father, A. J. Quinton, in destitute 
circumstances. That he was taken care: of by John Quinton, Albert 
Quinton, and Emzy Quinton, his nephews, during the balance of his 
life and up to the time of his death on April 1, 1915. That prior to 
the death of said A. J. Quinton he made an agreèment with the Quin- 
tons, his nephews, now parties to this cause, that if they would care 
for him; and support him during the remaindef of his life he would 
hâve transferred to them his poHcy in the plaintiff beneficiary order 
for $1,000. That he made apphcation for transfer of the policy to 
the Quintons on June 20, 1914, and notified the local camp of Harts- 
horn, Okl., that he had lost his certificate and it could not be found, 
and that he desired a new certificate to be issued to him, and his three 
nephews, John Quinton, Albert Quinton, and Emzy Quinton, named 
as beneficiaries, instead of Sallie Quinton, who was named as bene- 
ficiary under the original certificate. 

It seems from the allégations of the pleadings that this request for 
change in beneficiaries was made to the local camp at Hartshom, Okl., 
and was forwarded to the Sovereign Clerk of the order, John T. Yates, 
at Omaha, Neb. The paper executed by the insured on the 20th day 
of June, 1914, was as follows : 

"Hartshorn, Oklahoma, June 20, 1914. 
''To Whom It raay Cîoncern : 

"This Is to certlfy that I hâve lost my certificate No. 2S311 In the W. O. W., 
dated 9/24/06, beneficiary Sallie Quinton, and sa me oannot lie found, and to 
best of my belief same was lost whlle tra vélins overland from Texas to 
Olslahoma, and I further certlfy that I want niy beneficiary ehanjïed, and 
deslgnate as new beneficiaries John Quinton, Albert Quinton, Emzy Quinton, 

his 
related to me as nephews. [Signed] A. J. X Quinton. 

mark 

"Subscribed and sworn to before me this the 20th day of June, 1914. 
'•My commission expires June 7, 1916. 

"[Seal.] [Signed] P. M. Willis, Notary Public. 

"The name of A. J. Quinton was wrltten by me at Ms request and In his 
présence, and mark made by Mm in my présence. 

"[Signed] J. W. , Witness to Mark. 

"Attest: N. E. , Witness to Mark." 

It seems from the contention hère that the application for the 
change of beneficiaries did not comply with the by-laws of the order, 
which required an application for a change of beneficiaries should com- 
ply with the foUowing section of the constitution and by-laws. 

"Sec. 64. Should a member désire to change his beneficiary or beneficiaries, 
he may do so upon payment to the Sovereign Camp of a feie of twenty-flve 
ceats, which sum, together with his certificate, he shall forward to the Sover- 
eign Clerk with his request wrltten on the back of his certificate, glving the 
name or names of sueh new lieneficiary, or beneficiaries, and uiwn receipt 
thereof the Sovereign Clerk shall issue and return a new certificate, subject to 
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the same conditions and rate as the one surrendered, whleh conditions shall 
be a part ot the new certificate, in whleh he shall write the name or names 
of the new benefleiary or beneficlaries and shall record sald change in the 
proper books of the Sovercign Camp. 

"In event the beneficiary cjertifieate is lost or the possession thereof is for 
any reason withheld from the member desiring such change of benefleiary, 
before the change, shall be made, the member shall fiirnish the Sovereign 
Olerk satisfactory 'proof nrider oath of the loss of the certificate, or proof 
under oath of the facts and circumstances of the withholding of siich certifi- 
cate from bis possession, as the casé may be, and traiving f(jr himself and bene- 
flàary or bencflviaries ail rights therevnder, whereupon ou payment of twenty- 
flve cents the Sovereign Clerk, If sueh proof is satisfactory to him, shall issue 
to sald member a new certificate in lieti of the old one wlth the deslred change 
of benefleiary, and shall at once mail to the last kiiown post office ttddrèss of 
the former benefleiary or beneficlaries notice of sueh change." 

It seems that this application for change of beneficiaries did jiot con- 
tain the words which are italicized above, and for that reason the 
Sovereign Clerk sent him a proper form, which was received by him 
two days before his death. He had received no notice, prior to that 
time, of any action on his application for change of beneficiaries. The 
receipt of the proper form from Yates, Sovereign Clerk of the order, 
by A. J. Quinton, was two days before his death, and it seems from 
the papers, and indeed it is alleged, that it was not in time for him 
to exécute and return the same to Yates. 

The Quintons allège in their ansv^'er that for two years prior to the 
death of said A. J. Quinton they had been paying his premiums on 
the policy and supporting him and waiting on him, he being practically 
an invalid, and at this time they were under the impression and be- 
lieved that they had been substituted as beneficiaries in lieu of Mrs. 
Webb. The question for détermination now is on the motion by Mrs. 
Webb, as stated, to strike the answer of the Quintons, on the ground 
that on their own .showing it would not be a case entitling them to 
any relief or to any part of the fund in court. 

Counsel for Mrs. Webb cite the case of Smith v. Locomotive En- 
gineers' Mutual Life & Accident Insurance Association, 138 Ga. 717, 
76 S. E. 44, and Page v. Bell, 146 Ga. 680, 92 S. E. 54, and other au- 
thorities, in favor of their position that a failure to comply with the 
by^laws and rules of an association with référence to beneficiaries gives 
the Quintons no right to the fund in court hère, and that the same 
should be awarded to Mrs. Webb. The case of Suprême Conclave, 
Royal Adelphia, v. Cappella et al. (C. C.) 41 Fed. 1, decided by Judge 
Brown, afterwards Mr. Justice Brown of the United States Suprême 
Court, is relied upon somewhat by counsel for both parties in this 
case. Counsel for the Quintons rely mainly upon the case of Brown 
V. Modem Woodmen of America et al., 97 Kan. 665, 156 Pac. 767, 
L. R. A. 1916E, 588. 

The case now is in equity and between the claimants to this fund. 
The beneficiary order has no further interest in the matter, as it has 
paid the money into court, thus absolving itself from any further 
liability ; so I do not think the omission from the request for change 
of beneficiary by J. A. Quinton of the language which has been re- 
ferred to above is so material as it would be if there was a suit against 
252 F.— 13 
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the order to recover the amount of the policy. If the three Quintons 
paid the premiums and kept this policy alive for the assured during 
the last two years of his life, I do not see how it could be possible, 
in a court of equity, to décline to repay them the amount so advanced 
to him. As to the amount claimed by them for caring for him, sup- 
porting him, and looking after him during the last two years of his 
life, the rights of the parties are not so clear. 

Of course the Quintons are claiming the entire fund, upon the 
ground that they kept the policy aliA^e and that it was substantial com- 
pliance with the rules of the order to make the reqvtest he made for a 
change of the beneficiary, although certain language required by the 
by-laws was not in it. At ail events, for the présent I am perfectly 
satisfied that the motion by Mrs. Webb to strike the answer of the 
Quintons should be overruled, because they are at least entitled to 
receive back what they advanced for premiums on the policy, and 
possibly also what they actually expended in caring for him during 
the last two years of his life, if they can establish by proof what that 
character of support was worth. 

Therefore the motion to strike is hereby overruled. 



THE KENNEBEO. 



SEABOABD & GXJLF S. S. CO. v. BALTIMORE DRY DOCKS & 
SHIPBUILDING 00. 

(District Court, D. Marj-land. July 3, 1918.) 

1. Whaeves ®=20(1) — Dry Docks — NEQuaENCE or Owneb — Liabiutt. 

Where ship undergolng repairs to engiiie and hull was placed in, charge 
of lier master in dry dock for work on tlie liuli, witliout notice tUat a 
freezing température witliout supply of steara would result in damage to 
lier engines and pipes, the owners could not recover Irom the dry dock 
owners the cost of repairing damage resulting from the bursting of pipes 
so caused. 

2. "Whaeves <ê=20(1) — Dbt Docks — Négligence of Owner — Liabilitt. 

Where ship was placed in; dry docks for repairs to hull, without re- 
quest that steam be supplied to prevent damage from bursting pipes, ow- 
ing to the freezing température, and wlth only a casual request from the 
master that steam or stoves be supplied, so that he could keep his crew, 
the dock owners were not Uable in tort for the damage resulting from 
bursting pipes. 

In Admiralty. Libel by the Baltimore Dry Docks & Shipbuilding 
Company against the steamship Kennebec, with cross-libel by the Sea- 
board & Gulf Steamship Company, owner of the steamship Kennebec, 
against the libelant. Original libel sustained, and cross-libel dismissed. 

George Weems Williams and L,. Vernon Miller, both of Baltimore, 
Md., for libelant. 

Milton Roberts and Clifton S. Brown, both of Baltimore, Md., for 
respondent. 

ig=For otlier cases see same topic & KBY-NXJMBER in ail Key-Numbered Dlgests & Indexes 
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ROSE, District Judge. The libelant will be called the "dry docks ;" 
the respondent, the "ship." It is admitted that the former repaired the 
latter, and that its bill of $2,988.90 for so doing is fair. It has not 
been paid, because the ship says that a breach of duty incumbent tipon 
the dry docks cost the ship upwards of $23,000, $4,329.65 of which 
was the expense of repairing the physical injury done; the balance 
being- in the nature of demurrage. Whether the dry docks was so in 
default is the question to be determined. 

The ship was turned over to the dry docks in the late afternoon of 
December 27th last, and was taken away three days later. During that 
period, the water which was in its pipes and engines f roze, and did the 
damage mentioned. For some time prior to going to the dry docks, 
the ship had, with fires drawn, been lying at the wharf of the W. S. 
Gahill Company, who will be hereinafter referred to as Cahill. It 
was there undergoing repairs. During a considérable part of thattirne 
the température was low, and the ship was kept heated by steam sent 
through its pipes by Cahill. For a part of the time at least the steam 
was supplied from a floating welder of Cahill moored alongside of it. 
When the ship was taken to the dry docks, Cahill's work was still 
unfinished. Physically it would hâve been possible to hâve continued 
the engine repairs while the ship was at the dry docks, as the work the 
dry docks was to do was upon the ship's hull. Cahill was willing to 
go on with his task while the ship was at the dry docks, biit the dry 
docks forbade, in accordance with its gênerai rule of ref using permis- 
sion to any one else to work upon a ship while on its premises. Its 
adhérence to this policy is in part due to the trouble it would otherwise, 
during wartime, hâve in making sure that the governmental régula- 
tions for the protection of the water front and the property owners are 
complied with, and perhaps more largely to its unwillingness to afïord 
any facilities to actuàl or potential competitors in business. 

Had Cahill beeft permitted to continue its work, it would hâve kept 
steam in the ship's pipes. There is nothing in the record which sug- 
gests that this particular benefit which the ship would hâve received 
from Cahill's présence while in the dry docks was ever, in any way, 
brought to the attention pf the dry docks, or was ever considered by it. 

The day after the ship arrived at the dry docks, it was comparativdy 
mild; the thermometer rising to about 40 degrees. At that tempéra- 
ture, the pipes were in no danger; but the living quarters upon an un- 
heated ship were very uncomfortable. Accordingly, in the forenoon 
of that day, the captain of the ship asked the superintendent of the dry 
docks to furnish steam, saying, unless he had it, he f eared he could not 
keep his crew. He now thinks he had also in mind the protection of 
the pipes against the possibility of a cold wave. If he had, he kept it 
to himself, and said nothing to the dry docks superintendent about it. 
It would hâve been quite troublesome and inconvénient for the latter 
at that time to have^ furnished steam. I doubt not that it could hâve 
been done at a price, but it did not seem worth while, for the mère 
purpose of retaining the crëw on board, instead of sending them to à 
boarding house on shore. Moreover, the superintendent then supposed 
that the repairs to the ship could be finished in 24 hours, or there- 
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abouts, and that elaborate arrangements for so brief a time were un- 
necessary, and so told the captain. 

In conséquence of the refusai to furnish steam, an application was 
subsequently made to the dry docks for oil stoves for the crew's quar- 
ters. It so happened that there were none available. When the engi- 
neer of the ship learned that steam would not be furnished, he had 
the pipes drained, so far as that could be donc without breaking con- 
nections and taking apart certain portions of the machinery. To hâve 
donc everything necessary to get ail the water out of the pipes would 
hâve taken, with the force he had at hand, 24 hours and perhaps more. 
At least that much time would hâve been required to bave put them 
back, so that the engines could be operated. 

As the dry docks went on with the work, it perhaps found there was 
more to be done in the way of repairs than had originally been appar- 
ent, and for that or some other reason the work was not finished until 
December 30th. During the night of December 28th, the température 
f ell rapidly, and on the 29th and 30th went down nearly to zéro. On 
the morning of the last-named day it was discovered that the water, 
left in the pipes and engine, had f rozen, and that the damage for which 
the ship seeks to recover by its cross-libel had been done. 

[ 1 ] Had the ship been delivered into the care of the dry docks with 
notice to the latter that the pipes had not been thoroughly drained, it 
is quite likely that it would hâve been responsible for any in jury which 
resulted from its failure either to furnish steam or to drain the pipes 
eflfectually. But no such delivery was made. The ship's master 
and its company remained on board, and the former retained bis com- 
mand. The dry docks had undertaken to make certain repairs, and 
had assumed no other obligation. If the captain thought that bis ma- 
chinery was in danger without steam, he should bave made the fact 
known to the dry docks, preferably before his ship went there, or at 
ail events before the damage was done. That he did not do. The dry 
docks did not bind themselves by any contract to furnish steam. The 
work they were employed to do had nothing to do with the ship's pipes 
or engines. 

[2] It is equally impossible to discover any ground for holding the 
dry docks liable in tort. The record does not show that they hold 
themselves out as equipped to supply steam to any of their patrons who 
hâve need of it. The fact is quite clear that the master did not hâve, 
at any time before the damage was done, its possibility in mind, and 
consequently had not busied himself to protect the ship against it, 
either by having the ship's pipes disconnected, or by doing his best to 
secure a supply of steam. His almost casual request to the dry docks 
for steam, in order that his crew might be kept comfortable, fell far 
short of imposing any duty upon it to take steps to protect the pipes, 
if indeed it was possible for him at that time by any notice to impose 
any such obHgation upon it. 

It follows that the libel of the dry docks for the amount of its bill 
must be sustained, and the cross-libel of the ship dismissed. 
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In re SIEGEL. 

Ex parte QTJINTO et al. 

(District Court, S. D. New Yorli. July 19, 1918.) 

1. BANKRui'Tcy (g=s376 — Investigation by Cbeditobs — Liabiuty of Bank- 

KUPT. 

Wliere bankrupt offered settlement, and creditors' committee hired at- 
torney to c-onduct inquirles into his att'airs, without express or implied 
request of the receiver, but witli his kuowledge and without his dissent, 
the banlirupt should not pay, as part of the composition, the fées of the 
attoruey who conducted the investigation. 

2. Bankkuptcy iS=»376 — Investigation by Oheditobs — Liabiutt of Bank- 

rupt. 

Notwithstanding investigation into banlvrupt's affairs by attorney em- 
ployed by creditors' committee, without refjuest, but wlth Knowledge and 
without dissent of the receiver, benefited the estate, the attorney's fées 
dld not con.stitute a daim agalnst the estate, payable as part of the bank- 
rupt's composition, since the creditors. In employing him. were volunteers, 
and an estate in the custody of the court Is not in need of voluntary serv- 
ices, but Is presumably being cared for adequately. 

In Bankruptcy. On motion by Oscar Quinto and others, creditors, 
to require David Siegel, bankrupt, to repay moneys expended by a 
creditors' committee on reorganization of the bankrupt's affairs. Mo- 
tion denied. 

The case was thls: The bankrupt was ad.1udicated in the Southern district 
of New York, and on the 14th day of February, 1918, the flrst meeting of 
creditors was held before the référée in bankruptcy. At that tlme the bank- 
rupt's attorney announced to the référée that the bankrupt offered a settle- 
mient of .37 cents in cash and proposed to pay ail prlority clalms and expenses 
of the proceedlng, Including .$1,000 to the créditons' committee In repayment 
of the amount pald to Its counsel. The creditors' committee represented 
some 90 per cent. In amount of ail the creditors of the banlirupt, and accepted 
the terms of the composition so offered, upon the understandlng that the sum 
mentloned should be repaid. The committee had pald thi.s sum to an at- 
torney who conducted inquirles into the affairs of the bankrupt and dlsclosed 
facts which probably led to the discovery of préférences to some of the credi- 
tors. The examinatlon was conducted without the request of the receiver, 
either express or implied ; It toolî place, however, wlth the recelver's Knowl- 
edge and without his dissent. It may be assumed that the results were in 
some degree bénéficiai to the estate. T'pon applylng for a conlinnatlon of the 
composition, the Distrlcl Court decllned to allow the payment of thls sum, 
and the order was slgned without such provision. Thereafter the bankrupt 
dlstrlbuted the considération of the composition in accordance wlth the order 
of the court, and has since that time returned the sum of $1,000 to the per- 
sons from whom he borrowed it at the tlme to meet the supposed neeessltles 
of the composition. The order of composition itself was slgned on Api'il 9, 
1918, and this motion was made upon the 25th of ,Tune foUowlng. At 
that time the l)anki-upt dld not hâve the sum in question, and swore that he 
would be unable to comply wlth the order of the court for the payment, if 
made. 

David Kahn, of New York City, for the motion. 
Maurice L. Shaine, of New York City, opposed. 

^BsFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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LEARNED HAND, District Judge. [1] Judge Maver decided 
(In re M. & H. Gordon [D. C] 245 Fed. 905) that a bankrupt might 
not pay as part of a composition the expenses of a créditer who had 
employed a public accountant to investigate the bankrupt's afifairs. 
I concur in that case and in its reasoning. Courts hâve been extremely 
zealous to secure equality of distribution among creditors, quite in- 
dependently of whetiier the added payment to any one of them came 
from the fund to be divided. Bell v. Leggett, 7 N. Y. 176; In re 
Dietz (D. C.) 97 Fed. 563; In re Palmer, 14 Nat. Bank R. 437, Fed. 
Cas. No. 10,678; Ex parte Briggs, 2 Lowell, 389, Fed. Cas. No. 1,868. 
In ail thèse cases the payments came from sources that could not pos- 
sibly hâve been distributed among creditors. It might seem, indeed, 
that the solicitude for equality was in such cases overzealous. In 
compositions, however, the motive is much stronger, since the bank- 
rupt commonly procures the considération divided, at least in part, 
from sources outside the estate. Obviously the measure of the'divi- 
dend he oiïers will in part be determined by the "cost of the pro- 
ceedings" in the language of section 12b. If the court permits him 
to include in that amount the several expenses of creditors, it di- 
minishes pro tanto the available residue for dividends. Hence there 
is a stronger reason to apply the rule strictly in compositions than 
upon discharges, where the funds which will actually be distributed 
are already in the custody of the court and cannot be affected. 

[2] This case may perhaps be thought to fall within an exception 
indicated obiter in Re M. & H. Gordon, supra; that is, the case 
where the efforts of the creditor hâve benefited the estate. In such a 
case, as it seems to me, the creditor so assisting establishes no claim 
against the estate, ùnléss he acts at the request, express or implied, of 
the receiver, at least when there is a receiver. The court must look 
to the receiver as the adéquate custodian, and the sole person who can 
establish any claims for administration, except such as are otherwise 
expressly authoriz'ed by statute. Any services rendered by those not 
authorized by the receiver mùst be deemed to be on thé account of the 
creditors who undertake them. They are merely volunteered, and the 
estate, even though actually benefited, owes nothing for them. There 
is no hardship in this, but absolute justice. Any creditor may apply 
at any time to the court upon suggestion that the receiver should au- 
thorïze him to assist, and the court can so direct. But to allow claims 
to be established for benefits, supposititious or actual, without some in- 
itial indication that the services upon which they are based will be the 
subject of a charge, is wrong in principle and mischievous in applica- 
tion. An estate in the custody of a court is not in need of voluntary 
services; there is no room for the doctrine of salvage. It is presum- 
ably being cared for adequately, and those who seek to impose upon it 
the benefit of their assistance do so at their own account, unless they 
secure some consent at the outset. 

The motion is denied, without regard to the défense of lâches. I 
need scarcely add that the disallowance of the item did not dépend in 
the least upqn any disapproval of the conduct of the committee, nor 
did it constitute any reflection upon their integrity. 
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In re FROSTBG, 
(District Court, S. D. Georgia, S. W. D. August 3, 1918.) 

No. 889. 

1. Bankbuptcy ®=»415(2) — Masteb's Report — Effect. 

The master's report, statlng that no demurrer to the spécifications of 
objections to tlie bankrupt's dlscliarge was flled, must prevail, especlally 
wtiere the bankrupt's allégations that exceptions to sufflciency of ob- 
jections were dietated, and were to hâve been considered, were not veri- 
ned by the raaster. 

2. Bankeuptct <S=>407(1) — Exemption — Rtjung of Refebee — Res Judioata. 

Rullng of référée, on objections to allowance of homestead exemption, 
that bankrupt had concealed property in violation of Code Ga. 1910, §§ 
3377, 3380, Is not res Judicata a:gainst the bankrupt's right to discharge, 
since Code Ga. 1910, § 3386, permits a creditor to object to an allowance of 
homestead exemption for fraud of any kind at any time, whereas Bank- 
ruptcy Act, § 14b (4), being Comp. St. 1916, § 9598, requires the fraud 
to hâve occurred at any tlme subséquent to the flrst day of the four 
months immediately preceding the filing of the pétition. 

In Bankruptcy. Proceedings in the matter of the estate of L. 
Frosteg, bankrupt, wherein the bankrupt excepts to the master's re- 
port denying his discharge. Judgment reversed, and matter ordered 
reheard. 

Franklin & Langdale, of Valdosta, Ga., for trustée. 
J. J. Hill, of Pelham, Ga., for bankrupt. 

BEVERLY D. EVANS, District Judge. [1] In his exceptions to 
the master's report the bankrupt avers that his counsel dietated to 
the stenographer of the spécial master, in the présence of the latter 
and of the attorneys of the bankrupt's trustée, certain stated excep- 
tions to the sufficiency of the objections to the bankrupt's discharge, 
with the understanding that the same should be considered by the 
master, and that the master did not consider such exceptions in making 
his findings of fact and conclusions of law. In his report the master 
States that no demurrer to the spécifications of objections was filed by 
the bankrupt. The master's report on this issue must prevail, espe- 
cially as the allégations of fact concerning the circumstances attending 
the dictation of the demurrer to the objections to the discharge are 
not verified. 

Other exceptions challenge the sufficiency of the évidence to uphold 
a judgment denying a discharge to the bankrupt. The bankrupt had 
previously applied for a homestead exemption. This was resisted, on 
the ground that the bankrupt had not made a full and fair disclosure 
of his property in his pétition to be adjudicated a bankrupt, and had 
willfully and fraudulently concealed large sums of money and quanti- 
ties of merchandise. The creditors also prosecuted a rule for contempt 
because of the bankrupt's failure to produce the alleged concealed as- 
sets. On the hearing of thèse proceedings the référée found : 

"That the bankrupt should account for at least $3,000 in goods or cash, or 
goods and cash, and inasmuch as such amount bas been withheld from the 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Iiidex«« 
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trustée the référée flnds that the bankrupt Is guilty of fraud, and that he 
has not made a full and fair disclosure of hls property, but the same lias 
been withheld and concealed in such a way that he would not be entitled to 
his exemption ot $1,600 as eontemplated iii sections 337'7 and 3380 of the 
Code of Georgla." 

The rule for contempt was discharged on the ground that no évidence 
was: — 

"adduced to show po^tlvely that the bankrupt liad in his possession or con- 
troi either the goods or the money ùnacoounted for by 'him, and alleged to 
bave been fratidulently concealed." 

In passing on the objections to the discharge, the niaster reported 
that the judgmeiits in thèse proceedings adjudicated that the bankrupt 
ha.d concealed assets, and made out a prima facie casé for denying a 
dischargCj ; which had not been overcome by any évidence, except that 
considered by the référée at the time his judgments refusing an ex- 
emption and discharging thé rule for contempt wére entered. It is 
apparent that the spécial master bases his judgment denying a dis- 
charge on the footing that the bankrupt had been adjudicated by the 
refefee to hâve wiUfuUy and fraudulently concealed assets from his 
creditors. 

[2] I do not think the principle of res judicata in its full scope is 
applicable to the présent case. Before a judgment in a former case 
between the same parties shall be conclusive in another and later case, 
it is necessary that the point in issue shall be the same. Henderson 
v. Fox, 80 Ga. 479, 6 S. E. 164. Under the Georgia statute (Code 
1910, § 3386) a créditer is permitted to object to an allowance of home- 
stead exemption for fraud of any kind, and the time in which the 
alleged fraud was committed is not restricted. Under Bankruptcy Act 
July 1, 1898, c. 541, § 14b (4), 30 Stat. 550 (Comp. St. 1916, § 9598), 
it is ground for objection to a bankrupt's discharge that he "at any 
time subséquent to the first day of the four months immediately pre- 
ceding the filing of the pétition" concealed any of his property with 
intent to defraud any of his creditors. Thus it will be seen that a 
fraudaient transfer of assets, made more than four months before the 
filing of the. pétition for bankruptcy, may, under the Georgia statute, 
defeat a homestead, though such transfer would not defeat a bank- 
rupt's right to a discharge. The référée, in his judgment refusing a 
homestead to the bankrupt, recited that it was impossible to make an 
account of the bankrupt's expenditures during a six months period 
previous to the filing of the pétition for bankruptcy. The report of the 
master in the présent case was predicated solely on the record of 
the former proceedings. 

I am of the opinion that the évidence is insufficient to deny a dis- 
charge to the bankrupt, and that the judgment of the master should be 
reversed, and the matter be reheard by him ; and it is so ordered. 
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THE VESTKIS. 
(District Court, E. D. New York. May 9, 1!>18.) 

1. Seamen <g=37 — Enteeing Upon Duties Withoiit Signing Articles — Bene- 

riTS. 

A person who enters upon the performance of duties as a seaman, and 
who throuRlî no fault of liis own, lias not as yet signed articles, would 
not be thereby deprived of the beneflts accruing to him as seaman. 

2. Seamen <S=;»29(.5) — Injuries Before Signing of Articles — Damages. 

Wtiere libelant waS injured after being memlser of vessel's crew for six 
days and before articles had been slgned aud vessel had left port, he 
could not claim tiis wages for the voyage, nor for loss of time in getting 
back to his home port. 

3. Seamen <g==>ll^-lNJURiEs Before Signing of Articles — Maintenance and 

CCEE. 

Where libelant was injured after heing member of vessel's crew for 
several days but before articles had Iveim signed and ship had left port, he 
was entitled to recover what he had spent for maintenance and cure and 
wages for two weeks ; such period being sufficient to enable hlm to seek 
new place. 

4. Seamen ®=33 — Personal Injuries — Actions — Jubisdiction of Court. 

In seanian's action for Personal injuries, whether court had jnrisdlc- 
tlon to eonslder the charge of négligence was govemed by lavvs of place 
where accident took place. 

5. Seamen <g=>3 — Jubisdiction — American Seaman on Britisii Vessel. 

The rights of an American seaman in the harbor of New York upon a 
Brltish vessel can properly be adjudlcated in a court of the United States 
accordlng to the admiralty lavv, when thls admiralty law is in exact ac- 
cord with what his contract rights would be under the British statute. 

In Admiralty. Libel by Harry C. Ferguson against the steamship 
Vestris, her tackle, etc. Decree for libelant. 

Silas B. Axtell, of New York City, for libelant. 
Burlingham, Montgomery & Beecher, of New York City, for claim- 
ant. 

CHATFIELD, District Jvidge. The libelant sued for injuries re- 
ceived at New York October 13, 1915, on the steamer Vestris, on 
which he had entered for service October 7, 1915. His claim was 
apparently based upon the liability of the vessel for the négligence of 
a fellow servant, although the libel, upon further examination, shows 
the amount of damage claimed by the libelant to be limited to expenses 
of maintenance and cure. An opinion was, filed on the Ist day of Au- 
gust, 1917, in which it was held that no unseaworthiness was shown, 
and no négligence, except that of a fellow servant, for which the boat 
was not responsible in damages. The libel was therefore ordered dis- 
missed. Before entry of decree, reargument was asked, upon the 
ground that maintenance and cure alone had been prayed for. 

[1, 2] The claimant on reargument contests the rightof the libelant 
to be classified as a seaman. The claimant's answer expressly admitted 
that the libelant was a member of the crew, and, as decided in the 
previous opinion, a person who enters upon the performance of duties 
as a seaman and who, through no fault of his own, has not as yet 

^saVoT otber cases see same topic & KET-NUMBER in ail Key-Numbered Digests â Indexes 
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signed articles, would not be thereby deprived of the benefits accruing 
to him as a seaman. But, on the other hand, until the articles were 
signed and the vessel had left the port, the libelant might hâve quit 
the vessel without loss of time or expense in returning home. For 
this reason he certainly cannot claim his wages for the voyage, nor for 
loss of time in getting back to his home port. 

[3] He allèges that he spent for maintenance and cure the sum of 
$195, and this has not been controverted. His wages for two weeks 
would be sufficient to enable him to seek a new place and may be in- 
cluded in the decree. The Bouker No. 2, 241 Fed. 831, 154 C. C. A. 
533. The libelant was a seaman, and was entitled to the benefits of 
the English Workmen's Compensation Act in so far as it applied. The 
accident occurred on the 7th day of October, 1915, which was before 
the passage of the law of October 6, 1917 (40 Stat. 395, c. 97), making 
the Compensation Law of the state of New York applicable to persons 
injured under admiralty jurisdiction in New York Harbor, if otherwise 
within the New York state law. The English Compensation Act was 
interposed as a défense and by way of suggestion that the libelant was 
not entirely deprived of remedy if the libel was dismissed. Reargu- 
ment has now been had, and the libelant cites the case of The Teviot- 
dale (D. C.) 166 Fed. 481, as authority for asking to be allowed cure 
and maintenance. The claimant has contested the libelant's right to 
obtain the relief, but has interposed no technical objection to the hear- 
ing of the question. 

[4] There seems to be no question that the court had jurisdiction to 
consider the charge of négligence ; that is, of unseaworthiness. The 
laws of the place where the accident occurred control this. Sherlock et 
al. v. Alling, 93 U. S. 99, 23 L. Ed. 819; The Teviotdale, supra; The 
Ester (D. C.) 190 Fed. 216; The Cuzco (D. C.) 225 Fed. 169. The 
English Workmen's Compensation Law would seem, also, to be cog- 
nizable, and, if the libelant were in England, he might be entitled to 
compensation, even for an accident happening within the port of an- 
other country and not on the high seas. Whether since the Compensa- 
tion Laws of New York bave been expressly made applicable to occur- 
rences within the admiralty jurisdiction, and since by the act of Con- 
gress fédéral jurisdiction thereover has been relinquished, the jurisdic- 
tion of one or the other Compensation Law — that is, the domestic and 
the foreign — is exclusive, so that no admiralty cause of action for nég- 
ligence could be urged, need not be considered. 

[5] The English Compensation Law, however, seems to expressly 
except the amounts which the owner of a vessel must advance for cure 
and maintenance to any seaman injured while on the vessel. Thèse 
sums he was entitled to under admiralty law in gênerai and also under 
the Statute of 6 Ed. VH, c. 48, § 34, par. 1. If the statute just cited 
be taken as the rule goveming the contract rights of the seamen upon 
thè vessel, it does not materially differ f rom the rule which would be 
applied to sailors npbn an Atnerican vessel under the same conditions 
in this harbor. It would be useless to suggest that the libelant now 
pursue his case béforè the British consul or in the couirts of Great 
iJritain, even though those courts might hâve jurisdiction if he were 
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in England. The rights of an American seaman in the harbor of New 
York upon a British vessel can properly be adjudicated in a court of 
the United States according to the admiralty law, when this admiralty 
law is in exact accord with what his contract rights would be under 
the British statute. There is certainly no reason for relinquishing 
jurisdiction of the case. 

The hbelant may hâve a decree as indicated. 



THE PINNA. 

(District Court, E. D. IjOuIslana. July 8, 1018.) 
No. 15584. 

1. Seamen <S=24~ Wages — Right in General. 

Under Seamen's Act, § 4, sailors are entitled to demand, at every 
American port, on'e-half of wages earned, but not one-half of wages due. 

2. Seamen ®=52.S — Contsacts tob Advances — Validity. 

Advaiices niade in a forelgn ixtrt to sailors on a foreign vessel, légal 
where made, are not unlawful under the Seamen's Act. 

3. Seamen <s=i>26 — Demand fob Wages — Good Faite. 

Where sailors, after master of shlp had informed them that he had no 
money to meet tlielr demands, aceepted hls orders on a store and had 
their wants satlsfied, their subséquent demand for wages when the snip 
was about to sali was not in good faith, and they eanuot recover. 

4. Seamen <©=a24 — Wages — Payment. 

The master of a ship is entitled to a reasonable time In whlch to comply 
with crew's demand for wages, and where he delays only a few hours in 
procuruig the necessary funds he is well within hls rights. 

In Admirahy. Libel by Charles David and others against the steam- 
ship Pinna. Dismissed, except as to Hbelant named and another. 

W. J. & H. W. Waguespack, of New Orléans, La., for libelants. 
Terriberry, Rice & Young, of New Orléans, La., for claimant. 

FOSTER, District Judge. This is a libel for double wages and 
transportation and subsistence by 14 members of the crew of the 
British steamship Pinna. The men were shipped in London for a 
voyage to the Gulf of Mexico and any ports between 65° N. L. and 
58° S. L., and back to a final port of destination in the United King- 
dom, not to exceed one year. They signed the usual British articles 
on November 26, 1916, at which time ail received certain advances 
and some made allotments of pay. 

The vessel touched at Port Arthur, Tex., on January 9, 1917, where 
she docked at 3 p. m., and subsequently loaded two tanks of oil as 
cargo. It was not contemplated the vessel would remain at Port 
Arthur more than 24 hours, and she in fact departed within that 
period. Shortly after the ship docked, the crew- presented lists to the 
master, asking for various amounts, one or two wanting $5, one $15, 
and the rest $10 each. The master explained he had no money on 

<g=»For other cases see same topic & KEY-NUMBBR in ail Kej-Numbered Dlgests & Indexes 
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board, and ît was too late to get it from the bank, but offered the men 
orders on the Gulf Refining Conipany's store on the dock in the 
amounts of $10 each. AU accepted and were granted shore leave. 
On going ashore they used thèse orders for their purchases, but also 
came in touch with représentatives of the sailors' union, who informed 
them the advances in London were illégal, and they were entitled to 
one-half of the pay due them on demand, and, if not paid, were enti- 
titled to quit and receive full pay. Early the next morning they again 
went to the master and demanded half their wages due. The captain 
again advised them he had not enough money on board to meet their 
demands, offered them each $5, and told them he would get more 
money from the bank as soon as possible. Libelants declined to wait, 
and went on shore without leave, and consulted a lawyer for the 
purpose of libeling the ship. The captain then went ashore and pro- 
cured the money necessary to meet the demands of the crew. Some of 
them returned and took their belongings off the ship, but none of 
them afforded the mâster the opportunity to pay the wages. The ship 
then sailed for New Orléans at 1 p. m., without libelants and before 
any process was served. The captain logged ail the libelants as desert- 
ers, but states in his testimony he did not consider Herbert Clark and 
Chas. David intended to désert. Clark followed the ship to New Or- 
léans, but a substitute had been shipped. David had gone to consult 
a dentist. Libelants constituted three of their members a committee 
to represent them, which committee came to New Orléans and insti- 
tuted this proceeding. 

[1,2] If the advances in England were lawful, and the orders 
on the commissary to the extent used are considered, ail but two of 
the men had received more than one-half the amount earned by them 
at the time of their second demand in Beaumont, and in each instance 
the additional $5 ofifered was more than the balance they were enti- 
tled to. It has repeatedly been held that under section 4 of the Sea- 
men's Act (Act March 4, 1915, c. 153, 38 Stat. 1164) sailors are en- 
titled to demand in every American port one-half of the wages earned, 
but not one-half of the wages then due. This accords with my own 
views. It has also been held by the Circuit Court of Appeals for the 
Fifth Circuit that advances made in a foreign port to sailors on a 
foreign vessel, légal where made, are not unlawful under the Sea- 

men's Act. The Talus, 248 Fed. 670, C. C. A. . That décision 

I am bound to foUow. 

[3] While thèse views would dispose of the case adversely to li- 
belants, aside from them, however, there are other cogent reasons for 
so deciding. In making their requests for payment of wages, sailors 
are bound to act in good faith. The Belgier (D. C.) 246 Fed. 966. 
It is évident thèse men were not in good faith. They were not obliged 
to accept the orders on the commissary; but they did so, and their 
wants were satisfied. They had reason to know the captain had no 
funds on board, and their f urther demands the next morning, as the 
ship was about to sail, could hâve had no other object than to pro- 
voke a breach of their contract. Under such circumstances they 
should not recover. 
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[4] Furthermore, the master was not obliged to coniply with their 
demands instantly. He was entitled to a reasonable time to do so, 
and when he expressed his désire to comply, and delayed only a few 
hours in procuring the necessa,ry funds, he was well within his rights. 

The master has testified he did not consider Herbert Clark and 
Chas. David as deserters ; theref ore they are entitled to recover the 
balance of wages due them. In ail other respects the libel will be 
dismissed, at libelants' costs. 



In re RADLEY. 
(District Court, X. D. New York. July 13, 1918.) 

1. Bankkuptci' <@=>387 — Composition Proceedings— "Proceeding in Bank- 

RUPTCY." 

Composition proceedings had by a bankrupt, adjudicated to be such 
on his voluntary pétition, belng regular in ail respects, constltuted a 
"proceeding In bankruptcy," and were part of the voluntary proceedings 
instituted by the bankrupt. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Proceeding in Bankruptcy.] 

2. Bankruptcy ®=a404(2) — Right to Dischabge — Prior Dischabqe Within 

Six Years— "Discharge in Bankruptcy." 

Under Bankruptcy Art, §§ 12, 14 (Comp. St. 1916, §§ 9596, 9598), a 
bankrupt who on his voluntary pétition within the six years liist past has 
been granted a discharge from his debts, having niade composition with 
his creditors and had the proceeding dismissed, is not entitled to his 
discharge; his discharge in the composition proceedings being a "dis- 
charge in bankruptcy." 

[Ed. Note. — ^For other définitions, see Words and Phrases, First and 
Second Séries, Discharge in Bankruptcy.] 

In Bankruptcy. In the matter of Frank Radley, bankrupt. On re- 
view of an order of the référée sustaining objections to the bankrupt's 
discharge. Report of référée confirmed, and order directed refusing 
discharge. 

This is a hearing on review of an order of the référée in bankrupt- 
cy, Hon. James A. Van Voast, sustaining the objections to the dis- 
charge in this proceeding of the above-named bankrupt, on the ground 
that in voluntary bankruptcy proceedings on his part in this district 
within the six years last past said Radley had been granted a discharge 
from his debts. 

Charles E. Hardies, of Amsterdam, N. Y., for bankrupt. 
Thomas R. Tillott, of Schenectady, N. Y., for objecting creditors. 

RAY, District Judge. [1,2] April 17, 1913, Frank Radley, the 
above-named bankrupt, filed a voluntary pétition in bankruptcy in this 
court, and was adjudicated a bankrupt April 17, 1913. In that pro- 
ceeding he thereafter made an offer in composition to his creditors, 
which was accepted by the requisite number of creditors, and April 
28, 1913, an order was made by this court confirming such composi- 
tion. The moneys to pay the amounts offered in composition were 

^=3Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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duly deposited, and after the composition was confirmed same were 
distribu tedto the creditors and the proceeding dismissed. Thèse com- 
position proceedings were regular in ail respects, and constituted a 
prOceeding in bankruptcy, and were a part of the voluntary proceed- 
ings instituted by said Radley. 

Section 14c of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
550 [Comp. St. 1916, § 9598]) provides that: 

"Confirmation of a composition sliall discharge the banlirupt from his 
debts other than those agreed to be paid by the terms of the composition and' 
those uot atteeted by a discliarge." 

The offer of composition in this case was confirmed and distribution 
made, and the bankrupt was discharged from his debts in the bank- 
ruptcy proceedings instituted by him pursuant to his own request made 
in suCh proceeding and as a part thereof under the terms of the Bank- 
ruptcy Act. There can be no question that this discharge of Radley 
from his debts was a discharge in bankruptcy. Composition proceed- 
ings are provided for in the act itself. Section 12, Bankruptcy Act 
(Comp. St. 1916, § 9596). Radley was discharged from his debts be- 
cause of and under and pursuant to this section of the Bankruptcy 
Act. Thèse composition proceedings were not outside of the bankrupt- 
cy proceedings, but a part of them, and this was one mode pursued by 
the bankrupt of obtaining his discharge from his debts. He might 
hâve gone on without making an ofïer of composition, and on comply- 
ing with the terms of the act hâve obtained a discharge in the other 
manner pointed out. This he did not do. He pursued one of the two 
courses, and obtained his discharge, and he pursued and availed him- 
self of the mode provided for in sections 12 and 14 of the Bankruptcy 
Act. 

Quite early under the administration of the présent Bankruptcy Act 
it was found that certain persons became what may not inaptly be 
called prof essional bankrupts ; that is, at fréquent intervais they were 
found filing voluntary pétitions in bankruptcy and obtaining discharges 
from their debts. Congress wisely saw fit to put an end to this prac- 
tice, and hence provided in substance and eflfect in section 14 of the 
act, as amended, that a second discharge shall not be granted the same 
person where in voluntary proceedings he has been granted a dis- 
charge in bankruptcy within six years. This same section, in subdivi- 
sion "c," provides that the confirmation of a composition shall dis- 
charge the bankrupt from his debts other than those agreed to be paid 
by the terms of the composition and those not afifected by a discharge, 
and it cannot successfully be contended that a bankrupt has not been 
discharged, within the meaning of the other provisions of that section, 
when he has filed a voluntary pétition in bankruptcy, availed himself 
of the provisions of the law, offered composition, which has been ac- 
cepted by his creditors; and approved and confirmed by the court, and 
the proceeding thus closed. I think it very cléar that the décision of 
the référée on the application for a discharg^e is right, arid that his re- 
port should be confirmed, and an order made refusing a discharge in 
this proceeding. 

It is so ordered. 



MARTIN V. KENNEOOTT OOPPEB OOBPOBATION 207 

\ 

MARTIN V. KENNEOOTT OOPPER CORPORATION, 

(District Court, W. D. Washington, N. D. July 11, 1918.) 

No. 3820. 

1. PLEADING ®=>122 JJENIALS— SUFTICIENCT. 

A person cannot deny existence of a statute upon Information and be- 
lief. 

2. Mastee and Servant <S=>348 — Woekmen's Compensation— Supebseding 

Oommon-Law Remédies. 

Workmen's Compensation Act Alaska, §§ 7, 21, 22, supersedes tlie com- 
mon law, and no action can be brought for injuries in any court, fédéral 
or otlierwise, outslde the territory of Alaska. 

3. Mastes and Servant <s=3-18— Workmen's Compensation— Opération. 

The Alaska Workmen's Compensation Act enters into and becomes part 
of the contracts of employnient in such territory as fully as though stipu- 
lated theroin. 

At Law. Action by Mike Martin against the Kennecott Copper 
Corporation. On motion by défendant to strike déniais filed by plain- 
tif? to the answer and for judgment on the pleadings. Motion granted. 

John T. Casey, of Seattle, Wash., for plaintiff. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendant. 

NETERER, District Judge. The plaintiff seeks to recôver from 
the défendant damages for injuries received while being employed in 
the mine of the défendant in Alaska, alleging négligence on the part 
of the défendant. The défendant answers with certain déniais and 
admissions, and pleads affirmatively chapter 71, Session Laws of the 
Territorial Législature of Alaska for the year 1915, commonly called 
the Workmen's Compensation Act of Alaska, praying that the said law 
be declared the law of this case, and that by yirtue of section 22 of 
said act the plaintiff be declared not entitled to maintain this action 
in this court, and that the same be dismissed. The plaintiff has filed 
a déniai upon information and belief with relation to this act, and 
f urther states : 

"That if said act was regularly passed, and is a valid and constitutional 
enactment, in whole or In part, and held to be the lavp of this case, plaintiff 
Mereby elects to accept the compensation which a jury may award under the 
provisions of said compensation act." 

A motion has been made to strike the several déniais as insufficient 
and evasiye, irrelevant* and iramaterial, and for judgment upon the 
pleadings. 

[1] I think the déniais are insuiîicient, as the privilège granted must 
necessarily be subject to the limitation that acts presumably within the 
Personal knowledge cannot be thus denied, nor is this privilège ex- 
tended to déniai of a matter of public record.^ 

131 Cyc. pp. 200-202; Raymond v. Johnson, 17 Wash. 232, 49 Pac. 492, 61 
Am. St Rep. 908 ; Sumpter v. Burnham, 51 WasU. 599, 99 Pac. 752 ; Belknap 
Glass Co. V. Brown, 69 Wash. 127, 124 Pac. 390; Olympia v. Turpin, 70 Wash. 
681, 127 Pae. 210; Canyon L.br. Co. v. Sexton, 93 Wash. 620, 161 Pac. 841. 
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[2] Section 21 of the Alaska Workmen's Compensation Act pro- 
vides that: 

"Actions for the recovery of compensation due under thls act may be 
brought, maintained and dteteruiined in and by the courts of this territory, 
and when so brought shall be govorned by the law of procédure applicable 
to other actions for the recovery of money except as herein otherwisie ex- 
pressly provided." 

Section 22 provides : 

"No action for the recovery of compensation hereunder shall be brought in 
ariy court holden outside of the judiclal division in which the injury occurred, 
out of which the right to compensation arises except in cases where service 
cannot be had on the employer in the judiclal division vphere the Injury oc- 
curred. Any attempt to bring such action in any court outside of the territorj' 
of Alaska shall work a forfelture of the right of the plalntifiE In such action 
to compensation under this act." 

Section 7 of the act provides : 

"ïhe right to compensation for an injury and the remedy therefor granted 
by this act shall be in Heu of ail rights and remédies as to such injury now 
existing either at common law or otherwise, and no rights or remédies, ex- 
cept those provided for by this act, shall accrue to employés entitled to com- 
pensation under this act whlle it is in effect; nor shall any right or remedy, 
except tho.se provided for by this act, accrue to the Personal or légal repré- 
sentative, dépendent», beneficiarlies under this act, or next of kin of such 
employé." 

The Alaska statute, by express provision, supersedes the common 
law and hy comprehensive provision covers the field of liability in this 
case. The plaintifï's right of recovery is statutory and the limitations 
of the parties are fixed by the act. The remedy provided for the omis- 
sions of duty charged in this case is dissimilar to that afforded by the 
common law, and recovery under the Alaska law cannot be enforced 
in this proceeding (Slater v. Mexican National Railroad Company, 194 
U. S. 120, 24 Sup. Ct. 581, 48 L. Ed. 900), since the cause of action 
is made local by the express terms of the statute. The only source 
of liability is the law of Alaska, which détermines the extent. 
Smith V. Condry, 1 How. 28, U L. Ed. 35. The actiori is not trans- 
itory, but local, and the forum is fixed, and the remedy may not be 
sought hère. Southern Pac. Co. v. Dusablon, 48 Tex. Civ. App. 203, 
106 S. W. 766. 

[3] The act in issue has been sustained by the Circuit Court of Ap- 
peals of this circuit. Johnston v. Kennecott Copper Corp., 248 Eed. 

407, C. C. A. . The provisions of the law enter into and 

become part of the contract of employment as fuUy as though stip- 
ulated therein. McCracken v. Haywar'd, 2 How. 608, U L. Ed. 397. 

The motion of the défendant must theref ore be granted. 
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THE VINDEGGEN. 

(District Court, D. Maryland. July 3., 1»18.) 

Shipping <S=>81(1) — Négligence of Pilots — Liabii;.ity of Vessel Owner. 

Where Norwegian vessel, having no choice uiider the law but to take 
Virginia pilot, was aneliored by hiin In vicinity of govemment cables 
shown on cliarts as prohlbited, and the anehor fouled the cables and 
caused damage, the ship was liable for such default of the pilot. 

In Admiralty. Libel by the United States against the steamship 
Vindeggen. Decree for the United S'tates. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md. 
George Forbes, of Baltimore, Md., for respondent. 

ROSE, District Judge. In this case the United States seeks to 
recover against the Norwegian steamship Vindeggen for costs of re- 
pairing damage done to a submarine téléphone cable belonging to the 
government, and underlying the waters of the James river in Hamp- 
ton Roads, near Fortress Monroe. 

There is practically no dispute as to the material facts. The ship 
was in charge of a Virginia pilot. He brought it to anehor in the im- 
médiate vicinity of the cables, and in a place in which anchorage of 
ships was forbidden. This prohibition was clearly shown upon the 
ordinary charts used by navigators. The ship's anehor fouled the 
cables, and in conséquence of the high wind which was blowing at that 
time it was unusually difficult to disengage the ship from them, and 
by reason thereof one of the cables was net only broken. but some 
hundreds of feet of it were very badly damaged. The ship is liable for 
the defaults of its pilot, although it had no choice under the law but 
to take him. 

It follows that the government is entitled to a decree against the 
ship for the cost of repairing the damage. 



THE ELLENORA. 
(District Court, W. D. Washington, N. D. July 8, 1918.) 
No. 4116. 
Shipping <S=321 — .Turisdiction of Couiît — Sale of Vessel — Failure of Joint 

OWNEBS TO AgBEE ON KMPLOYMENT OF VeSSEL. 

Where part owner of vessel seeks to employ it in a dangerous and baz- 
ardons enteritrise without the consent of and over the objection of owner 
of other half, a court of admiralty, upon application of latter, may order 
that vessel be sold and proceeds dlstributed. 

In Admiralty. Libel by Joseph Jefiferson against the gas boat Elle- 
nora, her engines, tackle, apparel, and furniture, and others. Respond- 
ents' motion to dismiss denied. 

Winter S. Martin, of Seattle, Wash., for libelant. 
Daniel Landon, of Seattle, Wash., for respondents. 

^ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
252 P.— 14 
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NETERER, District Judge. Libelant, half owner, charges that the 
owners of the other half seek to employ the vessel against his consent 
and over his objection in a hazardous voyage in "British Columbian 
and Alaskan waters," in a dangerous and hazardous enterprise, that 
will "inyolve said vessel with unwarranted expense and liens, which 
will impair and destroy the value of libelant's interest in said vessel," 
and prays that the said vessel may be sold and the proceeds brought 
into court, to be divided and distributed according to law. The re- 
spondents hâve moved to dismiss on the ground that the court is with- 
out jurisdiction, that the libel does not state a cause of action, and that 
the procédure is improper. 

It has long been held that, where moiety owners of a vessel cannot 
agrée as to her control and employment, on application therefor a 
court of admiralty should decree a sale and division of the proceeds. 
Coyne v. Caples (D. C.) 8 Fed. 638; The Emma B. (D. C.) 140 Eed. 
771 ; Hénry's Admiralty Jurisdiction and Procédure, § 23, p. 55 ; The 
Océan Bell, Fed. Cas. No. 10,402. The power of the court does not 
rest in the right of a party to sell the vessel, but is an essential part and 
function inherently resting in the court, for the purpose of extricating 
the vessel from a condition which deprives commerce of an inst'ru- 
mentality in carrying forward the necessities of the people. The B. 
F. Woolsey (D. C.) 7 Fed. 108. That a half owner of a vessel may 
invoke the aid of admiralty in protecting his investment, by decreeing 
a sale and distribution is a proper procédure, is said by Benedict's Ad- 
miralty, § 187; Flanders on Shipping, c. 1, p. 368, § 375 ; Conkling's U. 
S. Admiralty, pp. 250, 251; Dixon's Law of Shipping, p. 23. 

This rule found basis in the fifth and sixth articles of the Marine 
Code of France, Ordinances of I^ouis XIV, published to the maritime 
nations of Europe as early as 1681, which are said to be substantially 
the same as the first rule of the Roman Marine Code, and which pro- 
vides : 

"No person may constrain his partner to proceed to the public sale of a 
shlp held in common, except the opinions of the owners be equally dlvIded 
about the undertaking of some voyage." 

This was quoted by Justice Washington as early as 1829 (The 
Seneca, Fed. Cas. No. 12,670, 23 Myer's Fédéral Décisions, 363), in 
which he held that a sale of the vessel ought to be decreed where two 
equal joint owners of a ship could not agrée upon the agency of em- 
ploying it or the manner of employment. This case reviews the varions 
Marine Codes. And in Head y. Amoskeag Mfg. Co., 113 U. S. 9, at 
pages 22, 23, 5 Sup. Ct. 441, 447 (28 L. Ed. 889), the Suprême Court, 
through Justice Gray> said: 

"If the part owners are eqùally divided in opinion upon the manner of 
euiploying the ship, then, accordins to the gênerai maritime law, recognlzed 
and applied by Mr. Justice Washington, the ship may be ordered to be sold 
ami the piroceeds distributed among them." 

The motion is denied. . 
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THE HANNINGTON COURT. 
(District Court, E. D. New York. July 2, 1918.) 

1. SeAMEN <E=>7 — EîtPI.OYMENT — ARTICLES— DiSAVOWAL. 

Where scamen, signiiig in Italy, accer)ted services of man who could 
speak some Italian iii malving known to them the terms of tlie articles, 
they cannot dlsavow terms of the articles. 

2. Seamen <g;=33 — Articles — Law Govebning Contbact. 

Where seamen signed articles in Italy before British consul, the con- 
tract is governed by British law and not the La Follette Act, 

In Admiralty. Libel by Bushe Sherale and others against the 
stCcunship Hannington Court, her tackle, apparel, etc. Décision in 
favor of claimant. 

Silas B. Axtell, of New York City, for libelants. 

Kirlin, Woolsey & Hickox, of New York City, for claimant. 

CHATFIELD, District Judge. Four of the libelants signed as fire- 
men at the port of Savona, Italy, about the Ist day of June, 1915; 
the fifth libelant joined her at Genoa. Ail clairried that the articles 
were explained to them by some one who could understand a few 
words of Italian, which was not understood by the libelants, who are 
Arabs, and who testified that they understood that they would be paid 
off in Italy at the end of a single voyage. The articles read that the 
men signed for a voyage to America, not exceeding three years in 
duration. The vessel proceeded to Algeria, thence to Newport News, 
Va., and from there back to Genoa, where they claimed the right to be 
paid ofï, on their ûnderstanding that the voyage was a single trip to 
America and back. The libelants were not allowed to land, were 
brought to America on another voyage to Galveston, and thence to 
New York, where the vessel loaded and proceeded to Bordeaux, 
France. At this port the libelants were put in jail for atlempting to go 
ashore, but were replaced upon the vessel and brought to New York, 
where she arrived on March 13, 1916. On March 23, 1916, they con- 
sulted the Légal Aid Society and made a demand for half of the wages 
due. This demand was made under the provisions of the La Follette 
Act (Act March 4, 1915, c. 153, 38 Stat. 1164), and they received one- 
half of the total amount then earned, lèss certain fines and advances. 
The libelants then left the ship, in order to get higher wages, and were 
marked off as deserters, forfeiting the balance due. 

There is no évidence that the libelants left the vessel for any failure 
to meet their demand for half wages or for payment of money already 
advanced. After being properly marked off as "deserters," they can- 
not justify their conduct by making a new demand in the pleadings of 
this action. 

[1, 2] But in addition the libelants do not make eut their right to 
disavow the terms of the articles as signed at Savona. They accepted 
the services of a man who could speak some Italian, in making known 
to them the terms of the articles, which were signed before the British 

®=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



212 252 FEDERAL REPORTEE 

consul at the time of signing, and the évidence does not support the 
charge of fraud, which could be made the basis of disavoidance or 
rescission of the contract. British law governs the contract, and the 
L,a Follette law does not apply. 



UNITED STATES v. SOHllTTE. 
(District Court, D. North Dakota. June 13, 1918.) 

1. StatuTes iS=>241(1)— Construction— Cbiminal Stattjtes. 

It is a cardinal rule tliat criminal statutes sliould be strictiy construed. 

2. Wab <©=>4 — Offenses — Statute. 

Espionage Act, § 3, declaiing that whoever, vvlien tlie United Statea 
Is at Wiir, sliall willfully make or convey false reports or false statements 
with intent to interfère witli tlie opération or success of tlie mllitary or 
naval forces, etc., does not apply to every disloyal utterance, but only to 
tliose aft'ecting the mllitary or naval forces, etc. 

3. Wab ®=34 — Ofi'enses — Vioiation of Espionage Agi — Indictment — "Wili>- 

FULLY." 

An indictment charging a violation of Espionage Act, § 3, denounclng 
the offense of willfully maklng or conveying false reports with intent to 
interfère with the success of mllitary opérations, etc., must allège fhat 
the language was "willfully" uttered ; that is, with iutent to accomplish 
the forbidden purpose. 

[Ed. Note. — For other définitions, see Wlords and Phrases, First and 
Second Séries, Willfully.] 

4. Wab <S=554 — Violation of Espionage Act — Indictment. 

An indictnient charging a violation of Espionage Act, § 3, denouncing the 
circulation of false reports, aud statements with intent to interfère 
with the success of militarj' oper-ations, etc., must sliow that tlie language 
itself was of such a character as to caus:e the results denounced, ând 
so the language should be set forth, or, if too obscène, should be described. 

5. Wab <S=»4 — Espionage Act — Indictment. 

An indictment charging a violation of Espionage Act, § 3, denouncing 
the circulation of false reports intended to interfère with the success of 
mllitary opérations, etc., should show that the language was uttered on 
such au occasion that a reasonable man could say it miglit produce ona 
or more of the results denounced, although it is uiuiecessary to allège 
or prove that any particular person was inUuced by the language to 
commit acts of disloyalty. 

6. Wab i2s=>4 — Espionage Act — ^Jury Question. 

In a prosecution for violating Espionage Act, § 3, denouncing the will- 
ful circulation of rumors with the intent to interfère with the success of 
mllitary opérations, etc., the ctuestion whether the language used had the 
effect denounded is one of fact for the jury. 

7. Wab ®=>4 — Espionage Act — Violations. 

In View of the amendment of May 16, 1QX&, to E.splonage Act, § 3, de- 
nouncing the circulation of false reports tending to interfère with the 
success of mllitary opérations of the United States, etc., an indictment 
charging that accused willfully stated that "this is a rlch man's war, 
and it is ail a damn graft and swlndle," but whleh dtd not allège the 
circumstances under which the language was uttered, Is Insuttlclent to 
charge an offense, not showing that the languagle was uttered under cir- 
cumstances tending to interfère with the success of mllitary opérations, 
etc. 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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B. H. Schutte was indicted for violation of Espionage Act, § 3. On 
demurrer to the indictment. Demurrer sustained. 

M. A. Plildreth, U. S. Atty., of Fargo, N. D.. 

D. T. Youker, of Ellendale, N. D., for défendant 

AMIDON, District Judge. [1, 2] The indictment in this case 
charges a violation of section 3 of the Espionage Act of June 15, 1917 
(chapter 30, 40 Stat. 217), which reads as follows: 

"Whoever, vvheii the United States is at war, sliall willfully niake or con- 
Tey false reijovts or false statements with intent to hitei'fere with the opéra- 
tion or success of the niilitary or naral forces of the United States or to 
proiBote the success of its enemles, and whoever when the United States 
is at war, shall willfully cause or attempt to cause insubordination, dis- 
loyalty, mntiny, or refusai of duty, in the military or naval forces of the 
United States, or shall willfully obstruct the recruiting or enllstment serv- 
ice of the United States, to the injury of the service of the United States, 
shall be punlshed by a fine of not more thau $10,000 or imprisoument for 
not more than twenty years, or Ijoth." 

On its face this statute is confined to a limited class, namely, the 
military and naval forces and persons subject to the recruiting and en- 
llstment service. Who thèse persons are is defined by law. Language, 
to violate the statute, must directly and proximately afïect one or more 
of the limited class mentioned, in the manner spccified. To stretch 
this law so as to cover ail disloyal utterances, regardless of whether 
they affect the military or naval forces, or the enlistment and recruit- 
ing service, would not only violate the cardinal rule that criminal stat- 
ulcs should be strictly construed, but would defy the limitations which 
the statute itself expresses with unmistakable clearness. Such a perver- 
sion of law would itself be a suprême act of disloyalty, though donc for 
the avowed purpose of suppressing disloyalty. 

A valid indictment under the act must embrace three facts : 

[3] (1) The language must hâve been willfully uttered. That ex- 
cludes what is spoken in the heat of passion, without deliberate pur- 
pose. The term "willfully," as construed by the courts, necessarily im- 
ports a deliberate purpose to accomplisli one or more of the things for- 
bidden by law. St. Joseph Stockyards Co. v. United States, 187 Eed. 
104, 110 C. C. A. 432; United States v. Sioux City Stockyards Co. (C. 
C.) 162 Fed. 556, 562; Felton v. United States, 96 U. S, 702, 24 L. Ed. 
875; Potter v. United States, 155 U. S. 438, 15 Sup. Ct. 144, 39 L. Ed. 
214. 

[4] (2) The language itself must hâve been of a character to cause 
some of the results denounced by the law. It should be set forth in 
the indictment, or, if too obscène for a judicial record, it should be de- 
scribed so that the court can détermine whether it possesses the for- 
bidden quality. 

[5,8] (3) The language must hâve been uttered on an occasion 
such that a reasonable mind could say that it might produce one or 
more of the results mentioned in the act. By this I do not mean that 
the government must prove that some particular person was induced by 
the language to commit acts of disloyalty in the military or naval 
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forces, or fail to perform some step in the enlistment or recruiting 
service. AU that is necessary is to show that the language was of such 
a character and was spoken within the hearing of one or more persons 
belonging to one of the classes specified in the act, so that a reasonable 
person might infer that it could produce one of the forbidden results. 
It will then become a question of fact for the jury to say whether in 
truth it did produce that resuit. 

[7] The présent indictment contains three counts, based respectively 
upon each of the three clauses of the statute. After stating the date 
and venue, the second count charges the offense as foUows : 

"That at sald time and place the said défendant B. H. Schutte dld will- 
fuUy cause and attempt to cause insubordination, disloyalty, mutlny, and 
refusai of duty in the military and naval forces of the United States, to 
the injury of the service of the United States (the sanie being then and there 
as nov? a tlme of wav betvt'een the United States of America and the Impérial 
German goveminent), by wiUfuUy stating to divers persons whose tnie 
names are to the grand jurors iiuknown that 'thls is a rich man's war 
and it is ail a damn graft and swindle,' stating, 'if you do not believe it, 
just look at the cost of wheat.' " 

The language attributed to défendant is offensively unpatriotic and 
is charged to hâve been willfully uttered. The first two requirements 
of a valid indictment are therefore clearly alleged. The pleading fails, 
however, to set forth in any manner the circumstances under which 
the language was used. So far as thè indictment discloses, it may hâve 
been spoken to persons who hâve and could hâve no relationship to the 
military or naval forces, or the recruiting and enlistment service of the 
United States. If it were spoken under such circumstances, it would 
not be a violation of the statute. Suppose the language had been spok- 
en to men ail of whom were past 40 years of âge, or to a woman's 
club; would any one claim that the purpose of the speaker was to pro- 
duce the results forbidden by the statute? It is elementary criminal 
law that when language does not constitute a crime if uttered under 
some circumstances, and does constitute a crime if uttered under other 
circumstances, it is incumbent upon the government to specify in the 
indictment the circumstances under which it was uttered sufficiently 
to show that its utterance would probably produce the forbidden resuit. 
This cannot be left to spéculation or inference, but must be clearly and 
directly charged. The circumstances are an élément of the crime. It 
is not enough to charge that the language was uttered with intent to 
violate the law. That would be a mère légal conclusion, when proper 
pleading requires a statement of facts. The question is not for the 
pleader, but for the court, and the facts must be set forth, so that the 
court can say whether or not they constitute the crime. United States 
V. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516; United States v. 
Cruikshank, 92 U. S. 542, 23 L. Ed. 588 ; United States v. Carll, 105 
U. S. 613, 26 Lr. Ed. 1135 ; Armour Packing Co. v. U. S., 153 Fed. 1, 
16, 82 C. C. A. 135, 14 U; R. A. (N. S.) 400; United States v. Kessel 
(D. C.) 62 Fed. 59; Floren v. United States, 186 Fed. 961, 108 C. C. A. 
577 ; Knauer v. United States, 237 Fed. 8, 150 C. C. A. 210. 

The statute deals only with a willful purpose to cause the results 
which it forbids. It is indispensable to the crime that facts be charged 



UNITED STATES V. SCHUTTE 215 

and proven which reasonably lead to the inference that such was the 
purpose of the défendant. Remote and secondary results, not intended 
by the défendant, arising from a fair and truthful discussion of mat- 
ters of pubHc concern, do not fall within the purview of the act. 

Congress has not left its purpose to be ascertained solely by a judi- 
cial interprétation of the act of June 15, 1917. It has interpreted the 
act itself. By the statute recently passed and approved May 16, 1918, 
(chapter 75), it expressly makes the mère utterance of disloyal lan- 
guage on certain subjects a crime. If such utterances were already 
forbidden by the act of June 15, 1917, why the amendment? The ré- 
cent statute repeats ail of the first act as quoted at the beginning of this 
opinion, and then adds the foUowing new provisions : 

"Whoever, when the United States is at war, * * * shall wlllfully 
utter, priut, write, or publish any disloyal, profane, scurrilous, or abusive 
language about the form of governnient of the TJnited States, or the Con- 
stitution of the United States, or the military or naval forces of the United 
States, or the flag of the United States, or the uniform of the Army or Navy 
of the United States, or any language intended to bring the form of govern- 
ment of the United States, or the Constitution of the United States, or the 
military or naval forœs of the United States, or the flag of the United States, 
or the uniform of the Army or Navy of the United States into contempt, 
seorn, contumely, or disrepute, or shall willfully utter, print, write or pub- 
lish any language intended to incite, provoke, or encourage résistance to 
the United States, or to promote the cause of Its eneniies, or shall willfully 
display the flag of any foreign enemy, or shall willfully by utterance, writ- 
ing, prlnting, publication, or language spoken, urge, incite, or advocate any 
curtailment of production in this country of any thing or things, product or 
products, necessary or essential to the prosecution of the war in which 
the United States may be engaged, with Intent by such curtailment to cripple 
or hinder the United States in the prosecution of the war, and whoever 
shall willfully advocate, teach, défend or suggest the doing of any of the 
acts or things In this section enumerated, and whoever shall by word or 
act support or favor the cause of any country with which the United States 
Is at war or by word or act oppose the cause of the United States therein, 
shall be punlshed by a fine of not more than $10,(K)0 or Imprlsonment for not 
more than twenty years, or both: Provided, that any employé or officiai of 
the United States government who commits any disloyal act or utters any 
unpatriotic or disloyal language, or who, In any abusive and violent manner 
critlclzes the Army or Navy or the flag of the United States, shall be at 
once dismissed from the service. Any such employé shall be dismissed by 
the head of the department In which the employé may be engaged, and any 
such ofliclal shall be dismissed liy the authority having power ta appoint a 
successor to the dismissed officiai." 

This amendment, so soon after the passage of the former act, is a 
clear législative interprétation that the mère use of language, unpatri- 
otic though it may be, is not in and of itself a crime under the act of 
June 15, 1917, unless it is spoken to or in the hearing of some person 
specified in the act. 

The Suprême Court of Minnesota has recently had this whole sub- 
ject under examination in construing a statute of that state which is 
much more comprehensive than the fédéral law under which the prés- 
ent indictment is framed. The case referred to is State v. Spartz, 167 
N. W. 547, decided May 17, 1918, but not yet oflScially rôported. 
There the indictment charged the défendant in the f ollbwing language : 



216 252 FEDERAL RÉPOETEK 

"The sald Jake Spartz, at Dundas In the county of Rice and state of Minne- 
sota, dld speak and use the foUowlng language to the witnesses hereinafter 
named and to others: 'IjouIs Selmers was wounded and should be dead 
long ago.' That at said time the sald Louis Selmers was a soldler in the 
array or navy of the United States government and was wounded vvhile so 
engaged as such soldier in asslsting the United States government lu prose- 
cuting the présent war agàlnst Germany. That it was intended to express 
contempt by such language for the soldiers of the government of the United 
States, and to thereby discourage others from glving thelr fuU and unquali- 
fled support to said government In carrylng ou and prosecutlng the présent 
war." 

The sections of the state law (chapter 463, Laws of 1917 [Gen, St. 
Supp. 1917, §§ 8521 — 1 to 8521 — 6]), under which the mdictment was 
f ramed, reads as f ollows : 

Section 2: "It shall be unlawful for any person In any public place, or at 
any meeting where more than flve persons are asseuibled to advocate or 
teach by word of mouth, or otherwise, that men should not enllst in the mill- 
tary or naval forces of the United States or the state of Minnesota." 

Section 3: "It shall be unlawful for any person to teach or advocate by 
any wrltten or printed matter whatsoever, or by oral speech, that the clti- 
zens of this state should not aid or assist the United States in prosecutlng 
or carrylng on war wlth the public enemies of the United States." 

A demurrer was interposed to the indictment and overruled by the 
trial court. This ruling was brought before the Suprême Court and 
reversed. The court sets forth the reasons for its décision in the fol- 
lowing instructive language: 

"It will be notlced that the gravamen of the offense under each section 
of tlie law is the teaching or advocatlng that men should not enlist, or that 
citizens should not aid. That would seem to show that the Législature dld 
not attempt by tliis act to punish every idle easual remark, wlcked though 
it be, but only those utterances whlch on their face show a purpose to teach 
or advocate what the stàtute forblds, or whlch are made under such cir- 
cumstances that it would be perniissible for a jury to flnd a Uke pùrpose. 
The so-oalled Innuendoes, and récitals in this ' indictment do not tend to 
show that the words uttered might be interpreted by the jury as teaching or 
advocatlng that citizens should not aid the government in the prosecution of 
the war; * • * nor are there any averments of aceompanylng clrcum- 
stances showing that the spoken words were intended to advocate or teach,. 
or could be understood by tlie hearers as advocatlng or teaching that citi- 
zens should not render such aid or assistance in the prosecution of the war 
as the government requires or has indicated as proper." 

This décision is quite in harmony with the long-established princi- 
ples of the Circuit Court of Appèals of this circuit, and of the Su- 
prême Court of the United States, as will be seen from the cases above 
cited. 

The uniform practice in framing' indictments under the act of June 
15, 1917, has been to charge that the seditious language was either 
spoken persônally to men belonging to.one of the classes mentioned in 
the act, whose namés are, given, or that it was spoken to a public audi- 
ence composed in part of: such men. The Attomey General has printed 
in leaflets ail charges tojuries and opinions of courts in cases arising 
under the act since its passage. So far as thèse disclose, the practice 
has been as I hâve just indicated. As the indictment in the présent 
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case fails whoUy to state that the langUage complained of was spoken 
to named persons belonging to oiie of the classes mentioned in the act, 
or to an audience at which such pei;sons were présent, it is fatally de- 
fective, and the demurrer must be sustaiped. ; . ;' 

The grand jury that found the indictment is still in session.: If the 
facts iustify indicting the défendant under the law as explained in this 
opinion, a new indictment can be returned without serious trouble. 
Such a course is much better than to go to the expense of a trial, and 
then, if a conviction is obtained, hâve it set aside on appeal because of 
a mère def ect of pleading. 

Let an order be entered sustaining the demurrer. 



UNITED STATES v. NAGLEB. 
(District Court, W. D. Wisconsln. July 25. 1918.) 

1. Ceiminal IjAW iS=>304(1) — Judicial Notice — War Activities — Red Cro.s8. 

The government linvlng ■ constltuted the American Red Cross an im- 
portant factor of the national war activities, the court must talce Judicial 
notice of mony Red Cross activitUes. 

2. Wab i@=»-1 — l'EHSONs IN Service — Red Oboss^Espionage — "Militart and 

Naval Forces or tue United States." 

Tlie American National Red Cross, havlng been employed as a part of 
the sanitary service of the army and navy, Is a part of the "military or 
naval forces of the United. States," within the meaning of Act June 15, 
1917, c. 30, § 3, as amended May 10, 1018, provlding punlshmeiit for 
those niaking false statemeuts with Intent to hinder the success of 
such forces. 

[Ed. Note. — Por other définitions, see Words and Phrases, First Séries, 
Military Forces ; Naval Forces.] 

S. War i®=>4— Military and Naval Forces of tue Usited States — Persons 
IN Service — Army Y. M. C. A. 

The Y. M. O. A., as recognlzed by the Président of the United States 
and engaged in rîiising fonda for and in sen-ing the soldiers and sailors, 
is a part of the "military and naval forces of the United States," within 
the terms of Act June 15, 1917, c. 30, as amended May 16, 1918, prohibiting 
interférence with the successful opération of such forces. 

4. Wab <S=>4 — Military and Naval Forces of the United States — Red 

Cross — International Thelaties — Military ob Naval Service — Espion- 

AGE. 

The officiai récognition of the Red Cross by international treaties. par- 
ticularly the Treaty of Geneva of August 22, 1S<)4, whereby menitiers 
captured were to be treated as neutrals, does noC prev'ent récognition of 
the Red Cross as a part of the "military and naval forc-es of the Uuited 
State.s," under Act June 15, 1917, c. 30, as amended May 16, 1918, pro- 
hibiting interférence with the opération of such forces. 

5. Wab <S=>4 — Military Forces — Espionaqe — Intebi'-erinq with Raisino 

MoNKY FOB Army Y. M. C. A. and Red Cross Work. 

The maklng of false statements concerning the Army Red Cross and 
Army Y. M. C. A. and the government's management of the war, to per- 
sons soliclting funds to carry on war work, if Intended to interfère with 
raislng such fui>ds, and with "the opération or succpss" of the "military 
or naval forces," is punlshable under Act June 15, 1917, c. 30, as amended 
May 16, 1918. 

^siFor other caau lee same topic & KBY-NUMBBR in ail Key-Numbered Disests & Indexes 
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Louis B. Nagler was indicted for violation of Espionage Act, § 3. 
On motion to quash the indictment. Motion denied. 

Albert C. Wolfe, U. S. Atty., of La Crosse, Wis., and B. R. Goggins, 
Sp. Asst. Atty. Gen., for the United States. 

Crowhart & Wy lie and Burr W. Jones, ail of Madison, Wis., for 
défendant. 

EVAN A. EVANS, Acting District Judge. Défendant moves to 
quash the indictment returned against him, because it fails to state 
facts sufficient to charge him with the commission of a crime. Sec- 
tion 3 of the Espionage Act, in force at the time the offense is alleged 
to hâve been committed, approved June 15, 1917 (40 Stat. 219, c. 30), 
reads as foUows (the paragraphing, as well as the figures in parenthè- 
ses are mine) : 

"Whoever. when the United States Is at war, 

"(1) Shall wlllfnlly maUe or convey fûLse reports or f aise statements witb 
intent to interfère with the opération or success of the mllltary or naval 
forces of the United States or to promote the snccess of its enemles, > 

"(2) And wlioever, when the United Staties Is at war, shall wlUfully cause 
or attempt to cause Insubordination, dlsloyalty, mutiny, or refusai of duty. 
In the mllltary or naval forces of the United States, 

"(3) Or shall wlllfully obstruet the recruiting or enlistment service of the 
United States, to the injury of the service or of the United States, 

"Shall be punished by a fine of uot more than $10,000 or imprlsonment 
for not more than twenty years, or both." 

The indictment charges défendant w^ith having spoken the, follow- 
ing words in the présence of numerous people whose âges do not ap- 
pear, to wit : 

"I am through contributing to your private grafts. There is too much graft 
in thèse subscrlptions. No; I do not believe in the work of the Y. M. C. A. 
or the Red Cross, for I think they are hothing but a bmich of grafters. No, 
sir. I can prove It." 

"I wont give you a cent. The Y. M. O. A., the Y. W. O. A., and the Red 
Cross is a bunch of grafters. Not over 10 or 15 per cent, of the money col- 
lected goes to the soldiers or is used for the purpose for which it is col- 
lected." 

"Who is the govemraent? Who is running thls warî A bunch of capltalists 
coniposed of the sleel trust and munition makers." 

From the entire indictment it is apparent that défendant, in refer- 
ring to the Y. M. C. A. and the Red Cross, was referring to thèse or- 
ganizations and their activities in the présent war. UpOn this motion 
tb quash, the défendant, for the purpose of the argument, a^mits the 
utterance of the words, as well as the other allégations of fact set 
forth in the indictment. 

A considération of this motion to quash requires an analysis of sec- 
tion 3 of the Espionage Act as it was originally enacted, and also an 
analysis of the statements by the défendant made. Section 3 of the 
Espionage Act naturally divides itself into three subdivisions, rep- 
resented by paragraphs (1), (2), and (3), above set forth. We are in- 
terested primarily with subdivision (1), for it is this subdivision that 
défendant bas violated if any violation bas occurred. Subdivisions 
(2) and (3) are worthy of considération only in so far as they throw 
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light upon the construction to be given to the words "military or naval 
forces of the United States" as they appear in subdivision (1). 

An examination of the words spoken by défendant leads to an an- 
alysis of what was said into — 

(a) What was said about the Red Cross, 

(b) About the Y. M. C. A., 

(c) About the government and those who are running the war, and 
the influence of the capitalists in the conduct of the war. 

Défendant calls for a strict construction of the statute, and dénies 
that the utterance of any words spoken of the Red Cross or the Y. M. 
C. A. can be construed as a violation of this subdivision (1) of section 
3 of the act. This position is based upon the premise that the Red 
Cross and Y. M. C. A. are no part of "the military or naval forces 
of the United States." He further contends that words spoken to par- 
ties not members of the Red Cross or Y. M. C. A. in référence to silb- 
scriptions to theSe organizàtions were not reasonably adapted to ac- 
complish the resuit of interfering with "the opération or success" of 
either organization, conceding that such organizàtions are a part of 
the military or naval forces of the United States. In support of their 
contention they cite the récent décisions of Judge Bourquin in U. S. 
V. Ves. Hall, 248 Fed. 150, of Judge Amidon in U. S. v. Schutte, 252 
Fed. 212, of Judge I^ewis in U. S. v.Hitt, Bulletin No. 53, and of Judge 
Anderson in U. S. v. Zimmerman, (no opinion filed). 

The government contends, on the other hand, that the language 
spoken by the défendant to various individuals when a "drive was on" 
for the Red Cross and the Y. M. C. A., with the intent to interfère 
with the success of such drives, was a clear violation of subdivision 
(1) of said section. While contending that such language, in view of 
the activîties of and the part taken by the Red Cross and the Y. M. C. 
A. in tliis war, is actionable, it especially contends that it is actionable 
to speak of the Red Cross in such manner, because that organization 
is a national corporation, incorporated January 5, 1905, and created 
for the purpose of perfecting â permanent organization as an agency 
of this government needed by it to carry out the purposes of the treaty 
entered into at Geneva, Switzerland, August 22, 1864 (22 Stat. 940), 
the gênerai objects of which treaty were to mitigate the evils insép- 
arable from war, and to ameliorate the conditions of soldiers wounded 
on the field of battle; that the governing body of the American Na- 
tional Red Cross consisted of a central committee, six chosen by the 
Président of the United States, six elected by delegates from states 
and territories, and six elected by the board of incorporators ; that 
the Président of the United States is the président of the corporation ; 
that the various states and territories within the United States hâve 
been organized as a part of this corporation, the membership in which 
now exceeds 300,000, organized locally into chapters ; that a further 
purpose of the corporation is to furnish voluntary aid to the sick 
and wounded of our army and navy in time of war, and, to 
carry out such object, to equip and manage hospitals, hospital ships, 
trains, transportation for the sick and wounded, to manufacture, col- 
lect, store, and distribute war relief supplies, and to serve as a means 
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of communication between the people of the United States and their 
army and navy ; that in time of war the Président of the United States 
may use and employ the Red Cross, with the sanitary service of the 
land and naval forces of the army and navy, in conformity with such 
rules and régulations as he may prescribe; that prior to the utterance 
of the words set forth in the indictment by the défendant the Ameri- 
can National Red Cross tendered its assistance to the government, and 
the Président of the United States, pursuant to the authority upon him 
conferred, accepted and employed the same under the sanitary serv- 
ice of the army and navy, and promulgated rules and régulations gov- 
eming the status, organization, and opération of the Red Cross ; that 
among the rules and régulations which the Président thus announced 
the Red Cross units serving with the land forces were made and con- 
stituted a part of the sanitary service of the land and naval forces of 
the United States, 

[1] Other facts are set forth in the indictment, showing the officiai 
action of the government in constituting the Red Cross an important 
factor of the war activities of the nation, and the court must take 
judicial notice of many other activities of this worthy organization in 
thèse times. Appropriate allégations appear in the indictment showing 
the nature of the Y. M. C. A. and the character of the services ren- 
dered by this. organization as an agency of the government of the 
United States, and particularly its activities in bettering the moral 
conditions surrounding its military and naval forces in field and mili- 
tary camps. Among other things it is asserted that the Y. M. C. A., 
as such an agency of the United States government, "had heretofore 
received officiai récognition by Woodrow Wilson, as commander in 
chief of the army and naval forces of the United States and Président 
of the United States, as a valuable adjunct and asset to the military 
and naval service of the United States." 

In support of its position the government cites numerous cases, 
among others the following décisions : Of Judge Munger, U. S. v. 
Frerichs, Bulletin No. 85 ; of Judge Munger, U. S. v. Pundt, Bulletin 
No. 82; of Judge Neterer, U. S. v. Zittel, Bulletin No. 90; of Judge 
Dayton, U. S. v. Kirchner, Bulletin No. 69; of Judge Neterer, U. S. 
V. Wells, Bulletin No. 70 ; of Judge Van Valkenburgh, U. S. v. Stokes, 
Bulletin No. 106; of Judge Aldrich, U. S. v. Taubert, Bulletin No. 
108; of Judge Ray, U. S. v. Pierce, Bulletin No. 52, and others. 
Thèse décisions hâve not as yet appeared in the Fédéral Reporter, but 
the government has published them in pamphlet form, numbering the 
bulletins. Adopting the language of Judge Munger in U. S. v. Frer- 
ichs, the government's position is that if a remark is false in character 
and reasonably capable of producing resulting action by others which 
would interfère with the opération or success of the government's mil- 
itary or naval forces, and such remark "is made with the intent that it 
shall influence the hearers, so as to dampen their ardor in the war and 
to deter them f forn subscribing to bonds or thrif t stamps or aiding the. 
Red Croas, or to giving their active and loyal support to the activities 
of the country in the prosecution of the war, * * * the jury 
could say that that was with the intent to interfère with the opération 
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and the success of the military forces, because whatever interfères 
with the loyal support at home interfères with the success of the forces 
abroad." 

[2, 3] Défendant argues for a strict construction of this statu te, be- 
cause it is a criminal statute, and further that Congress by amending 
the act (Act May 16, 1918, c. 75) in the manner in which it was amend- 
ed, thereby construed its own act and adversely to the now asserted po- 
sition of the government. It does not appear to me that the term "mil- 
itary or naval forces of the United States" can fairly be defined or con- 
strued so as to exclude either the Red Cross or the Y. M. C. A. This 
resuit défendant asserts would lead necessarily to the conclusion that 
a violation of the act occurs when one speaks falsely and with bad in- 
tent concerning the Knights of Columbus, the Salvation Army, or the 
Jewish Relief organization. With this position I agrée. 

Not only would it be a violation of the law to interfère with the 
drives conducted for the raising of funds for the Y. M. C. A., but it 
would likewise be a similar offense if the opposition was directed to the 
work of those engaged in raising funds for the Knights of Columbus, 
the Jewish Relief, or the Salvation Army. Of course, in speaking of 
thèse organizations, I am speaking of the war organizations under 
thèse names, recognized by sonie department of our government, and 
not of thèse organizations in time of peace. No other conclusion 
would be logical. In a republican form of government, like ours, with 
war conducted as it is to-day, there should and can be no refined or 
limited définition of the term "military or naval forces." The forces 
that actually fight on the battle field, and the forces that produce the 
food and arms and munitions at home, are so related and interdei>end- 
ent that it is impossible to say one belongs to the military forces and 
the other does not. The doctor who fits the recruit for life in the 
camp or trench renders a service very similar in nature and character 
to the officer who trains the recruit in the rudiments of warfare. The 
surgeon who mends the injured limbs that the fighter might return to 
the trench is not différent f rom the aides who examine and repair the 
aéroplane that is used by the flier to drop bombs on the enemy. Yet 
the doctor belongs to the sanitary department of our army and navy, 
and défendant admits that under his construction of the act doctors 
cannot be included as a part of the army and navy. 

[4] It is, however, strenuously contended that because the Red 
Cross was officially recognized by international treaties, and particu- 
larly in the treaty concluded at Geneva, Switzerland, wherein and 
whereby members of the Red Cross are to be treated as neutrals and 
in case of capture, are to continue in their same occupation, it would 
be illogical and embarrassing in the extrême if this court were to give 
such construction to this act, so as to make members of the Red Cross 
belligerents. In my opinion récognition of the Red Cross as a part of 
the "military or naval forces" of the United States would not relieve 
any country that is a party to this treaty f rom according such members 
the treatment required by the terms of the treaty. The important pro- 
visions of the treaty concluded at Geneva on August 22, 1864/ pro- 
vided : 
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"Article I. Ambulances and mllitary hospltals shall be acknowledged to 
be neuter, and as such shall be protected a,nd respected by belligerents so 
long as any slck or wounded may be therein. Siieli neutrality sball cease 
If tilt- ambulances or hospltals sliould be held by a military force." 

"Art. III. The persons deslgnated In the precedlng article may, even 
after occupation by the enemy, continue to fulflll their duties in the hospital 
or ambulance whici they serve, or may withdraw in order to rejoin the corps 
to whicli they belong." 

"Art. VI. Wounded or sick soldiers shall be entertained and taken care 
of, to whatever nation they may belong. 

"Art. VII. A distinctive and uniform flag shall be adopted for hospltals, 
ambulances and évacuations. It must, on every occasion, be acconipauied 
by the national flag. * * * The flag and the arm-badge shall bear a red 
cross on a white ground." 

I find nothing- in this agreement, even if it were not in any way af- 
fected by the act of Congress organizing the Red Cross, as well as the 
subséquent acts of the same body granting authority, power, and offi- 
ciai sanction to the work of the Red Cross, that justifies the conclusion 
that the members of the Red Cross are not a part of the army and navy 
of the United States. It is true this branch of the service is entitled 
to spécial protection, and was the legitimate subject of considération 
by the varions countries that signed the treaty aforementioned. The 
countries that signed this treaty merely recognized the humane pur- 
poses for which military hospitals are created, provided protection for 
them during the siège, and gave those connected therewith spécial priv- 
ilèges and immunities in case of capture. 

Nor do I think the amendment to this act in 1918 justifies the court 
in giving the narrow construction to section 3 for which défendant 
contends. An examination of the debates in Congress, as well as a 
study of the section, warrants the conclusion that a part of the amend- 
ment was to make more clear and definite and spécifie the intent and 
purpose of Congress in enacting the original act. Viewing the situa- 
tion as it existed in May, 1918, Congress was confronted with the ne- 
cessity of making the act so spécifie and definite that the doubt (which 
existed only in certain localities by reason of certain adverse décisions) 
would be entirely removed, 

[5] The argument that the words spoken were not capable of doing 
înjury to the army and naval forces of the United States, because no 
army or navy camps existed in the vicinity of Madison at the time 
thèse words were spoken, obviously f ails, in view of what has hereto- 
fore been said. To hôld otherwise would lead to most intolérable and 
illogical conclusions. Can a man who contaminâtes the spring at its 
source avoid responsibility because the resulting damage occurs at the 
mouth of the stream ? Can a résident of this country avoid responsi- 
bihty for remarks, the efïect of which is to interfère with the raising 
of the funds by which the Red Cross is maintained, when he would be 
liable if he interfered with the same organization in its field of activi- 
ty? Without funds the organization cannot successfully carry on its 
work. In fact, one of the chief purposes of the organization is to con- 
vey from the giver (the citizen at home) to the citizen in arms that 
which means to the latter greater comfort and greater efficiency. This 
is possible only by the judicious use of the moneys donated by the sup- 
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porters of this war. To cripple the force collecting the funds by the 
spreading of false reports interfères with "the opération or success" 
of the work and is actionable. 

What of the words: "Who is the govemment? Who is rurming 
this war? A bunch of capitalists composed Of the steel trust and mu- 
nition makers." Thèse words cannot be dissociated from the other 
words spoken and quoted above. Thèse words were spoken, it is 
charged, at a time when a "drive was on" for the Red Cross and the 
Y. M. C. A. in the city of Madison, and were uttered with the avowed 
purpose of interfering with the success of the drive. That such words 
might well accomplish such a purppse must be conceded ; the asserted 
intention of the speaker, on this motion to quash, must Ukewise be taken 
as true. It appears, from what has been said before, that the Red 
Cross and Y. M. C. A. are a part of the "military or naval forces of the 
United States," and it follows that the défendant must plead to the in- 
dictment. 

The motion to quash the indictment is denied. 



UNITED STATES v. NEARING et al. 
(District Court, S. D. New York. August 1, 1918.) 

1. AaMT AND NAVY ®=340 — ESPIONAGE ACT — OFFENSES. 

Espionage Act June 15, 1917, § 3, maklng it an offense for any person 
to make or convey false statements Intended to cause Insubordination, 
etc., on tlie part of the military or naval forces, etc., must be construed 
as forbldding those publications which would make the authors acces- 
sories before the fact to insubordination, etc., and it is doubtful whether 
the section adds to tlie common law responsibility of such persons, as 
insubordination is an offense. 

2. Akmy and Navt <S=»40 — EBpionagk Act— Obstkucting Enlistuent. 

Under Espionage Act June 15, 1917, § 3, denouncing the offense of in» 
terference with enlistlng, etc., héld, that the measure of llability with 
respect to voluntary enlistment should be treated on the same basis as 
an attempt to cause insubordination. 

3. Criminal I>aw iê=572 — Peincipals and Accessoeies. 

At common law the utterer of wrltten or spoken words is not crimi- 
nally llable merely because he knows they Will reach those who wlU !ind 
in them the cause for criminal acts. 

4. Aemt and Navy ®=»40 — Offenses. 

Under Espionage Act June 15, 1917, § 3, one utterlng wrltten or spoken 
words calculated to cause insubordination and obstruct enlistment, etc., 
with that intent, is guilty of an offense, though the utterances in them- 
selves do not amount to advice to violate the law. 

5. Abmt and Navy <g=»40 — Espionage Act— Indictment — Sxjfficiency. 

An indictment averring a consplracy to violate Espionage Act June 
15, 1917, § 3, by causlng insubordination in the military or naval forces 
of the United States, by means of a pamphlet distributed to persons in 
part belonging to the military forces, and also to obstruct the recruiting 
service, etc., helA sutBcient to charge those offenses. 

6. Abmy and Navy 'gs='49 — Espionaoe Act— Offenses— "Obstkuct." 

Under Espionage Act June 15, 1917, § 3, denouncing the making or 
conveying of false reports or statements with intent to obstruct the en- 

<gS9For other cases see same toplc & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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listaient, service,, etc.,., one who utters statpments tending t'o obstrvict the 
recï-ultlng service is giiilty pf the offensé denouuced, thouglj no enlist- 
nients vvere aCtually prévented ; the word "obstruet" meanlng to hinder 
or impede. 

{Ed. Note.— FoTr ôtKéï définitions, see Words and Phrases, First ànd 
Second Séries, Obstruet;] '■ 

7. Aemy and Navy <Sb34(M-l3spioNAGE AcT— IndiCtment— StifficikncY. 

Two counts of anMndictment, charglng attempts to cause insubordina- 
tion in the military and naval forces of the United States and. attempts to 
obstruet the recruiting and enlistment service by writlng and publica- 
tion of pamphlet, held Insufllcient, under; Esplonage Act june 15, 
1917, § 3, because of fàllure to allège spécifie Intent with which défend- 
ants wrote and published the pamphlet. 

8. COSSPIRACY i®=>43(6)— Indictment. 

An indietmeut charglng a conspiracy to violate Esplonage Act June 
15, 1917, § 3, by causing insubordination, etc., in the military forces held 
to suffiqiently aver the conspiracy. 

9. CONSPiRACY <®=>4.S(,3) — EspiONAGE— Offenses— iNDicTitENT. 

An indictment charglng that défendants, in viohition of Esplonage 
Act June 15, 1917, conspired to urgë and pursuade persons subjeet to 
military discipline to disobey, etc., held sufficient; it not being neces- 
sary to aver ail the means for earrying out the conspiracy. 

10. Conspiracy ©=43(6) — Espionagb Act— Indictjient— Sufficiency. 

An indictment charglng conspiracy to violate Esplonage Act June 15, 
1917, § 3, by causlug insubordination, etc., by the circulation of a pam- 
phlet which averred It was circulated among persons subjeet to mili- 
tary discipline, and also to persons already in the service is sufficient, 
though not naming the indlvlduals. 

11. Army and Navy i®=34CM-Espionagb Act— Obstruction of Enlistment. 

Esplonage Act June 15, 1917, § 3, denouncing the uttering of false 
statements intended to interfère with the enlistment service, if deemed 
limlted to voluntary enlistment, applies to actual gratuitous advice, 
counsel, or command not to enlist, though it does not apply to advice 
against enlistment given by near relatives. 

12. Corporations «©=3529 — Criminal Responsibility. 

A publishing Company may, on the theory of responslbility for its 
agents, be held criminally responsible for the printing and publication, 
in violation of Esplonage Act June 15, 1917, § 3, of a pamphlet contaln- 
ing statements tending to cause insubordination in the military service, 
etc. 

Scott Nçaring and the American Socialist Society were indicted 
for conspiracy to violate and attempted violation of the Espiotiage 
Act. On demurrer to the indictment. Demurrers overruled as to ail 
counts, save 3 and 4 of the first indictment. 

Demurrer by both défendants to two indictmeuts — the first found on March 
21, 1918, and thè second on May 13, 1918. The first indictment is in four 
counts. The first count allèges that the two défendants, of whom one is a 
New ïork corporation, conspired with certain unknowh persons to violate 
section 3 of the Esplonage Act (Act June 15, 1917, c. 30, 40 Stat. 219), while 
the United States was at war with Germany ; i. e., to cause insubordination, 
disloyalty, mutiny, and refusai of duty on the part of the military and naval 
forces of the United States, by means of a pamphlet entltled, "The Great 
Madness," and by means of its distribution throughout the United States to 
persons unknown to the grand jury, but who are deseribed as "In part l>e- 
louging to thè military and naval forces of the United States and in other 
part liable to service therein." The said pamphlet contained ''statements and 

(gcsFor other cases see same toplc & KBY-NUMBBR ia ail Key-Numbered Dlgests & Indexes 



UNITED STATES V, NEAKINQ 225 

arfrnnipnts calculated and intended to create and promote Insubordination, 
disloyalty. mutiny, and refusai of duty" among persons belonglng to the 
military and uaval forces of the United States and among tliose liable to 
service' thereln. V^arious overt acts are alleged, whlch need net be stated. 
The second count Is of the same charaeter, except that It allèges a cou- 
splracy to obstruet the recrulting and enlistment service of the United States 
by nieans of the sume publication, and further allèges that the pamphlet 
contaiiis statements and arguments "calculated and intended to embarrass, 
obstruet. and interfère with the administration" of the Sélective Service Act 
May 18. 1917, e. 15, 40 Stat. 76, "and to induce persons available. and ellgible 
for enlistment and recrulting in the military forci's to fail and refuse to en- 
llst for service." The third count allèges that Scott Nearlng wrote the 
pamphlet in question and the American Soclalist Society jirinted and pub- 
li.shed it. and offered it for sale. This count is for attempting to cause in- 
subordination, disloyalty, niutlny, and refusai of duty in the military and 
naval forces of the United States. ïhe fourth count is the same, except 
that it is for "willfully attempting to obstruet the recrulting and enlistment 
service of the United States." 

The second indlctment consists likewlse of four counts. The first count al- 
lèges a conspiracy between the défendants to cause or attempt to cause in- 
subordination, disloyalty. mutiny, and refusai of duty in tlae military and 
naval forces of the United States by urging, inducing, and persuading mem- 
bers of the military and naval forces of the United States and persons liable 
to service under the Sélective Service Act, when sueh persons sliould be in- 
dueted into the military service, to disobey their superlors and the lise, and 
that it was a part of the conspiracy of the défendants to effect their pur- 
poses by the publication of "The Great Madness," written by the défendant 
Nearlng, and distributed by the corporation défendant, whlch was designed 
to contain statements calculated and Intended to create and promote insub- 
ordination, disloyalty, mutiny, and refusai of duty among persons belonglng 
to the military and naval forces of tlie United States and among those liable 
to service thereln. The overt acts, as in the forniej* indictment, need not be 
detailert. The second oount allèges a conspiracy to obstruet the recrulting 
and enlistment service of the United , States, by retardlng the increase of the 
military establishment, and that it was a part of the conspiracy for the de- 
fendant to distribute the pamphlet written by the défendant îsearing to per- 
sons who are described in part as liable to service in the military forces of 
the United States under the Sélective Service Act and in part to persons 
available and eliglble for enlistment and recrulting in said service ; said 
pamphlet being designed to contain and containing statements intended to 
persuiide, encourage, and .sollcit perstms liable to service to refuse to sub- 
mit to registration and draft and to iuduce persons liable and ellgible for 
enlistment and service to fail and refuse to enlist for tlie same. The third 
count is for the substantlve violation of the Elsplonage Act in attempting to 
cause insubordination by encouraging and solicitlng members of the military 
and naval services and persons liable to the draft after induction to dis- 
obey lawful commands of their superlors and the like. This attempt was 
made by tlie publication of the pamphlet, whlch contalned statements cal- 
culated and intended to promote insubordination, disloyalty, mutiny, and re- 
fusai of duty among such persons. The fourth count is for obstructing the 
recrulting and enlistlng service of the United States by the publication of 
the pamphlet among persons who are described as in part liable to service 
under the Sélective Service Act and in Other part available and ellgible for 
enlistment and recrulting; the pamphlet containing statements calculated 
and Intended to Induce, encourage, persuade, and solicit persons liable to 
service In the military service of the United States to refuse to submlt to 
the draft and persons eliglble for enlistment and recrulting to fail and refuse 
to enlist. 

The pamphlet in question undertakes to show that Ameriea's entrance in- 
to the war was the resuit of capltallst Intrigue. The "plutocraey," as it is 
called, finding its hold upon the politleal and économie life of the nation en- 
252 F.— 15 
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dangered by changes In public opinion, selzed upon the Instinctive martial 
responsiveness of the people to rèhabilltate its falling power. There was no 
cause at Issue whlch eould in the least concèrn the interests of the people; 
they were trlcked and cajoled Into the most destructive of ail wars by a 
stealthy and dlshonest propaganda, whieh played upon thelr primitive sensé 
of tribal gregarlousnéss and Involved them In a confllct whose issues would 
only serve to fasten more securely upon them the domination of the eapltallst 
classes. That class, In pursuance of this design and through the fear of 
"labor solidarlty," with its accompanylng shortage of cheap labor, secured 
Conscription. It was a devlce which at once struck at the power of organlz- 
ed workmen and offered a means for the économie exploitation of Central 
and South America. It fastened upon America that militarism which the 
capitallsts who contrlved the war affected to condemn. It was a vlctory for 
"plutocraoy," whlch was at once reflected In the acclaim of thelr vénal press, 
and the increase in value of their bonds and stocks. The polltlcal measures 
which the author recommends as remédies do not in volve any dlsobedlence 
to existlng law; they conslst of politlcal agitation by discussion and In the 
press, the "capture" of the sehools, "Industrial and politlcal solidarlty," 
"the élimination of ail profit from Industry,"' "equal opportunlty and justice 
for ail." A complète analysis of the whole pamphlet, which eonsists of 44 
pages, would be too extended to set out In détail, but the substance is a^ 
glven. The manner and diction Is intolérant and violent, after the eom- 
mon tradition in revolutlonary propaganda. It is obviously Inflammatory to 
the feellngs of such readers as belleve themselves unjustly treated by the 
existlng order, which it présents as unquallfledly noxious to the body politlc 
and prOper only for immédiate destruction. 

The defendant's argument upon this branch of the case is substantlally 
as foUows: The pamphlet does not cross the Une of politlcal agitation ; there 
is no suggestion, direct or indirect, that any means shall be employed In 
violation of existlng law. On the contrary, the recommendations of the au- 
thor can only be read to include recognized politlcal means. The only pos- 
sible effeet whlch can fall withln the statute Is that some readers, subject 
to the draft or already In the mllitary service, may be stimulated to évade, 
or disregard, their obligations. This is a possible resuit of any politlcal agi- 
tation, slnce many will not distlnguish between the mischief of the existlng 
order and the faet that It Is supported by law. To prosecute those whose 
propaganda is directed towards the repeal of such an order involves a per- 
pétuation of that order, whether right or wrong, slnce it chokes the oppor- 
tunlty for any expression of opinion that might in the end change It. What- 
ever the war powers of Congress In the suppression of public discussion, at 
least they must be explicitly exercised. It is contrary to every canon of 
statutory construction to extend the scope of a statute only prohlbiting in- 
citement to mutiny and obstruction of the recrulting and enllstment service, 
so as to include the indirect effects of a public discussion, in itself qui te 
lawful. 

Morris Hillquit, of New York City, for the demurrer. 
Vincent H. Rothvi'ell, of New York City, opposed. 

IvEARNED H AND, District Judge (after stating the facts as 
above). [1] The two first counts of both indictments allège a con- 
spiracy to cause insubordination in the army and to obstruct the en- 
listment service by the publication of the pamphlet above described. 
We are to suppose that the conspiracy contemplated and intended that 
the pamphlet should be circulated among présent or future members 
of the army, and persons subject to the draft and to voluntary enlist- 
ment, and that the pamphlet was chosen as a means apt to cause the 
first to become insubordinate and the second to évade the draft or re- 
fuse énlistment. If the conspiracy had been successful, thèse results 
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would hâve followed. Hence the question is necessarily presented 
whether the accompHshment of that resuit in that way would hâve made 
the author criminally responsible for the results against which the stat- 
ute is directed. It must be remembered that, in so far as the statute 
forbids causing insubordination, it f orbids incitement to the commission 
of crime, since ail insubordination is a crime committed by the inde- 
pendent will of others. It must therefore be taken as forbidding those 
acts which would make the authors accessories bef ore the f act to insub- 
ordination, disloyalty, refusai of duty, and the like. Indeed, it is doubt- 
ful whether that clause adds to the criminal responsibility at common 
law of those who should cause or attempt to cause others to commit 
such crimes. 

[2] The same thing is true of the second count, for obstructing the 
enhstment service. Construing this as including only voluntary en- 
listment, I shall show later that the statute meant to cover at least ac- 
tive and gratuitous advice, counsel, or command not to enlist ; and by 
analogy I should say that the measure of liability should be the same 
as though the refusai to volunteer were a crime, and as though the 
question were whether the défendants were accessories. The resuit 
— i. e., refusai to volunteer — the statute does not positively forbid, but 
it deprecates it. At least we may safely say that the measure of lia- 
bility ought not to be larger when the resuit is not a crime than when 
it is. For the présent I shall leave it so, and assume that in both claus- 
es the question is: What words make their' utterer responsible for 
crimes which in the course of nature, including the wills of others, 
may be expected to follow from them? 

[3-5] That the author of words may in fact be the cause of the 
commission of crime by others is a trite enough observation. Any 
discussion of existing laws, designed to show that they are mistakeh 
in means, or unjust in policy, may hâve that rèsult. Every one knows 
that the obligation of law in the minds of many men dépends altogeth- 
er upon their approval of its purposes, and that to arouse their dis- 
approval is to terminale their obédience. Indeed, there are f ew 
whose allegiance to any given law is not modified by their opinion of 
its justice, and the measure of whose obédience does not turn in some 
degree upon that f actor. 

At common law the utterer of written or spoken words is not crim- 
inally liable merely because he knows they will reach those who will 
find in them the excuse for criminal acts. On the contrary, the rule 
bas always been that, to establish criminal responsibility, the words 
uttered must amount to counsel or advice or command to commit the 
forbidden acts, and this is the classic form of expression. 4 Black- 
stone, 36, il . Of course, the counsel or advice need not be explicit, 
since the meaning of words comprises what their hearers understand 
them to convey. Yet the terms, "counsel" or "advice" hâve a content 
which can be determined objectively, and do not dépend upon the sub- 
jective intent of their author. I tried unsuccessfully in Masses Pub. 
Co. V. Patten (D. C.) 244 Fed. 535, to suggest an analysis of what is 
included in those terms, and shall not attempt it again. It is enough 
hère merely to suggest that they must have limits determined by the 
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character of the words themselves. That there may be language, as, 
for instance, Mark Antony's funeral oration, which can in fact coun- 
sel violence while it even expressly discountenances it, is true enough ; 
but that raises only the situation, familiar enough everywhere in the 
law, and already mentioned, of the actual meaning of words to their 
hearers. 

Now, there is nothing in the pamphlet in question which can, as 
I read it, be understood to constitute any counsel or advice or com- 
mand to obstruct the draft or to become insubordinate. At least, if 
it be the pleader's purpose to allège that they reached persons who so 
understood them, and that the défendants knew of this likelihood, that 
must be especially alleged. Taken with any interprétation which they 
can fairly bear, they remain entirely within the range of discussion, 
and at common law would not, I think, subject their author to crim- 
inal responsibility for the results, no matter what his intent. 

Whatever may be the rule at common law, I understand Masses 
Pub. Co. V. Patten, 246 Fed. 24, 158 C. C. A. 250, Ann. Cas. 1918B, 
999, to lay down an added measure of criminal liability under this 
statute to the utterance of words which may cause insubordination, 
or may obstruct the enlistment service. In that case, it is true, there 
is language which, taken broadly, can be made to mean that the author 
is liable if he merely knows that his words will so resuit. This I can 
hardly think can hâve been the significance of the décision, since, as 
I hâve already shown, the inévitable conséquence would be to imperil 
any discussion of public matters. It certainly was not the purpose of 
that case to do so, or indeed to insist that the style or manner of the 
discussion must measure with any standard of taste or tempérance. 
Such a resuit would be foreign to the whole history of the subject. 
The test as laid down in that case was, I think, this: That though 
in the form of public discussion words, which might not themselves 
amount to advice or counsel to violate the law, would nevertheless 
make their author criminally responsible if they were in fact the cause 
of the results forbidden, and if they were uttered with the spécifie 
intent of producing those results. In short, the test was made, not 
objective only, but in part subjective, as is indeed often the case in 
the définition of crime. At least this is as I understand that case, and 
it is in this sensé that the rule was applied in the trial of the first in- 
dictment against the Masses Publishing Company, which was the di- 
rect resuit of the décision of the Circuit Court of Appeals. 

Now, in the first two counts of each indictment, the défendants 
are alleged to bave intended by the words used to cause insubordina- 
tion and to obstruct the enlistment service. It is certainly true, and 
can hardly be denied, that the pamphlet might be an efficient argu- 
ment, and so a cause in the minds of men, to secure that resuit. Such 
utterances and such a manner would produce a state of mind prone 
to insubordination and to évasion. Thus both conditions are fulfiUed 
which are required, not, to be sure, imder the common-law rules in such 
matters, but in the décision mentioned. 

[6,7] Similarly of the third and fourth counts of the second in- 
dictment. The third is for attempting to cause insubordination by 
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publishing the pamphlet with the requisite intent. A conspiracy 
is indeed hardly less than a joint attempt, at least if the overt acts are 
considered as a part of the crime. The fourth count is somewhat dif- 
férent, since it allèges the substantive crime of obstructing enlistment. 
If for that crime success was necessary, or indeed any results upon en- 
listment, the indictment would be insufficient ; but I think it is not. 
The statute obviously forbids the effort, not the resuit. One ob- 
structs when one hinders or impedes, and it is no answer that the 
obstruction is successfuUy passed over. If words are enough, and 
they surely are, under this clause nobody would hesitate to say, I 
think, that a man who went about persuading others not to enlist, or 
to évade the draft, was not obstructing the draft, though he did not 
succeed in a single case. In any event this was specifically held by 
the Circuit Court of Appeals in Masses Pub. Co. v. Patten, supra. 

It follows, however, from the foregoing discussion, that thc- third 
and fourth counts of the first indictment are bad, for omission to al- 
lège the requisite spécifie intent. 

[8] The défendants make several other objections. They say that 
the conspiracy is formally not well laid. The pleader has in each case 
first proceeded to lay the count in the words of the statute, wliich 
might not hâve been sufficient, though often it is ; but he has not stop- 
ped there. In the first count of the first indictment he has charged 
that the conspiracy contemplated the publication of the pamphlet. 
Since the expression of opinion is not absolutely privileged, but is con- 
ditional only upon intent, under the doctrine mentioned, the défend- 
ants, if they succeeded in their purpose, would be guilty of the sub- 
stantive crime. The same is true of the second count of that indict- 
ment. Nothing is lacking to make the pleading spécifie and to avoid 
the allégation of conclusions of law. 

[9] The first count of the second indictment is broader. It lays 
a conspiracy by which the défendants were îo urge and persuade per- 
sons subject to military discipline to disobey their superiors, to be un- 
faithful to the government. to rebel against the authorities, and to re- 
fuse their duties. The conspiracy might hâve been as gênerai as this 
language. An agreem.ent to violate the law need not go into spécifie 
acts ; it may not hâve gone so far, and yet be certain enough to com- 
prise in its gênerai terms unlawful conduct. Thus a conspiracy to stir 
up insubordination and mutiny would be complète, though the parties 
had not determined on ail the means. In this count, as a part of the 
means, the publication of the pamphlet is set forth. If the conspiracy 
included only this, the count would be ample, just as the counts in the 
first indictment. It is not necessarily true that any other means had 
been settled upon ; but, if there be such, they may be reached only by 
bill of particulars. The same is true of the second count. 

The third and fourth counts are also sufficient in this regard. They 
set forth the pamphlet as the means by which the results were to be ac- 
complished and no other means could be proved. As the pamphlet 
may be a sufficient means, under the rule m.entioned, the counts do not 
lack spécification, nor are they faulty as involving any légal conclu- 
sions. 
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[10] Again, the défendants allège that the pleadings are faulty in 
failing to allège that the pan:iphlet was to be circulated arnong those 
who could be debauched in their duty. I think not. In the first in- 
dictment the pleader says that the pamphlet was to be circulated 
among those subject to military discipline and to the draft, and to 
those eligible to enlistment. The description is of persons described as 
so subject and so eligible, but unknown individually. This is good 
pleading under any rule. In the first and third counts of the second 
indictment thèse allégations are a little more spécifie. They include 
persons already in the service and those subject to the draft when in- 
ducted. The names are not necessary. The second and fourth counts 
follow the f orm of the earlier indictment. 

[11] Further, the défendants insist that "obstructing the recruiting 
and enlistment service" does not include the draft in any event, and as 
to voluntary enlistment that it includes only the officers charged with 
the duty of recruiting and enlisting. The question whether the word 
"enlistment" covers drafted men is certainly not free from doubt. 
The Oxford Dictionary defines "enlist" as "to enroU on the list of a 
military body; to engage as a soldier" — apparently including both 
voluntary and involuntary enrollment. In Babbitt v. U. S., 16 Ct. Cl. 
202, 213, it was said to apply only to voluntary enlistment; but the 
contrary was ruled in Sheffield v. Otis, 107 Mass. 282, and Bouvier's 
Law Dictionary defines it inclusively of any form of listing. In Tyler 
V. Pomeroy, 90 Mass. (8 Allen) 480, there is a long historical discus- 
sion, not directly touching the question, but showing how the term 
was used in E^ngland, where there was no conscription. However it 
may be, I think that the question is not raised hère, because the pam- 
phlet obstructs the voluntary enhstment service, always assuming the 
existence of the rule in Masses Publishing Co. v. Patten, supra. Even 
if I were to accept the Hmited construction of the défendants, that that 
"service" includes only those officiais concerned with voluntary enlist- 
ment, the same resuit would follow. Thèse officiais stimulate volun- 
tary enlistment by advertisement, pubhcity, and every imaginable de- 
vice. To persuade or advise or counsel eligible persons not to volunteer 
certainly obstructs the purposes of that service, whether the effort be 
successful or not, This is at least one of the evils at which the statute 
aims. It means to prevent the undoing of the work of the "service" ; 
perhaps it means more. 

It will perhaps be asked if this includes ail bona fide advice to an 
eligible not to volunteer, as, for exainple, by a wife or a father, on the 
score of duty. Obviously not. If an eligible asks advice of any one, 
or if a gratuitous adviser has an interest or duty to give advice, the law 
does not forbid him. But the statute does not recognize it as a duty 
imposed upon every citizen, no matter how strong his convictions may 
be, gratuitously to intervene in the décision of its citizens. The pur- 
pose is good in the view pf the statute, and such tolérance as it allows 
to those who do not think it good does not extend to spontaneous per- 
suasion of those who are eligible. So far the statute enforces its dé- 
cision, regardless of différences of opinion among its citizens; they 
must not meddle because they do not agrée. 



UNITED STATES V. NEAKINQ 231 

The statute, therefore, would in any event extend to advice or coun- 
sel which had not the excuse of interest or a recognized duty ; but un- 
der the rule in Masses Pub. Co. v. Patten, supra, it must be held to go 
further, and to include also the utterance of words which do not ad- 
vise or counsel, but which are apt to dissuade ehgibles and are uttered 
with that spécifie intent. Hence the counts for obstruction are good, 
no matter how "enhstment" be understood. 

[12] Finally, the défendants urge that a corporation cannot be 
guilty of the crime of conspiracy, or of any crime involving spécifie 
intent. This question simply turns upon how far the law bas gone in 
imputing to a corporation the acts of its agents. Specifically it turns 
upon how far a pubHshing company, authorized to pubHsh a pamphlet, 
is responsible for the acts of its officers, when actuated by the requisite 
intent. It is a question upon which the law has always tended towards 
larger and larger Hability. In torts the liability is now estabHshed in 
the kindred case of Hbel (Evening Journal v. McDermott, 44 N. J. Law, 
430, 43 Am. Rep. 392), as in malicious prosecution (Cornford v. Carie- 
ton Bank, [1889] 1 Q. B. 392). Certainly corporations may be guilty 
of criminal frauds. Cohen v. U. S., 157 Fed. 651, 85 C. C. A. 113; 
Kaufman v. U. S., 212 Fed. 613, 129 C. C. A. 149, Ann. Cas. 1916C, 
466. Now, there is no distinction in essence between the civil and the 
criminal liability of corporations, based upon the élément of intent or 
wrongful purpose. Each is merely an imputation to the corporation 
of the mental condition of its agents. It was, it is true, for long sup- 
posed that the criminal liability of corporations could not extend be- 
yond the neglect of those positive duties imposed by law ; but that de- 
pended upon the theory that acts of malfeasance being illégal must be 
ultra vires. It did not survive a more generous view of the doctrine 
of ultra vires. Jopliii Mercantile Co. v. U. S., 213 Fed. 926, 935, 131 
C. C. A. 160, Ann. Cas. 191 6C, 470, a case affirmed without considéra- 
tion of this question in Joplin Mercantile Co. v. U. S., 236 U. S. 531, 
35 Sup. Ct. 291, 59 L. Ed. 705. That the criminal liability of a corpo- 
ration is to be determined by the kinship of the act to the powers of the 
officiais, who commit it is true enough, but neither the doctrine of 
ultra vires, nor the difficulty of imputing intent or motive, should be 
regarded any longer to détermine the resuit. Bishop, New Criminal 
Law, § 417(4). 

I conclude, therefore, that the demurrers to the first and second 
counts of the first indictment must be overruled, and to the third and 
fourth sustained. The demurrers to the second indictment must be 
overruled. 
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UNITED STATES v. EASTMAN et aL 
(District Court, S. D. New York. August 2, 101 S.) 

1. Indictment and Infobmation ®=121(2) — Bill of Pabticui.ars — Rioht 

TlIEHETO. 

Where an indictment cliarged that défendants eonspired to impede 
enlistment service by public speeches, privale sollcltation, and the publi- 
cation of a magazine, held, tliat tiey were entitled to a blU of particulars 
of the speeches etc., relied on. 

2. Army and Navt <g=>40 — Conspieact to Cause Insuboedination in Mili- 

ta k y Service. 

The same rules govern an attempt to cause insubordination in the 
military forces tliat apply to an attempt to impede enlistment, and 
where the vi'ords likely to cause insubordination are used vvltli intent cne 
resuit is Immaterlal. 
S. Army and Navt <S=>40 — Offe.vses — Causi.nq Insubordination — Indict- 
ment. 

While an indictment eharging an attempt to cause insubordination in 
the military service must allège tliat the words were uttered under such 
circumstances that tliey were in the course of events likely to reach 
members of the military force, an Indk-tment alleging publication of 
magazines calculated to cause insubordination and their distribution 
throughout New York and the United Suites is sutlicient. 

Max Eastman and others were indicted for conspiracy, in violation 
of the Espionage Act (Act June 15, 1917, c. 30, 40 Stat. 217), to im- 
pede, hinder, or retard enlistment service, and also for conspiracy to 
cause insubordination in military service, etc. On demurrer to the 
indictment. Demurrer overruled. 

Earl B. Barnes, Asst. U. S. Atty., of New York City. 
Morris Hillquit, of New York City, for défendants. 

LEARNED HAND, District Judge. [1] The disposition of the 
main issues in this case foUows that in United States v. Scott Near- 
ing, 252 Fed. 223, ju: iiled. The first count allèges a conspiracy in 
which the contemplated means is not spécifie, except as regards the 
publication of the magazine. The défendants will be entitled by hill 
of particulars, if they wish it, to a statement of the "public speeches" 
and "private solicitation" which are alleged, and to those parts of 
each number of the magazine relied upon as constituting a part of the 
conspiracy. They will be also entitled to particulars of the other 
means, if any, contemplated by the défendants to impede, hinder, or 
retard the enlistment service. The allégations as they stand would, 
howevfr, support a prosecution. The agreement, though in its terms 
no more particular than the allégations, would be an agreement to com- 
mit a crime, for the reasons already given in the earlier case. 

The second, third, and fourth counts are for obstructing the enlist- 
ment service, and the validity of the second is determined by the 
décision in Masses Pub. Co. v. Patten, 246 Fed. 24, 158 C. C. A. 250, 
Ann. Cas. 1918B, 999, which I so often referred ta in the earlier case. 
That décision could not hâve been made unless there were portions of 
the August number which, given the requisite intent, violated section 

^=»For other cases see same topic & KEY-Nt;MDER in ail Key-Numbered Digesta & Indexe» 
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3. The third and fourth counts refer to the September and October 
numhers, respectively. Most of thèse appear to me innocent under 
any interprétation ; they do not contain utterances which any one 
could suppose would obstruct enlistment. However, in the September 
issue there are one cartoon, "Having Their Pling," and one poem, 
"Young Lads First," which fall within the ruling, and in the October 
number there is the cartoon on page 9. The défendants may bave, as 
before, bills of particulars, if they wish, of any other objectionable 
matter in ail the numbers. 

[Z] The three last counts are for attempting to cause insubordina- 
tion by the publication of the August, September, and October num- 
bers, respectively. The count for conspiracy to cause insubordination 
Judge A. N. Hand dismissed on the fîrst trial, and normally I should, 
of course, follow the ruling of a colleague in the same case ; but upon 
consultation with him I learn that he based his dismissal upon the 
form of the pleading, and did not mean to draw a distinction between 
the two classes of crimes, which he does not perceive to exist in sub- 
stance, any more than I do. It is true that the décision of the Cir- 
cuit Court of Appeals expressed a doubt about the application of this 
clause of the statute, yet, with déférence, it seems pretty clear that 
under the rule there laid down no valid distinction exists. The prin- 
ciple now established, and for that matter recognized elsewhere in the 
District Courts, dépends upon the likelihood of the words to produce 
the resuit, coupled with the spécifie intent. So long as that remains 
the rule, the resulting insubordination is on the same basis as the re- 
sulting impediment to enlistment. Therefore I shall not make any 
difiference between thèse classes of counts. 

[3] There is an apparent difficulty in thèse counts, which turns out, 
I think, not to be real. It is certainly true that a pleader must allège, 
even in laying an attempt to cause insubordination, that the words were 
uttered under such circumstances that they were in the course of events 
likely to reach members of the military forces. Hère the allégation 
is of distribution "throughout the city and county of New York and 
throughout the United States." However, we must distinguish between 
the substantive crime and an attempt, for which any act which was a 
step in the completion of the crime will serve. I may take notice of 
the fact that in August, September, and November the country was 
already subject to the draft, and that large numbers of men were un- 
der arms in New York and elsewhere. That being so, it is certainly 
true that any one in his sensés, distributing a magazine generally 
throughout New York and the United States, must hâve supposed it 
would probably reach soldiers. Since the fact that he did reach sol- 
diers is not a necessary allégation, and since an attempt need involve 
only an uncompleted act, which in the course of events would in fact 
tend to produce the forbidden results, the allégations are sufïicient. 
The whole matter is of course technical, but even when taken strictly 
the pleading is good. 

The resuit is entirely in accord with Judge Amidon's décision in 
U. S. V. Schutte, 252 Fed. 212, where the utterance of spoken words 
was not connected in any way with the military forces. 

Demurrer overruled. 
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FITZHUGH et al. v. REID. 
(District Court, E. D. Arkansas, W. D. June 26, 1918.) 

1. Eemoval or Causes «©=102 — Venue— Remand of Cause. 

As the venue In the fédéral court, on removal from a state court on the 
ground of diversity of eitizenshlp, is not jurisdictional in the senst^ that 
it cannot be waived, the court may not reiiiand the cau.se of Its own mo- 
tion because neither of the parties Is a citizen of the .state and district ; 
no objections to the removal having been made. 

2. Prooess ®=>H4 — Service— Privilège of Officeb. 

Where fédéral iridustrial mediator went from Callfornia, where he was 
engaged in hls duties, to Hot Springs, Ark., to secure treatraeiit for illness 
incurred in course of duties, and whlle at Hot Springs completed flndings 
in California matter and there received instructions to go to Texas and 
act in his officiai capacity, which he dld, he vras not privileged from serv- 
ice of process, Issuing from the Arkansas court, while at Hot Springs. 

3. Process <S=3l68 — Abuse— Institution of Transitory Action. 

Where fédéral industrial mediator, résident of Colorado, voluntarlly 
went from California to Hot Springs, Ark., to secure treatment for ill- 
ness, and there was served vvith process from Arkansas court by plain- 
tiffs, guilty of no fraud in indueing him to go to Arkansas, though ail 
wrtnesses were résidents of Colorado, Wyomlng, and California, plalntitt 
was properly sued in Arkansas, action being transltory, and it was not 
abuse of process. 

4. Pbocess iS=3l68 — ^Abuse^Trickery ob Fbaud. 

Party ordinarily bas right to institute and malntain transltory action 
in any court of comiK^tent jurisdiction where Personal service can be had 
on défendant whereby court obtains .lurisdlction of person; but if, by 
sham tran.sfers or trickery, to force payment of unjust elaim, suit is in- 
stituted In court whose jurisdiction oould not hâve been invoked except 
by fraud, institution constitutes abuse of prf>cess. 

In Equity. Suit by William F. Fitzhugh and others against Verner 
Z. Reid. On motion to quash service of process. Motion overruled, 
and défendant granted time within which to file answer. 

Moore, Smith, Moore & Trieber, of Little Rock, Ark., for the plain- 
tiffs. 

Tyson S. Dines, of Denver, Colo., and W. H. Martin, of Hot 
Springs, Ark., for défendant. 

TRIEBER, District Judge. [I] The défendant while in Hot 
Springs, Ark., was served with a summons in the above-entitled cause, 
issued eut of the chancery court of Garland county, state of Arkansas. 
The action was removed to this court upon the pétition of the défend- 
ant, upon the ground of diversity of citizenship. Although neither 
of the parties to the action is a citizen of this state and district, no 
objections to the removal hâve been made by the plaintififs; in fact, 
the plaintifïs expressly consented to the removal. As the venue is not 
jurisdictional, in the sensé that it cannot be waived, there being a 
diversity of citizenship, the court may not remand the cause of its own 
motion. In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 52 L. Ed. 904, 
14 Ann. Cas. 1164; Maie v. Atchison, etc., R. R., 240 U. S. 97, 36 Sup. 
Gt. 351, 60 L. Ed. 544. 

^s»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The motion to quash the service of process sets up a large number 
of grounds, but they hâve been properly snmmarized by counsel for 
ihe défendant in his brief, under two gênerai headings: First. That 
the défendant was a pubHc ofificer of the United States, and as such 
was immune from service of civil process at the time he was served 
with the summons in this cause, at Hot Springs, in the state of Arkan- 
sas. Second. That the advantages which the plaintififs seek to gain 
in selecting a court in the state of Arkansas, which is an inconvénient 
geographical place, is unconscionable, and constitutes an abuse of the 
process of the court. The motion was verified by the défendant, and 
was heard on the motion and the afïîdavit of the def endant's secretary ; 
the plaintififs introducing no évidence. 

1. The olificial position of the défendant, it is alleged in the motion, 
is that of a mediator in disputes between employers and employés, 
appointed under direct authorization of the Président of the United 
States; that at the time he was served with process he was sojourn- 
ing at Hot Springs, Ark., for a few days, under treatment of physi- 
cians, in an attempt to obtain relief from sickness incurred while in 
the service of the United States, during the course of the arduous 
duties performed by him, in connection with his office, in the state of 
California; that on the 15th day of December, 1917, one day after he 
had been served with process, he was directed by the Secretary of 
Labor to go to the city of Houston, in the state of Texas, to effect a 
settlement of a dispute in Texas and Louisiana between the employers 
and employés in the oil fîelds of thèse states, and he left Hot Springs 
for Houston, Tex., on December 16, 1917; that he would not hâve 
been in the state of Arkansas at the time he was served with process 
but for the duties devolving upon him as such mediator. 

From the affidavit of the defendant's secretary it appears that the 
défendant left Los Angeles, Cal., on December Ist, and arrived in 
Hot Springs on December 5th, and that while at Hot Springs he was 
busily engaged in the completion of matters which had been left 
unfinished in connection with the officiai work he had been engaged in 
in CaHfornia, and that on the 13th day of December he received a 
telegram from the président of the State Fédération of Labor of 
Texas, requesting him to come to Houston, Tex., and act in his officiai 
capacity and efifect a settlement of labor disputes in the oil fields of 
Texas ; that he was directed by the Department of Labor to proceed 
to Houston on the ISth of December; and that he left Hot Springs 
for Houston on the 16th of December. 

It is conceded that the action, being for an accounting and to re- 
cover sums of money alleged to be due to the plaintififs from the de- 
fendant, on account of breaches of contracts and alleged fraudulent 
acts, is transitory. 

[2] It will be assumed, without deciding, that the officiai position 
of the défendant, mediator in labor disputes, entitles him to the same 
privilège of exemption from service in a civil action, while away from 
his home in the performance of his officiai duties, as litigants and wit- 
nesses in foreign courts, legislators, or judges. It has been so held in 
actions against judges (Lyell v. Goodwin, 4 McLcan, 29 Fed. Cas. No. 
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8,616; Commonwealth v. Ronald, 4 Call. [Va.] 97), and by implica- 
tion in Re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L,. Ed. 55. But see 
Mason v. Connors (C. C.) 129 Fed. 831, where it was lield that a 
superintendent of construction of a fédéral building, in a state other 
than that of bis résidence, was not entitled to exemption from service 
of process in the foreign state, where he was employed as such super- 
intendent. The court said : 

"The employinent was merely his voluntary private business, which took 
lilm, but did not compel hiin to go, there." 

But alî the authorities, whether the privilège is claimed by litigants, 
witnesses, or attorneys from foreign states, when employed in an 
action pending in court, members of législative bodies or constitutional 
conventions, and judges, hold that this privilège extends only when the 
parties are in actual attendance on the courts, législative bodies, or in 
the performance of their officiai duties, and for a reasonable period 
of time for coming and going. This is the most libéral construction 
that can be found in any of the authorities. 

As it is not claimed that the défendant, while in Hot Springs, was 
engaged in the performance of officiai duties, unless the préparation 
of his report of his officiai acts, while in California, in the perform- 
ance of such an officiai duty, entitles him to the privilège claimed, the 
contention that he was.at that time on his way to the state of Texas 
to perform his duties there cannot be sustained. 

A case very much in point is Gratz v. Wilson, 6 N. J. Law, 419. 
The défendant was a justice of the Stipreme Court of the United 
States, and he and the plaintiff were both citizens of the state of 
Pennsylvania. While the défendant was in the state of New Jersey, 
he was arrested under process in a civil action, and held to bail. He 
had then been appointed to hold the Circuit Court of the United States 
in the state of Georgia, which was to he held 30 days subséquent to 
the time of his arrest. The claim of privilège was denied by the court. 
Chief Justice Kinsey, who delivered the opinion of the court, said: 

'•Privilège is ever il matter strictl .iuris, and ousht not, particularly wlien 
of so odious a cliaracter, to be extended by implication." 

Justice Kirkpatrick, in a separate concurring opinion, said: 

"As to cases of peers, members of Législature, etc., they stand upou ground 
altogether différent, and it is suffielent to say tliis i.s not a case of that kiud. 
Arguments hâve been laid before us, drawn from gênerai views of [public] 
policy, public utility and eonvenieiice : but thèse cannot serve as the founda- 
tion of an introduction by the .iudieiary of a new rule. Wliere but little 
doubt remains, suggestions of this kind are proper; * » » ijut they will 
not autliorize us to discharge this défendant unless he has a right to be dis- 
charged by law." 

In the opinion of the court, this claim is untenable. The défend- 
ant left Los Angeles, in the state of California, on December Ist, direct 
for Hot Springs, Ark. At that time he had no orders to proceed to 
Texas, or to perform any duties in that state. He received no orders 
to go there until the day after this suit had been instituted and process 
served on him. The most that can be claimed for him is that he ex- 
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pected to be sent there at some time in the future. He was not there- 
fore in Hot Springs for the purpoge of perf orming officiai duties, nor 
was he on the way to a place to perform officiai duties, nor returning 
from such a place. 

The fact that he required rest and récupération from the arduous 
duties vvhich he had performed in the state of California, and to ob- 
tain them induced him to go to Hot Springs, a health resort, clearly 
does not entitle him to claim that privilège, and no authority has been 
cited to the court, nor has the court been able to find any, which would 
sustain such a claim. This also applies to the claim that he was pre- 
paring bis report of what had been done by him in California. The 
only authority cited to the court, and on which counsel rely, is Miner 
V. Markham (C. C.) 28 Fed. 387 ; but the facts in that case are clearly 
inapplicable to those in the instant case. In that case défendant was 
a member of Congress from the state of California. At the time of 
the service of process upon him, he was on his way to the city of 
Washington for the purpose of attending a session of the House of 
Représentatives, as a member thereof, and was temporarily in the 
city of Milwaukee. He left Los Angeles, accompanied by his wife and 
four children, intending to proceed to Washington, and there secure 
a suitable place of résidence for himself and family during the session, 
and in time to arrange for and settle his family and household affaîrs 
there, prior to the date of the commencement of the session ; that 
during his journey several of his children were ill, and by reason 
thereof he was obliged to stop at several places on his way to Wash- 
ington ; that, by reason of such illness, he was being detained in Mil- 
waukee, at the résidence of his brother, and while there was served 
with the summons. He further stated in his affidavit that he started 
from his résidence in Los Angeles to attend the session of Congress 
only a reasonable length of time before the commencement of the 
session, and such as he considered proper and necessary under ail the 
circumstances connected with the discharge of his duties, as a Rep- 
résentative in Congress, and was proceeding on his way to attend the 
session without any unreasonable and unnecessary delay. The court 
held that, upon thèse facts he was exempt from service of process. 
The court said: 

"To entitle the défendant to the privilège hère Invoked, he must hâve been 
in sood falth on his way to the seat of Government to enter upon the dis- 
charge of his public duties ; that must hâve been tlie primary object of his 
journey. He must hâve left his résidence in California with the intent of then 
going to Washington to take his seat in the Congress to which he was elect- 
ed, and the time taken for the journey must hâve been reasonable. He had a 
right, without forfeiture of his privilège, to set out fi-om his résidence at 
such tinie before the session should open as would enable him convenlently to 
establish his quarters, and settle his family and household afCalrs at the 
Capital, and also, I thlnk, to enable him to inform himself as a new memoer 
regardlng pending législation, so that he mlght enter advisedly upon the dis- 
charge of his duties. A sligKt déviation from the usual route for rest, con- 
venience, or because of family slckness, ought not to cause a loss of his privi- 
lège, if such déviation was but an Incident to the principal journey. Nor ought 
the duration of the privilège to be strictly measured by the exact number of 
days, with the présent f acilltles for travel required for a journey from his 
résidence in California to Washington. At the same time, his privilège could 
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not and ought not to avall hlm If the déviation was équivalent to an abandon- 
ment of the original joumey for purposes of pleasure or family vlslting. If, 
vi'hen he left ils home in Callfomia, hls intention was to make a joitrney, not 
to Washington but to Mllwaukee, there to spend an Indeflnite time vlslting 
relatives, and then go from Mllwaukee to Washington after such prearranged 
delay at the former place as would stlU enable hlm to arrive at the Capital in 
reasonable time to enter upon hls public duties, so that It might be fairly said 
that the objeet of hls journey at the time he set out upon it was not then to 
go to the Capital, but elsewhere, it Is clear that whlle in Mllwaukee he could 
not assert the constltutional privilège of exemption from arrest or service of 
process." 

If the judge of this court should proceed to the state of Colorado, 
by reason of an assignment to préside in the District Court there, 
he would, no doubt, be exempt from service of process in a civil ac- 
tion, while thus engaged in the state of Colorado, and while going to 
and returning from there to his home. But could he claim that privi- 
lège if he went to Colorado for rest and récupération from his ar- 
duous officiai labors, even if he expects that, w^hile in that state, he 
would be assigned to préside in the court of that state, or some other 
state? Clearly not. Nor would he be in the performance of his of- 
ficiai duties, if while recuperating in Colorado he should prépare opin- 
ions in causes which had been submitted to him, while presiding in 
his own court in this state, and by him taken under advisement, 

Counsèl for défendant, in their brief , say : 

"The court will take judiclal notice of the faet that one of the common and 
direct Unes of travel from L<os Angeles, Cal., to the oll flelds of Texas and 
Louisiana, would take the défendant eastward to Kansas City, and St. Louis, 
and thenee southward through Arkansas to the oll flelds in question. De- 
fendant took this route, stopplng off at Hot Springs, Ark., Intending to re- 
cuperate there from hls récent arduous duties, and whlle there complète his 
flndings arislng out of the Callfomia investigation." 

If the court is permitted to take judicial notice of the lines of travel 
from Los Angeles, Cal., to the oil fields of Texas, which is seriously 
doubted, it would hâve to take notice of the fact that the shortest and 
most direct route is by way of El Paso, Tex. That would also be the 
most direct route to reach Arkansas. To go to Hot Springs from Los 
Angeles by the shortest route he would hâve to traverse the entire 
state of Texas. 

[3, 4] 2. Is the institution of this action, which is conceded to be 
transitory, such an abuse of the process of the court as requires it to 
be set aside? 

The grounds for this contention, as set out in the motion, are briefly 
stated as f ollows : 

"That the plaintiflfs are dtlzens and résidents of the state of Callfomia, 
wlthln which state the défendant had been for a perlod of several weeks pre- 
cedlng the said 14th day of Deeember, 1917; that plalntiffs subjected hlm to 
espionage, while in the discharge of hls public duties in that state, and fol- 
lowed and spied upon and sUed hlm. In the Arkansas court, for the purpose 
of bppressing aad annoylng hlm and interferlng witb the dlsicharge of hls 
officiai duties, and put him to great expense and ineonvenience, although he 
could bave been sued and served with process in the state of Colorado where 
he resided! that the property rights and Interests involved in the Utlgation 
are not and bave never been sltuated within the state of Arkansas; that the 
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contracts out of which the alleged controversy grows were made and execut- 
ed within the state of Colorado ; that ail the witnesses for hoth parties ré- 
side in the states of Colorado, California, and Wyoming, and none in the state 
of Arkansas ; that ail the books, papers, and records are in the city of Den- 
ver, Colo. ; that the transactions that are referred to in the complaint ruii 
over a long period of years, involving many complicated questions of law, 
and will coiupel him to go to great and unnecessary expense in hringing wit- 
nesses and attorneys to the state of Arkansas; that the objeet of brlnglng 
the suit in Arkansas Is an oppressive, unjust, and fraudulent use of the pro- 
cess of the court, for the purpose of harassing and annoying the défendant 
and causing him great expense unnecessarily." 

It will be noticed that no claim is made that the défendant was in- 
duced by any act of the plaintifïs to go to Hot Springs, Ark. There 
is no pretense that plaintifïs were guilty of any fraud in obtaining 
the service of process ; there was no misrepresentatibn by the plaîn- 
tiffs, express or implied, in regard to anything connected with the 
defendant's going to or staying at Hot Springs; it was his own vol- 
untary act, which took him there. There is therefore no ground for 
a claim of fraud practiced upon him by the plaintifïs. In Jaster v. 
Currie, 198 U. S. 144, 147, 25 Sup. Ct. 614, 615 [49 L, Ed. 988], 
Mr. Justice Holmes, speaking for the court in a case in which a claim 
that the défendant had been fraudulently induced by the plaintiflf to 
go to a foreign state, for the purpose of having him served with 
process there, said: 

"It will be observed that there was no misrepresentation, express or implied, 
with regard to anything, even the motives of the plaintlff. The parties were 
at arm's length. The plaintiff did not say or Imply that he had one motive 
rather than another, He simply did a lawful act by ail tbe powers enabling 
tim to do it, and that was ail. Therefore the word 'fraud' may be discarded 
as inappropriate." 

The action being transitory, a party has, ordinarily, the right to 
institute and maintain an action against a défendant in any court of 
compétent jurisdiction where persoiial service can be had on him, 
whereby the court obtains jurisdiction of his person. The fact that 
it may be inconvénient for the défendant to make his défense in that 
tribunal, and that is practically ail the allégations in the motion 
amount to, is no cause for abatement of the action, or quashing the 
service of the summons. In a number of states there is only one na- 
tional court, and that may be several hundred miles distant f rom the 
place of the résidence of the défendant; yet, can it be successfully 
contended that by reason of this inconvenience caused to the défend- 
ant, and by reason of the fact that his witnesses may also réside in 
the place of his résidence, the service of summons should be quashed? 
At one time there was but one national court in the large state of Tex- 
as, and that at a time when there were no railroads in that state. 
Oreat as the inconvenience must hâve been to be sued in such a court, 
when living several hundred miles f rom the place where the court 
was held, he could not objeet tô the jurisdiction of that court, regard- 
less of the inconvenience it may cause. him. 

The fact that the testimony will hâve to be taken in the states of 
Colorado, Wyoming, and California, does not change this rule. The 
acts of Congress and Equity Rule 47 (198 Fed. xxxi, 115 C. C. A. 
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xxxi) expressly provide that the testimony of witnesses residing out 
of the district, and more than 100 miles from the place where the 
court is held, may be taken by déposition. This does away with the 
necessity of bringing witnesses, books, and documents to the trial 
court. Even if the suit were brought in the state of Colorado, it 
would be necessary, according to the allégations in the motion, to 
hâve the testimony of witnesses residing in the states of Wyoming 
and Galifornia. 

The principal cases upon which counsel rely are Dishaw v. Wad- 
leigh, 15 App. Div. 205, 44 N. Y. Supp. 207, and Smith v. Weeks, 
60 Wis. 94, 18 N. W. 778. But neither of thèse cases is in point. 
In the Dishaw Case, which was an action for malicious prosecution by 
a civil proceeding, the facts were that the défendant, an attorney at 
law, residing at Potsdam, N. Y., entered into an arrangement with 
one Woodward, residing at Gouverneur, N. Y., in the same county, 
by which the défendant was to procure accounts to be assigned to 
Woodward, for the purpose of having suits instituted by Wood- 
ward in the justice's court at Gouverneur. The accounts were for 
small amounts, and the évidence established that the object of having 
thèse suits brought in Gouverneur, which was 60 miles from Potsdam, 
and to reach which it was necessary to start the day before, was to 
compel the payment of thèse small claims, regardless of whether they 
were just or not, in order to avoid the expense and inconvenience of 
going to Gouverneur, which would exceed the amounts involved. To 
add to the oppression of the party sued, the défendant would cause 
subpœnas to be served on him at the same time the summons was 
issued. It also appeared that thé plaintifif, having failed to appear in 
obédience to the subpœna, was attached, and a fine of $1 and $15.20 
costs were imposed on him, and exécution against his person issued 
for the fine and costs. Upon thèse facts, the court held that the action 
for malicious prosecution would lie. The correctness of this décision 
cannot be assailed. For a similar action an attorney was held to be 
properly disbarred in Wernimont v. State, 101 Ark. 210, 142 S. W. 
194, Ann. Cas. 1913D, 1156. 

In Smith v. Weeks, the action was against a sheriff for abuse of 
process, which consisted of arresting a locomotive engineer just as 
he was preparing to go out on a run with his locomotive. The évi- 
dence showed that the sheriff had the writ in his pocket and kept 
watch over the défendant for several hours prior to the time he made 
the arrest, and that he dela)^d serving it in order to make the arrest 
as inconvénient as possible for the accused. 

No allégations of that nature are found in def endant's motion. 
There can be no doubt that if by sham transfers, or trickery, for the 
purpose of forcing the payment or : settlement of an unjust claim, a 
suit is instituted in a court whose jurisdiction could not hâve been 
invoked,except by trickery or fraud, the law will not sanction such a 
proceeding. S'teiger v. Bonn (G. C): 4 Fed. 17; Blair v. Turtle (C. C.) 
5 Fed.;394. ■ 

But nothing of this nature is claimed by the défendant in this case ; 
the plaintiffs did nothing except what the law authorizes them to 
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do, and instituted their action in a court of compétent jurisdiction of 
the subject-matter, and, owing to the présence of the défendant there, 
of his person. What his motives for not instituting the action in the 
courts of Colorado are, as long as he does not resort to fraud or trick- 
ery, cannot be questioned, no more than when a suit is instituted 
in a national instead of a state court of the county where the défend- 
ant résides, although the latter would be more convenient. Dickerman 
V. Northern Trust Co., 176 U. S. 181, 190, 20 Sup. Ct. 311, 44 L. Ed. 
423; WiUiamson v. Osenton, 232 U. S. 619, 34 Sup. Ct. 442, 58 L. 
Ed. 758 ; Hamilton, etc., Co. v. Parish, 67 Ohio St. 181, 189, 65 N. E. 
1011, 60 L. R. A. 531 ; 1 Corpus Juris, 971. 

The motion to quash is overruled, and défendant granted 60 days 
within which to file his answer. 



THE ADDISON E. BULLARD. 

TURNER et al. v. CARGO OF RESAWN PITCH FINE TIMBER AND 

LUMBER et al. 

(District Court, N. D. Florida. June 14, 1918.) 

1. Shipping <©=>49(2) — Charterers — Fhei&ht Moneiï — "Lawfui( Mebchan- 

DISE." 

Under a charter to furnish a fuU cargo of lawful merchandise and to 
pay $30 per gross ton delivered to vessel and for not less than 2,250 
gross tons, her dead weight eapacity, the charterer loading lumber, whlch 
was "lawful merchandise," Into ail the cargo spac-e, vvas liound to pay for 
2,250 gross tons, tliough the cargo loaded was less. 

[Ed. Note. — For other définitions, see Words aud Phrases, First aud 
Second Séries, Lawful Merchandise.] 

2. Evidence ®=»448 — Construction of Chartkb. 

In the construction of a charter, évidence of eontamporaneous trans- 
actions and eorrespondence is comi)etent, if aiding in reaching the true 
intent of the parties, or when explaining the meaning of ambiguous vvords, 
but not to alter or modify plaln words. 

3. SiiiPPi.N'G <S=:339 — Chartek — Rights of Parties. 

The charter signed. must be talien to express the true and final intend- 
ment of the parties, and courts may not substitute a différent contract, if 
the agreement may vvork unexpected hardshlp. 

4. Shipping <S=>45 — Discrétion of Master — Deck Cargo. 

The master, if comijetent, bas discrétion in the manner of loading, the 
quantity to be taken on deck or elsewhere, consistent with the vessel's 
seaworthlness in view of the voyage, and, if acting in go«d faith, his 
judgment is controlling, though he may not modify the owners' contract 
for a positive undertaking. 

5. Shipping <&=»58(2) — Refusal of Cargo — Master's Discrétion — Evidence. 

Evidence held not to show an arl)itrary abuse of the master's discrétion 
in refusing to take a gréa ter deck ioad of lumber under a charter 
whereby the vessel was to take a f ull and complète deck Ioad consistent 
with seaworthlness. 

6. Shipping <g=>44^CARGo Space— "Provisions." 

Where the charter of a schooner specilically reserved space for "pro- 
visions," and re<iuired the use of the vessel's steani winches, the term 
"provisions" ihcluded coal. 

[Ed. Note. — For other définitions, see WTords and Phrases, First and 
Second Séries, Provision.] 

^=»For other caBes see same topic &KJSY^NUMBBRiu ail Key-Numbered Digests & Indexes 
25ii F.— 16 
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7. SuiPPiNG ®=»S9 — Cargo Spaoe — Provisions — Masteb's Discrétion. 

The master's judgment as to the kind and quantity of provisions per- 
mitted under the charter is generally controlling. 

In Admiralty. Libel in rem by Horace Turner and others, own- 
ers of the schooner Addison E. Bullard, against a Cargo of Resawn 
Pitch Pine Timber and Lumber, and in personam against Allen & 
Freiderichs. Decree for libelants. 

Scott M. Loftin, of Jacksonville, Fia., for libelants. 
John C. Hollingsworth, of New Orléans, L,a., and W. A. Blount, 
Jr., of Pensacola, Fia., for respondents. 

SHEPPARD, District Judge. This îs a case of libel, brought by 
the owners of the schooner Addison E. Bullard, in rem against the 
cargo, and in personam against Allen & Freiderichs, charterers of 
the vessel. The Bullard was chartered to take a cargo from Pen- 
sacola, Fia., to Genoa, Italy. The merits of the controversy turn 
on the construction of that clause of the charter party v^'hich reads 
substantially : 

" * * * Charterers engage to provide and furnish the vessel a full and 
complète cargo of la wful merchandlse, iinderstood no explosives to be shlpped. 
Vessel to furnish the use of her steam winches and steam to drive them. 
Vessel agrées to take a full and complète declc load consistent with seaworthi- 
ness. Charterers to pay the owners or agents for the use of said vessel dur- 
Ing the voyage at the rate of .$30 per gross ton of 2,240 pounds, delivered to 
vessel, but charterers to pay freight on not less than 2,250 gross tons, vessel's 
dead welght capaclty." 

The cargo furnished was lumber, and when 1,630 tons had been 
loaded on the vessel the master ref used to take f urther deck load. 
Charterers contend that they were entitled to load 2,250 tons, or 
vessel's dead weight capacity, and, when f urther cargo waS' re- 
fused, presented bills of lading for 1,630 tons at $30 per ton, which 
the master ref used to sign, claiming that he was entitled to clean 
bills of lading for 2,250 tons. The owners thereupon libeled the 
cargo and the charterers in personam for $67,500, minimum freight 
claimed under the charter party. 

The respondents answered that under the charter party the owners 
were entitled to freight only for cargo actually laden, at the rate 
of $30 per ton, that the master had refused a full and complète 
deck load, and that freight space which charterers, were entitled 
to, the master had arbitrarily withheld for coal. Pending litiga- 
tion, parties entered into an agreement by which the vessel was al- 
lowed to gq on the voyage, leaving the question of freight due and 
payable under the charter to be adjudicated. Except for the ques- 
tion whether the master took a full and complète deck load con- 
sistent with the vessel's seaworthiness, the solution of the contro- 
versy is to be determined by ascertaining . the respective rights of 
the parties when the cargo loaded consumed the cargo space, but 
fell short of the minimum freight or vessel's dead weight capacity. 
There is also the incidental question that the master consumed cargo 

<g=3For other cases see same toplc & KëY-NUMB£R la ail Key-Numbered Digests & Indexes 
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space with uiinecessary coal but this, like the other question involved;: 
is determined by the terms of the charter party. 

[1] The conspicuous part of the undertaking, as ascertained from 
the contract, was that the charterers .might load a cargo of "lawfut 
merchandise," and the owners recognizing the option of the char- 
terers to choose any class of cargo, so long as it was "lawful mer- 
chandise," excluding explosives, it is plain that they undertook by 
the charter to protect themselves from any loss of freight, should 
the charterers exercise their option to load a bulky, but light, cargo. 
Hence this provision in the charter: 

"Charterers to pay freight on not less than 2,250 gross tons, vessel's dead 
weight capacity." 

This clause is seemingly définitive of vi^hat charterers were to pay 
freight; that is to say, on not less than 2,250 gross tons. Under 
the désignation "lawful merchandise," obviously, might be included 
many kinds of cargo, as, for instance, ore or sait, which would con- 
sume, of course, less space per ton than a cargo of sponges or ex- 
celsior, and, as charterers had the option on the kind of cargo, the 
owners, with a view for their protection, inserted the stipulation: 

"Charterers to pay freight ou not less than 2,250 gross tons, vessel's dead 
weight capacity." 

From the évidence it appeafs that, when the vessel was engaged, 
charterers contemplated furnishilig a cargo of tobacco; but the 
cargo actually provided was lumber, and when 1,630 tons had been 
loaded, a portion of it on deck, the master objected to further load- 
ing, because, in his opinion, more deck load would not be "con- 
sistent with the vessel's seaworthiness." It may be conceded that 
the 1,630 tons was not the vessel's dead weight capacity; but the 
language of the charter does not support the contention that the 
vessel was warranted to take 2,250 gross tons of lumber. Besides, 
lumber cargoes are not reckoned by tons, but in standards or feet, 
and this custom the parties will be deemed to hâve had in contem- 
plation when they made the contract. The charterers exercised their 
right to load lumber, which was lawful merchandise ; but, when 
they did so under a tonnage contract, with a provision for minimum 
freight on 2,250 tons, then, under the terms of the charter party, 
they were bound for the minimum freight, irrespective of the char- 
acter of cargo. 

[2] To induce a différent interprétation, charterers offered much 
testimony of contemporaneous transactions and correspondence be- 
tween the parties. Such évidence is compétent and helpful, when it 
may assist in arriving at the true intent of the parties, or when it 
may explain the meaning of ambiguous terms found in the written con- 
tract but never to alter or modify the plain words of the agreement. 

[3] The correspondence between the parties and the charterers' 
testimony, explaining their understanding of the' negotiations, are 
strongly persuasive that the contract executed was différent from 
the one originally contemplated by charterers; but the instrument 
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itself must be taken to express the true and final intendment of the 
parties. Courts may not substitute a différent contract between the 
parties, if perchance the written agreement works unexpected hard- 
ship. Brawley v. United States, 96 U. S. 174, 24 L. Ed. 622. 

[4, 5] Corning now to the master's refusai to take more deck 
load, it is objected by respondents that the master's course was 
arbitrary, and the évidence was voluminous in an endeavor to show 
that the vessel did not, in fact, hâve a full and complète deck load. 
The stevedore, who loaded the vessel, was of the opinion that more 
load could hâve been stored on the flush deck, but admitted that he 
made no investigation of the condition of the main deck, or the 
supports of the flush deck, and the évidence discloses his interest in 
getting as much on board the vessel as possible. 

Many others engaged in chartering ships were called as experts 
as to the vessel's capacity for cargo, to whom were exhibited pho- 
tographs of the Bullard and ■ other sailing ships of like model and 
construction, upon which they were asked to express hypothetical 
opinions as to whether more deck load could hâve been stored on 
this ship. With scarcely an exception none knew the Bullard or 
had any personal knowledge of the construction or the strength of 
her decks. Not one of them had seen the vessel after the cargo was 
stored. 

The master called a survey at the place of loading, and the re- 
port of the surveyors confirmed the judgment of the master, that 
the vessel had ail of the deck load consistent with her seaworthiness. 
The master may not alter or modify the owners' contract for a posi- 
tive undertaking; but, if he is compétent, the manner of loading, 
the quantity to be taken on deck or elsewher'e, consistent with the 
vessel's seaworthiness, is left to the discrétion of the master, in vievv 
of the voyage to be àccomplished, and, when he acts in good faith, 
his judgment is controlling. The weight of the évidence does not 
show an arbitrary abuse of the master's discrétion. Boyd v. Moses, 
7 Wall. (74 U. S.) 316, 19 L. Ed. 192 ; Weston v. Poster, 2 Curt. 
119, Fed. Cas. No. 17,452. 

[6,7] Lastly, the objection that 40 tons of coal was an excessive 
quantity for the voyage, and took up space that should hâve been 
left for cargo, may be answered by the suggestion that coal is in- 
cluded in the term "provisions," space for which was specifically 
reserved by the charter, which also provides for the use of the ves- 
sel's steam winches "with steam to drive them." Moreover, there 
was no testimony to show that 40 tons of coal was excessive for the 
described voyage, and it is perhaps enough to say on this subject 
that the master's judgment likewise as to kind and quantity of pro- 
visions is generally controlling. Boyd v. Moses, supra; Carver on 
Carriage by Sea, § 273. 

It foUows that the libelants are entitled to a decree. 



UNITED STATES V. LOCAL EXEMPTION BOAKD NO. 157 245 



UNITED STATES ex rel. KOTZEN v. LOCAL EXEMPTION BOARD NO. 
157 OF CITY OF NEW YORK et al. 

(District Court, S. D. New Yorli. June 7, 1918.) 

1. Habeas Corpus ©=;585(1) — Draft — Exemption — Aliens — Burden or Proof. 

Altliough under section 79, rule 12, subd. F, Rules and Régulations of 
tlie Sélective Service Act of May 18, 1917, a nondeclarant alien sliould 
be placed in class V-F, which exempts from Service, in view of section 
100, providing for correction of questionnaires, and section 101, enjoin- 
ing local boards to satisfy themselves that a registrant claiming exemp- 
tion as an allen is not a citizen, the burden of proof rests on complain- 
ant in habeas corpus to prove his alienage beyond a reasonable doubt. 

2. Akmy and Navy <S=='20 — Drait — Exemption — Hearing^Summons as No- 

tice To Produce Full Pboof or Claim. 

Wliere a drafted person, claiming exemption from military service on 
the ground of alienage, is summoned before the exemption board under 
section 101 of Rules and Régulations of Sélective Service, to testify on 
the exemption claim, the summons is notice to claimant to présent ail the 
évidence he has in supi)ort of his claim. 

3. Army and N.wy <®=>20 — Draft — Claim of Exemption — Reiiearing — Duty 

OF Draft Boabd. 

Where a drafted person clalmed exemption from military service on 
the ground of alienage, and upon being suminoned, under section 100, to 
prove his claim of exemption, failed to establish it, the duty to reopen 
tlie case rested in the sound discrétion of the exemption board. 

4. Habeas Corpus ©=16 — Draft — Claim of Exemption. 

It is not the province of the United States District Court to pass judg- 
ment upon what constitutes sutlicient évidence to satisfy exemption boards 
of the alienage of a registrant claiming exemption from military serv- 
ice, unless the board has acted arbitrarily or illegally. 

Habeas corpus by the United States, on the relation of Max Kotzen, 
against the Chairman, Clerk, and Members of Local Exemption Board 
No. 157 for the City of New York, the Military Authorities of the 
United States, and any person having custody of the relator. Writ 
dismissed. 

Louis J. Gold, of New York City, for petitioner. 
Julian Hartridge, Asst. U. S. Atty., of New York City, for Local 
Board No. 157 and the United States. 

ICNOX, District Judge. In this case Max Kotzen, the relator, ob- 
tained a writ of habeas corpus for the purpose of being discharged 
from the military service of the United States, into which he had been 
inducted by Local Exemption Board 157 of the city of New York. 
The relator, being within the draft âge, claimed upon his question- 
naire to hâve been born in Russia on October 31, 1890, and to hâve 
corne to this country in 1893 (approximately 25 years ago). At the 
time of his arrivai he was accompanied by his mother. Nothing is 
said in the questionnaire as to his father, save that he answered "No" 
to question 8, séries 7, namely, "Has either of your parents been nat- 
uralized in the United States ? " The relator likewise denied that he 
had ever voted in the United States, or that he had declared his in- 
tention to become a citizen of the United States. In answer to other 

<e=aFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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questions the registrant declared that he did not want to fight for thc 
United States or for his native country. 

Manifestly, if the statements of the registrant that he is a non- 
declarant alien are true, he should, under subdivision F of rule 12, 
section 79, of the Rules and Régulations of the Sélective Service Act 
(Act May 18, l9l7, c, 15, 40 Stat. 76), hâve been placed in class V-F. 
The local exemption board, however, placed the registrant in class 
I-A, summoned Iiim for servie-;, and duly inducted him into the niili- 
tary service of the United States. 

[1] The question, therefore, for détermination, is whether the regis- 
trant was properlyclassified, and, if he was not, his writ should be 
sustained. In order to arrive at the answer to the question now be- 
fore the court, it is necessary to consider other sections of the Rules 
and Régulations governing the opération of the Sélective Service Act, 
togethèr with what was done subséquent to the filing of the relator's 
questionnaire. Among other things, section 100 provides: 

"If, upon examiiiatlon, the local board flnds that a questionnaire does not 
oontain the information reqnired, or contalns substantial or material errors 
whieh indicate ignorance or lack of Knowledge on the part of the registrant, 
or in case the local board shall désire further Information, the board sliall 
require the registrant to appear at a day to be flxed and complète the ques- 
tionnaire or correct any sttbstantlal or material error whîch may appear 
thereln, or to furnlsh such other évidence as the board may require. Failure 
on the part of the registrant to api)ear on or before the day set by the local 
board shall remove the right of the registrant to correct, modify, or add to 
his questionnaire." 

Under section 101 of the Rules and Régulations relating to the 
process governing the classification by local boards, there appears a 
note, part of vi'hich reads : 

"Ix)cal boards are especially enjoined to scrutinize carefully any claim 
for exemption of a registrant on the ground of alienage, and, before classity- 
ing an alleged alien in class V, to satisfy theraselves beyond l'easouable doubt, 
that the registrant claiming sueh exemption is not a citizen of the United 
States and has not declared his intention to become a citizen." 

It appears in the case before me that the board was not satisfied 
with the claim of alienage put forth by the registrant, inasmuch as 
some time prior to February 6, 1918, the local board directed a paper, 
in the nature of a subpoéna, to be issued to the registrant; the pur- 
port of this paper being: 

"You are hereby conimanded to appear as a wltuess before the above- 
named board on the 6th day of February 1918, at 3 o'clock p. m., for the pur- 
pose of testifying in the matter of the claim for exemption or deferred classi- 
fication, and not départ without leave of the board." 

The registrant received this subpœtia, and, in response thereto, went 
before the board, where he was questioned. A pencil mémorandum 
was takèn as to what transpired upon this occasion. That mémoran- 
dum reads as folio ws: 

"Is hère 24 years. Was 3 years old when he arrlved. Father hère 25 years. 
Attended public school hère. Dôes not l^now whetlier his father is a citizen. 
Never was with him ail the time. Has no personal knowledge." 
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Thereafter the board decided against the claim of the registrant and 
placed him, as set forth above, in class I-A. Upon learning of his 
classification, the relator, upon February 11, 1918, took an appeal to 
the district board, and the local board sent to the district board a 
mémorandum setting forth substantially the resuit of Kotzen's exam- 
iination, with this addition: 

"Registrant did not know whether hls father was a citizen, and, the mem- 
bers of the board heing of the opinion that his proof of alienage was in- 
:sufflelent, the claim was unanlmously denied." 

The district board likewise unanimously classified the registrant m 
class I-A, because it found that the alienage of the registrant was not 
proved to the satisfaction of the local board. 

About March 16th, Kotzen took up with the attornèy for thè Pro- 
vost Marshal General the matter of reopenihg his case, submitting a 
certificate of the Russian consul gênerai at New York, which is to 
the efïect that Kotzen had submitted to that office certain déclara- 
tions îrom which it appears that he is a native and citizen of Russia, 
He also submitted the affidavit of a man named Sam B. Klitzner, in 
which Klitzner says from his own knowledge that he knows Kotzen 
is not a citizen of the United States, that he (Klitzner) had asked him 
to become a citizen, and that Kotzen had declined to do so. An affi- 
davit was also submitted from another man, named Harris Brodofsky, 
who says that he knows that Kotzen is of Russian birth and never be- 
came a citizen of the United States, and that the affiant has discussed 
with Kotzen the possibility of making an application to become a citi- 
zen. Julius Kotzen, the father of Max Kotzen, also makes an affida- 
vit in which he says he came to this country with the registrant about 
the year 1895, and that he knows of his own knowledge that Max Kot- 
zen has never declared his intention to become a citizen of the United 
States, and that he (the father) is not a citizen of the United States. 

The attornèy for the Provost Marshal General forwarded thèse doc- 
uments to the local board, without any recommendation as to the con- 
sidération to be given them. Written upon the letter of the attornèy, 
in lead pencil, are the words "Application denied 3 — 19 — 18," which 
notation is followed by the initiais "N. G.," which are the initiais of 
Nathan Gordon, the chairman of the exemption board. 

Upon this State of facts I was, upon the argument, inclined to be- 
lieve that the relator was entitled to hâve his writ of habeas corpus 
sustained. I hâve since changed my mind, and hâve concluded that 
his writ must be dismissed. I base this décision upon the ground that 
the burden of estàblishing the relator's alienage rested upon him ; that 
in view of his long résidence in the United States, the tender âge at 
which he came hère, the absence of any proof as tO: whether or not 
his father had become a citizen, or, if his father had died, whether or 
not his mother had remarried a citizen of the United States prior to 
the majority of the relator, made it perfectly proper for the boârd to 
décline to be satisfied with the mère déclaration, even though it was 
a sworn déclaration, of the relator, that he was not a citizen of the 
United States, or was not a déclarant. 
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[2] It seems to me that the note which follows section 101 of the 
Rules and Régulations governing the opération of the Sélective Service 
Act establishes the degree of proof that is necessary in order for a 
registrant to obtain exemption, namely, that the board shall be satisfied 
of his assertions beyond a reasonable doubt. I am also of the opinion 
that, when Kotzen was called before the board for the purpose of tes- 
tifying in the matter of his claim for exemption, that was in efïect a 
notice to him that the issue of his claim of exemption was to be tried,. 
and thereby a notice to him to présent ail the évidence he possessed as 
to the facts claimed by him. It would foUow that his failure to pro- 
duce proof which would convince the board beyond a reasonable doubt 
of his alienage justified the board in declining his request to be classi- 
fied in class V. I hâve been of the opinion that perhaps it was the 
duty of the board to advise him that he was required to furnish fur- 
ther évidence, if it was not satisfied with the testimony of Kotzen. 
However, I do not now hold to this view. 

[3, 4] As to the duty of the board to reopen the case, I hold it 
was in the sound discrétion of the board whether or not it should be 
reopened. In the very nature of the opération of the local boards, 
guided by the provisions of the Sélective Service Act, and its rules 
and régulations, it is necessary that they should hâve wide range of 
discrétion, unless the work of thèse boards is to be seriously interfered 
with. It may be said that the board should hâve been satisfied with 
the proof of the relator, but I am of the opinion that it is not the prov- 
ince of this court to pass judgment upon what constituted sufficient 
évidence to satisfy the board of the alienage of this registrant. In 
other words, I am not prepared to say that the board hère acted in 
such an arbitrary manner and with so little regard for its duties as to 
justify me in reaching the conclusion that its whole action is tainted 
with illegality. 

The writ is dismissed. 



BROWN V. CRAWFORD et al. (DAVID INV. CO., Intervener^ 

DAVID INV. CO. V. BROWN et al. 

(District Court, D. Oregon. June 27, 1918.) 

No. 7426. 

1. BankeupTcy <©=»14.3(1) — Title or Trustée. 

By Bankruptcy Act, § 7a (Oomp. St. 1916, § 9591), trustée in bankrupt- 
ey, wlien appointée!, is vested witli title to ail property of bankrupt as of 
date of adjudication; property tieing tliat which, prior to flllng of péti- 
tion, iiankrtipt eould by any means hâve transferred, or which might hâve 
been levied upon and sold under judiclal process against him. 

2. BaNKRUPTO? ©dolSl — RiGHTS AND REMEDIES OF TRUSTEE. 

By.Bankrtiptcy Act, § 47, subd. 2 (Oomp. St. 1916, § 9631), trustée In 
bfinkruptcy is deemed to be vested with ail rights, remédies, and pow- 
ers of créditer holding lien by légal or équitable proceedings as to ail 
property coming iiito custody of court, and as to other property he is 
déemed to be vested with ail rights and remédies of judgment creditor 
holding exécution returned unsatlsfled. 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. MoiîTGAGES <g=>594(5) — EiGiiT oF Rédemption— Junior Incumbranceb. 

Ordinfirily tlie rifcht of redomption beloiiKS to the mortgagor or his suc- 
cessor in iiiterest, in reulity to tbe ownev of the equity of rédemption ; 
but a junior iiicui)il)rancer niay redeem a prior raortgage or other lien. 

4. SlJBRO'CATION <Sz:^M — KlfilIT OV KEDBMPTIOSER. 

The rijrlit of foreclosure and the right of rédemption being corrélative, 
any person not hiniself lialile as a principal debtor, and compelled to re- 
deem for the pi-oteotion of his own lien on mortgaged premises, is en- 
titled to subrogation to the rights of the senior mortgagee. 

5. MoETOAGEs <©=427(1) — Foreclosure— OvvNEB of Equity of Rédemption as 

Party. 

In the strie-test sensé, the owner of the equity of rédemption Is not an 
Indispensable party to a foreclosure, though the ohject of foreclosure is 
to extinguish the etiulty of rédemption ; the procédure being qUasi in rem. 

6. Subrogation ®=]C — Purchasek on Foreclosure- Subrogation to 

Rigjits of Mortgaoee. 

A purchaser under foreclosure sale, though the holder of the equity of 
rédemption is not made a party, is subrogated to the rights of the mort- 
gagee, and may require the holder to redeem or be barred of liis equity. 

7. Mortgages <S=3427(1) — Foreclosure— Iîolder of Equity of Rédemption 

AS Party- Personal .Tudgment. 

If Personal judgraent is sought a.s against holder of equity of rédemp- 
tion, he is an indispensable party to a foreclosure, and the mortgagee 
eannot hâve relief without his Personal présence. 

8. Courts ©=5343 — Equity Rules— Lack of Jurisdiction as to Some De- 

ffindantr — .tudioial oode. 

By .Tudicial Cwle, § 50 (Oomp. St. 1916, § 10.32), where there are several 
défendants, and one or juore of them are neither inhabitants of nor fonnd 
witliin the district in which the suit is brought, and do not voluntarily 
appear, the court may entertain jurisdiction and proceed to trial as be- 
tween the parties iiroperly before it; the decree being without préjudice 
to those not served nor appearing, the rule partlcularly applying to par- 
ties having an interest in the controversy, but whose interest will not be 
directly affected hy decree in their absence. 

9. Courts ©=334.3 — Equity Rules— Lack of Jurisdiction as to Some De- 

fendants— Kule OF Court. 

Equity rule 39 (19S Fed. xxix, 11-5 C. C. A. xxix), as te the absence of 
persons who would be proper parties, applies not only to a defect of i)ar- 
ties, due to theii- being out of reach of process, but also to parties wi:h- 
in the reach of process, whose joinder would onst the jurisdiction of the 
court, in which contingency the court may in its discrétion proceed with- 
out making siich persons parties; the rule partlcularly applying to par- 
ties having an interest in the controversy, but whose interest will not be 
directly affected by decree in their absence. 

10. Equity ©=90 — Parties. 

In chancfery, ail persons ought to be made parties who are interested 
in the controversy. 

11. Equity ©=^94 — Parties. 

A chancery court eannot proceed at ail without the présence of the 

indispensable parties. 

12. Mortgages ©=5427(1) — Foreclosure— Owner of Equity op Rédemption 
AS Party — Statuie and Rule of Court. 

In a foreclosure suit, if it is apparent that the présence of the owner of 
the e<iuity of redemiJtion will oust the court of jurisdiction, it may pro- 
ceed without hini, under Judicial Code, § 50 (Comp. St. 1916, § 1032), and 
rule of equity 39 (198 Fed. xxix, 115 C. C. A. xxix), as to the absence of 
persons who would be proper parties. 

©=3Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexée 
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13. Courts ®=5264(1) — Fï^dekal Courts— Bivebsity of Citizexship— Ancil- 

I^RT PROCEEDING. 

In a proceeding ancillary to the main suit, as to suit to foreclose a 
mortgage, it Is not requisite to jurisdiction tliat there be a diverslty cl 
citizenshlp as to parties. 

14. Bankruptcy cg=>253 — Right op Trustée to Redeem from Mortgage. 

Under Bankruptcy Act, § 7a, and section 47, subd. 2 (Comp. St. 1916, 
i§ 9591, 96ol), where an adjudication in bankruptcy did not take place 
until more tlian two years after the purchaser at exécution sale of the 
bankrupt's realty acquired his sheriff's deed, as to such realty the trustée 
in bankruptcy does not occupy the position of lien ereditors, and bas n» 
right to redeem from the mortgage in the right of such ereditors. 

15. Bankruptcy ■©=i207 — Rédemption b y Volunteeb— Subrogation. 

A trustée in bankruptcy, who, without lien, as a volunteer, redeems 
the bankrupt's realty from a mortgage, is without the right of subroga- 
tion, so as to avall himself of the lien of the mortgage. 

16. Mortqagbs <S=>453 — Bill to Foreclose— Frayer tor Relief. 

Where a bill is of thé nature of a blll to foreclose, it bas that effect, 
though It does not pray such relief. 
L7. Courts iS=3264(2) — Fédéral Courts— Divekrity of Citizenship. 

The fact that résidents of the same state as cross-complainant were 
made parties to a cross-bill flled in suit for accounting and rédemption 
from mortgage by a trustée in bankruptcy In the fédéral court on the 
ground of dlversity of citizenship does not oust the court of jurisdiction. 

18. MoRTGAGES ©=624(3) — Suit to Redeem— Owneb of Equitt of Rédemp- 
tion. 

Where the owner of the equlty of rédemption is not made a party in 
a subséquent llenholder's suit to redeem^ his equlty will not be eut oflf or 
barred by the foreclosure. 

19. Mortgages ©^eiB— Suit to Redeem— Requirement to Answeb ce Ap- 

PEAR. 

Requiring the owner of the equlty of rédemption, in a subséquent llen- 
holder's suit for rédemption, to answer a cross-bill for subrogation to the 
extent of interest paid by the cross-compiainant, does not suffiee to re- 
qulre hiin to answer or appear in tbe main case. 

20. TJsuRY <®=s>145 — ^FoBFEiTUBE of Mortgage to State. 

Equlty does not look with f avor upon f orf eitures, and a mortgage will 
not be forfeited to the state for usury, unless the case is clear and in- 
disputable. 

21. Usury <©=>2(2) — Illinois Contracts. 

Where notes and a mortgage were executed in Chicago, 111., though dat- 
ed at Portland, Or., the controlling transactions belng in Chicago and 
the notes belng made payable there, where the trustée was a résident, 
the documents were Illinois contracts, controUed by Illinois law as to 
usury. 

22. Usury <g=>31— Mortgage Transaction. 

Where niortgagor conipany recelved full face value of loan from Invest- 
ment company whlch negotiated it, investraent company belng independ- 
ent entity, though controlling niajority stock of lumber company, hav- 
ing sold notes and mortgage to another company, an independent con- 
cern, at a large discount, itself becoming the loser by the discount, and 
not the lumber company, the transactions were not usurlous, in the ab- 
sence of a xelationship between ail the parties stamplng the transac- 
tions as a devlce for evadlng the law. 

23. Mortgages €=199(3) — Mobtgagebis in Possession— Accounting. 

Trustée and purchaser of mortgage notes, who took possession under 
the mortgage, disposed of Personal property, and coUected rents and 
profits, but, as appears from their accounting, expended more than they 

(gssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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received, must aecount to the mortgagor's trustée In bankruptey for per- 
sonalty left in their hands, but for no money receipts. 

24. MORTGAGES lg=a200(3) EXPENSE INCURBED BY MORTGAeEKS— RECOUPMENT. 

In suit for accounting and to redeem by trustée in bankruptey of 
mortgtigor couipany, trustée and coiiipany wbieli purcbased mortgage 
notes, wlio, while In possession under mortgage, paid taxes, etc., are en- 
titled to reeoupnient and a lien theretor ; tbe mortgage so providing. 

In Equity. Suit by Russell H. Brown, as trustée in bankruptey of 
the Monarch Lumber Company, a bankrupt, against William W. Craw- 
ford, trustée, and the Assets Realization Company, a corporation, 
wherein the David Investment Company intervenes, making parties 
défendant, in addition to those already parties, Grayson M. P. Murphy 
and others. Decree in accordance with the opinion. 

This is a suit, priniarlly by Russell H. Brown, trustée In bankruptey ot 
the Monarch Lumber Company, for an accounting and rédemption against 
William H. Crawford, trustée, under a mortgage executed by the Monarch 
Lumber Company, the bankrupt, and the Assets Beallzation Company, whlch 
latter company Is the présent owner and holder of the mortgage. The Mon- 
arch Lumber Company was adjudicated a bankrupt January 29, 191T. The 
only parties défendant are the two — ^Crawford, trustée, and the Assets Real- 
ization Company. Thèse parties défendant answiered, admitting the exécution 
of the mortgage, and praying strict foreclosure. Later the David Investment 
Company was allowed to intervene and iile a cross-eomplaint, whereby It sets 
Tip, in effect, that it, before the purchase by the Assets Realization Company 
ot the notes and mortgage executed by the Monarch Lumber Company, guar- 
anteed the payment of such notes, and that, in pursuance of such guaranty, 
it was compelled to pay, and did pay, certain installments of interest upon 
said notes, amounting to the sum of $37,500, and prays that, upon foreclosure 
of the mortgage, it be subrogated to the rlghts of the mortgagee, and be al- 
lowed that siim upon sale of the premises under the foreclosure. 

The David Investment Company, in addition to the complainant and de- 
fendants in, the main suit, made the foUowing parties défendants : Grayâon M. 
P. Murphy, J. W. Kaste and Jane Doe Kaste, his wife, Brayton & Lawbaugh, 
Limited, a corporation, John Bjelik, and Rose Springer as admlnistrator of 
the estate of A. C. SjJringer deceased. The last-uaraed défendant defaulted. 
J. D. Moody was later substituted in the stead of John B.ielik. Kaste, Bray- 
ton & Lawbaugh, Limited, and Moody, who are ail résidents and inhabitants 
of Oregon, answered. Kaste simply states that, by vlrtue of certain i>roceed- 
ings had in the circuit court of the state of Oregon, one Patton reeovered a 
judgment against the Monarch Lumber Company, whereunder the mort- 
gaged premises were sold at sheriff's sale, and that Kaste is now the owner 
in fee simple of such premises as suceessor to Patton; the statutory time 
for rédemption from such sale having expireU. la further elucidation, the 
Patton judgment, througli which Kaste deralgns title, was given and rendered, 
and docketed, September 5, 191.3. I5xpcution was issued, and the mortgaged 
real property was sold November 17, 1913. The sale was confirmed December 
24, 1913, and on December 20, 1914, a sheriff's deed to the property was de- 
livered to Patton. Later Patton deeded to Kaste. Brayton & Lawbaugh, 
J-imlted, answers, in effect, that it is a judgment créditer, having a lien upon 
the mortgaged property. The judgment was given and rendered December 8, 
1913. This Judgment bas since been recognieed and confirmed by a judgment 
and decree of the Suprême Ooui't of the state of Oregon, rendered in the case 
of Brayton & Lawbaugh, Limited, v. Monarch Lumber Co. et al., December 
2T, 1917. So of the Patton and Bjelik judgments. See 169 Pac. 528. Bray- 
ton & Lawbaugh as vvell controverts the validity of the claim of the David 
Inve.stment Company, and its right to be subrogated to th© rights of the 
mortgagee. J. D. Moody also controverts the validity of the claim of the 
David investment Company and its right to subrogation, and says that the 

^ssFor ottaer cases aee saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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payment of tlie alloffwl accrued Interest by such company was unlawJCul and 
iisurious, and that the clajm therefor does not constllute a valld dernanà 
agalust. the niortgased property. The Bjelik judgment, assigned to Moody, 
was made and eiitered June 30, 1013. 

Ralph A. Coan, of Portland, Or., for complainant. 

O. A. Neal, of Portland, Or., for défendants Crawford and Assets 
Realization Co. 

Carey & Kerr and C. A. Sheppard, ail of Portland, Or., for inter- 
vener. 

Martin L. Pipes, of Portland, Or., and Dey, Hampson & Nelson, for 
John W. Kaste. 

Platt & Platt and Hugh Montgomery, ail of Portland, Or., for cross- 
defendant Brayton & Lawbaugh. 

Maurice W. Seitz, of Portland, Or., for cross-defendant Moody. 

WOLVERTON, District Judge (aftcr stating the facts as above). 
The first inquiry may be directed to whether the bill of complaint 
States a cause of suit, because of the absence of J. W. Kaste as a party 
to the bill. It may be stated at the outsct that Kaste is now, and was 
at the time of the institution of the suit, the owner of the equity of ré- 
demption of the real property covered by the Monarch Lumber Com- 
pany mortgage. This much is settled by the decree of the state cir- 
cuit and Suprême Courts rendered in the case of Brayton & Law- 
baugh, Limited, v. Monarch Lumber Co. et al., 169 Pac. 528. The bill 
is for an accounting, and, upon this branch of the inquiry, it can 
scarcely be doubted that it states a good cause. It is only as to another 
branch of the inquiry that its sufficiency may be questioned, namely, 
whether a subséquent lienholder may maintain a bill for rédemption 
without making the owner of the equity of rédemption a party to the 
bill. 

[1,2] First, let us inquire as to the position of Brown as trustée 
in bankruptcy of the Monarch Lumber Company, as it respects the 
title and right to administer the property of the bankrupt for the bene- 
fit of the creditors. The trustée, when appointed, is vested with the 
title to ail the property of the bankrupt as of the date of the adjudica- 
tion in bankruptcy. The property to which the trustée succeeds is that 
which, prior to the filing of the pétition in bankruptcy, the bankrupt 
could by any means hâve transferred, or which might hâve been 
levied upon and sold under judicial process against him. Section 7a, 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 [Comp. St. 
1916, § 9591]). This covers any interest in the property the bankrupt 
may hâve had, however minute, that was subject to trausfer by him 
or levy and sale by judicial process. The statute is designed to be so 
broad and searching as to comprise ail property that the bankrupt may 
hâve that may be of use or benefit to him, however small. By subdivi- 
sion 2, section 47, of the act (Comp. St. 1916, § 9631), the trustée is 
deemed to be vested with ail the rights, remédies, and powers of a 
creditor holding a lien by légal or équitable proceedings as to ail prop- 
erty coming into the custody of the court, and as to property not in 
such custody he is deemed to be vested with ail the rights, remédies. 



BKOWN V. CHAWFOKD 253 

and powers of a judgment créditer holding an exécution duly returned 
unsatisfied. 

The statute deals with the property of the bankrupt, not with that 
of another, and is designed to vest the trustée with the broadest rights, 
remédies, and powers commensurate with possessing himself of the 
property of the bankrupt for the benefit of the creditors. It not only 
vests the trustée with the rights of the bankrupt, standing in his shoes, 
but with ail the rights of a creditor, whether he or the court is in or 
out of possession. 2 Remington on Bankruptcy, pp. 943, 944, thus in- 
terprets the section: 

"As long as other sections of the act give the trustée greater rights than 
merely those that mlght be asserted l)y the bankrupt, the statute must be 
construed to mean that he takes the bankrupt's tltle and rights and in addition 
rhereto takes more — takes also the rights of creditors, not only those riglits 
that hâve beeii already actually asserted by some creditor but any and ail that 
might hâve been asserted had the trustée been a judgnient creditor who had 
levied on the property in hls custody or who holds an unsatisfied exécution as 
to property not in his custody, as well as the rights of creditors under state 
law to avoid fraudulent transactions. It is doubtless true tliat the trustée'» 
title since the araendment of 1910 is the most exteusive and complète of any 
in jurisprudence. It also must be borne in mind that the amendnient of 
1910, by pladng the trustée in the position of an exécution créditer with a 
levy on the property in hls custody and with an unsatistled exécution on 
the property not in his custody, gives him more than the rights, whlch any 
créditer might hâve chanced already to hâve asserted. It glves him In addi- 
tion thereto, ail rights whlch would hâve been obtainable by creditors under 
state law had the trustée been an otticer holding an exécution or équitable pro- 
cess in behalf of ail creditors." 

[3] Ordinarily the right of rédemption belongs to the mortgagor, 
or his successor in interest — in reality, to the owner of the equity of 
rédemption; that is, the owner of the estate redeems it from the in- 
cumbrance of the mortgage or other liens that may hâve attached there- 
to. But a junior incumbrancer may redeem a prior mortgage or other 
lien. This is a proposition too well settled, says Judge Woodruff, in 
Jenkins v. Continental Insurance Company, 12 How. Prac. (N. Y.) 66, 
to be now open for discussion. The right is recognized by text-writers 
and the adjudicated cases. McDermutt et al. v. Strong et al., 4 Johns. 
Ch. (N. Y.) 687; United States v. Sturges, Fed. Cas. No. 16,414; 11 
Am. & Eng. Enc. of Law, 219, 222 ; 27 Cyc. 1809, 1811. 

[4] The right of foreclosure and the right of rédemption are said 
to be corrélative, and any person, who is not himself liable as a princi- 
pal debtor, who is compelled to redeem for the protection of his owii 
lien on mortgaged premises, is entitled to subrogation to the rights of 
the senior mortgagee. 

[5] The question bas been presented whether the owner of the 
equity of rédemption is, first, an indispensable party to a mortgage 
foreclosure ; and, second, an indispensable party whose présence is 
necessary to the entertainment of jurisdiction by a fédéral court. In 
the strictest sensé the owner of the equity of rédemption is not an in- 
dispensable party to a foreclosure, although it is said the object of the 
foreclosure is to extinguish the equity of rédemption, for, if such own- 
er be not joined as a party, the decree for that reason will not be void. 
27 Cyc. 1570, 1571. The procédure is quasi in rem, and so treated by 
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the authorities. Mr. Justice Brewer, while on the circuit bench, sitting 
in the district of Minnesota, in Martin v. Pond, 30 Fed. 15, says: 

"A foreclosure In the form In wliioh It Is ordinaril.y prosecuted Is really. In 
its nature, partly an action In rem, for the seiznre and sale of the property, 
and partly in personam, for the aseertainment of the debt of the mortgagor, 
and a personal jiidgment against hlm." 

He then cites and quotes from Waptes on Proceedings in Rem, § 
607: 

"It has been held that a mortgage suit to foreclose by bai-ring the right of 
rédemption is Personal, but that, so far as it is for the condemnatton of prop- 
erty to pay debt, it is in rem. Courts, both state and national, hâve fre- 
quently spoken of the nioi^tgage suit, In which there is the object of obtainlng 
an order of sale, as of the latter description. Though nomlnally against per- 
sons, such suits are to vind.icftte liens. They proceed upon seizure. They treat 
property as primarily Indebted, and, with the qualification above mentloned, 
they are substanOally property a,ctlons. In the civil law, they re styled 'hy- 
pothecary actions,' and their sole object Is the enforceinent of the lien against 
the res. In the comrnon law, they vrould be différent If chancery did. not treat 
the conditlonal conveyance as a niere hyppthecation, and the credltor's right as 
an équitable lien; so. In both, the suit is a real action, so far as it Is 
against property, and seeks the judlcial récognition of a property debt, and 
an order for the sale of the res." 

[6, 7] Again, a purchaser under a foreclosure sale, even though the 
holder of the equity of rédemption is not made a party, is subrogated 
to the rights of the mortgagee, and may reqùire the holder to rèdeem 
or be barred of his equity, so that, as expressed by Cyc, supra, the 
holder of the equity of rédemption is not in the strictest sensé an abso- 
lutely necessary party to a, foreclosure. If, however, a personal judg- 
ment is sought as against the holder, he would be: an indispensable 
party, and the mortgagee ; could not hâve relief without his personal 
présence. 

[8, 9] As it relates to the jurisdiction of a fédéral court, the ques- 
tion is to be resoived by the application of section 50 of the Judicial 
Code (Àct March 3, 1911, c. 231, 36 Stat. 1101 [Comp. St. 1916, § 
1032]) and equity rule 39 (198 Fed. xxix, 115 C. C. A. xxix). The 
Code seems to çontemplate that where there are several défendants, 
and one or more of therp are neither inhabitants nor found within the 
district in which the suit is ;brought, and do not voluntarily appear, the 
court may entertain jurisdiction, and may proceed to trial as between 
the parties prpperly before the court; but the decree will be without 
préjudice to those not served nor appearing. Equity rule 39 is some- 
what broader, in that it applies, not only to a defect of parties due to 
their being out of reach of process, but also to parties within the reach 
of process whose joinder would oust the jurisdiction of the court. In 
the latter contingency the court may, in its discrétion, proceed without 
making such persons parties. Hughes, Fed. Procédure (2d Ed.) 256, 
257. As it relates to equity, the statutory enactment and the rule are 
but declaratory of the principles and practice previously enforced by 
the courts. Shields v. Barrow, 17 How. 130, 141, 15 L. Ed. 158; 
Minnesota v. Northern Securities Co., 184 U. S. 199, 236, 22 Sup. Ct. 
308, 46 L. Ed. 499; Detweiler v. Holderbaum (C. C.) 42 Fed. ZZ7, 338. 
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[10] As affecting the jurisdiction of the court, there are certain 
qualifications to the gênerai rule in chancery that ail persons ought to 
be made parties who are interested in the controversy, in order that 
there may be an end to litigation. Thèse qualifications arise out of 
public policy and the necessities of particular cases. The classifications 
are three : First, indispensable parties, that is, such as will be directly 
affected by the decree ; second, parties having an interest in the con- 
troversy, but whose interests will not be directly affected by a decree 
rendered in their absence ; and, third, parties not interested in the con- 
troversy between the immédiate litigants, but who hâve an interest in 
the subject-matter, which may be conveniently settled in the suit. Wil- 
liams V. Bankhead, 19 Wall. 563, 571, 22 L. Ed. 184. 

[11, 12] As to parties falling within the first classification, the court 
cannot proceed at ail without their présence. It is as to the second 
classification that section 50 of the Code and the thirty-ninth rule of 
equity practice particularly apply. If their joinder would oust the 
court of jurisdiction, the court may in its discrétion proceed without 
their présence. The owner of the equity of rédemption in a f oreclosure 
suit, I am persuaded, falls within this classification, and, if it is appar- 
ent that his présence will oust the court of jurisdiction, it may proceed 
without him. 

[13] The cross-bill filed by the David Investment Company was the 
inauguration of a proceeding ancillary to the main suit. In such a 
proceeding, it is not requisite to jurisdiction that there be a diversity 
of citizenship as to parties. As said by Judge Deady, in First National 
Bank of Salem v. Salem Capital Flour Mills Co. (C. C.) 31 Fed. 580, 
583: 

"In sults not original, but ancillary to litigation already pending in a 
Circuit Court of the United States, the citizenship of the parties is wholly 
Immaterial. * * * If the citizenship of the parties In the original suit is 
sufiicient to give tJh.e court jurisdiction, it has jurisdiction of the cross-bill 
therein." 

This statement of the law has received approval by the Circuit 
Court of Appeals of this circuit, in Lilienthal v. McCormick, 117 Fed. 
89, 54 C. C. A. 475. Hawley, District Judge, delivering the opinion 
of the court in that case, says: 

"Consolidations, eross-blUs, and interventions do not oust the jurisdiction 
of the court in the main suit, whatever the citizenship of the parties thus 
brought in may be." 

And in Desty on Fédéral Procédure, vol. 1, p. 400, is found this 
statement of the law : 

"An original bill and a cross-bill thereto constitute but one cause, and 
when a Circuit Court has jurisdiction of the former by reason of the citi- 
zenship of the parties thereto, it has jurisdiction of the latter without référ- 
ence to such citizenship." 

The subject is exhaustively and ably treated of by Judge Hunt in 
Ames Realty Co. v. Big Indian Mining Co. (C. C.) 146 Fed. 166. 
This case is cited as authoritative by the Suprême Court in Rickey 
Land & Cattle Co. v. Miller & Lux, 218 U. S. 258, 263, 31 Sup. Ct. 
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11, 54 ly. Ed. 1032; the Suprême Court case approving the princîple. 
See, also, Railroad Co. v. Chamberlain, 6 Wall. 748, 18 L. Ed. 859, 
Freeman v. Howe et al, 24 How. 450, 16 L. Ed. 749, Osborne & Co. 
V. Barge (C. C.) 30 Eed. 805, and Continental Trust Co. v. Toledo, 
St. L. & K. C. B. Co. (C: C.) 82 Fed. 642, same case, on appeal to the 
Circuit Court of Appeals, 95 Fed. 497, 36 C. C. A. 155. 

[14, 15] Thèse principies having been ascertained, let us proceed to 
their application hère. If the trustée vvere standing in the right of 
lien creditors as it pertains to the real property described in the mort- 
gage, his right to redCem from the mortgage would be clear. As to 
this property, he does not occupy that position. Kaste's predecessor 
acquired his sheriff's deed to the property December 26, 1914. The 
Monarch Lumber Company was not adjudged a bankrupt until Jan- 
uary 29, 1917, something over two years later than the date of the 
sheriff's deed, which conveyed ail the right of the Monarch Lumber 
Company away to Patton. The creditors thereafter, unless they had 
in some way, by creditors' bill or otherwise, impressed a lien, could 
hâve no right in the property, for it went to Patton, and they could 
hâve no further recourse to it. The trustée as to this property oc- 
cupies no better position than the creditors, and he could hâve no lien 
or other right to property that did not belong to the bankrupt at the 
date of the filing of the pétition in bankruptcy or within four months 
prior thereto. It is therefore apparent that the trustée, having no 
lien by reason of the provisiions of the bankruptcy act or otherwise, 
upon the mortgaged property, is not in a position to exercise the right 
of rédemption from the mortgage. Without the lien, if he did re- 
deem from the mortgage, he would occupy the position of a volunteer, 
and would be without the right of subrogation so as to avail himself 
of the lien of the mortgagee. 

[16] It scarcely can be questioned that Crawford and the Assets 
Realization Company are entitled to their foreclosure. J am treating 
the answer of thèse parties as a bill to foreclose. It is of that na- 
ture, although that is not the relief prayed. The effect is the same. 
Kaste, while a proper party to the bill of complaint, was not an in- 
dispensable party, and the jurisdiction of the court is not affected 
by reason of his not being made a party to the bill. 

[17] The fact that Kaste and others who are résidents within the 
State of Oregon were made parties to the cross-bill does not oust the 
court of jurisdiction. This and the déduction next previous are not 
affected by the question of the présent possession of the property, 
while the fact of possession may hâve a bearing. 

[18,19] Kaste not having been made a party in the main case, his 
equity of rédemption will not be eut off or barred by the foreclosure. 
While made a party to the cross-bill, he was not called upon to^ plead 
or answer to the original bill, nor to the answers thereto of Crawford 
and the Assets Realization Company. His being required to answer 
to the cross-bill does not suffice to require him to answer or appear 
in the main case. While the cross-bill sets up the mortgage, it is only 
set up with a view on the part of the David Investment Company of 
procuring subrogation to the extent of intertest paid hy it, and which 
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it was compelled to pay, and it makes no contention as to the amount 
due on the mortgage proper to the mortgagees. Kaste bas a right td 
be heard as to this, but, not being a party to the main suit, he 
is without opportunity to propound a controversy upon the inquiry, 
or at least he is not required to enter upon such inquiry, and in his 
last amendment of his answer he bas not done so. I do not see' how 
he can be barred of his equity of rédemption under the issues made 
by the respective pleadings and the manner in which they are brought 
upon the record. His position is not afifected by the case of Higgs 
V. McDulîfie, 81 Or. 256, 157 Pac. 794, 158 Pac. 953, nor can it be 
until his equity is foreclosed by a proper bill against him. 

As to some of the creditors, Kaste bas declared his purpose to sub- 
ordinate his equities to their demands, and this, I assume, rises to the 
dignity of a légal obligation. As to thèse creditors, the trustée stands 
in their relation, and is in a position to insist that their rights be ob- 
served ; but the pleadings nowhere set forth the facts essential to 
an adjudication respecting the relative rights of the parties concerned, 
and the court cannot attempt to settle the controversy hère. 

[20] Brayton & Lawbaugh and Moody vvere also brought in by 
the cross-bill. They set up their judgment liens, which are subordi- 
nate to the mortgage. They assail the validity of the mortgage, in that 
they assert that it is usurious, and should be forfeited to the state. 
This contention I will now consider, Equity does not look with favor 
upon forfeitures, and the case must be clear and indisputable before 
the court will impose so harsh a measure. 

[21] Without going into the testimony at length, I am persuaded 
that tiiese notes and the mortgage are Illinois contracts. Crawford, 
the trustée, is a résident and inhabitant of Chicago, 111., and was at 
the time thèse documents were executed. The documents were ail 
executed in Chicago, and, although they purport to be dated at Port- 
land, Or., the controlling transactions were had and negotiated in 
Chicago, the final exécution was there completed and terminated, and 
the notes are made payable there. This renders the documents Illi- 
nois contracts. DeWolf v. Johnson, 10 Wheat. 367, 6 L. Ed. 343 ; 
Ringer v. Virgin Timber Co. (D. C.) 213 Fed. 1001. Being Illinois 
contracts, there is, under the law of that state, no taint of usury. 

[22] Further than this, it is by no means clear that the notes and 
mortgage are tainted with usury, even if they may be considered to be 
Oregon contracts. The Monarch Lumber Company received, beyond 
question, the f uU face value of the loan. The David Investment Com- 
pany paid it that, or rather the différence between what the Assets 
Realization Company paid and the face of the notes. The David In- 
vestment Company, while it controlled the majority stock of the Mon- 
arch Lumber Company, was an independent entity. It sold the notes 
and mortgage to the Assets Realization Company, an entirely in- 
dependent concern, at a large discount. It became the loser by the 
discount, and not the Monarch Lumber Company, the real mortgagor. 
I am not prepared to say that the transactions thus consummated ren- 
der them usurious. Notes of the kind are bought and sold every day, 
and the price is regulated by the value of the securities on the market ; 
252 F.— 17 
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and it does not seem to me that there was such a close and interlocking- 
relationship between ail the parties to the transactions as to stamp 
the transactions as a device for evading the law or to render them 
usurious under the statute. 

[23] Coming, now, to the accounting, there is little to be said. 
Cfawford and the Assets Realization Company went into possession 
of the property. Attempts were made to form other corporations 
for readjusting the mortgage and debtor obligations, and to transfer 
the property to thèse concerns; but they ail came to naught, and the 
Suprême Court of the state has so declared. Nevertheless the mort- 
gagee, either by itself or through the agency of one or more of thèse 
concerns, continued in possession until the trustée in bankruptcy suc- 
ceeded thereto. Thèse parties assumed possession as mortgagees un- 
der the terms of the mortgage. They did what was deemed necessary 
to préserve the property, disposed of a large amount of personal prop- 
erty, and collected some rents and profits. They incurred obligations 
in the care of the property, and advanced taxes and funds to take 
care of the insurance, and hâve rendered a full accounting respecting 
the property and funds coming into their hands. It appears that they 
hâve expended more than they received, but hâve left in their hands 
some odds and ends of personalty of small value, consisting of a 
stock of moldings and a few groceries in the cookhouse. The trustée 
is entitled to thèse on the accounting, but for no money receipts. 

It is unnecessary to state the account further than this, as it is en- 
tirely manifest from the testimony that neither Crawf ord nor the As- 
sets Realization Company owes the trustée anything, or is accountable 
to him for anything except the small amount of personal property 
above mentioned. The account with the Monarch Lumber Company 
by Crawf ord, trustée, and the Assets Realization Company has been 
rendered. It appears quite clearly from the accountant's statement 
that the trustée and the Assets Realization Company, while in pos- 
session, expended $64,765.53 over and above the amount received by 
them. Of this amount $41,444.13 was for taxes and insurance. I 
will not stop to make a restatement thereof. Counsel for thèse parties 
hâve set the same forth in their brief quite impartially, and their dé- 
ductions appear to be warranted by the testimony. 

[24] The trustée, Crawford, and the Assets Realization Company, 
were compelled to enter into the possession of the property to protect it 
and prevent its disintegration. Of necessity they were required to 
carry the insurance against fire loss, and to pay the taxes, to prevent 
the dissipation of the property. To this v/as added the expense of 
watchmen and necessary repairs, to prevent threatened injury. The 
mortgage, by its sections 6, 7, 10, and 12, article 2, provided for the 
payment of thèse expenses by the mortgagee in case he was required 
to enter into possession for breach of the mortgage conditions and 
for recoupment against the property, for which a lien was reserved. 
The amount of the recoupment prayed for is $50,000, and to this I am 
of the opinion that the mortgagee and the Assets Realization Company 
are entitled, and the same will be declared a lien upon the property 
under the mortgage. The amount due upon the mortgage is the prin- 
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cipal, $300,000, and interest at the rate of 7 per cent, per annum f rom 
September 1, 1913. 

The David Investment Company guaranteed the payment of the 
mortgage notes, and in course of time was compelled to pay, and did 
pay, the first two years' interest falling due thereon, or the sum of 
$37,500, for which it is entitled to be subrogated to the lien of the 
mortgage; and the decree will so provide. 



UNITED STATES y. GREENBAUM. 

(District Court, E. D. Michlgan, S. D. May 16, 1918.) 

No. 5855. 

1. Indictment and iNroRMATiON ©=111(2) — Bankruptcy— Negativing Ex- 

ception — CONCEALING PKOPEBTY. 

There being no express exception or référence to exemptions In Bank- 
ruptcy Act July 1, 1898, § 2i>b (Oomp. St. 1916, § 9613), an indictment 
thereunder for eouceallng property need net allège the property was not 
exempt from exécution under .state laws, though section 6 (section 9590) 
secures to bankrupts allowance of exemptions under such laws. 

2. Indictment and Information <S=>111(.3) — Statutoby OrFENSE — Negativ- 

iNG Exceptions. 

Unless a statute creating an offense so defines it that it cannot be 
properly described witbout negativing an exception, an indictment for 
violation thereof need not négative the exception. 

3. Indictment and Information <S=>86(2) — Specifying Time and Piace. 

An indictment for coiicealing property while bankrupt, alleglng the 
concealment took place at the city of Détroit, in thls district, on July 5, 
1916, spécifies the place. 

4. Indictment and Information ©=587(2) — Specifying Time. 

An indictment for concealing property vi'hile bankrupt, alleglng the 
concealment took place at the city of Détroit, In this district, on July 
5, 1016, spécifies the time. 

5. Bankruptcy ®=>494 — Concealing Property— Indictment. 

Though Bankruptcy Act July 1, 1898, § la (22) (Comp. St. 1916, § 9585), 
provides that the word "conceal" shall include "secrète, falsify, and mu- 
tilate," it is sufficient, in an indictment under section 29b (section 961.3), 
to allège a concealment by uslng the word "conceal," witbout stating how 
or in what manner it was accomplished. 

6. Indictment and Information <&=»71 — Purposes of Indictment— Ceb- 

tainty. 

The purposes of an indictment are to Inform accused, wlth reasonable 
certainty, of the nature of the offense charged, so he may properly pré- 
pare hls défense, to enable him to use his acquittai. If agaln accused, and 
to enable the court to détermine whether acts alleged to constitute a 
crime would warrant a conviction thereof, if proved. 

7. Indictment and Information iS=110(4) — Following Language of Stat- 

ute— Exceptions to Kule. 

An Indictment based on an alleged violation of a statute sufficiently 
descrlbes the nature of the crime charged, if it foUows the language of 
the statute, unless it is too indeflnite to accurately indicate, witbout ad- 
dition of other words, the essential éléments of the alleged crime. 

8. Bankruptcy <&=5494 — Concealing Property— Indictment. 

An indictment under Bankruptcy Act July 1, 1898, § 29b (Comp. St 
1916, § 9613), charglng concealment by a bankrupt of a certain large por- 

©=9For other cases see same toplc & KEjY-NUMBER in ail Key-Numbered Digests & Indexée 
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tlon of liis property, conslsting of money and merchandise, s«tting forth 
its gênerai nature and allegin^ a more particular description is un- 
knowii, together with a blU of partlculars showlng that the property re- 
ferred to was ail the property belonging to hini on a siieclfled date, ex- 
cept the portion turned over or accounted for, sufficiently describes the 
property. 

9. Bankruptcy <S=3494 — Concealing Property— iNDicTMEîfT. 

An Indlctment under Bankruptcy Act. July 1, 1898, § 29b (Comp. St. 
1916, § 9613), alleging that on a certain date the bankrupt had certain 
property of a certain value, and that when he became bankrupt, about 
four months later, the aggregate of ail property turned over to his trus- 
tée was niuch less than he owned on the date mentioned, is not détec- 
tive, as showlng that défendant was merely being compelled to make 
an accounting, and was not charged with a crime. 

10. Criminal Law <®=>552(1) — Evidence or Crime— Necessitt of DiREct Evi- 

dence. 

It is not necessary that the commission of a crime should be proved by 
direct évidence, and It may be proved by eircurastantlal évidence; that is, 
by inferences properly drawn from clrcumstances. 

Joseph Greenbaum was indicted for concealing property while a 
bankrupt, and he demurs to the indictment. Demurrer overniled. 

John E. Kinnane, U. S. Dist. Atty., of Détroit, Mich. 
Selling & Brand, of Détroit, Mich., for défendant. 

TUTTLE, District Judge. This matter is before the court on a de- 
murrer to the indictment. The indictment charged the défendant with 
having knowingly and fraudulently concealed, while a bankrupt, cer- 
tain property, belonging to the bankrupt's estate, from the trustée in 
bankruptcy. The gist of the indictment is found in the foUowing al- 
légation therein : 

"And the grand jurors aforesald upon their llke oaths further présent that 
on, to wit: the fifth day of .Tuly, A. D, 1916, the sald Joseph Greenbaum at 
the City of Détroit in the sald division and district and withln the jurlsdic- 
tion of thls honorable court, who was then and there a bankrupt as afore- 
sald, and while he was such bankrupt, did unlawfully, knowingly, and fraudu- 
lently and feloniously conceal a certain large portion of his property belong- 
ing to the bankrupt estate of the said Joseph Greenbaum from the sald Harry 
C. Moulfhrop, trustée as aforesald of the property belonging to the estate in 
bankruptcy of the sald Joseph Greenbaum, said property then and there con- 
slstlng of money and merchandise of the value of, to wit, thirty thousand 
dollars lawful money of the United States, said merchandise comprised in 
said portion of said property being then and there of the foUowing nature and 
character, to wit, women's and children's clothlng and ready to wear garments, 
gênerai clothlng, dry goods, and merchandise, and being of the gênerai kind 
and description manufactured and handled at Wholesale and retail by said 
Joseph Greenbaum at his place of business at, to wit, Mo. 285 Gratiot avenue 
in said city of Détroit, a more particular description of said merchandise be- 
ing to thèse grand jurors unknown, and a more particular description of the 
dénomination, klnd, and character of said money being also to thèse grand 
jurors at this time unknown: — oontrary to the form, force, and effect of the 
act of Congress in such case made and provided, and against the peace and 
dignity of the United States of America." 

Défendant demanded a bill of particulars, specifying and describing 
the property which he is charged with having concealed, £md the 
place, time, and manner of such concealment. The court having or- 

(gïSjFor other cases see same toplc & KBY-NUMBER in ail Key-Numbertd Dlgests & Indexée 
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dered the furnishing of as definite a bill of particulars as was possible, 
the district attorney filed what he termed "the government's bill of 
particulars as far as it is novv able to furnish such," as follows : 

The ïoUowing is the government's bill of partlcuiars as far as it is now 
able to furnish such, to wit: 

Amount of merehandise and assets on hand per statement of 

Jan. 1, 1016 Ç20,090.27 

I^ess liabilities then owing 6,764.49 

Leavinf: net assets and property $13,325.78 

Plus net equity in house and lot 3,500.00 

Total net worth Jan. 1, 1016 $16,825.78 

Merehandise purcliased by défendant on crédit bctween Jan. 1, 
and Jlay 18, 1916 (the date of filing iietition in bankruptcy), 
over and above amounts paid .$36,352.43 

Total property and asset.s $53,178.21 

Less total property surrendered aud turned over 

to his trustée $6,000.00 

Less expenses and probable losses 5,000.00 $11,000.00 

$42,178.21 

Such bill of particulars also recited that the government was unable 
to furnish the bill of particulars desired by défendant, because the 
information demanded by défendant was from the very nature of 
the case not within the knowledge of the government, but was well 
known to défendant. It was alleged that the government — 

"is unable to state the exact kind, quantity, and value of the merehandise and 
chattels concealed by défendant, or the portion of such property that was in 
the form of money, or the kind of nioney, or dénominations thereof, for want 
of knowledge, such being pecullarly within the knovvledge of défendant, upon 
whom rests the burden of proof to show that he turned over to his trustée 
ail of his assets and to explain the apparent dlsappearance of property traced 
to and owned by him." 

Défendant thereupon filed a demurrer to the indictment on 16 dif- 
férent grounds, which may be grouped under three heads, as follows: 
First, that the indictment does not state any crime or misdemeanor 
punishable under the statutes of the United States ; second, that said 
indictment does not sufficiently decribe the time, place, or manner of 
the alleged concealment; third, that said indictment does not suf- 
ficiently describe the property alleged to hâve been concealed. 

[1] 1. The contention that the indictment does not state any ofïense 
punishable under the statutes of the United States is based on the 
ground that there is no allégation in the indictment that the property 
alleged to hâve been concealed was not exempt from exécution under 
the laws of the state of Michigan, wherein the défendant was domiciled 
for the six months immediately preceding the time of the filing of 
such indictment, and counsel refers to section 6 of the Bankrtiptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 548 [Comp. St. 1916, § 9590]), 
which provides that such act — 

"shall not affoct the allowance to bankrupts of the exemptions which are pre- 
scribed by the state laws in force at the time of the tiling of the pétition in 
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the State whereln they hâve had thelr domicile for the six montlis or Vas 
greater portion tlaereof immediately preceding tlie flling of tlie pétition." 

The provision of the Bankruptcy Act upon which this indictment 
is based is found in section 29b (section 9613), which provides, among 
other things, as follows : 

"A person shall be punished, by Imprisonment for a period not to exceed 
two years, upon conviction of the offense of having knowingly and fraudulent- 
ly concealed while a bankrupt, or after his discharge from hls trustée any of 
the property belonging to hls estate in bankruptcy." 

The contention of counsel just stated is clearly without merit. If 
it is the claim of the bankrupt that the property which he is thus 
charged with having knowingly and fraudulently concealed from his 
trustée consisted of his exemptions, and that for that reason he could 
not be guilty of having knowingly and fraudulently concealed such 
property, that is a matter of défense, to be presented upon his trial. 

[2] It will be noted that the section of the Bankruptcy Act on 
which this indictment is based does not contain any express exception 
or ref er to the exemptions of the bankrupt ; and it is well settled that, 
unless a statute creating an offense so defines such offense that the 
latter cannot be properly described without negativing an exception, 
an indictment charging a violation of such statute need not négative the 
exception. United States v. Cook, 17 Wall. (84 U. S.) 168, 21 I,. Ed. 
538; Stokes v. United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. 
Ed. 667 ; United State^s v. Stone (D. C.) 135 Fed. 392 ; United States 
v. Freed (C. C.) 179 Fed. 236. As was pointed out in United States 
v. Cook, supra: 

"Such an offense must be accurately and clearly described, and If the ex- 
ception is so incorporated with the clause deseriblng the offense that it be- 
comes in fact a part of the description, then it cannot be omitted in the plead- 
Ing; but If it is not so incorporated with the clause defining the offense as 
to beconie a material part of the définition of the offense, theu it is matter of 
défense, and must be shown by the other party, though it be in the same sec- 
tion, or even in the succeeding sentence." 

It is entirely plain that this contention must be overruled. 

[3,4] 2. Nor am I able to agrée with the contention that this in- 
dictment does not specify in détail exactly the time, place, or manner 
of the alleged concealment, and that it is therefore defective. It will 
be noted that such concealment is alleged to hâve taken place at the 
city of Détroit in this district and on, to wit, July 5, 1916. It there- 
fore certainly cannot be said that the time and place of the alleged 
offense are not specified in the indictment. 

[5] It is urged that the word "conceal" bas no such settled techni- 
cal meaning that its use sufficiently dénotes every élément necessary 
to constitute an offense under the statute, and it is insisted that, as 
section la (22) of the Bankruptcy Act of July 1, 1898 (Comp. S't. 
1916, § 9585), provides that the word " 'conceal' shall include secrète, 
falsify, and mutilate," it is not sufficient to allège a concealment by 
using the word "conceal," without stating how and in what manner the 
alleged concealment was accomplished. 

[6] The purposes of an indictment are to inform the accused, with 



UNITED STATES V. GREENBAUM 263 

reasonable certainty, of the nature of the offense with which he is 
charged, so that he may make proper préparation for his défense, to 
enable him to use his acquittai on such charge, if he is subsequently 
again accused of the same crime, and to enable the court to détermine 
in advance of the trial vvhether the acts of the accused alleged to con- 
stitute a crime would, if proved in court, warrant a conviction for 
such crime. United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 
588; Evans v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. 
Ed. 830; Cochran v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 
39 L. Ed. 704; Burton v. United States, 202 U. S. 344, 26 Sup. Ct. 
688, 50 L. Ed. 1057, 6 Ann. Cas. 392. In the language of the Suprême 
Court in United States v. Cruikshank, supra: 

"The objeet of the Indictment is, flrst, to fumlsh the aecused wlth such a 
description of the charge against liim as will enable him to make liis défense, 
and avail himself of his conviction or acquittai for protection against a fur- 
ther prosecutlon for the same cause ; and, second, to Inform the court of the 
facts alleged, so that It may décide whether they are sufflclent in law to sup- 
port a conviction, if one should be had." 

[7] It is also well settled that an indictment based upon an alleged 
violation of a statute sufficiently describes the nature of the crime 
charged against the accused if it foUows the language of such statute, 
unless such language is too indefinite to accurately indicate, without 
the addition of other words, the essential éléments of the alleged 
crime. United States v. Simmons, 96 U. S. 360, 24 L. Ed. 819; 
United States v. Britton, 107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520; 
Evans V. United States, supra; Potter v. United States, 155 U. S. 438, 
15 Sup. Ct. 144, 39 U. Ed. 214. As was said in Potter v. United 
States, supra: 

"The offense charged l.s a statutory one, and while it is doubtless true that 
it is not always sufflclent to use simply the language of the statute in de- 
scrlblng such an offense (United States v. Carll, 105 U. S. 611 [26 L. Ed. 
ll':>5]), yet if such language is, according to the natural import of the words, 
fully descriptive of the offense, then ordinarlly it is sufflclent." 

Applying this rule to the présent case, I think it clear that the word 
"conceal" is sufficiently descriptive to apprise the défendant of the 
nature of the crime alleged, without the addition of words to indicate 
the exact means by which the alleged concealment was accomplished. 
United States v. Comstock (C. C.) 161 Eed 644; United States v. 
Rhodes (D. C.) 212 Fed. 513. As was pointed out in United States v. 
Comstock, supra : 

"Under the statute now in question, the mode of concealment Is entirely ira- 
material. * * • By this indictment the défendant Is charged with fraudu- 
lent concealment of goods, and is glven due notice that évidence may be offer- 
ed against hlni of varions mo<les of concealment. To require the government 
to speelfy a particular mode of concealment would unnecessarily limit it to 
a particular mode, and deprive it of the rlght to introduce évidence that ail 
the modes of concealment — the actual hlding of goods, hidlng of books, ac- 
counts, or documentary évidence, by .secreting or mutUating the same, etc. — 
were used. It is unnecessary to set forth the évidence upon which the gov- 
ernment relies, and the défendant, as in ordinary cases, must take notice that 
any testimony relevant to the question of fraudulent concealment may be 
introduced against him." 
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The following language used by the court in Burton v. United 
States, supra, is applicable hère: 

"The averraents of the indictiiient were sufflclent to enable the défendant to 
prépare hia défense, and, in the event of acquittai or eonvictiou, the judg- 
ment could hâve been pleaded in bar of a second proseeution for the sanie of- 
fense. The accused was net entitled to more, nor could he demand that ail 
the spécial or particular means employed in the commission of the offense 
should be more fuUy set out in the indictment. The words of the indictment 
directly and wlthout ambiguity disclosed ail the éléments essential to the com- 
mission of the offense charged, and therefore, within the meaning of the Con- 
stitution and aceording to the rules of pleading, the défendant was intormed 
of the nature and cause of the accusation against him." 

The gist of the offense charged against the défendant is the know- 
ing and fraudaient withholding of property by him, while a bankrupt, 
from his trustée. If he has so withheld property belonging to the 
bankrupt estate, as alleged in the indictment, he is guilty of a violation 
of the section of the Bankruptcy Act in question. Whether such a 
concealment was accomplished by secreting, falsifying, mutilating, or 
through other means, is entirely immaterial. The object of this stat- 
ute is the protection of creditors from unscrupulous debtors, willing 
to évade the payment of just debts by wrongfuUy falling to turn over 
to the bankruptcy court property which in justice and in law no longer 
belongs to them. Congress has wisely declared such conduct to be a 
criminal offense, and the courts ought so far as possible to give effect 
to the obvions meaning of the statute. 

If the contention of counsel were adopted, it would place a premium 
upon the skill with which the concealment of such property was ac- 
complished. The unjust resuit which wovild follow can be readily 
appreciated. If the bankrupt were only clever and skillful enough 
to succeed in so concealing his property that neither the property nor 
the means whereby it had been concealed could be discovered, the 
successful culprit would thereby gain immunity from proseeution and 
the opportunity to freely enjoy the fruits of his nefarious enterprise. 
Congress certainly never intended such a resuit, and the courts should 
not permit the manifest object of this législation to be thus thwarted. 
The contention is overruled. 

[8] 3. It is urged that the indictment is defective, because it does 
not sufficiently describe the property alleged to hâve been concealed, 
and it is insisted that the indictment, taken in connection with the 
bill of particulars, shows that the défendant is not charged with hav- 
ing concealed any spécifie property properly describad, but that this 
proseeution is merely an attempt by the government to compel an ac* 
counting by the défendant through the means of a criminal proseeu- 
tion. 

I do not agrée with this contention. It will be noted that the de- 
fendant is charged with having knowingly and fraudulently concealed 
"a certain large portion of his property, * * * consisting of money 
and merchandise of the value of, to wit, thirty thousand dollars." 
The gênerai nature of the said property is set forth, and it is alleged 
that a more particular description thereof is unknown. The bill of 
particulars shows that the property which the défendant is charged 
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with having thus concealed is ail of the property belonging to him 
January 1, 1916, except the portion thereof vvhich he subseqiiently 
turned over, or accounted for, to his trustée. It seems to me that thèse 
allégations so refer to and identify the property alleged to have_ been 
concealed as to reasonably inform the défendant as to what particular 
property is meant, and to protect him, in the event of an acquittai, 
from a subséquent prosecution on the same charge. From the very 
nature of this crime, which I hâve already discussed, it would be ex- 
ceedingly difficult, if not impossible, for the government in such cases 
to give a more spécifie description of the property alleged to hâve been 
concealed ; and I know of no reason why it should be compelled to do 
so. In the case of Ripon Knitting Works v. Schreider (D. C.) 101 
Fed. 810, the same contention was made, and in overruling it the court 
used the following language, which seems to me equally applicable 
to the présent case : 

"The real point upon which the bankrupt relies is that he was unable to 
produce évidence, because he was not informed as to what particular prop- 
erty or money was suppo.sed to be abstracted or concealed ; in other words, 
that no particular property or money was descrlbed in any pleading on file. 
This ground of défense is technlcal, but unavalling. The prlnclples of rea- 
son and justice do not exact of those who hâve Incurred losses by extend- 
ing crédit to a dishonest merchant the Impossible thlng of traclng the pro- 
oeeds of merchandise which he has handled before compelllng him to sur- 
render money in hls possession which rightfully should be applled to the pay- 
ment of their accounts. In this case it is impossible for the trustée or the 
creditors to Identify the pièces of money which hâve corne to the hankrupt's 
hands, or to identify or describe the particular pairs of shoes which were 
sold for money which the bankrupt now coneeals ; and, belng impossible, It Is 
unnecessary." 

[9] Nor do I agrée with the contention that the défendant is merely 
being compelled to make an accounting, and is not charged with a 
crime. The government allèges that on the Ist of January, 1916, the 
bankrupt had in his possession certain property, having a certain val- 
ue, and that when he became a bankrupt, about four months later, 
the aggregate of ail of the property which he turned over to his trustée 
was much less than what he had owned on the date first mentioned. 
Necessarily, therefore, if thèse allégations are true, either the bank- 
rupt had lost or disposed of the missing property between such date 
and the date of his bankruptcy, or else at the time that he turned over 
to the trustée what purported to be ail of the property belonging to his 
estate in bankruptcy he concealed this missing property. There can 
be no escape from this conclusion. If the défendant can satisfactorily 
explain this .shortage, by accounting for its disappearance before he 
became a bankrupt, he cannot, of course, be convicted of concealing 
such property from his trustée. If, however, it is shown that he 
cannot account for such shortage, the necessary inference would be 
that he has withheld — that is, concealed — this property from his trus- 
tée. Stern V. United States, 193 Fed. 888, 114 C. C. A. 102. As was 
said in the case just cited: 

"It is difficult to imagine circumstances under which the burden of ex- 
plaining a fact or situation would be more clearly and peremptorily cast up- 
on those charged with a criminal offense than was the burden in this case cast 
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upon the défendants to account for the disposition of the large sum of mouey 
traced as coming into the harids of those défendants." 

It is well settled that in bankruptcy proceedings, either on applica- 
tion for a discharge or on summary order to deliver assets to the 
trustée, when it is shown that shortly before the filing of the pétition 
in bankruptcy the bankrupt owned certain property, and that such 
property was not subsequently accounted for or turned over to the 
trustée, thèse facts justify the inference that such property has been 
concealed by the bankrupt. In re Meyers (D. C.) 96 Fed. 408 ; In re 
Finkelstein (D. C.) 101 Fed. 418; In re Boyden (D. C.) 132 Fed. 991; 
In re Jacobs & Verstandig (D. C.) 147 Fed. 797 ; In re Lasky (D. C.) 
163 Fed. 99. As was said in Re Meyers, supra: 

"When, as in the case of this flrin, a \&rge shrinkage or dlsappearance of 
assets within a short period precedinis; failure cannot be explained In any 
ratlonal or intelligible manner, the inference is justifled of a fraudulent wlth- 
drawal and concealnient of assets." 

In the language of In re Lasky, supra: 

"The property of a bankrupt estate, traced to the récent control or pos- 
session of the bankrupt, is presumed to renialn there until he satisfactorily 
accounts to the court for its disposition or dlsappearance. * * * A mer- 
chant should not be permitted to shut hls eyes to the dlsappearance of his 
goods, and when called upon by the court to account therefor escape the pen- 
alty of tlïe law by slmply saylng: 'I bave not the goods. I hâve no money.' " 

[10] I see no reason why this same rule should not apply to the 
présent case. If the tracing of property into the hands of a bankrupt 
before his bankruptcy, coupled with proof of his failure to account 
for such property afterwards, warrants, in a civil proceeding, an in- 
ference of fact that the bankrupt has concealed such property, it 
would seem to logically follow that the same évidence may warrant 
the same inference in a criminal proceeding, provided, of course, that 
it satisfies the jury beyond a reasonable doubt of the fact to be proved. 
It is not necessary that the commission of a crime should be proved 
by direct évidence. It may be proved by circumstantial évidence ; 
that is, by inference properly drawn from circumstances. This court 
cannot say that if, on the trial of the défendant hère, the government 
prove circumstances from which an inference of concealment may 
properly be drawn, the jury would not be justified in finding défend- 
ant guiity of the crime charged. As was pointed out by the court in 
Stern v. United States, supra: 

"We may assume, from our knowledge of human affairs and human con- 
duct, that the offenses denounced by the Bankrupt Law and set forth in the 
Indictments are not such as can be readily proved by direct te.stimony. The 
very description of the offense indicates that this uiust be true. 'Conceal- 
ment' is the very essence of the conduet denounc-ed by the law, and a court 
and Jury, In admlnlsterlng this law, are not deallng wlth open and flagrant 
acts of the défendant, but with the fact of concealment Itself. The évidence, 
therefore, in such cases, must accommodate itself to the issue to be tried, and 
be such as in the practical affairs of llfe tends to produce belief and convic- 
tion in the minds of those to whom such évidence is addressed." 

I am satisfied that the allégations of this indictment, taken in con- 
nection with the bill of particulars, are sufficient to inform the défend- 
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ant of the nature of the offense with which he îs charged, to enable 
him to prépare his défense, to protect him against a subséquent pros- 
ecution on the same charge, and, if established by proper évidence, to 
show a violation of the statute in question. As was said by the Su- 
prême Court, speaking through Mr. Justice Brown, in Evans v. United 
States, supra: 

"While the rules of crimlnal pleading require that the accused shall be 
fully apprised of the charge made agalnst hlra, it should, after ail, be borne 
in mlnd that the object of crlminal proceedings is to convict the guilty, as 
well as to shield the innocent, and no impracticable standards of particnlari- 
ty should be set up, whereby the government may be entrapped into mak- 
Ing allégations which It would be impossible to prove." 

The demurrer is overruled. 



THE KONGSLI. 

(District Court, D. Maine. July 15, 1918.) 

No. 437. 

1. Admiealty <©=326 — Peocess of Forbign Court— Pboceeding in Personam, 

A suit in the French Tribunal of Commerce at Oran, Algerla, by the 
master of a Brltish vessel against the master of a Norwegian vessel, 
claiming damages for collision, in which that tribunal ordered a "pro- 
tective seizure," and reeeived a letter of indemnlty, and released the ves- 
sel from attachment, was a suit in personam, and not a proceeding In rem. 

2. Admibalty <S=326 — "Action in Rem"— "Action in Personam" — Distinc- 

tion. 

"Actions in rem" are prosecuted to enforce a right to the thing arrest- 
ed, to perfect a maritime privilège or lien attached to a vessel or cargo, 
or both, and in which the thing to be made responsible is proceeded 
against as the real party; and "actions In personam" are those in which 
an individual is charged personally in respect to some matter of admir- 
alty and maritime jurisdlction, and in which the process and proceed- 
ings are différent from those in an action in rem. 

[Ed. Note. — ^For other définitions, see Words and Phrases, First and 
Second Séries, In Personam ; In Rem.] 

3. Admiralty <S=>16 — Pkoceeding in Rem — Jubisdiction. 

The courts of the l'nited States recognize liens in rem arlslng out of 
maritime collisions, and possess the procédure to enforce them, and wlU 
do so, even where a collision occurred in the territorial waters of a coun- 
try whose law does not glve such maritime lien against the offending 
vessel. 

4. Abaiement and Revival <S=>13 — Pending Proceeding in Foheign Courts 

— Eïteot. 

The pendency of an action in a foreign court is no bar to a suit in the 
fédéral court, though it is otherwlse if a définitive judgment bas been 
rendered by the foreign court in such suit. 

5. Admibalty <S=a28 — IjIen— Action in Rem. 

Tlie owner of a vessel has a lien arlslng out of a collision, given by the 
gênerai maritime law of the United States, which may be enforced by an 
action in rem. 

6. Admiralty <©=î35 — Action in Rem — Foheign Law. 

The laws of the United States are suprême in the United States courts 
over the French law; and there is no reason, under the princlple of re- 

^=»For otber cases see same topic & KBY-NUMBER. In ail Key-Kumbered Digests & Indexes 
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dprocîty, for dlsmisslng a libel growing ont of a collision In Prench wa- 
ters, and leaving tlie (luestion to the French court, in whlcli a prevlous 
action in persouam bas been brouglit, whlcli bas not proceeded to judg- 
nient. 

7. Admikalty €=1 — JtJRisDicTiON— Maritime Usages of Foreign Countbies. 

The maritime usages of foreign countries are not obligatory upoa the 
courts of the United States, and will not be respected as authority, ex- 
cept so far as they are consonant with tlie well-setUed opinions of Eng- 
llsh aud American jurisprudence. 

8. Adiiikalty iS=>57 — PRocEEDiNa IN Rem— EiFFECT OF Proceedings in For- 

KiGN Court — Letter of Indemnity. 

A letter of indemnity, taken after a "protective seizure" by the Frencli 
Tribunal of Commerce In Oran, Algerla, upon whlch a vessel was re- 
Irused from attachraent arising ont of a collision, did not bave the force 
of a bond given to discharge a vessel arrested upon a suit In rem, in 
wliich latter case the bond discharges tlie lien, releases the vessel, 
aud takes the place of tlie vessel itself. 

In Admiralty. Libel by the Kincraig Steamship Company, Limited, 
against the Norwegian steamship KongsH. Claimant's exceptions to 
tlie libel, and its alternative motion to dismiss the libel, ovcrruled. 

Kirlin, Woolsey & îlickox, of New York City, and Benjamin 
Thompson and Nathan Thompson, both of Portland, Me. (John M. 
Woolsey, of New York City, of counsel), for libelant. 

Duncan & Mount, of New York City, and Wm. H. Gulliver, of Port- 
land, Me., specially, for respondent. 

HALE, District Jiidge. On Febniary 6, 1917, the British steam- 
ship Kincraig, owned by the Kincraig Steamship Company, Limited, a 
British corporation, and the Norwegian steamship Kongsli, came in 
collision in the harbor of Oran, Algeria. A suit was begun in the 
Tribunal of Commerce at Oran by Capt. Abbott, master of the Kin- 
craig, against Capt. Olsen, master of the Kongsli, claiming damages to 
the Kincraig, including damages for delay. Another suit was brought 
by the Oran Coal Company, owner of some coal barges injured in the 
collision, against both the master of the Kincraig and the master of 
the Kongsli. On February 15, 1917, Capt. Abbott in his suit petitioned 
the court for a "protective seizure" of the Kongsli for 225,000 francs, 
and such seizure was ordered ; on February 17, 1917, the "protec- 
tive seizure" was made and reported by the court officers. The seizure 
was also made at the same time on behalf of the suit of the Oran Coal 
Company. On February 23d it appears by a letter of indemnity that 
a guaranty in the sum of £20,000 was received to cover "the responsi- 
bilities and conséquences which may be determined, owing to the col- 
lision which occurred on the 6th of February." It appears that the 
Kongsli was on that day released from attachment. On February 7, 
1917, the Tribunal of Commerce by decree appointed three experts, 
former sea captains, to examine and report to the court on the extent 
of the damage to the coal barges and coal, and also on the extent of 
the damage to the Kincraig, including loss of time, and the liability 
theref or. Thèse experts made an examination of certain facts, and aft- 
erwards made a report to the court, in which they state their conclu- 
sions, as f oUows : 

^=>For other cases see aame toplc &. KEY-NUMBER ia ail Key-Numbered Dlgesbi & Indexes 
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"That it Is difflciilt to cast on tlie steamer Kongsli the entire responslblU- 
ty of aU the dama«es eaused by the breaking of its moorlngs as rauch to the 
Kincralg as to the barges-, and, admitting that there would be doubt about 
the etïiciency of its mooring, we think in our minds and consciences that its 
responslbility inust be very greatly lessened in reason of the atmospheric 
conditions, first causes of the accidents, both the violence and unexpected- 
ness of which may eon.ititute an accidenial case foreseen hy the lawmaker." 

The case at Oran has not proceeded to trial and judgment. After 
being released by the letter of indemnity, the Kongsli proceeded to sea. 

On March 22, 1917, this libel, brought by the Kincraig Steamship 
Company, L,imited, the owner of the steamship Kincraig, against the 
Kongsli, was filed in the District Court for the District of Maine ; the 
steamship having come into this jurisdiction. On the same day the 
vessel was arrested by the marshal. Bond was given in the sum of 
$140,000, and the Kongsli was released, and again proceeded to sea. 
This bond takes the place of the ship. 

The case now cornes before the court on the exceptions of the claim- 
ant to the libel, on the ground that the libelant already had a suit 
against the Kongsli for the same cause of action for which the présent 
libel is brought, on which suit there had heen an attachment and re- 
lease of the vessel on the giving of guaranty, that the ship was thereby 
made free and clear of ail liens for the claim of damage to the Kin- 
craig, and f rom the alleged lien, to enforce which the présent suit was 
brought, and that the présent suit and seizure of the ship are vexatious. 
An alternative motion is also made by the claimant to dismiss the 
libel. This motion is said to be addressed to the discrétion of the court. 

The libelant has moved to strike out the exceptions, on the ground 
that they do not come within the rule as to the scope and purpose of 
exceptions, but that the question raised by the claimant should be pre- 
sented by a motion to dismiss with proofs. Without entering into 
d discussion as to the technical objections to the exceptions, I will 
consider the question involved to be before the court on the motion. 

Does the fact that proceedings are pending in Oran, Algeria, consti- 
tute a bar to the proceedings hère ? 

[1-4] Upon an examination of the facts in the case, it does not ap- 
pear that the proceeding in the French court in Oran, Algeria, was a 
proceeding in rem. Indeed, there appears to be nothing in the law 
of procédure in France which corresponds with, or is similar to, a pro- 
ceeding in rem for collision under American or English law. The suit 
at Oran was a suit in personam to enforce a claim for négligence. In 
that suit a "protective seizure" was made ; that is, substantially, an 
attachment of the steamer. So far, then, as appears, the suit was 
not against the ship itself. It was a proceeding by attachment. So 
far as anything is shown, any other property might as well hâve been 
attached to secure the claim in question. It cannot be said that by the 
suit in the French court the same matters are brought at issue which 
are brought at issue in this suit. The différence between the two pro- 
ceedings has been repeatedly recognized in our courts. Wolf v. Cook 
(C. C.) 40 Fed. 432, 438; The Sabine, 101 U. S. 384, 391, 25 L. Ed. 
982. In the latter case, in speaking for the Suprême Court, Judge 
Clifford said; 
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"Actions in rem are prosecuted to enforce a right to thlngs arrested to 
perfect a maritime privilège or lien attaching to a vessel or cargo or both, 
and in whlcli the thing to be made responsible is proceeded against as the 
real party; but actions in personam are those in which an individual in 
chargea personally in respect to some matter of admiralty and maritime ju- 
risdiction. Both the process and proceedings are différent, and tJie appro- 
priate décree In the one might be absolutely absurd in the other." 

While, apparently, the French courts do not possess any procédure 
designed to enforce a lien in rem arising out of a maritime collision, 
the courts in our country do recognize such liens ; they hâve the ma- 
chinery to enforce them, and will enforce them, even where the colli- 
sion occurred in the territorial waters of a country whose law does not 
give such maritime lien against the oflfending vessel. It is the pre- 
vailing doctrine of our courts that the pendency of an action in a f or- 
eign court is no bar to a suit in the fédéral court. If a définitive judg- 
ment has bieen rendered in such suit in the foreign court, it is, of course,^ 
otherwise. The Eagle, 8 Wall. 15, 26, 19 L. Ed. 365 ; The Kalorama, 
10 Wall. 204, 218, 19 h. Ed. 941 ; The Isabella, 13 Fed. Cas. No. 7,100; 
Elder Dempster Shipping Co., L,imited, v. Pouppirt, 125 Fed. 732, 740, 
60 C. C. A. 50O; The Kaiser Wilhelm II (D. C.) 175 Fed. 215, 219 ; The 
Kaiser Wilhelm II (D. C.) 230 Fed. 717, 723 ; The Maggie Hammond, 
9 Wall. 435, 461, 19 L. Ed. 772. The Bold Buccleugh, a leading Eng- 
lish authority, has been repeatedly relied upon in our courts. That 
case is found under the name of Harmer v. Bell, 7 Moore (Priy\' 
Council) 267, 19 h. T. 235. The bark William was run down in the 
River Humber by the Bold Buccleugh, and lost. The owners of the 
William brought suit against the owners of the Bold Buccleugh in the 
Court of Sessions in Scotland. The steamer was arrested in Leith 
Harbor; on bail being given to answer the action in that court, she 
was released. She retumed to HuU and was there again arrested bv 
virtue of a warrant under the seal of the High Court of Admiralty; 
an action in rem was commenced in that court, and instructions sent 
to Scotland to abandon the suit in the Court of Sessions. The owners 
of the Bold Buccleugh appeared under protest. Dr. Lushington, the 
judge of the High Court of Admiralty, overruled the plea of the own- 
ers of lis alibi pendens. The Privy Council affirmed the décision. In 
speaking for the court. Sir John Jervis said : 

"The pleadings show that the proceedings in Scotland were commenced 
by process against the persons of the défendants, and that the seizure of the 
vessel vf&s collatéral to that proceeding, for the mère purpose of securing 
the debt. We hâve already explained that, in our Judgment, a proceeding in 
rem differs from one in personam, and it follows that, the two suits belng 
in their nature différent, the pendency of the one cannot be pleaded in sus- 
pension of the other." 

The learned proctors for the claimant hâve brought to my attention 
certain récent English authorities which seem to take a différent view. 
They hâve cited The Christianshorg (in the Court of Appeal, 1885) 10 
Probate Div. 141 ; The Hagen (Court of Appeal, 1908) ; The Jasep 
(1896) 12 Times Law Reps. 375, affirmed by Court of Appeal 12 Times 
Law Reps. 434. Thèse later cases do not overrule The Bold Buc- 
cleugh, but treat the question from a. différent point of view. The 
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Bold Buccleugh bas always been regarded as an authority, and is in 
the Une of our American décisions. The Suprême Court recognizes it 
as Sound law in courts exercising admiralty jurisdiction. The John 
G. Stevens, 170 U. S. 113, 127, 18 Sup. Ct. 544, 42 L. Ed. 969; The 
Elfrida, 172 U. S. 186, 206, 19 Sup. Ct. 146, 43 L. Ed. 413. In The 
Robert W. Parsons, 191 U. S. 17, 37, 24 Sup. Ct. 8, 15 (48 E. Ed. 7i) in 
speaking for the Suprême Court, Mr. Justice Brown said : 

"In ail thèse cases the distinction is sharply drawn between a common- 
law action in personam, with a concurrent attachment against the goods 
and chattels of the défendant, subject, of course, to any existing liens, and 
a proceeding in rem against the vessel as the debtor or 'offending thlng,' 
which is the characteristic of a suit in admiralty. The same distinction is 
caret'ully preserved in the gênerai admiralty rules prescril)ed by this court; 
rule 2 decluiing that in suits in personam the mesne process may be 'by a 
warrant of arrest of the person of the défendant, with a clause therein that 
if he cannot be found, to attach his goods and chattels to the amount sued 
for'; and rule 9, that in suits and proceedlngs in rem the process shall be 
by warrant of arrest of the ship, goods or other things to be arrested, with 
public notice to be given in the newspapers. The former is in strict analogy 
to a common-law proct^eding and is a concurrent remedy. The latter is a 
proceeding distinctively maritime, of which exclusive jurisdiction is given 
to the admiralty courts." 

Marsden, on Collisions at Sea, at pages 88 and 165, refers to The 
Bold Buccleugh as a leading authority. 

[5-7] In the case at bar the libelant has a lien given by the gên- 
erai maritime law of the United States. Such lien may be enforced 
by an action in rem. This right is given by the laws of the United 
States ; and the laws of the United States are suprême in our courts 
over French law. There appears, indeed, to be no reason in French 
law, under the principle of reciprocity, for dismissing the libel and 
leaving the question to the French courts, in a case which has not al- 
Teady proceeded to judgment. Hilton v. Guyot, 159 U. S. 113, 16 
Sup. Ct. 139, 40 E. Ed. 95. The maritime usages of foreign countries 
are not obligatory upon the courts of the United States, and will not 
be respected as authority, except so far as they are consonant with the 
well-settled opinions of English and American jurisprudence. This is 
well settled by the Suprême Court. The Elfrida, 172 U. S. 186, 19 
Sup. Ct. 146, 43 E. Ed. 413. 

[8] In the case in the French court in Algeria, the letter of in- 
demnity upon which the vessel was released from attachment did not 
Eave the force of a bond given to discharge a vessel which has been 
arrested upon a suit in rem. In the latter case, the bond discharges 
the lien and releases the vessel, because the bond is a substitute for the 
vessel. The guaranty of the bond takes the place of the vessel it- 
self . The letter of indemnity given in the case at Oran was not such 
a bond ; for the suit was not a suit in rem. If the suit had been a pro- 
ceeding in rem, and the vessel had been released upon a bond taking 
the place of the ship and becoming a substitute for the ship, then there 
would hâve been ground for holding that this further suit, hrought in 
the Maine district, might be a vexations proceeding ; but the f acts in 
the case at bar do not sustain the contention of the claimant. 

The libelant by its proctors has formally ofïered to dismiss the pro- 
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ceeding in the Frencli court. The claimant has not satisfied me that 
I hâve a right to dismiss this suit in the Maine district, and leave the 
parties to their remedy in the French court. In coming to this con- 
clusion, I do not find it necessary to consider whether the exceptions 
properly raise the question sought to be raised by them. The motion 
to dismiss, although directed to my discrétion, may be regarded as 
raising the whole question, and as properly presenting the facts. 

The exceptions are overruled; the motion to dismiss is overruled. 



In re ANDERSON. 

Pétitions of TODD-MEI.LOR CO. 

(District Court, D. Rhode Island. July 27, 1918.) 

No. 1573. 

1. Bankrxjptcy ©=>184(2) — Prefebential Transfer — Record — "Reqtjired." 

Under Banki-uptcy Act July 1, 1898, §§ eOa, 601) (Comp. St. 1916, | 9644), 
avolding preferentlul trnn.sfers by an insolvent recorded within four 
moiiths before bankruptcy iiroeeediiigs, "if by law such recording * * » 
is required," the word "re<iuired" does not meun requiiled for any purpose, 
and, in view of Gen. Laws R. I. 1909, c. 25.S, § 2, making an unrecoraed 
mortgage as between the parties valld the niere failure to record is in- 
sufflcleut évidence of a taeit agreement between the bankrupt and the 
mortgagtee to wlthhold it from record for Improper purposes. 

[Ed. Note. — For other définitions, see Words and l'hrases, First and 
Second Séries, Requlre.] 

2. MoBTGAGES ©=325(6) — Considération — Presumption. 

The presuiiiption is that a mortgage l.s for a présent considération. 

3. Bankrupïcy (®=>.342%— Evidence — Record. 

On pétitions to review refei'ee's order disallowing a mortgagtee's claims 
for payraent out of proceeds of mortgaged realty sold free and clear 
of liens, testlmony of bankrupt before référée, not properly a part of 
the record on the pétitions, might be disregarded. 

4. Bankbiiptcy <g=>340 — Préférence — Notice to Creditor — Evidence. 

On pétitions to review referee's order disallowing claims for payment 
out of the proceeds of mortgaged realty sold free and clear of liens, évi- 
dence hôld to sustaln referee's conclusion that the creditor, Immedlately 
recel ving the proceeds of the mortgage, had reasonable cause to belleve 
that a préférence was inteuded. 

5. Bankruptcy <S=3.342%-— Loan to Bankrupt- — Intbnt — Evidence. 

On pétitions to review referee's order disallowing claims for payment 
out of the proceeds of mortgaged realty, sold free and clear of liens, évi- 
dence held to supiwrt referee's flndlng that the loan was sought and 
made to procure funds to prêter a creditor, and to pay its clalm In fulU 

6. Bankruptcy <g=j,S42i4^HEABiNG Befobb Référée — Weight of Evidence. 

The crédit whlch should be attached to oral testlmony of wltnesses ap- 
peai-ing before the référée, and the weight whlch he should attach to 
sweeplng déniais of actual kno^Yledge of matters concemlng whlch knowl- 
edge or inquiry were to be expected, are matters to be flnally determlned 
by hlm. 

In Bankruptcy. In the matter of Aima C. Andersen, bankrupt. 
Two pétitions by the Todd-Meilor Company to review orders of the 

^z»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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référée. On pétition No. 1, order reversed, and petitioner's claim al- 
lowed ; and on pétition No. 2, order affirmed. 

Crâne, Munro & Earry, of Providence, R. I., for petitioners. 

BROWN, District Judge. Thèse pétitions seek to review the orders 
of the référée disallowing claims for payment out of the proceeds of 
real estate subject to morlgage; the real estate having been sold free 
and clear of hens. 

The first question is as to the vaiidity of the claim based upon a 
mortgage to Albert J. Eastwood, dated November 15, 1912, and record- 
ed February 10, 1916. 

The pétition in bankruptcy was filed March 13, 1916, and adjudicated 
March 27, 1916. 

The transfer of the mortgage by Eastwood to Todd-Mellor Com- 
pany, the petitioner, is dated March 6, 1916, and was recorded March 
11, 1916, two days before the filing of the pétition in bankruptcy. 

The évidence repwrted is insufficient to show any ground for im- 
peaching the Eastwood mortgage, except the fact that it was with- 
held f rom record. There is a failure of proof to show that it was not 
given for full considération, or that the bankrupt was then insolvent. 

[1, 2] Under chapter 253, § 2, of the General Laws of Rhode Island, 
a mortgage as between parties, though unrecorded, is valid. In apply- 
ing sections 60a and 60b of the Bankruptcy Law (A et July 1, 1898, c. 
541, 30 Stat. 562 [Comp. St. 1916, § 9644]), the référée seems to hâve 
followed those cases which interpret the clause contained in section 60a, 
"if by law such recording or registering is required," to mean requir- 
ed for any purpose. This is contrary to the décision in Carey v. Dono- 
ghue, 240 U. S. 430, 437, 36 Snp. Ct. 386, 60 E. Ed. 726, E. R. A. 
i917A, 295. The presumption is that the mortgage was for a présent 
considération, and unless the failure to record it can be regarded as 
sufficient évidence of a tacit agreement to withhold it from record for 
improper purposes, thereby making it in efi'ect a fraudulent transac- 
tion, there seems to be no ground for holding it invalid, since it was 
recorded February 10, 1916. Bailey v. Baker Ice Machine Co., 239 
U. S. 268, 276, Z6 Sup. Ct. 50, 60 E. Ed. 275 ; Remington on Bank- 
ruptcy, § \nÇ)'/uK 

I am of the opinion that the mère fact of failure to record is in- 
sufficient, in the absence of other circumstances, to show fraud, in 
which the bankrupt and the mortgagee, Eastwood, participated, and 
that in the hands of Eastwood the mortgage, so far as appears, was 
valid. 

It follows that the Todd-Mellor Company could rightfully purchase 
it, that the transfer to the Todd-Mellor Company of this mortgage 
was not prejudicial to creditors, and that under the transfer from 
Eastwood it is entitled to claim rights as a third mortgagee in the 
funds remaining after the satisfaction of the prior mortgages. 

[3-5] The second question is as to the vaiidity of the $1,600 mort- 
gage to the Todd-Mellor Company. 

This mortgage was executed February 15, 1916, and was to secure 
payment of a note for $1,600. After deducting interest and a 10 per 
252 F.— IS 
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cent, commission, the proceeds received frora the $1,600 mortgage 
amounted to $1,392. This money was immediately applied to the pay- 
ment of notes held by the Italo- American Mutual Trust Company, to- 
gether with a small additional amount. The eflfect of this was to pref er 
that Company and to pay it in full. 

The question is whether, upon the évidence, the référée was justified 
in applying Dean v. Davis, 242 U. S. 438, 17 Sup. Ct. 130, 61 L. Ed. 
419, which holds that, where an advance is made to enable the debtor 
to make a preferential payment, the transaction présents an élément 
upon which fraud may be predicated. As was said in that case : 

"It is a question of fact in eacU case wliat tlie intent was wlth which the 
loan was sought and made." 

The evmence seems sufficient to support the referee's finding that 
the loan was sought for the purpose of procuring funds to pay the 
Italo-American Company, and the purpose to which it was immediately 
applied is in itself évidence of the intent with which it was sought. 
There is some confusion in the record, and the petitioner objects to the 
considération by the référée of testimony given by the bankrupt bef ore 
him. As it does not appear that this is properly a part of the record 
upon thèse pétitions, this objection seems well taken, and this évidence 
may be disregarded. 

In the record proper appears, however, the testimony of Albert S. 
Eastwood, a créditer (not the mortgagee under the earlier mortgage), 
which was given at the hearing at which the petitioner was represented 
by counsel. From his testimony it appears that in a conversation with 
Bassett, treasurer of the bank, the witness stated that "he thought the 
Andersons were in a pretty bad way," and talked with the treasurer as 
to whether "we could get out some way together." This was but a 
short time before the Todd-Mellor loan to Anderson and the payment 
to the bank. 

I find no error in the referee's conclusion that the bank had reason- 
able cause to believe that a préférence was intended. That the efforts 
to secure a loan followed so shortly after this conversation, together 
with the fact of the immédiate application of the proceeds, is in itself 
sufBcient to warrant an inf erence that pressure was exerted by the bank 
to secure payment. 

Upon the question of the intent with which the loan was made the 
évidence is circumstantial. The property ofïered as security for the 
loan was already heavily incumbered, beyond the ordinary margin of 
security, and the new loan sought was for an amount which practically 
covered, if it did not exceed, any possible equity in the real estate. A 
commission of 10 per cent, was chargéd, in addition to interest, and Mr. 
Todd, the président of the Todd-Mellor Company, testified, explaining 
this commission: "It was a chance, and we were getting well paid for 
it." In reply to the question : "Q. Greater chance than you usually 
take?" he said: "In the ordinary course of business, but we do take 
them from time to time." 

Under ail the circumstances, and in view of the prior unrecorded 
mortgage, the référée was entitled to find that the mortgage was not 
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taken in the ordinary course of business, but for some exceptional reâr^ 
son. 

That a mortgage of this character was taken upon such doubtful se- 
curity, without inquiry as to the personal responsibility of the maker 
of the note, and as to whether the proceeds of the note were to be ap- 
plied to the réduction of the borrower's other indebtedness, thus increas- 
ing the personal responsibility of the borrower, seems improbable. 

Mr. Todd was a director and the secretary of the Italo-American 
bank, and his attorney, Mr. Bail, who exainined the title, was also a 
director. It is improbable that the mortgagor sought a loan from a 
director of the bank with any intent of concealing the obligations to the 
bank; and it seems much more probable that the intent to apply the 
proceeds of the mortgage to the payment of the bank was stated as an 
inducement to secure the loan than that it was not stated, or that it was 
concealed from Mr. Todd. The unusual character of the security of- 
fered would naturally hâve led a business màn of sagacity to make 
full inquiries, and the omission of the natural inquiry is hardly explain- 
able, except upon the theory that the lender preferred not to be inf orm- 
ed or to receive any notice which might affect the validity of his se- 
curity. 

What is in fact donc by concurrent acts tends in itself to prove what 
was prearranged. The bank, after notice putting it on guard, secured 
its préférence; the bankrupt borrowed the money applied to making 
this préférence from a director and secretary of the bank, after the 
examination of the title by another director of the bank. 

[6] The crédit which should be attached to oral testimony of wit- 
nesses appearing before him, and the weight which he should attach 
to sweeping déniais of actual knowledge of matters conceming which 
knowledge or inquiry were to be expected, were matters to be finally 
determined by the référée. Upon a careful reading and examination of 
the testimony of Mr. Todd, I agrée with the ref eree's finding that there 
are improbabiiities in Mr. Todd's testimony. The référée heard this 
testimony, and I am unable to say that he erred in refusing to give 
crédit to repeated déniais of knowledge usually required in the course, 
of dealings between mortgagor and mortgagee where the security is 
doubtful. 

In the absence of any crédible explanation from the lender, the nat- 
ural inference may be drawn from the circumstances. 

The case in its gênerai aspects is not unusual. In cases of préfér- 
ence, ail knowledge of any intent to prefer or to assist in bringing about 
a préférence is usually denied. The chief reliance must be upon cir- 
cumstantial évidence, interpreted in the light of expérience as to the or- 
dinary methods adopted by créditer s, who seek a larger share of a 
bankrupt's assets than can be secured under a System of administration 
which calls for equality. 

Upon a careful considération of the very thorough briefs of coun- 
sel for the petitioner, I am of the opinion that the following orders 
should be made : 

In pétition No. 1, relating to the proceeds of the Eastwood mort- 
gage, the order of the référée is reversed, and the claim of the Todd- 
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Mellor Company for the amount of principal still due on the Eastwood 
tnortgage, with interest to July 11, 1916, amounting to $1,126.42, is al- 
lowed, subject to correction upon entry of decree of computations, and 
to déduction for the actual proportional expense of sale, but witbout de. 
duction of any of the gênerai expenses of the bankruptcy proceedings. 

In pétition No. 2, as to the mortgage to the Todd-Mellor Company, 
the order of the référée is approved and affirmed. 

Draft decrees may be presented accordingly. 



ÀMMON & PEUSON v. NAIÎRAGANSETT DAIET CO., Limited. 

(District Court, D. Ehode Island. July 31, 1918.) 

No. 74. 

1. Teadk-Marks and Trade-Names <S=9.3(3) — Infringemeint— Evidence. 

in suit to restraiu défendant froni using tUe woi'd "Queen" as a trade- 
mark for oleomarKariue, held, under tlie évidence, that plaiutlffi waa 
entltled to injunclion agalnst infrlngement of trade-mark "Queen of the 
West," and agalnst the use of the word "Queen" In connection with sale 
of oleomargarine. 

2. Trade-Marks and Tradk-Names <S=»t>l ^ Infringement — What Consti- 

TUTES. 

ïlie rules applicable to the use of the same uame ou distinct kinds of 
goods are inapplicable in cases where the product is the same, and the 
only différence is in the slze or form of the réceptacle or package in 
wlîieh the product is sold. 

3. TRADE-MaBKS and TRADb-NAMKS <S=>59(5) — Infbingement— WlIAT CoN- 

STITUïES. 

The unnecessary adoption of a part of plaintlff's trade-mark, a part 
so substantial as to hâve become a trade-name or nlckname for the goods, 
is geuerally regarded as an infringement. 

4. Trade-Mabks and Trade-Names <S=5ÔO(ô) — Infbinqement— Wiiat Con- 

stitutes. 

The use by a défendant of a trade-mark Identlcal with a nauie which 

has been derlved from plaintltC's trade-mark proper, and lias bycome suf- 

ficiently descriptive of plaintlff's goods, is tlie adoption of u mark which 

vvlU cause Its goods to bear the same name in the market. 

6. Tbade-Marks and ïeade-Names <S=»57 — Infbingelment — Wjiat Consti- 

TUTES. 

Nellher subtractions from nor additions to a trade-mark proper wlU 
avold iufi-ingeuient, when such tmitatiou as Is likely to lead to confu- 
sion still remains, despite the change. 

In Equity. Bill by Amraon & Person, a corporation, against the 
Narrangansett Dairy Company, Limited. Decree for plaintifï. 

Edwards & Angell, of Providence, R. I., for plaintifï. 

Wilson, Gardner & Churchill, of Providence, R. L, for défendant. 

BROWN, District Judge. This is a hill in equity to restrain the 
défendant from using the word "Queen" as a trade-mark for oleo- 
margarine, The défendant, by counterclaim, seeks a similar remedy 
against the use of the word "Queen" by tlie plaintifï. 

The plaintifï, Ammon & Person, is a corporation of the state of 

^ssFor otber cases see same topic b KEY-NUMBER in ail Key-Kumbered Dlgests & Indexes 
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New Jersey, having its principal place of business in Jersey City, and 
the défendant, Narrangansett Dairy Company, Limited, is a corpora- 
tion of the State of Rhode Island, with its principal business at Prov- 
idence, R. I. 

It is proved that the plaintiff's predecessors had applied the trade- 
mark "Queen of the West" to oleomargarine sold by them before Sep- 
tember 30, 1891, and that the plaintiff has continued to use that trade- 
mark for many years. The défendant has proved that from 1909 to 
1915 the Narragansett Dairy Company, an earlier Rhode Island cor- 
poration, used the word "Queen" alone as a trade-mark for oleo- 
margarine. Afterwards, on February 8, 1912, the plaintifï filed its 
application for registration of the trade-mark "Queen," which was 
registered April 21, 1914. 

Upon its reply brief the plaintiff says : 

"The défendant is In no worse position, and the plaintiff Is in no better 
position, l)y reason of the reRistratlon of tl:e word 'Queen,' so far as this pro- 
œedlng is coiieerned, than if It had not registered the word." 

[1] The primary question is whether the évidence of its long-estab- 
lished use of the words "Queen of the West," applied to oleomargarine, 
is sufficient ground for an injunction against the subséquent use of the 
word "Queen" by the défendant, or would hâve been sufificient against 
the former Narragansett Dairy Company, which began such use in 
1909. For the décision of this question it is unnecessary to déter- 
mine whether the défendant has succeeded to the rights, if any, of 
the earlier Narragansett Dairy Company. It is true that a question 
of estoppel is raised, and the testimony of officers of the former Nar- 
ragansett Dairy Company and of the vice président of the plaintiff was 
oft'ered on that issue. This testimony was given orally, and it ap- 
peared to me that witnesses on each side were testifying as to matters 
of which they had a very indistinct recollection. From this testimony 
I am unable to fînd that the use of the word "Queen" by the earlier 
Narragansett 'Dairy Company was brought to the attention of the 
plaintiff in 1909 or 1910, or that there was any discussion concerning 
a slip of paper upon which was written in pencil the word "Queen." 
The witnesses on both sides were testifying to matters occurring seven 
or eight years before, their recollection was far from clear, and the 
testimony does not satisfy me that there was any notice to the plaintiff, 
or inaction on its part, or knowledge sufficient to support the défense 
of estoppel even were the défendant entitled to rely upon any es- 
toppel of the plaintiff against the former Narragansett Dairy Com- 
pany, which it is unnecessary to décide. 

The plaintiff has proved, not only the use of the words "Queen of 
the West" as a trade-mark proper applied to réceptacles for oleomar- 
garine, but produces a number of trade circulars in which its product is 
referred to by the shorter name "Queen," and has also produced tes- 
timony to the effect that it was common for customers to describe plain- 
tiff's goods by the shorter name. This testimony is crédible, and ac- 
cording to common expérience; and this preceded any other use of 
the word "Queen" alone in connection with oleomargarine. 

While there is some uncertainty in the évidence as to the sale of 
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goods by the plaintiff with the word "Queen" alone affixed thereto 
before the date of the application for registration, February 8, 1912, 
the évidence shows the earlier use of the word "Queen" alone as a 
trade-name descriptive of plaintiff's goods — a trade-name derived f rom 
the plaintiff's technical trade-mark, "Queen of the West." 

The plaintiff, having associated its goods with the word "Queen," 
whether used alone as a trade-name or as a part of the entire trade- 
mark "Queen of the West," contends that the use of the name "Queen" 
by défendant as a trade-mark has such obvions tendency to confusion 
of the goods of the plaintiff with the goods of the défendant as to 
make such use hy the défendant an infringement of its prior right. 

[2] There is much testimony in the case as to the différent forms of 
packages to which the words "Queen of the West" and "Queen" were 
applied ; but, as they were ail applied to the same product, oleomar- 
garine, I think no substantial distinction can be based upon différences 
in the packages, or upon the respective dates at which plaintiff and 
défendant, or the former Narragansett Dairy Company, applied the 
word "Queen" to cartons or cases rather than to tubs. The rules ap- 
plicable to the use of the same name on distinct kinds of goods seem 
inapplicable in this case, where the product is the same and the only 
différence is in the size or f orm of the réceptacle or package in which 
the product is sold. 

There is much discussion as to whether the word "Queen" is the 
"dominant" word of the trade-mark ; but it is enough to say that it is 
so substantial a part of the trade-mark that, without the qualifying 
words "of the West," it has been extensively used as a sufficient de- 
scription of the product to which is applied the whole trade-mark 
"Queen of the West." 

[3-5] The unnecessary adoption of a part of a plaintiff's trade-mark 
— a part so substantial as to hâve become a trade-name or nickname 
for the goods — is generally regarded as an infringement. The use by 
a défendant of a trade-mark identical with the name which has been 
derived from a plaintiff's trade-mark proper, and has become suffi- 
ciently descriptive of plaintiff's goods, is the adoption of a mark which 
will cause its goods to bear the same name in the market. Neither 
subtractions from nor additions to a trade-mark proper will avoid in- 
fringement, when such imitation as is likely to lead to confusion still 
remains despite the changes. Hopkins on Trade-Marks, etc. (3d Ed.) 
§ 138, p. 321, and section 113, p. 279; Saxlehner v. Eisner, Mendelson 
Co., 179 U. S. 19, 33, 21 Sup. Ct. 7, 45 L. Ed. 60; Thomas G. Plant v. 
May Co., 105 Fed. 375, 44 C. C. A. 534; Gordon's Dry Gin Co., Ltd., 
V. Eddy & Fisher Co. (D. C.) 246 Fed. 954. 

Whether, upon the évidence in this case, the plaintiff is entitled to 
rely upon infringement of its registered trade-mark "Queen," applied 
for February 8, 1912, seems doubtful, in view of the uncertainty as 
to whether the word "Queen" alone had ever been affixed to goods 
sold by the plaintiff before that date. There is, however, sufficient 
évidence that before that date it had been used as a trade-name not 
affixed to goods. The trade-mark up to that time appears to hâve 
been the fuU term "Queen of the West." While it is not impossible 
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that under spécial circumstances the two marks, "Queen" and "Queen 
of the West," mig-ht subsist as distinct and equally valid trade-marks, 
sufficiently differentiated by the circumstances under which they had 
become known to the trade, I am of the opinion that it is not so in the 
présent case, and that the defendant's counterclaim must be dismissed. 
The plaintiff's right in the présent case seems to rest upon infringe- 
ment of its unregistered trade-mark "Queen of the West" and of its 
trade-name, rather than upon any rights which it may hâve acquired 
by registration of the word "Queen." 

As the case is presented, it seems douhtful whether the plaintiff is 
entitled to statutory remédies provided in sections 19 and 20 of the 
Trade-Mark Act of February 20, 1905 (33 Stat. 729, c. 592 [Comp. 
St. 1916, §§ 9504, 9505]), as amended by Act March 2, 1907, c. 2573, 
34 Stat. 1251, and Act Feb. 18, 1911, c. 113, 36 Stat. 918, and Act Jan. 
8, 1913, c. 7, Z7 Stat. 649 (Comp. St. 1916, §§ 9490, 9491), which re- 
late to registered trade-marks. 

The bill, however, is between citizens of différent states and con- 
tains allégations of proper jurisdictional amount, and is sufficient as 
a bill for an unregistered trade-mark. 

The évidence fails to show that the défendant has adopted the word 
"Queen" with any intention of deceiving the public, or of appropriat- 
ing the plaintifif's good will or trade réputation. The word "Queen" 
was used by the défendant apparently in good faith and in reliance 
upon its former use by the earlier company, which had used it since 
1909. Mr. H. E. Possner, testifying as to the adoption of the word 
"Queen" at that time, said : "We simply thought of it ; that is ail." 

There is no évidence in the case to show that in fact the goods of 
the défendant were ever mistaken for those of the plaintiff, or that any 
person was ever deceived in the purchase of oleomargarine by the use 
of the defendant's marks, or that the défendant has interfered with 
the plaintiff's market, or deprived it of any profits, or to show any 
éléments of actual fraud. 

I am of the opinion that the plaintiff is entitled to an injunction 
against infringement of the plaintiff's trade-mark "Queen of the West," 
and against the use of the word "Queen" in connection with the sale 
of oleomargarine. Whether it is also entitled to an accounting, and 
to the destruction of prints, etc., under the provisions of the registra- 
tion act, or to other relief, seems doubtful. Straus v. Notaseme Co., 
240 U. S. 179, 36 Sup. Ct. 288, 60 L. Ed. 590. Upon thèse questions, 
however, counsel may be heard upon the settlement of a decree. 

A draft decree may be presented accordingly. 
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ATKINS V. GARRETT. 
(District Court, W. D. Louisiana. July IC, 1917.) 

Ko. 1075. 

1. Sales <©=»101 — Rescission— Gbounds—Nonpayment or PnEciiASE Peice. 

That, plaintlft" seller flled suit for judgnient on note given by défend- 
ant buyer for stock would not lie an attlrniance, estopping plaintifC, alter 
dismissing such suit, from suing for a rescission for nonpayraent of 
purchase priée, in view of Clv. Code La. art. 2564, as to dissolu- 
tion of sale taking place on nonpayment of purchase priée. 

2. Sales i©=>96— Suit fob Rescission— Intebest of Selleb. 

That plaintiff, seller, prior to institution of suit for rescission, had 
disposed of identical certltleate covering shares of stock sold to défend- 
ant, would not bar suit for laek of interest, where plaintifC owned other 
stock more than sufHelent to cover shares sold to défendant, and défend- 
ant in sald suit for rescission set up demand for damages for wrongful 
conversion and sale of certiticate. 

3. Sales <Sï=j103 — Rescission— Condition Précèdent. 

Teuder of divldends received by seller on stock sold by hlm to défend- 
ant, and by défendant pledged as security for purchase price, was not a 
condition précèdent to suit to rescind for nonpayment of purchase price. 

4. Sales <ê=>99 — Rbscission— "Of Right." 

Défendant, buyer, would not, four montlis after institution of suit 
by plaintifC, seller, for rescission ïor nonpayment of purchase price, hâve 
right to make payment of note given for purchase price and demand 
surrender of stock sold, but held by plaintiff as collatéral, in view of 
Clv. Code La. art. 2564, as to dissolution taking place "of right"; that 
is, as a niatter of course. 

5. Saleb ®=>99 — Pledges— Right of Pbivate Sale. 

Civ. Code La. art. 3165, as to pledgee having no right to sell at pri- 
vate siile, where right so to do is not given, does not affect the right of 
pledgee, where stock was iiledged to secure iiayment of purchase price, 
from exerclsing his right to demand a resolution of the sale for nonpay- 
ment of price. 

In Equity. Suit hy J. W. Atkins against L,. C. Garrett. Judgment 
for plaintiff. 

This is a suit at law for the rescission of a contract of sale of 50 shares 
of stock of the Ijenzburg-Orichton Oil & Gas, ('ompany for nonpayment of the 
purchase price, represented by the note of the purchaser for $5,000, the pay- 
ment of whlch was secured by the 50 shares of stock as collatéral. A trial 
by Jury was waived and the case submitted to the court. 

It appears from tlie admissions and the évidence adduced that on .Tune 
25, 1915, défendant, Garrett, who then lived at Mobile, Ala., by letter, pur- 
chased the stock in question from the plaintiff, Atkins, to whom he inclos- 
ed his CO-day note for the price. On recelpt of defendant's note, plaintiff 
wrote him that he had indorsed the certiticate in blank and had written on 
tlie note, "This note secured by 50 sliares of stock in the Lenzburg-Crichton 
Oil & Gas Company, certiticate No. 136, for 50 shares," and that he had at- 
tached the note to the stock certiticate and held the same subject to de- 
fendant's order. Tlie note was not paid at maturity, and finally, on Sep- 
tember 8, 1915, plaintitf, Atkins, brought suit to recover judgment for the 
amount of the note, with interest, with récognition of his pledge of the stock, 
and ordering same seized and sold to satlsfy the judgment. Three days 
later this particular certiflcate No. 136 was disposed of by plaintiff, and he 
thereafter dismissed the pending suit for a moneyed judgment on defend- 

<g;=»For other cases see same topic & KEY-NUMitER in ail Key-Numbered Digestg & Indexes 
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ant's note, and on October 30, 1915, filed tlie présent suit for resdsslon of the 
sale for nonpayment of tlie purchase priée. 

On Ii'ebruary 1, 1916, défendant tendered plaintlff the amount Of the note 
sued on, wlth interest and costs, which the plaintlff decllned. Sonie further 
negotlations between the parties followed, and the plaintlff was told to leave 
the stock at the Commercial National Bank, and he accordingly left at the 
bank a certlftcate for 50 shares of stock, to be delivered to défendant on 
payment of the amount due; but the défendant decllned to take the stock 
and pay the money to the bank, because the note sued on was not placed with 
the stock In the bank. The Leuzburg-Crlchton 011 & Gas Company struck 
cil and prospered. Just after the purchase of the stock by défendant an 8 
per cent, dlvldend was declared, yieldlng $400 on his 50 shares, whlch was 
pald to plaintlff, as were ail subséquent dlvidends. Thèse dividends aggre- 
gated 107% per cent., more than suffi'cient, If credlted on defendant's note, 
to pay the debt, wlth Interest. 

The défendant, alleglng in hls answer a conversion and disposition of the 
stock by plaintlff to other parties, clalms that he lias been daniaged in the 
sum of $12,400, the value of the stock, plus $400 dlvidends coUected by plain- 
tlff, prior to such conversion, with Interest, less the amount of defendant's 
$5,000 note, wlth interest, for which amount he asks iudgment, and, in the 
alternative, for judgment for 50 shares of the Ijenzburg-Crichton OU & Gas 
Company's stock, or its présent value, plus the dividends pald on same, less 
the amount of hls note, wlth Interest. 

S. M. Cook and Alexander & Wilkinson, ail of Shreveport, I<a., for 
plaintlff. 

Hardy, Grogan & Percy, of Shreveport, l^^., for défendant. 

JACK, District Jtidge (after stating the facts as above). The right of 
the plaintlff to demand the rescission of the sale of stock for nonpay- 
ment of the note given for the purchase price is based on article 2564 
of the Civil Code of Louisiana, which provides that the dissolution of 
the sale of movable effects shaJl take place of right, if demanded, on 
nonpayment of the purchase price. 

[1] I. It is contended by défendant that the plaintiff, having elected 
to file suit for judgment on the note, could not thereafter dismiss such 
suit and sue for rescission of the sale. Counsel argues that this suit 
on the note was an affirmance of the contract, and plaintiff was there- 
by estopped from an action to annul. The authorities cited are from 
the common law, whereas the remedy invoked in this suit is peculiar to 
the civil law. "By the law of England," says Benjamin on Sales (book 
V, part 1, p. 622, of 2d London édition), "differing in this respect 
from the civil law, the buyer's default in paying the price will not jus- 
tify an action for the rescission of the contract, unless that right be 
expressly reserved." Hence thèse common-law cases, in which the 
annulment of sales were sought on the ground of fratid or error, hâve 
no analogy to the case at bar, in which a sale originally in every re- 
spect valid and binding is sought to be rescinded, not because of any 
fraud in its inception and exécution, but because of the purchaser's 
default thereafter in faihng to pay the purchase price. 

The plaintiff had the right to sue, either to enforce payment of the 
note, or for the rescission of the sale ; but there is no reason why, hav- 
ing first resorted to the former remedy, he should he eut off from the 
latter, and in fact the I^ouisiana Suprême Court has so specifically 
held. Canal Bank v. Copeland, 15 L,a. 79. 
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[2] II. The fact that the plaintiff, prior to the institution of the 
présent suit, had disposed of the identical certificate No. 136, cover- 
ing the 50 shares of stock sold défendant, is no bar to the pros- 
ecution of this suit, because of lack of interest. Plaintiff, at the time 
he disposed of this certificate, and continuously for over a year af ter 
filing the suit, owned other stock more than sufficient to cover the 50 
shares sold the défendant. It was not sacramental that he should 
hâve kept attached to defendant's note as collatéral that particular 
certificate. A certificate is not the stock itself, but merely the évidence 
of it. As is said by Cook in his work on Corporations (4th Edition,, 
section 469) : 

"One share of stock does not dlffer from another shàre of the same capi- 
tal stock. Each is but an undlvided interest In the corporate rlghts, privi- 
lèges, and property. Accordingly it is held that a pledgee need not retaIn in 
his possession the identical shares of stock whlch were pledged to hlm, but 
the rights of the pledgor are fully preserved, if slmilar stock is retalned by 
the pledgee until the termlnation of the pledge." 

Counsel for défendant cites Barron v. Jacobs, 38 La. Ann. 370, and 
Castle V. Ployd, 38 L,a. Ann. 583, in which case it was held that plain- 
tiffs were without interest to sue for the rescission of sales of real es- 
tate where, after such sales, they had sold their interest in the prop- 
erty to third parties. See, also, George v. Knox, 23 La. Ann. 354; 
Templeman v. Pegues, 24 La. Ann. 537. So, in the case at bar, were 
it not for the reconventional demand of défendants for damages for 
the wrongful conversion and sale of such stock, it might be that this 
plaintiff would be without interest to demand the resolution of the sale. 
But, in view.of this reconventional demand, he certainly has a vital 
interest in sustaining his claim for rescission, and, while plaintiff's suit 
was, of course, filed prior to the reconventional demand of défendant, 
plaintiff's claim for rescission is, in effect, in défense to defendant's 
claim for damages. 

[3] III. The plaintiff was under no obligation, as a condition pré- 
cèdent to his suit, to tender payment to défendant of the dividends 
received by him on the pledged stock. In McKenzie v. Bacon, 41 
La. Ann. 6, 5 South. 640, it was held that the vendee of real estate, 
against whom a judgment of resolution of the sale has been obtained, 
owes to the vendor rents and revenues. If plaintiff is entitled to a 
rescission of the sale, he would be entitled to keep thèse dividends. The 
resolution of the contract would place the parties in the same position 
they were at the time it was entered into. The plaintiff would be en- 
titled to a return of his stock, with its dividends, and the défendant 
would be entitled to the return of his note, without the payment oî 
interest. (No interest has been paid on the note.) 

[4] IV. I now come to the main issue in the case. Did the défend- 
ant, at the time of his tender, February 1, 1916, over four months after 
the institution of the présent suit for the resolution of the sale, hâve 
the right to make payment of the note, demand the surrender of his 
stock held as collatéral, and put an end to the litigation ? 

Ordinarily payment is the end of the law, and, as was said in the 
récent case of Watson v. Feibel, 139 La. 375, 71 South. 585, on which 
défendant relies: 
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"The resolution of the sale Is allowed 'only after the vendor has exhaust- 
ed. every remedy for obtaining payineiit' [the court quoting from the Freiich 
commcntator, Touiller]. Cau a vendor, to whom paymeut in principal, in- 
terest, and costs Is tendered, and who refuses to accept, be said to hâve ex- 
hausted every remedy for obtaining payinentV" 

Again, in Perkins v. Frazer, 107 La. 393, 31 South. 774, the court 
said : 

"The spirit of the law is against the enforcemeut of the resolutory condi- 
tion, and in favor of the contract being carrled out, if possible." 

In the case of Watson v. Feibel, plaintiff, after making formai 
demand on défendant for the payment of the purchase price, the next 
day brought suit to rescind the sale. Défendant failed to answer 
within the time prescribed by law, and plaintifï caused a judgment by 
default to be entered against him. Thereafter, and before the judg- 
ment was confirmed, défendant made to plaintifï a tender of pay- 
ment, which was refused for the reason assigîied, that an ofifer of 
performance came too late after being put in default. The court, 
after a very thorough review of the jurisprudence and of the French 
commentators, reversed the décision of the lower court, rescinding 
the sale, and held that payment might be made at any time before 
final judgment. 

In the Watson-Feibel Case, however, the sale was not of personal 
property, as in the case at bar, but of real estate, and, as the articles 
of the Code covering the two are not the same, the case is not dé- 
cisive of the issue now before this court. Article 2561 covers the sale 
of bothj real and movable property: 

"If the buyer does not pay the price, the seller may sue for the dissolu- 
tion of the sale." 

Article 2562 covers the case of the sale of immovables : 

"The dissolution of the sale of immovables is sumiuarily awarded, when 
there is danger that the seller may lose the price and the thing itself. 

"If that danger does not exlst, the judge may grant to the buyer a longer 
or shorter time, according to circumstances, provlded such tenu exeeed not 
six months. 

"This term being expired without the buyer's yet having paid, the judge 
shall cancel the sale." 

Article 2563 relates to the sale of immovables when the deed itself 
expressly contains the resolutory condition : 

"If, at the time of the sale of immovables, it has been stlpulated that], fcrr 
want of payment of the price within the term agreed on, the sale shouid be 
of right dissolved, the buyer may nevertheless make payment after the ex- 
piration of the terra, as long as he has not been placed in a state of def\ult,. 
by a .ludicial demand, but after that demand, the judge can grant him no 
delay." 

Article 2564 relates to the sale of movable efïects: 

"In matters of sale of movable efCects, the dissolution of the sale shall 
take place of right, if demanded, without its being in the power of the judge 
to grant any delay, except that fixed by law." 

Referring to article 2564, it will be noted that the dissolution of the 
sale of movable efïects shall take place "of right," if demanded. The 
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term "of right," it seems, has never been specifically defined. It oc- 
curs in the Constitution of the state and frequently in the articles of 
the Civil Code. Under the Constitution it is declared that : 

"AU government, of rlght, orlfflnates wlth the people, is foumled on their 
will alone, and is instltuted solely for the good of the whole." Article 1. 

In article 248 of the Civil Code it is declared that: 
"Tutorshlp by nature takes place of right." 

And in article 2161 of the Civil Code it is provided that subrogation 
takes place "of right" in certain cases. In article 2399 of the Civil 
Code it is provided that: 

"Every marrlage contracted in this state superinduces of right partner- 
ship or community of acquêts on gains." 

In article 2456 of the Civil Code it is provided: 

"The sale Is considered to be perfect between the parties, and the prop- 
erty is of right aeauired to the purehaser with regard to the seller, as soon 
as there exists an agreement for the objeet and for the priée thereof, al- 
though the objeet has not yet been delivered, nor the priée paid." 

It would seem that by the phrase "of right" is meant inherently, 
by reason of the law, as a niatter of course, without the need of any 
spécifie agreement. The only condition included in article 2564, pro- 
viding that the dissolution of the sale of movables shall take place "of 
right," is "if demanded." The foUowing phrase, "without its being 
in the power of the judge to grant any delay except that fixed by 
law," must be construed in connection vi'ith article 2562, relative to 
the sale of immovables, by which it is provided that, where there is 
no danger of loss to the seller, the judge may grant to the purehaser 
further time to make payment, not to exceed six months. Article 2564 
dénies the judge such right in case of the sale of movables. It is 
not perfectly clear just what is meant by the final phrase "except 
that fixed by lavi^." The défendant has ail the delay fixed by law, 
without any action of the judge granting such delay. What is prob- 
ably meant is that the purehaser has only such time to make payment 
as is allowed by law, and that the court can grant no further extension 
of time. 

Referring to article 2563, relative to the sale of immovables, it will 
be noted that if, in the contract of sale of immovables, it has been 
specifically "stipulated that, for want of payment of the price within 
the terms agreed on, the sale should be of right dissolved," then that 
notwithstanding such stipulation the purehaser might nevertheless 
make payment after the expiration of the term up to the time that 
suit is filed, after which, the judge can grant no further delay. 

If such a stipulation be written into a contract for the sale of im- 
movables, then such sale of immovables is placed exactly on the same 
basis as is the sale of movables, for in the latter case the law writes 
into the contract the stipulation, in the words of article 2564 of the 
Code, that for nonpayment of the price "the dissolution of the sale 
shall take place of right, if demanded, without its being in the power 
of the judge to grant any delay, except that fixed by law." 
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Therefore it logically follows, and I conclude, that if, with this 
stipulation written into the contract for the sale of immovables by 
the parties themselves, the purchaser may not make payment after 
suit is filed for the resolution of the contract, neither can the pur- 
chaser of movable efifects, where the law writes such provision into 
the contract, make payment after the filing of such suit. In other 
words, the sale of movables under article 2564 is by reason of the law 
governed by the same rule as the sale of immovables under article 
2563 by reason of the stipulation of the parties. 

This construction of the law is in line with the expression of the 
Ivouisiana Suprême Court in the case of Moreau v. Chauvin, 8 Rob. 
(La.) 161, which, however, may hâve been obiter as stated in the Wat- 
son-Feibel Case; but the case has several times since been referred 
to with approval, though in none of the cases was there presented 
the exact issue hère involved. See Morrison v. Wimberly, 14 La. 
Ann. 713; Pratt v. Craft, 19 La. Ann. 130; City v. Rigney, 24 La. 
Ann. 235 ; Enders v. Gingras, 38 La. Ann. 773 ; Clover v. Gottlieb, 
50 La. Ann. 568, 23 South. 459; Woodstock v. PuUey Mfg. Co., 115 
La. 829, 40 South. 236; Johnson v. Levy, 118 La. 447, 43 South. 
46, 9 L. R. A. (N. S.) 1020, 118 Am. St. Rep. 378, 10 Ann. Cas. 722— 
ail of which are reviewed in the Watson-Feibel Case, 139 La. 394, 
71 South. 585. 

[5] Counsel contends that as, under article 3165 of the Civil Code, 
it is specifically provided that, where the right to sell is not given the 
pledgee of stock, the pledgee, on the pledgor's failure to pay the debt, 
may not sell the stock at private sale, but must obtain judgment or- 
dering its sale to pay and satisfy the obligation; that such is his sole 
remedy. I do not think this article was intended to affect the right of 
the pledgee in that particular class of cases, where the stock was 
pledged to secure payment of the purchase price, from exercising his 
right to demand a resolution of the sale. This right, as we hâve be- 
fore seen, covers ail property, both real and personal, and this latter 
article of the Code is not meant to form an exception, but merely to 
prohibit, without express agreement to that effect, the pledgee from 
taking the law into his own hands and selling the pledged stock to pay 
the debt. 

If the stock had originally been delivered to the défendant, and 
not held in pledge for the payment of the latter's note, there is no 
doubt that the plaintiiï could hâve sued for a resolution of the sale 
for nonpayment of the price, and his right certainly cannot be lessened 
by the fact that he holds the stock in pledge as security. 

After repeated demands on défendant to pay, plaintiiï finally sued 
him on the note. It was nearly two months thereafter before the 
suit for rescission of the sale was filed. Défendant was then in de- 
f ault ; he had been given more than a reasonable time after demand 
in which to pay. The sale was then subject to rescission "if demand- 
ed," and the tender of payment after suit for rescission was filed 
came too late. 

For thèse reasons, judgment will be signed and entered, rescinding 
the sale, and rejecting defendant's demands in reconvention. 
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PALMEE V. rUIXMAN CO. et al. 
(District Court, N. D. New York. August 12, 1918.) 

1. liiFE Estâtes <Sï=>15(2)— What Constitutes "Income" — Stock Dividevos. 

Where re.slduary estate was devised for Ufe to coniplalnant, wlth re- 
mainder to others, and conslsted princlpally o£ stock, and the corpora- 
tion, after the decree o£ distribution, by resolution Increased Its capital 
stock, "In order to represent the capltallzatlon of the company," the llfe 
tenant was not entitled to the shares to whlch the possession of the be- 
fore Issued shares entitled thelr owner, slnce such new shares were not 
"Income." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

2. lyiFE Estâtes <3=>15(2) — Riqht to Income— What Constitutes Income— 

Stock Dividends. 

Where by such distribution of addltlonal stock the value of eaeh orig- 
inal share was lesseued, complalnant was not entitled to recelve the ad- 
dltlonal shares. 
S. Life Estâtes <S=>15(2) — Right to Income — What Constitutes Income — 
Stock Dividends. 

Where only one-third of the amount of the additional stock was taken 
from the surplus earnlngs after the decree whlch fixed the values of 
the respective estâtes, plalntlff, as llfe tenant, was not entitled even to 
the proportlonal amount of one-thlrd of the stock. 

In Equity. Suit by Wâlter B. Palmer against the Pullman Com- 
pany, wherein, on removal to the District Court, Gertrude E. Wag- 
oner and another were made défendants. Decree dismissing the bill 
on the merits. 

This Is a suit by Walter B. Palmer for a decree reqnlring the défendant 
the Pullman Company to issue and dellver to hlm Indlvldually 20 shares of 
its stock for each 421.6 shares of the stoclt of sald défendant. The estate 
of one iïgfher G. Palmer owns 41i shares of the stock of said Pullman Com- 
pany and a stock divldend has been declared. The plalntlff daims thls stock 
<ilvldend should issue to hlm as llfe tenant of sald 411 shares, while the 
remalndermen clalm it should issue to the estate. The claini of plalntlff grows 
out of and is founded on certain facts whlch appear In the opinion. The 
coraplalnt also demands $15,000 damages for the withholdlng of such shares, 
hut no proof of damages has been glven. The suit was commenced In the 
Suprême Court of the state of New York agaln.st the Pullman Company as 
sole défendant, whence It was removed to the United States District Court 
for the Northern District of New York, and then the other défendants were 
brought in aud made parties défendant. 

C. J. Palmer, of Little Falls, N. Y., for plaintiff. 

Alexander & Green, of New York City (Allan McCulloh, of New 
York City, of counsel), for défendant Pullman Co. 

Arnold, Bender & Hinman, of Albany, N. Y., for défendant Wag- 
oner. 

Chas. A. Talcott, of Utica, N. Y., for défendant Whiffen. 

RAY, District Judge (after stating the facts as above). Esther 
G. Palmer, of Utica, Oneida county, N. Y., died, leaving a last will 
and testament, January 5, 1908, and her will was duly probated in that 
county February 10, 1908. By said will said testatrix gave ail the 

<@=5For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 



FALMER V. PULLMAN CO. 287 

rest, residue, and remainder of her estate to her husband, Walter B. 
Palmer, the plaintiff herein, for and during the period of his natural 
life, to use and enjoy the income and interest thereof, and on his 
death such rest, residue, and remainder, real and personal, is given by 
said will of the testatrix to her nièce, Gertrude E. Mills, now Gertrude 
E. Wagoner, and her cousin, Caroline R. Whifïen, share and share 
alike. The said rest, residue, and remainder of said estate consisted 
and consists of 411 shares of the capital stock of the défendant the 
Pullman Company, and same is in the possession of Walter B. Palm- 
er, the executor of said will, pursuant to the decree of the Surro- 
gate's Court of Oneida county, N. Y., but on deposit with a designated 
depository, where by the terms of such decree it is to remain during 
the life of said Palmer. 

March 21, 1910, at a meeting of the stockholders of said the Pull- 
man Company, the f ollowing resolutions were duly adopted : 

"Whereas, the value of the assets of thls company exceeds the par value 
of the capital stock by more than twenty miUlon dollars ($20,000,000): 

"Resolved, that for the purpose of representing the capltallzation of this 
Company exlstlng surplus assets to the extént of twenty million dollars ($20,- 
000,000), the capital stock of the company is hereby Increased to one hundred 
and twenty million dollars ($120,000,000), and the proper offlcers of the com- 
pany are hereby directed to Issue additional stock to the amount of twenty 
million dollars ($20,000,000) ; and 

"Resolved, that the directors be authorized to dlstribute said twenty mil- 
lion dollars ($20,000,000) capital stock pro rata, to stockholders of the com- 
pany, in the ratio of twenty (20) shares to each one hundred (100) shares 
held bv stockholders of record at the close of business on the 30th day of 
April, 1910." 

On the same day, at a meeting of the board of directors of said 
company, the follovi^ing resolution was duly adopted, viz. : 

•'Resolved, that said increase of twenty million dollars ($20,000,000) capi- 
tal stock be distributed pro rata to the stockholders of the company in the 
ratio of twenty (20) shares to each one hundred (100) shares held by the 
stockholders of record at the close of business on the 30th day of April, 1910, 
and the proper offlcers of the company are hereby directed to carry this reso- 
lution into efCect." 

Walter B. Palmer, the life tenant, claims this stock dividend, and 
the remaindermen claim it as a part of the estate to be ultimately 
divided between them in equal shares. The question is : Who is en- 
titled thereto? 

July 12, 1909, on the judicial settlement of the accounts of Walter 
B. Palmer, as executor of the last will and testament of said Esther 
G. Palmer, the balance of the estate was established as consisting of 
cash $493.97, and 411 shares of said Pullman stock, of the then cash 
value of $60,417; total, $60,910.97 — subject to commissions, $1,042.- 
94, and $28 costs, and the executor was directed to couvert certain 
of such stock into cash to pay such commissions and costs, which he 
did, leaving certain shares undisposed of and constituting the resid- 
uary estate. The decree as to such residue contains the f ollowing: 

"That the said executor, Walter B. Palmer, continue to hold said estate; 
that he pay over to himself, the said Walter B. Palmer, from tlme to time, 
during his life, ail dividends, interest, and income arising out of said estate 
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and said F^dlman Palace Car stock, and after his death the said estate be 
<livlded, sliaré and share allke, between Gertrude È. Mills and Carrie R. 
Whiffen." 

[1] The decree also provides that the said exècutor îs to hold such 
stock, but keep same on deposit in a certain bank named, subject to 
the inspection of the remaindermen, and is not to be removed or sold 
without their consent. Nothing is said in this decree as to "stock 
dividends," and I think "the dividends" referred to in the decree are 
the Ordînary cash dividends declared and made by the Pullman Com- 
pany in the usual manner. The question arises whether the ovvner- 
ship of this stock dividend, consisting of additional capital Stock of 
the Pullman Company, is to be determined under and according to 
the rule declared by the Suprême Court of the United States in Gib- 
bons V. Mahon, 136 U. S. 549, 558, 10 Sup. Ct. 1057, 34 L. Ed. 525, 
and Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 L. Ed. 372, 
or under and according to the rule declared by the Court of Appeals 
of the State of Nev^' York in Matter of Osborne, 209 N. Y. 450, 477, 
485, 103 N. E. 723, 823, 50 L. R. A. (N. S.) 510, Ann. Cas. 1915Â, 
298, and Matter of Schaefer, 178 App. Div. 117, 165 N. Y. Supp. 19. 

If the surplus earnings and profits of the Pullman Company had 
been accumulated from time to time, and put in bank or specially in- 
vested for the purpose of paying a spécial or extraordinary dividend 
in cash to stockholders ai; a subséquent time, I think the dividend 
subsequently declared from earnings and profits arising during the 
life of this trust, and thus accumulated, would belong to the life 
tenant. But this was not donc. Such earnings and profits vvere not 
taken out of the gênerai property of the Pullman Company, and put 
in a spécial or separate fund, and devoted to any such purpose to be 
subsequently executed. At the end of each year there was a cash 
surplus, and also rolling stock, equipment, fixtures, and investments 
in securities belonging to the Pullman Company. The surplus, after 
payment of ordinary running expenses and repairs, was used so far 
as necessary for improvements of its properties and additions from 
time to time as the board of directors should détermine, and what 
was not actually used or kept on hand was invested, not for the pur- 
pose of a subséquent dividend in cash, but for such gênerai purposes, 
it might be dividends, as the board of directors should subsequently 
détermine. It was always within the power and discrétion of this 
board of directors to use up ail the surplus earnings, including the 
investments, for repairs, additions, and extensions. This surplus, not 
paid out in making the ordinary and regular dividends, became a part 
of the capital of the company, temporarily at least. 

In March, 1910, the stockholders and board of directors passed the 
resolutions quoted, and determined not to déclare and to pay an addi- 
tional and extraordinary cash dividend to stockholders, but to increase 
the capital stock of the company "for the purpose of representing the 
capitalization of the company," and to divide and issue it to its stock- 
holders according or in proportion to their respective holdings. Thèse 
surplus earnings were thus devoted to an increase of the capital of 
the company, and it was duly apportioned to show the respective in- 
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terests of the stockholders. The estate of Esther G. Palmer was 
the owner of 41 1 shares, and this addition to the capital stock was 
apportioned by the resolution to the estate, title in the executor as 
such, net in the life tenant,,, and when that capital, thus increased, 
is divided, it will go, under the rule of the Suprême Court of the Unit- 
ed States and of the Massachusetts, Connecticut, Maine, Rhode Island, 
and English courts, to the remaindermen, not to the life tenant. The 
life tenant will get his intereSt therein, which will be and is the cash, 
dividends, if any, hereafter declared on ail capital stock, including 
such additional stock. In Towne v. Eisner, Collecter, etc., 245 U. 
S. 418, 426, 38 Sup. Ct. 158, 52 L. Ed. 372, the Suprême Court of the 
United States, reversing Towne v. Eisner (D. C.) 242 Fed. 703, has 
very recently (January 7, 1918) reiterated the rule declared in Gib- 
bons V. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 525, and 
the court said in the case of a stock dividend: 

"Notwithstandiiig the thoughtful discussion tliat the case received below, 
we cannot doulit that the dividend [stock dividend] was capital as well for 
the purposes of the Inconie Tax Law as for distribution beticeen tenant for 
life and retnainderman." 

In this case I think I am bound to follow thèse décisions of the 
Suprême Court of the United States. The New York cases do not 
give construction to any statute of that state bearing on this ques- 
tion, and there has been no construction of this will by any court re- 
quiring a contrary holding. The New York rule would seem the 
more équitable, inasmuch as, should it be followed in this case, there 
would be an ascertainment and apportionment of the surplus earn- 
ings of the Pullman Company accruing since the death of Esther G. 
Palmer or the decree of the surrogate, and which actually went or 
will go into this stock dividend apportioned to the stockholders held 
by the executor of her estate. 

Some of the earlier New Yoric cases — Williams v. W. U. Tel. Co., 
93 N. Y. 162, and Hyatt v. Allen, 56 N. Y. 553, 15 Am. Rep. 449— 
seem to be somewhat at war with Matter of Osborne, 209 N. Y. 
450, 103 N. E. 723, 823, 50 L. R. A. (N. S.) 510, Ann. Cas. 191 5A, 
298; but the latter case must be deemed to state the modem New 
York rule. But this Osborne Case in no way shakes the case of 
Gibbons v. Mahon, supra, as it is expressly approved and followed 
in Towne v. Eisner, supra. The Williams Case, supra, did not in- 
volve the rights of life tenant and remaindermen in stock dividends. 
In Gibbons v. Mahon, supra, 136 U. S. at page 559, 10 Sup. Ct. at 
page 1059, 34 L. Ed. 525, the court says : 

"Therefore when a distribution of eamîng^s is made by a corporation amnna 
its stockholders, the qv.astion whether such ditttrihution is an apportionmetU 
of additional stock rftpresentinff capital, or a division of profits and inc.omo, 
dejjeiids upon Vie sulistance and intent of the action of the corporation, as 
munifestcd hy its vote or resolution; and ordinarily a dividend declared in 
stock is to he deemed capital, and a dividend in money is to be deemed income 
of each share." 

In the instant case there is nothing in the language of the resolu- 
tion of either the stockholders or board of directors indicating a pur- 
252 F.— 19 
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pose to make a division of profits and income. On the other hand, 
the langtjage of the resolution forbids this construction. The resolu- 
tion of the stockholders says: 

"Whereas, the value of the assets of thls company exceeds the par value of 
the capital stock: • • ♦ Resolved, that /or the purpote of representitiif 
the oapitaUzation of thi» oompamy existlng surplus assets to the extent of 
$20,000,000, the capital gtock ot the company Is hereby Increased to $120,- 
000,000, and the proper ofiScers of the company are hereby directed to issue 
addltional stock to the amount of $20,000,000." (Itallcs mine.) 

That is, $20,000,000 additional stock is to be issued "for the pur- 
pose of representing the capitalizaiion of the company," not for the 
purpose of making a division of profits and income. This must be 
controlling as to the purpose of this stock dividend, if regard is had 
to the décision of the Suprême Court. 

[2] But, aside from this, I see no theory on which the plaintifï is 
entitled to ail the shares of "stock dividend" stock. The testatrix" 
died January 4, 1908, the will was proved February 10, 1908, and 
the decree on settlement, by which the shares of the Pullman Company 
stock was set apart and directed held as residuary estate, was made 
and entered July 12, 1909. The gift to this plaintiff, Walter B. Palm- 
er, is by the eighth clause of the will, vii. : 

"Ail the rest, residue and remalnder of iny estate, real and Personal, I 
glve, devise and bequeath to my husband Walter B. Palmer, for and durlng 
•the period of hls natural life to use and enjoy the income and Interest thereof 
and upon hls death I give, devis© and bequeath the said rest, residue and re- 
malnder of my estate, real and personal, to my niece Qertrude E. MiUs of 
Albany, N. Y., and my cousin Carrie R. WhifCen of Utica, N. Y., in equal por- 
tions, share and share alike." 

There is no spécifie gift of this Pullman Company stock. It was 
a part of the gênerai estate, and did not take on the character of 
"rest, residue and remainder" held for Walter B. Palmer until the 
estate was settled and the decree of July 12, 1909, was entered. The 
decree shows that shares of this Pullman stock had been sold, and it 
is presumed that ail dividends on same paid between the death of 
Estber G. Palmer and the accounting were accounted for. The 
amount of the residuary estate, and of what it consisted, was determin- 
ed on the entry of that decree. This is the rest, residue, and remain- 
der of which Walter B. Palmer is given the use and interest and in- 
come. It was set apart by the decree of the surrogate in the form 
of 411 shares of Pullman stock, of the then value of $60,417, subject 
to commissions, $1,042.94, and expenses $28, less the cash in hand, 
$493.97, and such executor was authorized by the decree to sell enough 
of this stock to pay the balance of such commissions. 

The decree, to which Walter B. Palmer assented, directed this stock 
to be held in specie. This decree fixed the then cash value of this 
stock at $147 per share. This value at that time (July 12, 1909) was 
determined by the value of ail the property of the Pullman Company 
then owned by it. As between Walter B. Palmer and the remainder- 
men, he was entitled to hâve this kept good, if the property of the 
Pullman Company would do it, and this was the right of the rc 
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maindermen as well ; and Mr. Palmer was entitled to the interest and 
income — that is, dividends in cash declared and paid on this stock 
from the date of that decree and nothing more. If the property of 
the PuUman Company became more valuable, and the stock set apart 
by the decree became more valuable, this increase added to the value 
of the "rest, residue and remainder," but did not necessarily add to 
the dividends or income of the life tenant. If by reason of the mak- 
ing of this stock dividend April 30, 1910 (the increase of capital 
stock), the value of the 411 shares was lessened or impaired, the life 
tenant as vi^ell as the remaindermen was entitled to hâve it made good 
by this additional stock, and, in any event^ as this stock dividend in 
great part came eut of the value of the rest, residue, and remainder 
the life tenant is entitled to ail dividends thereon, but not to the stock 
itself (new or additional stock), as that is neither interest nor income 
nor cash dividends, unless it be that some part of this new or addi- 
tional stock actually represents and comes from income or interest 
or cash dividends on this "rest, residue and remainder." 

The statements and figures in évidence show that the value of the 
"rest, residue and remainder" has not been impaired or lessened by 
the mère déclaration and making of this "stock dividend," but that 
it would be by tuming over to the plaintiff individually as his own 
this new or additional stock. The value of each of the 411 shares of 
stock, constituting the rest, residue and remainder, was $147. After 
the making of the stock dividend, and the conséquent increase of 
stock, the value of each share is only $109.13. True, the number of 
shares belonging to the estate and to the rest, residue, and remainder 
is increased; but the value of eaCh share is decreased from $147 per 
share to $109.13 per share. Thèse are the figures presented, and as 
to which there is no dispute. 

[3] The statement in évidence, Exhibit A, shows the "composition 
of $20,000,000," the stock dividend in question, and, from it, it ap- 
pearsthat of earnings, etc., after July 12, 1909, there went înto this 
new stock from the "insurance reserve fund" $206,064.18, and from 
"amount added to surplus" from August 1, 1909, to February 28, 1910, 
the sum of $5,972,741.79. Ail the balance of this $20,000,000 was 
from "insurance reserve fund" from July 31, 1893, to July 31, 1909, 
extension of plant in 1907, "reserve for doubtful accounts" in 1908, 
prior to July 31, and amounts added to surplus in 1906, 1907, 1908, 
and 1909, prior to or on July 31 of that year. The "insurance re- 
serve fund" is a sum set apart to make good losses not covered by in- 
surance. Assuming that the $5,972,741.71 was taken from the surplus 
earnings of the company from August 1, 1909, to February 28, 1910, 
a proportional part of this, as represented in the new stock, is ail this 
plaintiff would be entitled to imder the New York rule of apportion- 
ment. Clearly earnings and accumulations earned and made prior to 
the setting aside of thèse shares of stock in July, 1909, as the rest, 
residue, and remainder are not interest or income or dividends accru- 
ing to this plaintiff on such a well-defined and specified "rest, residue 
and remainder" ascertained and determined by the decree of the Sur- 
rogate's Court of July 12, 1909. 
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Assuming that t'his plaintiff was entitlecl to the earnings and income 
of the rest, residue, and remainder of the estate, as it was, prior to 
the decree of July 12, 1909, and that such earnings and income went 
into the gênerai estate and was used in payment of debts, etc., the de- 
cree of the Surrogate's Court settled ail that and fixed the "rest, resi- 
due and remainder," both in value at that time and of what spécifie 
property it consisted. It was represented by thèse 411 shares of this 
stock. That value of the stock was fixed and determined by the value 
of ail the property of every name and nature owned by the Pullman 
Company at the date of that decree. If by subséquent action of the 
stockholders and board of directors some of that property has been 
taken, or set apart, and is now represented by additional shares of 
stock, this stock dividend, the share and interest of the estate held 
for the use of the plaintifï for his life, remainder to the ultimate bene- 
ficiaries named, is not changed, except in form. This, of course, is 
not considering the fact that in this new stock we hâve represented 
$5,972,741.79 of earnings for 1909, 1910, after August 1, 1909, and up 
to February 28, 1910. 

Is this plaintiff entitled to hâve a proportional part of that new stock 
set apart and issued to him, such part as represents his interests in that 
$5,972,741.79, considering and treating it as interest and inconie deriv- 
ed f rom the 41 1 shares oif stock and to which he was entitled under the 
will and the decree of the Surrogate's Court? The stockholders by 
vote hâve said that this $5,972,741.79, instead of being divided amongst 
the stockholders in accordance with their stock holdings in a cash divi- 
dend, shall be held as a part of the capital of the company and rep- 
resented by new or additional capital stock issued to the stockholders, 
and the board of directors, being thus authorized by the stockholders, 
by resolution directed that this increase of capital stock "be distributed 
pro rata to the stockholders of the company in the ratio of 20 shares 
to each 100 shares held by the stockholders of record as of the 30th 
day of April, 1910," etc. In Gibbons v. Mahon, supra, 136 U. S. 559, 
10 Sup. Ct. 1059, 34 L. Ed. 525, the court says : 

"A stock dividend really takes nothing from the property of the corporation, 
and adds nothing to the Interests of the shareholders. Its property Is not 
dlmlnished, and thelr Interests are not Increased. After such a dividend, as 
before, the corporation has the tltle In ail the corporate property ; the aggre- 
gate interests therein of ail the shareholders are represented by the whole 
nuiûber of shares; and the proportional interest of each shareholder remams 
the same. The only change is in the évidence which represents that Interest; 
the new shares and the original shares together representlng the same pro- 
portional interest that the original shares represented before the issue of 
new ones." 

The court (136 U. S. at page 561, 10 Sup. Ct. at page 1059, 34 L. 
Ed. 525) further says: 

"In Great Britaln, it is well settled that where a corporation, whether au- 
thorized or unauthorized by law to increase its capital stock, accumulâtes 
and Invests part of its earnings, and afterwards apportions them among its 
shareholders as capital [and that Is what was done in the Instant case], the 
amoiint so apportloned must be deemed an accretlon to the capital of eacn 
share, the income of tchich only is payable to the tenant for life." 
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In Bailey v. Railroad Co., 22 Wall. (U. S.) 604, 22 L. Ed. 840, it 
is stated that: 

"As a gênerai rule, stock dlvidends, even when they represeiit net earnings, 
become at once a part of the capital of the compauy" and "such a dlvldend, 
if earned and declare<l, necessarily increases the value of the old stock, if 
new stock is not issued, and in that mode reaches snbstantially the same re- 
sult." 

In Williams v. Western Union Tel. Co., 93 N. Y. 162, the Court of 
Appeals of the state of New York said : 

"When a corporation has a surplus, whether a dividend shall be made, and, 
if made, how much it shall be, and when and where It shall be payable, rest 
in the fair and honest discrétion of the directors uncontrollaMe by the courts." 

In the instant case, to make a decree that any part of this additional 
stock be issued and delivered to this plaintifï as his individual prop- 
erty, instead of to him as a stockholder and as executor, would be for 
this court to reverse and change the action of the stockholders and 
board of directors of the Pullman Company, and to proceed contrary 
to the English rule, the rule of the Suprême Court of the United 
States, which I think controlling on this court, and the rule in Massa- 
chusetts, Rhode Island, and Maine. See cases cited in Gibbons v. Ma- 
hon, 136 U. S. pp. 564, 565, 10 Sup. Ct. 1057, 34 L. Ed. 525. 

I think this action cannot be maintained on the facts proved and 
that there must be a decree dismissing the bill on the merits, but, in 
view of ail the facts and the not harmonious décisions of the courts, 
without costs. 



UNIVERSAL TRAXSr. CO., Inc., v. NATIONAL SURETY CO. 
(District Court, S. D. New York. June, 1918.) 

1. Courts ©=5334 — Fédéral Court — Scire Faoias. 

Uuder Judicia! Code, § 262 (Comp. St. 1916, § 1239), empowering District 
Courts to issue writs of scire facias, they niay do so in a state which has 
abolished the writ. 

2. Appbal and Erbob <g=1239 — Scire Facias — Nature of Writ. 

The writ of scire facias, to enforce liability of the surety on an ap- 
peal bond, is original only in the sensé that, being obtalned, the subsé- 
quent procédure is as in an action at law, entitling the défendant to 
answer and to jury trial. 

3. Appeal and P3BR0R <g=12.39 — Appeal Bond — Scihe Facias. 

It is not ground of objection to issuance of scire facias against tha 
surety on an appeal bond, to enforce its liability thereon, that it was not 
a party to the original action. 

4. Courts <s=>.3,'}4 — Fédéral Court — Common-Law Writ — Procédure. 

In absence of rule of fédéral court, a conimon-law writ will proceed 
in accordance with the settled practice at common law. 

At Law. Application by the Universal Transportation Company 
for writ of scire facias against the National Surety Company. Plea 
to jurisdiction overruled. 

<g=>Por other cases see same topic & KEY-NUMBBR in ail Key-Nuœbered Digests & Indexes 
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. J. Parker Kirlin, John M. Woolsey, and L,. de Grove Potter. a-1 
of New York City, for the motion. 

T. L^ngland Thompson and James S. Darcy, both of New York 
City, opposed. 

MAYER, District Judge. This is an application for a writ of scire 
facias by plaintiff against the surety company. 

Plaintifï heretofore recovered in this court a money judgrrient at 
law against a steamship company known as Rederiaktiebolaget Amie. 
The , Amie and the surety company executed a bond or undertaking, 
and the Amie sued out a writ of error. The judgment was thereaf ter 
modified and affirmed, and the plaintiff, having failed to collect the 
judgment against défendant, has moved for a writ of scire facias to 
issue against the surety on the bond requiring it to show cause why it 
"ought not to hâve exécution against it, the said National Surety 
Company, for the amount.due to the plaintiff for its damages and 
costs under the judgment aforesaid." The surety company, by plea 
or answef, allèges, inter alla, as matter of law, that the court is with- 
out jurisdiction to proceed against it in this summary manner. 

The question now undër considération is solely that of jurisdiction. 
The groûnds on which the jurisdiction of the court is challenged are : 
(1) That the writ is obsolète in New York; (2) that such a proceéd- 
ing is the commencement of a new action, which must faïl because of 
lack of diversity of citizenship ; and (3) that the présent action is, in 
any event, merely thé continuation of the original action at law, and 
hence (a) because the surety company was not a party to the original 
action it cannot be proceeded against, and (b) there is no rule of 
court which permits or recognizes the writ, and therefore the cause 
must proceed in accordance with the law and practice of New York. 

[1] 1. While the writ has disappeared from the New York prac- 
tice, it is specially preserved by the Judicial Code, which, in section 
262, provides : 

"The Suprême C!ourt and tlie District Courts shall hâve power to Issue wrlts 
of scire facis.s * * * and the District Court shall ha^'e iwwer to Issue ail 
wrlts not speciflcally provided for by statute, and which raay be necessary for 
the exercise of their respective jurlsdlctlons, and agre«able to the usages and 
principles of law." ■ Aet March 3, 1911, c. 2^31, ';6 Stat. 11G2 (Comp. St. 1910, 
§ 1239). 

The foregoing provision plainly means that the writ may be availed 
of in any jurisdiction, even though the state in which the fédéral 
forum is situated has abolished the writ. The reason doubtless is 
that Congress regarded it as necessary to revive judgments or to re- 
cover upon recognizance or bonds that the litigant should not be com- 
pelled to resort to the state courts, but could find and pursue his 
remedy in the court where the judgment was had. The writ is in 
the nature of an ancillary arm. 

[2] 2. Writs of scire facias are of two kinds : 

(1) The continuation of a previoûs action such as a scire facias to 
revive a judgment and to hâve exécution on it. CoUin Co. Na- 
tional Bank v. Hughes, 155 Fed. 389, 83 C. C. A. 661 ; Grantland v. 
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Memphis (C. C.) 12 Fed. 287; Wonderly v. Lafayette Co. (C. C.) 
77 Fed. 665; King v. Davis (C. C.) 137 Fed. 198; Davis v. Davis, 
174 Fed. 786, 98 C. C. A. 494; Owens v. Henry, 161 U. S. 642, 16 
Sup. Ct. 693, 40 L. Ed. 837; Brown v. Wygant, 163 U. S. 618, 16 
Sup. Ct. 1159, 41 L. Ed. 284; Browne v. Chavéz, 189 U. S. 68, 21 
Sup. Ct. 514, 45 L. Ed. 752._ 

(2) A scire facias wrhich is in the nature of a new suit, such as a 
writ to review that which has happened, to recover upon recognizance 
or bail bond, etc. Insley v. United States, 150 U. S. 512, 14 Sup. 
Ct. 158, 37 L. Ed. 1163; Hollister v. United States, 145 Fed. 773, 
76 C. C. A. 337; United States v. Ambrose (C. C.) 7 Fed. 554; Kirk 
M. United States (C. C.) 131 Fed. 331; Id., 137 Fed. 753, 70 C. C. A. 
187; Id., 204 Fed. 688; United States v. Taylor (D. C.) 157 Fed. 718; 
55 Cyc. 1145; Foster's Fédéral Practice, 1248; Hughes' Fédéral 
Procédure, 297. 

In the case of Washburn v. Pullman Palace Car Co. (C. C.) 66 Fed. 
790, 76 Fed. 1005, 21 C. C. A. 598, it was held that a writ of scire facias 
would lie to enforce the liability for costs on a judgment of the féd- 
éral court against the indorser of a writ, who, under Massachusetts 
practice, occupies the position of surety on a cost bond. In Bozman 
V. Armistead, 4 N. C. 616, it was held that a scire facias would lie 
upon an injunction bond, it being made part of the record by stat- 
ute. In Egan v. Chicago & Great Western Railway (C. C.) 163 Fed. 
344, where a motion was made by the plaintiff for judgment against 
the surety upon a supersedeas bond under a state statute, Reed, Dis^ 
trict Judge, said at page 350: 

"Thls proceedlng Is analogous to that of scire facias, a judicial writ at 
common law to revive judgments or to obtain satisfaction thereof, from 
sureties upon bail or other recognizances taken In the proceedings in which 
the judgment is rendered. 3 Black. Coni., 416-422 ; Owens v. Henry, 161 U. S. 
642-645, 16 Sup. Ct. 693, 40 L. Ed. .S37 ; Pullman's Palace Car Co. v. Wash- 
burn (C. C.) 66 Fed. 790; McGee v. Barber, 14 Pick. (Mass.) 212." 

It has also been held in the following cases that a scire facias is 
a proper process to obtain exécution for costs against the indorser of 
an original writ. Reid v. Blaney, 2 Greenl. (2 Me.) 128; McGee v. 
Barber, 14 Pick. (31 Mass.) 212; Ruggles v. Ives, 6 Mass. 494; Mil- 
ler V. Washburn, U Mass. 411 ; Merrill v. Walker, 24 Me. 237; New- 
son's Administrator v. Ran, 18 Ohio, 240. 

A scire facias is a judicial writ used to enforce exécution of some 
matter of record on which it is usually founded; but, though a judi- 
cial writ or writ of exécution, it is so far original that the défendant 
may plead to it. As it disclosed the facts on which it is founded, and 
requires an answer from the défendant, it is in the nature of a déc- 
laration and the plea is properly to the writ. Winder v. Caldwell, 14 
How. 434, 14 L. Ed. 487; Dickson v. Wilkinson, 3 How. 57, 11 L. 
Ed. 491; Hunt v. United States, 61 Fed. 795, 10 C. C. A. 74; 35 
Cyc. 1149; Hughes' Fédéral Procédure, 298, 299. 

A suit on a recognizance or bond is an original proceeding. Davis 
V. Packard, 7 Pet. 276, 8 L. Ed. 864; Winder v. Caldwell, supra; 
United States v. Payne, 147 U. S. 687, 13 Sup. Ct. 442, 37 E. Ed. 332. 
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From the foregoing it appears that the writ is original only in the 
sensé that once obtained the résultant procédure is the same as any 
action at law entitling a défendant to answer and to a jury trial. 
The extent or limitations of the subjeçt-matter which may be liti- 
gated at the trial need not now be considered. 

[3, 4] 3. (a) The fact that the surety was not a party to the orig- 
inal action is immaterial. The very nature and purpose ôf the writ 
are inter alia to reach the surety who obviously is not a pa.rty to the 
original suit. 

(h) Common law rule VI of this court proyides: 

"In ail cases not provided for by the rules of this court causes at common 
law shall proeeed as nearly as may be in accordance with the law for the 
time belng of the state of New York and the practice thereunder of the Su- 
prême Court of sald State." 

This rule was enacted in accordance with the Conformity Act, to 
point out procédure in such cases as were otherwise not provided for 
by spécial rules wherein procédure pecuHar to the United States 
courts hâve been adopted or followed, as, for instance, rule 3, which 
provides for the service of process in the first instance by the marshal. 

Clearly, in the absence of a rule, a common-law writ will proeeed 
in accordance with the settled practice at common law. That procé- 
dure is interestingly described in a mémorandum of the clerk in 
Kinney v. Plymouth Rock Squab Co. (District of Massachusetts, 
No. 107, Law), a copy of which will be filed with this mémorandum 
for the information of those who may hâve occasion hereafter to 
resort to the writ. 

The rare use of the writ in this jurisdiction bas been due probably 
to the few instances where the surety bas resisted payment of his 
undertaking and probably partly to the unfamiliarity of New York 
practitioners with its use and efficacy. It is but fair ta the surety 
Company to state that it refuses to pay because of notice of certain 
défenses urged by its indemnitors in protection of their rights, as 
they understand them. 

The conclusion is that the court has jurisdiction to issue the writ 
and the matter may proeeed in due and orderly course. 

NOTE. 

The mémorandum of James S. Allen, clerk, in Robert D. Kinney v. Plymouth 
Rock Squab Company, reterred to above, is as folio ws: 

Authorities Submitted on the Que.stlon of the Issuance of a Writ of 

Scire Facias. 

The question is whether the clerk has authority to issue a writ of scire 
facias to revive a judgment, as of course and as of right, without spécial or- 
dei- of the court. 

Judicial Code, § 2S2: "Tlie Suprême Court and the District Courts shall 
hâve power to issue wrlts of scire facias * * * and the District Courts 
shall hâve power to issue ail writs not speciflcally provided for by statute, 
which may be necessary for the exercise of their respective Jurisdictions, and 
agreeable to the usages and principles of law." 

Judicial Code, § 9: "Any District Judge may, upon reasonable notice to the 
parties, make, direct, and award, at chambers or in the clerk's office, and 
in vacation as well as in term, ail such process, commissions, orders, rules. 
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and other proceedings, whenever the same are not graritable of course, acœrd- 
ing to the rules and practice of the court." Comp. St. 1916, § 976. 

I. Court Rule or Order. 

We hâve not been able to flnd any rule or order of this court authorizing 
the clerk to issue the writ oC scire facias as of right, or as of course. It 
Bhonld be observed, however, that we find no rule or order authorizing the 
clerk to issue ordlnary writs of summons and attachment, yet it is the im- 
mémorial «aistom for the clerk to sell them in blank to any aiiplicant, as of 
right, wifhout the order of the court, although we still cllng to the phrase 
that "the plaintiff sues out a wrlt." 

The clerk is provlded with a prlntert blank form for a wrlt of scire facias, 
whlch form was prlnted nearly a century ago. This is not conclusive évi- 
dence, however, that the clerk has power to sell the wrlt in blank to any ap- 
plicant, for we are simllarly provided with writs of exécution in blank, and 
yet issue one only when the clerk is satisfled that the record warrants it, 
and after its blanks hâve been filled In by the clerk. 

II. Précédents in This Court. 

We hâve appended (marked Appendix B) a statement of the previous in- 
stances of writs of scire facias of the Circuit and District Courts for thia 
district. It appears that, wlien the writ was issued upon the decease of a 
party pending litigation, it has always issued only upon motion allowed by 
the court ; on the other hand, in the very rare instances where the writ has 
issued to revive a .iudgment, the record does not Indlcate whether it was is- 
sued by order of the court or not. 

III. Form of Writ. 
It should be noted that the form of wrlt which has been in use in this court 
for more than a century (see copy annexed marked Appendix C) sets forth 
that the plaintiff has rccovei-ed against the défendant a certain sum of mon- 
ey and costs, "whereof the said défendant is convlct, as to us appears of rec- 
ord," and contains the words, "Whereas the sald plaintiff has made applica- 
tion to us to provide remedy for him in that behalf." The inference is that 
the writ is to issue only upon application to the court, and only when the 
court sees that there is a judgment of record in the court. 

IV. Authorities Regarding Writ in General. 

We hâve appended (marked Appendix A) a list of some of the leading cases 
upon scire facias in this country. It appears from thèse authorities that thèse 
writs are of two kinds : (1) A scire facias w hich is a continuation of a previous 
atîtion, sueh as a scire facias to revive a .Iudgment and to bave exécution upon 
it. (2) A scire facias which is a new suit, such as a writ to .repeal letters 
patent, to recover upon a recoguizance, etc. To each kind of writ, however, 
the défendant raay plead, and the case proceeds much llke a new action. 

A scire facias to revive a judgment, belnfî based upon a record of Judgment, 
can be granto<l only if there is such a record, and it can issue only from the 
court having pos.session of the record upon which it is founded; jurisdiction 
does not dépend upon the résidence of the party, or upon the amount in con- 
troversy. The writ cannot be sued out alter action upon the .Iudgment has 
becorae barred by the statute of limitations ; but, if sued out before that tlme, 
it starts the statute of limitations ta run anew. It is well settled that the 
District Court may issue, and direct the manner of service of, a writ of scire 
facias upon its own judgment, so as to warrant it in entering a judgment of 
revivor thereon. Tlie requirenients for actual service upop. a défendant are 
not as strict as in the case of a wrlt of summons, because it is merely the 
continuation of another action In which the défendant has already been 
duly served. Thus it is well settled that a judgment of revivor may be ren- 
dered in the court where the original judgment is recorded, upon the issuance 
of a writ pf scire facias and its service in such manner as the court may : 
direct, or upon two successive returns of nihil, whether the défendant thea 
résides within or without that jurisdiction. Such judgment of revivor Is 
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valld within the jurisdlction. The better opinion is that it Is also valld In 
any other jurisdietlon where the défendant then lives, uniess the statute of 
limitations upon the original judgnient had already run in the Jurisdlction 
where défendant then lives, when the Judgment of revivor was entered. 

Upon a wrlt of sdre facias the défendant cannot put in issue the vallditj 
of the original judgment, but he can deny the existence of such a record, or 
set up any défenses arlsing since the original judgment, suoh as payment, re- 
lease, statute of limitations, etc. The purpose of the wrlt is really to wam 
the défendant to plead any défense he may hâve in bar of a new exécution 
upon the old judgnient. The wrlt thus assumes the existence of thé record 
judgment upon which It Is based, and must récite such judgment. It need 
not, however, recite ail the proceedings upon which the judgment was given. 
The wrlt thus serves as a déclaration as well as a writ. 

It is stated in Foster on Scire Facias that in England at common law the 
writ would issue of course upon a prœclpe, without rule or motion, if the 
judgment was less than 7 years old ; if over 7 and less than 10 years old, a 
treasury rule was necessary; If more than 10 and less than 15 years old, It 
was granted only upon motion during term, or by judge's order in vacation; 
if the judgment was more than 15 years old, it was issued only upon a rule 
to show cause. It is said, also, that as a gênerai rule it would issue only 
upon an affldavit by the judgment creditor, or his attorney, that the judg- 
ment was still unsatisfled. 

V. Authoritles Regarding Ajithority to Issue Wrlt. 

There Is authority for the view tliat a writ of scire facias to revive a judg- 
ment Issues only upon order of the court : 

Frlerson v. Harrls, 5 Cold. (45 Tlenu.) 146, 94 Am. Dec. 220: "The clerk had 
no power, or authority, to issue the writ ; its Issuance is a judicial act based 
upon a suggestion entered of record, and it must he awarded by the court" 
See, also, Hillman Brothers v. Hickerson, 3 Head. (Tenn.) 575; Bank of West 
Tenu. V. Marr, 13 Lea, 108; Sherwood v. Pearl, 1 Tyler (Vt.) 319, 327. 

Walsh V. Haswell, 11 Vt. 85: "Is a judicial wrlt, founded upon the records 
of the court, and should be granted only by those who have officiai access to, 
or are keepers of the record." 

Contra : Goddard v. Delaney, 181 Mo. 564, 80 S. W. 886: "The rules of the 
court in England recognized the right to have the writ issue as of course 
without the order of the court, when applied for within certain periods, but 
required such an order aftèr such jjeriods." The court held that a writ in a 
proper case may issue as of course out of tlie clerk's office without the order 
of the court flrst being had. See, also, cases cited in Appendlx A. 

Lewis V. Commonwealth, 106 Va. 20, 54 S. E. 999, in the Suprême Court of 
Appeals, Virginia, 1906 : A scire facias to revive a judgment may be sued out 
of the clerk's office without the intervention of the court; but a scire facias 
praylng an award of exécution upon a bail bond must issu« In accordance wlth 
the mandate of the court, for a condition précèdent to its issuance is that the 
recognizance shall be declared to have been forfeited. 

VI. Massachusetts Lavr. 

Perkins v. Bangs, 206 Mass. 408, 413, 92 N. E. 623: The remedy of a scire 
facias when flrst provlded by Stat. Mass. 1785, c. 6, was dlscretionally granted 
only on application to the court from which the exécution issued; but since 
R. S. Mass. c. 73, § 21, the writ Is purchased at the clerk's office and issues 
as of right. The necessary récitals and altérations which constitute the 
déclaration are flUed In, not by the clerk, but by counsel. 

R. S. Mass. c. 73, § 21 (1836), provides, In substance, that if, after thé exé- 
cution Is retumed, or recorded, it appears to the creditor that the estate 
levled upon was not the property of the debtor or iiot llable to be seized, or 
that it cannot be held, "the creditor may sue out of the clerk's office of the 
court from which the exécution issued a wrlt of scire facias to the debtoï, 
requlring hlm to appear and show cause why an allas exécution should not be 
issued on the same judgment" 

The authority given by thls statute to sue out the writ from the clerk's 
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(iîiice, as of rif;lit, seems to hâve been applicable to only a limited class of 
(lises in wliich a sdre facias mlght issue; nevertheless, because of it, the 
1 iistoui appenrs to hâve grown up in the Massachusetts state courts for the 
fleik to sell blank vvrits of scire facias as of right to auy appllcant. The 
(luostloii is vvhether under the fédéral Oonformity Statutes (R. S, |§ &14, 915, 
i)lC [Comi>. St. 1&16, §§ 1537, 1539, 1540]) and our district court rule 11, thls cus- 
toin shonld be follovved in the fédéral court. In Collin County Na.tional Bank 
•.-. ilughes, 155 Fed. 380, 394, 83 C. O. A. 661, the Circuit Court of Appeals 
s;-.ys that the power of the Circuit Court to issue and serve its vi'rit of 
:?:'ire facias is derived from the Constitution and act of Congress, and cannot 
he restrained, limited, or made less efflcacious by the statutes of the state, 
tuid that the Act of Confornaity does not require the Circuit Court to follow 
the raethod of service of its writ presci-ibed by a state statute. 

VIT. Conclusion. 

It seeniis fairly deducible froni thèse authorities that a wrlt of scire facias 
to revive a judgment shovild not issue, unless either the court or the clerk is 
satisfied that the records of the court contain what purports to be a judgment. 
Other reasons for this deduc-tion are : (1) The fact that the sole foundation 
and jurisdiction of the wrlt is the existence of a record judgment in the same 
court. (2) The nature of the writ itself ; it is a writ to enforce a judgment ; 
it is In many ways analogous to a writ of exécution, wbich issues only if the 
clerk is satisfied that there is a record judgment. It should be noted that one 
of its essential allégations is identical wlth that contained in a writ of exécu- 
tion, namely, the allégation that the plaintiff has recovered judgment against 
the défendant in a certain sum, and çosts in a certain sum, "as to us appears 
of record" ; also the allégation that "exécution remains to be made." It dif- 
fers radically from a writ of summons and attachment, which is not based 
upon any matter of record, and as to which it would be manifestly improper 
for the clerk or the court, before issuing the writ, to pass upon any of the 
facts alleged by the plaintiff, since such facts are the very matters subsequent- 
ly to be put in issue at the trial. (3) ïhere is a certain impropriety, to say the 
least, in the court, by the hand of the clerk, signing a writ wliieh states that a 
certain thing appears to hini of record, unless the court, or the clerk, has the 
right before .signing to satisfy himself that such a recoi-d exists. (4) The ease 
of getting judgment uiM)n a return of nihil, without actual notice to the rte- 
fendant, and without, therefore, the défendants liaving an opportunity to raise 
the issue of the existence of a record, makes it important that the writ should 
uot originally issue unless the court or the clerk is satisfied of the prima 
facie existence of a record of judgment. 

Appendix A. 
Collin County National Bank v. Hughes, 152 Fed. 414, 81 C. C. A. 556; Id., 
155 Fed. 389, 83 C. C. A. 661 ; PuHman Palace Car Co. v. Washlïurn (C. C.) 66 
Fed. 7SK); Id., 76 Fed. 1005, 21 C. C. A. 508; Wonderly v. Lafavette County 
(C. C.) 77 Fed. 665; Id., 92 Fed. 313, 34 C. O. A. 360; King v. Davis (O. C.) 
137 Fed. 108; Id., 157 Fed. 676, 85 C. C. A. ;548; Davis v. Davis (C. C.) 164 
Fed. 281 ; Id., 174 F/ed. 786, 98 C. O. A. 494 ; Owens v. Henry, 161 U. S. 642, 
16 Sup. et. 693, 40 L. Ed. 837 ; Browii v, Wygant, 1C3 U. S. 618, 16 Sup. Ct. 
1159, 41 L. Ed. 2^; Browne v. Chavez, 181 L'. S. 68, 21 Sup. Ct. 514, 45 L. 
Ed. 752; HoUister v. United States, 145 Fed. 773, 779, 76 C. C. A. 337; 
Winder v. Caldwell, 14 How. 434, 443, 14 L. Ed. 487 ; United States v. Payne, 
147 U. S. 687. 690, 13 Sup. Ct. 442, 37 E. Ed. 332; Kirk v. United States (C. 
C.) 124 Fed. 324, 339 ; Id. (C. C.) 131 Fed. 331, S3(j ; Id., 137 Fed. 753, 70 C. C. 
A. 187; Sherwood v. l'earl, 1 Tyler (Vt.) 319, .327; Treasurer v. Moore, 1 
Tyler (Vt.) 320; Walsh v. Haswell, 11 Vt. 85, 88; 19 Encyclopedia Pleading 
and Praotice, 2(!6; Foster on Scire Facias (Eondon 1851). See also, Weaver v. 
Boggs, 38 Md. 255; Browu, Adm'r, v. Chesapeake & Ohio Canal Co. (G. C.) 4 
Fed. 770; Grantland v. Memphis (C. C.) 12 Fed. 287; Stewart v. Justices of 
County Court, 47 Fed. 482; United State.s v. Houston (D. C.) 48 Fed. 207; 
Wrightman v. Boone County (C. O.) 82 Fed. 412; Id., 88 Fed. 435, 31 C. C. 
A. 570; Egan v. Chicago Ureat Western Kaihvay Co. (C. C.) 163 Fed. 344; 
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Hunt V. United States, 166 U. S. 424, 17 Sitp. Ct. 609, 41 L. Kd. 1063 ; Dickson 
V. Wilklnson, 3 How. 57, 61, 11 Ij. Ed. 4&1 ; State v. lighton, 4 G. Greene 

(lowa) 278; Pears v. Bâche, 1 N. J. I^w, 20«; Warwlck v. , 20 N. J. 

Law, 116 ; Hopkins v. Howard, 12 Tex. 7 ; Coininonwealth v. Downey, 9 Mass. 
520: Osgood V. Thurston, 23 Pick. (Mass.) 110; Universal Optical Corporation 
V. Globe Optical Co., 228 Mass. 85, 116 N. E. 491; Habib v. Evans, 222 Mass. 
4.S0, 483, 111 N. E. 362. 

Appendix B. 

In the records of the United States District and Circuit Courts for the 
District of Massachusetts, the only Instances whlcli we hâve been able to 
fliid since the fouudation of the courts in 1789 ot the issuance of the vvrit 
of scire faolas upon an unsatlsfled judgment are: 

Circuit Court. Broome v. Ashman, Ilecords, v<il. 1, p. 172, August 13, 1794. 

Clarke v. Murietta and Tl-ustee, Records, vol. 18, p. 383, Doeket No. 58, Oc- 
tober, 1826. 

(iaff V. Dailey, Records of 1876, p. 464, Docket No. 828, May, 1876. 

District Court, Uiilted States v. Moses, Records, vol. 78, p. 389, Docket No. 
370, June, 1884. 

United States v. Eabson, Records, vol. 84, p. 121, No. 758, April, 1888. 

In none of thèse cases is there anything either among the papers or in the 
records to indicate whether or not application was made to the court for the 
issuance of the writ. 

Several tlmes the writ of scIre facias has been issued in the case of the 
death of a party to a pending suit, in order to su m mon In the executor or ad- 
ministrator of the deceased. The writ is always based upon a suggestion of 
the death of the party and an application to the court for the issuance of the 
writ. Fletcher v. Randnll, C. C. Daw No. 253, 19a7 ; Carter-Corey Com- 
pany V. Brigham, C. G. 520, D. C. 68, 1913; Pullman Palace Car Company 
V. Butler, C. C. Records, vol. 101. p. 109, 1894; United States Construction 
Company v. Webb D. C. Daw 15, 1913. 

Aiipendix C. 

United States of America, Massachusetts District. 

To the Marshal of Our District of Massachusetts, or Either of hls Deputies — 
Greeting : 

Wliereas, before our of our court, holden at Boston, 

within and for our sald district of Massachusetts, on the day of 

in the year of our I.ord one thousand elght hundred and by the con- 
sidération of our said , recovered agalust the sum of § 

aud also $ — for costs and charges by — ■ alKJut suit in that 

behalf expended ; whereof the said < Is convict, as to us appears of 

record. And although judgment be thereof rendered, yet the exécution of the 
sald debt or damage and costs doth yet remain to he made^- whereof the 

said ha — made application to us to provide remedy for In 

that behalf: Now to.the end that justice be doue, we command you, that you 

make known uuto the sald — that — he be before our of our said 

— ^- — court, to be holden at Boston within and for our sald district of Mas- 
sachusetts, on the day of to shew cause (if any — he ha — ) 

wherefore the said ■ — ought not to hâve exécution against the said 

for debt or damage, and costs aforesald ; and further to do 

and receive that which our said court shall then consider; and there and then 
hâve you this writ, with your doings thereln. Herein fall not. Witness 

, Esq., at Boston, the day of in the year of our Ix>rd one 

thousand elght hundred and . . Clerk. 
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In re NORTH STAR ICE & COAL CO. 

Pétition of GRIFFIX ICE & COAL CO. 

(District Court, E. D. Tennessee, N. D. May 13, 1918.) 

No. 1949. 

1. Ba^kruptcy (g=123 — Secueïd Clatms— Proop. 

Where a secured ereditor made a purely formai proof of clalm, and 
did not allège any Insufficiency In the security, or take any of the steps 
provided for by Bankruptcy Act July 1, 1898, § 57e (Comp. St. 1916, § 
9G41), It was not entitled to hâve Its secured clalm allowed in any amount, 
in order that It might partlcipate In the creditors' meetings. 

2. Bankrui'tcy <S=>327(2) — Trustée— Rights. 

Tlnder Bankruptcy Act July 1, 1898, §§ 67, 70 (Comp. St. 1916, §§ 9651, 
9654), the trustée takes only the bankrupt's equlty in the property, sub- 
ject to valid liens, and the lienholder, unless restrained, may enforce 
the lien wlthout regard to the bankruptcy court. 
8. Bankruptcy <g=»214 — Courts— Rights. 

A bankruptcy court may. In the interest of gênerai creditors, regulate 
the method of enforcing liens, in order to reallze as mueh as possible 
from the bankrupt's equlty. 

4. BANKRirPTCY ®=>258 COURTS— AUTIIORITY. 

Where property cornes Into the possession of the bankruptcy court, 
it may sell the same free from liens, and award the lienholder a prefer- 
entlal payment, representing the proceeds of his lien ; but such practlce 
is of doubtful proprlety, where the rlght to a lien is dlsputed. 

5. Bankruptcy ig=>258 — Prockedings — Autifority of Court. 

The bankruptcy court may In Its discrétion sell merely the bankrupt's 
equlty in the property, and leave the lienholder to enforce his lien by 
appropriate proceedings. 

6. Bankruptcy (g=>327(2) — Ckeditobs— Secured CREtniTORS. 

A secured creditor is not even requlred to file a formai proof of clalm, 
though, where the trustée has talcen possession of the property and 
sold it, he may flle a pétition to obtain the proceeds of the lien in the 
hands of the trustée. 

7. Bankruptcy <@=34& — Debts— Priority. 

Bankruptcy Act July 1, 1898, § 64b (5) (Comp. St. 1916, § 9648), dl- 
reeting payment of debts having priority, does not relate to claims se- 
cured by spécifie liens on property protected by section 67 (section 9651). 

8. Bankruptcy <ê=>150 — Taking Possession of Incumbered Property. 

Bankruptcy court is not requlred to administer property burdened 
with liens, and should do so only when it is for the interest of the gên- 
erai estate. 

9. Bankruptcy (ê=î258 — Claims— Opposition to Sale. 

A secured créditer, who filed a fornxal proof of clalm, showing that 
it had mortgages on certain property, held not entitled to object to the 
referee's order dlrecting the trustée to sell the same subjeet to liens, 
notwithstanding such creditor later filed an unsecured clalm for a small 
amount, and the trustée questioned the valldity of the mortgage. 

In Bankruptcy. In the matter of the North Star Ice & Coal Com- 
pany, bankrupt. On pétition of the Griffin Ice & Coal Company to re- 
view an order of the référée directing the sale of the bankrupt's prop- 
erty subjeet to an incumbrance. Pétition denied. 

^EsFor oi_er cassa see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Irdexes 
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Webb, Baker & McDermott, of Knoxville, Tenn., for Griffin Ice & 
Coal Co. . : 

L. C. Ely, of Knoxville, Tenn., for trustée in bankruptcy. 

Johnson & Cox, of Knoxville, Tenn., for S^ L. Lewis, petitioner for 
review oî referee's order. 

SANFORD, District Judge. [1] After the appointment of the 
trustée in this cause, he intervened in a proceeding pending in the 
Ghancery Court of Knox County, in which the afïairs of the bankrupt 
were being wound up, and by order of that court obtained possession 
of ail the bânkrupt's property except certain property, known as the 
North Side plant, which he elected not to take over. He subsequently 
filed a pétition in this cause asking authority to sell another plant, 
known as the North Star plant, which had been taken into possession 
by him, subject to valid incumbrances or in such other manner as the 
court niight direct. At the creditors' meeting at which this pétition of 
the trustée came up for considération, the petitioner, the Griffin Ice §i 
Goal Company, filed a proof of claim, substantially in accordance with 
Officiai Form No, 32 for the proof of a secured debt. This proof of 
claim was based on notes of the bankrupt for $36,000 alleged to 
hâve been given as part of the purchase price for the North Side plant, 
which had been sold by the petitioner to the bankrupt and was still in 
possession of the Ghancery Court, and secured both by a vendor's lien 
on the North Side plant and by a mortgage on the North Star plant, 
given in further security of $20,000 of this same purchase money debt. 
This proof of daim was entirely formai and contained no prayer for the 
enforcement of the petitioner's security by the bankruptcy court, either 
as to the mortgage or otherwise ; nor was any separate pleading filed 
by it asking for enforcement of its mortgage security. The petitioner 
îurthermore did not allège any insuïficiency in its security, or take any 
steps as provided by section 57e of the Bankruptcy Act of July 1, 1898, 
c. 541, 30 Stat. 560 (Comp. St. 1916, ,§ 9641), to hâve the value of its 
security determined in order that its claim might be allowed for any 
excess of its claim over the value of its securities. It was therefore, in 
this situation, not entitled, under the provisions of this clause, to hâve 
its secured claim allowed in any amount in order that it might 
participate in the creditors' meetings. Re Eagles (D. G.) 99 Fed. 695, 
697. At this meeting the attorney for the petitioner, stating that he 
also represented certain unsecured creditors who had not filed proofs 
of claim, opposed the pétition of the trustée for a sale of the property 
covered by the petitioner's mortgage, and insisted that it should not be 
disposed of until the status of the petitioner's secured claim had been 
ascertained and determined by the court, and opposed the sale of the 
property subject to incumbrances until this was done. He also asked 
an opportunity to show by évidence that the allégation of the trustee's 
pétition concerning the necessity and expediency of the proposed sale, 
were incorrect; which application was dfenied. Thereupon, with the 
consent of ail unsecured creditors whose claims had been filed and al- 
lowed in the cause, the référée entered the order which the petitioner 
now seeks to review, adjudging that the petitioner being an alleged 
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secured creditor, so far as tBe record showed, was not interested in 
the manner or method of the sale of the property if the sale was to 
be made subject to ail valid liens or incumbrances, that only the un- 
secured creditors had the right to be heard on the trustee's pétition, 
and that they requested that the sale should be made as recommended ; 
and thereupon ordered the trustée to advertise the property and sell the 
same to the highest bidder subject to ail valid and subsisting liens and 
incumbrances of every kind and character which might exist in favor 
of the petitioner or other parties, and subject to confirmation by the 
court. Some days after the entry of this order, the petitioner also filed 
its proof of an unsecured claim for $60.53. 

[2-5] Under section 70 of the Bankruptcy Act (Comp. St. 1916, § 
9654), the trustée is vestêd only with the bankrupt's title to property. 
Hence where the bankrupt's property is subject to a mortgage or other 
incumbrances, the trustée takes only the bankrupt's equity therein, sub- 
ject to such incumbrances ; and since, under section 67 of the Act (sec- 
tion 9651), the validity of the pre-existing liens is not afïected, the hen 
holder, unless restrained by the order of the bankruptcy court, may en- 
force the same dehors the court. Ward v. Bank Of Ironton (6th Cire.) 
202 Fed. 609, 612, 120 C. C. A. 655; Re Goldsmith (D. C.) 118 Fed. 
763, 767; Coll. Bank'cy (llth Ed.) 1050, 1051. Nevertheless the bank- 
ruptcy court may in the interest of gênerai creditors regulate the meth- 
od of enf orcing such lien in order to realize as much as possible f rom 
the bankrupt's equity, Re Jersey Island Packing Co. (9th Cire.) 138 
Fed. 625, 71 C. C. A. 75, 2 L. R. A. (N. S.) 560; Cohen v. Nixon (D. 
"C.) 236 Fed. 407, 411. If the property comes into the possession of 
the bankruptcy court it may sell the property free from the lien and 
award the lien holder a preferential payment representing the proceeds 
■of his lien. Re Oconee Milling Co. (5th Cire.) 109 Fed. 866, 48 C. C. 
A. 703; Re Loveland (Ist Cire.) 155 Fed. 838, 839, 84 C. C. A. 72; 
Re Keet (D. C.) 128 Fed. 651; Re Cutler (D. C.) 228 Fed. 771, 773. 
This practice is, however, of doubtful propriety where the right to a 
lien is disputed and its détermination would involve a controversy pro- 
ductive of delay in thé bankruptcv proceedings. Re Muhlhauser (6th 
■Cire.) 121 Fed. 669, 673, 57 C. C. A. 423. Or the bankruptcy court 
may, in its discrétion, sell merely the bankrupt's equity in the property, 
that is, sell the property subject to the incumbrance and leave the 
lienor to enforce his lien upon the property by appropriate proceedings. 
Re Gerry (D, C.) 112 Fed. 958 ; Re Cutler (D. C.) 228 Fed. at page 
773 ; Lovel. Bank'cy (2d Ed.) 1093. In thus selling the property sub- 
ject to lien "the trustée acts only in the interest of gênerai creditors." 
.2 Lovel. Bank'cy, supra, at page 1094. 

[6-9] There is no provision in the Bankruptcy Act, however, which 
gives the lien claimant the right to enforce his lien in the bankruptcy 
cause itself . He is not even rèquired to file a formai proof of claim ; 
though where the trustée has taken possession of the property and sold 
it, he may file a pétition to obtain the proceeds of the lien in the hands 
of the trustée. Ward v. Bank of Ironton (6th Cire.) 202 Fed. supra, 
page 612, 120 C. C. A. 655. Section 64b (5) of the Act (Comp. St. 1916, 
1 9648) directing the payment of debts having priority does not re- 
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late to claims sécured by spécifie liens on the property protected by sec- 
tion 67 of the Act. Re Cramond (D. C.) 145 Fed. 966, 978 ; Re Yoke 
Brick Ce. (D. C.) 180 Fed. 235, 242; 2 Rem. Bank'cy (2d Ed.) § 2188, 
p. 2079; Coll. Bank'cy (lîth Ed.) 1013. The bankruptcy court is not 
required to administer property burdened with liens, and should only 
do so when this is for the interest of the gênerai estate. Re Zehner 
(D. C.) 193 Fed. 787, 789. A court of bankruptcy is not a court for 
the administration of assets in which the bankrupt's estate is not in- 
terested, and should not administer property charged with liens except 
in the interest of gênerai creditors. Re Harralson (8th Cire.) 179 Fed. 
490, 492, 103 C. C. A. 70, 29 L. R. A. (N. S.) 737; Re Cutler (D. C.) 
228 Fed. supra, at page 794. The interest of gênerai creditors should 
control as to the mode of sale. Re Keet (D. C.) 128 Fed. at page 652. 
The court, and not the lienors, is to décide as to the mode of sale. Re 
Howard (D. C.) 207 Fed. 402, 417. 

On the whole, I conclude that as the petitioner had merely filed à 
proof of a secured debt, without alleging any insufificiency of security 
or taken any step necessary to the allowance of its claim for the pur- 
pose of participating in the creditors' meetings, and as it had further- 
more filed no ancillary bill or other pleading asking the enforcement 
of its mortgage through the bankruptcy court (even if this were per- 
missible, a matter not decided) it had no standing in the bankruptcy 
court for the purpose of resisting the sale of the property subject to 
its mortgage, and cannot be deemed to hâve been prejudiced in any 
way thereby. 

It is true that at the meeting at which this sale was ordered the at- 
tomey for the trustée gave notice that he would object to the allowance 
of the petitioner's claim at ail, eifher as a secured or unsecured créd- 
iter. No formai objections to the claim were filed, however. It is 
now suggested in the petitioner's brief that there may be a serions ques- 
tion as to the validity of its mortgage, and that if the property is sold 
subject to this mortgage, not knowing what the final resuit may be in 
litigation with the purchaser as to the validity of the mortgage or 
whether there will be any deficiency in its security, it will not be in a 
position to protect itself at the bidding as an unsecured créditer for 
any deficiency in its security. There is, however, no pleading raising 
any such issue. Furthermore it occupied in the court the position of 
asserting by its proof of claim that it had a valid mortgage on this 
property, given as additional security to the vendor's lien retained up- 
on other property, with no suggestion upon its part at that time 
that its security might be invalid or finally found to be insufficient. 
I am of opinion that under this proof of claim aâ a secured créditer, 
asserting the validity of the mortgage and not asserting the insufificiency 
of the security, it had, as stated, no status for the purpose of resisting 
a sale subject to the mortgage, the validity of which it itself asserted; 
and that if it desired to participate in the proceedings and to be heard 
upon the question of the validity or the sufïiciency of its security, it 
should hâve taken the proper steps provided by the Act to hâve the 
value of its security ascertained in order that it might be heard as an 
unsecured creditor to the extent of any probable deficiency. It did. 
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however, none of thèse things, but relied at the time solely upon its 
position as a secured creditor, asserting a valid lien upon the property. 
Presumably it is in possession of ail facts enabling it to détermine the 
validity or invalidity of its mortgage and also in full possession of the 
facts as to the value of the security, and should be in a position to bid 
with more definite knowledge than is possessed by gênerai creditors on 
the equity of the property which was ordered to be sold. Clearly the 
small unsecured claim for which it filed proof of claim, after the mak- 
ing of the order in question, gives it no greater rights than it had at 
the time the order was made. 

Furthermore while there appears to be no direct authority upon the 
spécifie question involved, the opinion in Re Burr Mfg. Co. (2d Cire.) 
217 Fed. 16, 19, 133 C. C. A. 126, is strongly persuasive, if not con- 
trolling, of this question. There mortgagees claiming mortgage liens 
upon the bankrupt's property, sought to revise an order of the Dis- 
trict Court confirming a sale of the bankrupt's property, which had 
been made subject to the liens upon the property. The court said that 
the fact that mortgagees had not received notice of the sale was not 
important, as they were not in a position to attack the sale; that 
only such persons could apply to hâve a judicial sale vacated as were 
interested and injuriously affected by the sale ; and that the mortgagees 
were "without interest, because the order confirming the sale was upon 
the condition that the purchaser * * * should 'accept title to such, 
if any, liens as may be on the property.' " And later in Re Vanoscope 
Co. (2d Cire.) 244 Fed. 445, 157 C. C. A. 71, it was held that an ad- 
verse claimant of property claimed by the trustée in bankruptcy had 
no standing to object to an order directing the trustée to sell the bank- 
rupt's "right, title and interest" in the property. The court said, in 
language having a direct bearing upon the présent question : 

"The proceodinfTs were in ail re.'^pects regular, and ou the situation as It 
was (leveloped hetore the referee he décidée! that it was to the interest of 
the estate to order the sale asked for. The trustée dld not purport to sell 
anything but his rlRlit, title and interest. Xo rights were affected or im- 
paired. It was the lookout of the purchaser as to what he was buying, and 
he has not coiuplained." 

So in the instant case the referee found, as stated in his certificate, 
that it was advantageous to the unsecured creditors to sell the plant 
and property of the bankrupt as a whole as soon as possible, subject to 
ail valid incumbrances, secured creditors being left to their remédies 
against the property. The trustée was not directed to sell anything ex- 
cept the bankrupt's interest. No rights of the mortgagee were afïected 
or impaired, and as it stood solely in the position of a secured creditor 
asserting a valid lien upon the property, the sufiîciency of which it did 
not question, I am of opinion that it has no standing to revise the or- 
der of the referee, which will accordingly be confîrmed. 
252 F.— 20 
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STATE OF AIABAMA v. PEAK. 

Plstrlct Court, S. D. Alabama. September 18, 1918.) 

No. 4563. 

Removal op Causes <@=587 — Ceiminal Pboceedings — Sufficiency op Peti- 

TIOîT. 

The pétition of a United States revenue offlcer for removal of a prosecu- 
tlon for grand laréeny instituted against him in state court held sufflcient 
under Judieial Code, § 33 (Comp. St. 1916, § 1015), as it alleged tliat peti- 
tioner was a revenue offlcer, and tliat tlie prosecution arose-out of a 
transaction in wlilch he was discliarging liis officiai dutles, though tlie 
petitioner denied he was guilty of any larceny, etc. 

Joe Peak was indicted in the Alabama circuit court for grand lar- 
ceny, and the cause was removed to the fédéral court on pétition, under 
Judieial Code, § 33. On motion to remand. Motion denied. 

N. R. Clarke, State Sol., of Mobile, Ala., for niovant. 

H. T. Pegues, Asst. Dist. Atty., of Mobile, Ala., for respondent. 

ERVIN, District Judge. This matter cornes on to be heard on the 
motion by the state of Alabama to remand the case of Joe Peak to the 
state court for trial, in which it is claimed : First, that the pétition of 
the défendant to remove the above-entitled cause from the circuit 
court of the Thirteenth judieial circuit, at Mobile, to this court, dénies 
that he committed the larceny complained of in the indictment ; second, 
that the pétition does not state facts entitling petitioner to a removal of 
the above-entitled cause from said circuit court to this honorable court. 
It will be seen at once that the question for décision is one of pleading, 
and arises on the sufficiency of the pétition in this case, which reads as 
f ollows : 

"Your petitioner, Joe Peak, respectfully shows unto your honor that here- 
tofore, on, to wlt, the 27th day of February, 1918, at a prelimlnary hearing 
held before the Honorable Henry Chamberlain, judge of the Inferior crlminal 
court for Mobile county, Alabama, he was tried upon a charge of grand lar- 
ceny alleged to hâve been committed by him In Mobile county, Alabama, and 
was on said date bound over by said judge to await the action of the grand 
jury for said county, and that he gave bond in the sum of $250 for his ap- 
pearance: that on, to wit, the 14th day of March, 1918, the grand jury afore- 
said returned an indictment against him into the circuit court of Mobile 
county, Alabama, at Mobile, charging that he feloniously tooli and carried 
away one hundred and seventy-flve dollars in lawful currency of the United 
States of America, the Personal property of James W. Lenford, said crime 
alleged to hâve been committed in Mobile county, Alabama, withiu the South- 
ern district of Alabama.. 

"Your petitioner further shows that no grand larceny was committed by 
him ; that he did not feloniously take and carry away the said sum of mon- 
ey, or any other sum, the personal property of James W. Lenford, but that 
àt the time of the alleged act for which he was indicted he was an offlcer 
duly appointed under, aud acting by autliority of, a revenue law of the Unit- 
ed States, that is to say, he was a narcotic inspecter, duly appointed and act- 
ing under an act of Congress approved Deceraber 17, 1914, commonly Icnovra 
as the Harrison Narcotic Act, which is an internai revenue law; that he had 
been assigned for work as such inspector under Hon. I>aniel L. Porter, reve- 

igcsFor other cases see same toplc & KBY-NUMBBB In ail Key-Numbered Dlgests & Indexes 
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nue agent in charge of the states of Tennessee and Alabama, with headquar- 
ters at Nashville, Tenn. ; that he was in Mobile, Alabama, and surrounding 
territory, under tlie directions and by Instructions from Hon. Daniel L. Por- 
ter, revenue agent aforesaid, for the purpose of investigation into violations 
of the said ac-t, as well as of ail other internai revenue laws, including the 
laws in référence to vlnous, spirituous, or malt liquors ; that in the course 
and scope of hls said duties as sueh inspector he had proceeded to the road- 
house of one Ed. Murray, situated some seven or eight miles from the city of 
Mobile, Ala., to Investigate alleged violations of the Internai revenue laws, 
and that he had secured valuable évidence and was on his way back to Mo- 
bile to report the same to his superlor officer, when the alleged act for which 
he was indicted occurred ; that is to say, on his return journey to Mobile 
he encountered one James W. Lenford, who was in an automobile with his 
chauffeur, petitioner likewise being in an automobile with a chauffeur, there 
also being other persons in Ivenford's automobile, ail of whom had been to 
Murray 's roadhouse and were returning to Mobile; that said Lenford after- 
wards claimed that he had been robbed of some money whlle on said return 
journey, and when he reached Mobile had warrants issued for petitioner and 
the two chauffeurs ; but petitioner emphatlcally dénies that he was on said 
occasion, or any other occasion, guilty of any act of grand larceny of the 
felonious taking of Lenford's or any one else's money ; but that the whole 
course of his conduct and acts on said occasion was in the performance of 
his officiai duties as aforesaid. 

"In View of thèse facts, your petitioner prays that the said cause be re- 
moved from the circuit court of Alobile county, Alabama, to the District Court 
of the United States for the Southern District of Alabama, and that the ap- 
propria te writ issue. And as in duty bound, he will ever pray. 

"[Signed] Joe Peak, Petitioner." 

The act under which the pétition was filed reads as f ollows : 

Section 33, Judieial Code (Act March 3, 1911, c. 231, 36 Stat. 1097 [Conip. 
St. 1916, § 1015]): "When any civil suit or criminal prosecution is commeneed 
in any court of a state against any offlcer appointed under or acting by au- 
thorlty of any revenue law of the United States, now or hereafter enacted, 
or against any person acting under or by authority of any such oflicer, on ac- 
count of any act done under color of his office, or of any such law, or on ac- 
count of any right, title, or authority claimed by such officer or other person 
under such law, • * * the said * ♦ * prosecution may, at any time 
before the trial or final hearing thereof, be removed for trial Into the Dis- 
trict Court next to be holden in the district where the same is pending, up- 
on the pétition of such défendant to said District Court, and in the following 
raanner." 

The motion is undoubtedly based upon the case of State of Illinois 
V. Fletcher (C. C.) 22 Fed. 776, and that case was pressed upon me in 
the argument. It is urged that, because the petitioner allèges that he 
"did not feloniously take and carry away said sum of money, or any 
other sum," and f urther dénies that he was "guilty of any act of grand 
larceny, or the felonious taking of Lenf ord's or any one else's money," 
under the ruling in 22 Fed. 776, this case must be remanded. 

In the first place, it occurs to me that the state's attorney overlooked 
the distinction between the déniai of an act and a déniai of the criminal- 
ity of such act; in other words, that where petitioner dénies that he 
was guilty of grand larceny, or the felonious taking of money, this is 
merely a déniai that the act as done was a criminal one, and distinctiy 
constituted a déniai that the taking was a felonious one, in that there 
was no felonious intent in the taking. If petitioner was required to' 
specifically admit the facts as charged in -the indictment, and the intent 
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aiso charged, this would aniount to a plea of guilty, and there would be 
nothing to try in the fédéral court; ail that would be required would 
be to enter a judgment. 

The argument is based upon the foUowing language, as used in the 
case in 22 Fed. 778 : 

"It Is charged In the Indlctment that the petltloner shot and murdered Wil- 
liam Curnan oh the 4th day of November, 1884, in the county of C'ook, state 
of Illiuols, and the pétition distlnctly asserts that 'neither of them flred any 
shot nor did any act by reaaon of which the sald Curnan came to hls death, 
as set forth in the indictnient.' If they neither did the shfwting, nor in any 
way coutributed to Curnan"s death, it foUows that they hâve not been indieted 
for an aet or acts done by them as deputy uiarshals of the United States, 
and this court lias no right to interfère with the jurisdiction of the state 
court. It is true the pétition contains an averment that the indictment was 
foxmd against the petitioners for acts done by them, if done at ail, as deputy 
niarshals of the L'nited States, while In the performance of their duties as 
such. They did the killing, or contributed to it, or they did not; and nothing 
short of a positive averment that they did the act for which they stand in- 
dieted, and did it in the Une of their duty as deputy marshals of the United 
States, or under color of their authority as such officers, will entitle them to 
a renioval of the case from the state covirt to this court for trial." 

It will be observed in this case that the pétition undertakes to set out 
the facts which it is averred constitute the acts for which they were in- 
dieted, and it is held in this sort of case, just as it is in others, that, 
where the facts are set out, they should be sufficient to establish the 
right of removal claimed by petitioner. Volume 2, 5th Edition, Pos- 
ter's Fed. Practice, where it is said: 

"It has been held that a pétition by a revenue offlcer is sufficient if it 
avers in gênerai langùage that the suit or prosecutlon In the state court 
which it describes was brought against him for or on account of an act done 
by him under a revenue law of the United States, without specifying the facts. 
Where, however, the petitioner, in addition to the gênerai avennent in the 
statutory language, sets forth the spécifie facts of the case, and it appears 
that they do not fall wlthin the statute, the case wIU be remanded." 

This same rule is laid down in the case relied on by the state's at- 
torney, because in the paragraph which précèdes the one just quoted is 
found in the foUowing language: 

"If the pétition simply averred that the défendants stood Indieted in the 
state court for an act done by them as deputy marshals, or under color of 
their office, or the law authorizing their appointment, and deflning their pow- 
ers and duties, without describing the act or circumstances under whieh it 
was committed, it would, perhaps, be the right and duty of this court to as- 
sert Jurisdiction of the case; at least, untll it should appear that the claim 
was unfounded. Tennessee v. Davis, 100 U. S. 257 [25 L. Ed. 648]." 

It will be observed that the pétition in the instant case does not un- 
dertake to set out the facts which transpired on the return journey to 
Mobile, when he met Lenford, and is accused in the indictment of 
f eloniously taking Lenford's money. The pétition contents itself mere- 
ly by stating that : 

"Lenford afterwards claimed that he had been robl)ed of some money whIle 
on said return journey, and when he reached Mobile had warrants issued for 
petitioner and the two chauffeurs ; but petitioner emphatically dénies that 
he was on sald occasion, or any other occasion, guilty of any act of grand 
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iarceny or the felonlous taking of Lenford's oï any one else's money; but 
that the whole course of hls eonduct and acts on sald occasion was In the 
performance of his officiai duty as aforesaid." 

Certainly the eonduct and acts on said occasion referred to the occa- 
sion of the meeting of the two automobiles, one occupied by Lenford 
and the other by petitioner, when it is alleged the felonious taking 
took place, and tliis pétition sets up in gênerai terms that the whole 
course of petitioner's eonduct and acts on said occasion was in the per- 
formance of his officiai duties as aforesaid, meaning, as I take it, in 
the performance of his duties as a revenue officer. 

It seems to me, therefore, that the pétition is sufficient under the 
terms of the décision relied on by the state of Alabama ; but I cannot 
pass the question without stating that I am not at ail satisfied with the 
correctness of the position taken by the court in State of Illinois v. 
Fletcher, that nothing short of a positive averment that petitioners did 
the act for which they stand indicted, and did it in the line of their 
duty as deputy marshals of the United States, or under color of their 
authority as such officers, will entitle them to the removal of the case 
from the state court to this court for trial. 

It is true that the terms of the act as written give the right of remov- 
al when a suit or criminal prosecution is commenced against a revenue 
officer on account of any act donc under color of his office. I do not, 
however, concède that the accused must necessarily admit the doing of 
the specified act in the terms as charged in the state indictment. I 
think that he has just as much right, if whatever act he did was under 
color of his office, to hâve the benefit of a trial of the facts in the féd- 
éral court, as well as to try the question of the intent with which thèse 
acts were done. 

The accused might well deny that he is guilty of the specified acts 
with which he is charged, and yet concède that he did do certain acts 
at that time, but deny that he did the acts he is specifically charged 
with. The facts may be so charged in the indictment as to in volve a 
confession, if conceded as charged. The officer may admit doing an 
act, but claim that the statement of facts in the indictment are incor- 
rectly stated. 

The terms of the Removal Act provide that, when a criminal prose- 
cution is commenced in a state court against any officer "on account of 
any act done under color of his office or of any such law," it may be 
removed. Certainly the officer must admit the doing of some act under 
color of his office or of the law for which he is indicted, but he is not 
required to admit the doing of the acts as charged in the indictment. 

A careful reading of the case of Illinois v. Fletcher does not to me 
preclude the construction I give of the act; but, as it is so construed 
by the state's attorney, I feel impelled to enter my protest against the 
construction given by the state's attorney. I think, if the other essen- 
tials are présent, he should hâve the right to try in the fédéral court 
the act charged, under the terms in which it is charged, as well as the 
intent with which the acts were done. 

The pétition in the instant case seems to bave been written and con- 
formed to the pétition shown in Tennessee v. Davis, 100 U. S. 25, 25 
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L. Ed. 648. In that case the accused was indicted for murder, and in 
the pétition, af ter stating that he was indicted for murder, he — 
"allèges and further shows that no murder was committed, but, on the other 
hand, the killing was committed In his own necessary self-defense, to save hls 
life ; that at the time the alleged act for which he was indicted was committed 
he was, and stlU Is, an officer of the tJnited States, to wit, a deputy coUector 
of internai revenue, and the act for which he was indicted was performed in 
his own necessary self-defense, while engaged in the discharge of the duties 
of hls office as coUector of internai revenue, and was acting by and under the 
authority of the internai revenue laws of the TJnited States, and was done un- 
der and by right of his office, to wit, as deputy eollector of Internai revenue." 

Two things will be noticed hère. In the first place, the pétition does 
net admit specifically the doing of the acts with which he is specifical- 
ly charged, for it states, "at the time the alleged act for which he was 
indicted was committed" ; and, in the second place, there is no state- 
ment of the facts as to how the man whom petitioner is accused of 
murdering was killed, but there is a gênerai statement that at the time 
of the doing of thèse acts for which he is indicted, the petitioner was 
engaged in the discharge of his duties as a deputy coUector of revenue. 
The Suprême Court opinion (lOO U. S. on page 263, 25 L. Ed. 648) 
says : 

"If, when thus acting, and within the scope of their authority, those offi- 
cers can be arrested and brouglit to trial in a state court, for an alleged offense 
against the law of the state, yet warranted by the fédéral authority they 
possess, and if the gênerai government is powerless to interfère at once for 
thelr protection," etc. 

Again (100 U. S. on page 271, 25 L. Ed. 648) the court says: 

"It ought, therefore, to be considered as settled that the constltutlonal 
powers of Congress to authorize the removal of crlmlnal cases for alleged 
offenses against state laws from state courts to the Circuit Courts of the 
United States, when there arises a fédéral questlcm in them, is as ample as its 
power to authorize the removal of a civil case." 

In each of thèse quotations the court refers to the alleged offense, 
but nowhere requires that there must be an admission by the petitioner 
that he did the specified act, in the terms in which it is charged in the 
indictment as being a criminal offense. 

In the pétition in Davis v. South Carolina, 107 U. S. 597, 2 Sup. Ct. 
636, 27 L. Ed. 574, another case where the petitioner was indicted for 
murder, the facts are set out by the petitioner ; but when he comes to 
the actual kilHng, while he says that the killing was done by a gun in 
his hands, he charges that the gun was accidentally discharged, and yet 
the Suprême Court held in that case that because, at the time the gun 
is alleged to hâve been accidentally discharged, petitioner was acting as 
a member of a posse to arrest the man, he was entitled to hâve his case 
removed to the fédéral court for trial. 

It seems to me the rule as to the relationship of the officer and the 
act committed by him is laid down in People's United States Bank v. 
Goodwin (C. C.) 162 Fed. 945, where the court says : 

"In my opinion, to permit the removal of a cause under this section of the 
law, the acts which constltute the cause of action muSt hâve some rational 
connectloii with officiai duties under a 'i*evenue law,' and in some way affect 
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the revenue of the Kovernment. It eould hardly be claime<l that eveu a revenue 
ooUector, if sued for some act clalmed to hâve been commltted in tlie perform- 
ance of his officiai dutles, wpuld liave the riglit to remove the eavise, under 
•section 643, if neither tlie déclaration nor pétition for certiorari showed that 
tlie act for which lie was sued was in fact in the iierformance of an ofiicial 
duty imposed on hini by law, having some relation to the collection of revenue 
for the governinent. Thèse facts niust appear on the face of the complaint in 
the action, or in the pétition for the writ of certiorari; otherwise, a national 
court is without jurlsdiction. 

It is urged that there can be no right of removal where one is charg- 
ée! with a larceny, because there could be no possible connection be- 
tween the officiai capacity of a revenue officer and the felonious tak- 
ing of money or property. This proposition is so manifestly unsound 
that I think it needs but one statement to réfute it. Suppose a reve- 
nue officer, finding money or property in the possession of a man he 
viras pursuing or seeking to make a case against, and he abstracts this 
money or property to be used as évidence in a prosecution against the 
person in whose possession it was found. Unexplained, the taking and 
carrying away by the ofïicer of the money would constitute larceny; 
but, when it was shown that it was taken and carried away for the 
purpose of beirig preserved and used in the prosecution of such person, 
there would be no criminality in the act. 

In my opinion, the pétition, stating as it does, in gênerai terms, that 
the act or acts done by petitioner on said occasion were in perform- 
ance of his officiai duties as a revenue officer, makes a case for removal, 
and the motion to remand will therefore be denied. 



KAZUKAS V. NIOW YORK TRAP ROCK CO. 
(District Court, D. New Jersey. August 2, 1918.) 

1. Se AMEN ®=>19 — DlSCUARQE NOTICE — WAQES. 

In the al)sence of proof of usage or eustom of the port, a captaln eni- 
ployed on a scow at a certain rate of wages per month for an indeflnlte 
term may be discharged at any time, either during or at the end of the 
month, without previous notice, and may recover wages only for the 
time actually served. 

2. Seamen <®=>2î>(1) — DiscHABGE — Use of Fokce. 

Where a captain of a scow has been lawfuUy discharged by his employ- 
er, the employer may use reasonable force to overeome the employé's 
physieal résistance in being removed from the scow. 

.3. Seamen iS=331— Action for Loss op Goods — Bmployeb's Liability. 

In an action by the captaln of a scow for loss of household goods and 
clothlng when the scow eapslzed in a storm, the employer could not be 
held liable for négligence In loading or navigating the scow, when at the 
time of the accident neither the tug towing the scow nor the owner were 
actlng on defendant's behalf , but on behalf of the eharterer. 

4. Seasœn (®=331— Actions pob Loss of Goods — Liability of Employer — Evi- 
dence. 

In an action by the captaln of a scow to recover for household goods 
and elothing lost when the scow capsized during a stonn, évidence held 

©ssFor other casea see same toplc & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 
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not to show tluit tlie scow was unseaworthy, lu tliat Its decks were rotten 
and full ot holes. 
5. Seamen ©=331 — Action for Tjoss of Goods — Btjkden of Pboof — Evidence. 
lu au action by a captain of a scow against hls eini)loyer to recover 
for houseliold goods and elothiiig lost when the scow capsized diiring a 
Ktorm, évidence held not to sustalu lil)elant's burden of proof tliat the 
emi'loyer failed in his duty to libelant, and tliat such failure was the 
proximate cause of the loss. 

In Admiralty. Libel by August Razukas against the New York 
Trap Rock Company. Decree entered for libelant. 

Runyon & Autenreith, of Jersey City, N. J. (Edmund S. Johnson, 
of Jersey City, N. J., on the brief), for Hbelant. 

Frederick W. Park, of New York City, for respondent. 

RELLSTAB, District Judge. The Hbel is in personam and contains 
three claims: For wages; for personal injuries on being ejected from 
a scow of which libelant was in charge ; and for the loss of goods and 
chattels. Libelant was in the employ of respondent. He was made 
captain of the scow Ruth, and subsequently of the scow Wandell. 

[1] 1. As to the claim for wages: The respondent admits liability 
"for three days' pay at the rate of $50 per month, less a crédit of $1 
on account of the same." Libelant was hired on September 14, 1915, 
at the rate of $50 per month. He worked on the scow Ruth until the 
middle of November that year, when he was transferred to the scow 
Wandell. He continued on the latter until December 4th following, 
when he and his family were forcibly ejected therefrom. On the day 
previous he was notified that he was discharged, and told to remove 
from the boat. This he refused to do. There is a dispute as to the 
exact words of hiring and the reasons for his discharge, but it is agreed 
that the service was for an indefinite period. 

There is no satisfactory évidence from which the court can find that 
there is any settled custom in the waters of New York Harbor, or 
those adjacent thereto, as to what is necessary for either party to ter- 
minate such a hiring. In The Rescue (D. C.) 116 Fed. 380, Judge 
McPherson, of this circuit, following The Pacilic CD. C.) 18 Fed. 703, 
held: 

"In the absence of proof of any settled usage or custom of the port, an 
engineer employed for a vessel at a c-ertaln rate of wages per month, wlth- 
out any specifled tenn of service, may be discharged at any time, either dur- 
ing or at tlie end of a month, without previous notice, and can recover wages 
ouly for tlie time actually served." 

Thèse cases are cited and adopted by The Pokanoket (C. C. A. 4) 156 
Fed. 241, 84 C. C. A. 49. Their reasoning is satisfactory and will be 
followed on the njatter of wages in the instant case, with the resuit 
that no more than is. admittedly due will be allowed. 

[2] 2. As to the claim for Personal injuries: On December 3, 1915, 
libelant had been notified of his discharge and given opportunity to re- 
move his family and belongings from the boat. Like notice and oppor- 
tunity were given him on the following day, when he was ejected. He 

Ê=»For other cases see samè toplc & KBY-NUMBÉR in ail Key-Numbered Digests & Indexée 
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persisted in remaining on the boat, and forcibly resisted being put off. 
Considérable force was used in ejecting him, but the évidence warrants 
the conclusion that no more force was used than was reasonably neces- 
sary to effect his removal. His discharge being lawful, reasonable 
force to overcome his physical résistance to being removed from the 
scow was also lawful. 

[3] 3. As to the claim for loss of goods: This claim is for house- 
hold goods, clothing, etc., of libelant and his family, which were in the 
cabin of the scow Ruth when it capsized in a storm on Long Island 
Sound on the evening of November 15, 1915. The libelant clairas that 
the capsizing of the scow was due to its being unseaworthy, overloaded, 
and improperly navigated. At that time, it was chartered to the Hav- 
erstraw Crushed Stone Company; and the tug Blakeslee, which had 
charge of the tow of which the Ruth was the hawser boat, was owned 
and operated by the New Haven Trap Rock Company. At that time 
neither tug nor owner was acting for or on behalf of respondent, and 
the latter cannot be held responsible for any négligence (if there was 
any) in the loading or navigating of the scow. 

[4] As to the scow's alleged unseaworthiness : This is said to exist 
in the absence of lifeboats and life preservers, and in that its decks 
were rotten and full of holes. The lack of life-saving apparatus mani- 
festly in no way contributed to the capsizing of the scow and the con- 
séquent loss of libelant's goods. The libelant's contention that the decks 
were rotten and filled with holes is testified to by him and his wife. 
Mr. Martin, who constructed the Ruth and repaired her, both before 
and after she capsized, denied that the decks were in such condition, 
and affirmed that they were in good condition, and that the scow was 
fit for the service engaged in at the time she capsized. 

The respondènt's assigned cause of the scow's capsizing is that it 
was due to injuries received during her continuous bumping with scow 
No. 38, the one next to the Ruth in the tow, and not to any unsea- 
worthiness existing before that time. This tow, loaded with stone, en- 
counlered a severe storm on Long Island Sound, on its way from 
Orchard Beach, Conn., to New York. It had passed Norwalk, when 
the tug, in response to a signal of distress from the Ruth, came along- 
side of her and, at the libelant's request, took off his wife and two 
small children, who had become frightened. The tug thereupon 
straightened up its tow and proceeded for about half an hour, when 
she was again given a distress signal. Before the tug was signaled 
the sea had washed over the decks of the Ruth, carrying some of the 
smaller stones (screenings) away. Up to that time the water entering 
the hold of the scovv was well taken care of by the pumps. However, 
between the time of the slackening of the hawser in response to the 
first signal of distress and the straightening of the tow preparatory to 
resuming the journey, the Ruth and scow No. 38, no longer kept apart 
by the taut hawser, came violently into contact with and repeatedly 
bumped against each other through the action of the storm, wind, and 
waves. This undoubtedly injured both scows, for shortly thereafter 
the water entered into their holds more rapidly, and in greater volume 
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than their pumping facilities could control, and they began to sink. 
This necessitated thé casting adrift of thèse two scows. Subsequently 
they capsized, and the goods of Hbelant on board the Ruth were lest. 

[5] To make the respondent liable for the loss of libelant's goods, 
it must be shown that it failed in its duty to the Hbelant, and that such 
failure was the proximate cause of the loss. This burden was on the 
Hbelant, and he has not met it. While the évidence as to the control- 
ling cause of the capsizing of the Ruth is not as satisf actory as it could 
hâve been, it supports the respondent's assigned causes, rather than 
those of the Hbelant. The Ruth carried her cargo on her decks ; there- 
fore they could not hâve been very rotten. The entrance of the water 
into the Ruth was no doubt due to a number of causes. The heavy 
load it was carrying, wi& the résultant low freeboard, its position as 
the hawser boat in the tow, and the strong wind that was encountered, 
ail. contributed to produce a situation favorable to the sea's washing 
over its decks. Much of this water undoubtedly found its way into the 
Ruth's hold, but by the Hbelant's admission it was sufficiently disposed 
of by the scow's pumps until after the first distress signal was given. 
After the Ruth and scow Nô. 38 came into the violent contact referred 
to, a différent condition was found to exist. The pumps no longer 
were able to care for the water that entered the scow's hold. Some ad- 
ditional cause must hâve been responsible for this radically changed 
situation. None other than that advanced by the respondent is sug- 
gested, and that is not merely plausible, but has sùfficient probative 
force to warrant its acceptance as the controlling cause. 

The Hbelant is entitled bnly to the conceded three days' pay at the 
rate of $50 per month, less $1 paid on account, for which a decree 
may be entered. 



UNITED STATES ex rel. SCHWARTZ v. COMMANDING OFFICES 
OF 78TH DIVISION, U. S. A. 

(District Court, D. New Jersey. June 3, 1918.) 

1. Army and Navy <@=20 — Sélective Draft — Deferbbd Classification — Par- 

don — Effect. 

One subject to the Sélective Draft Act, who had been fuUy pardoned 
after belng convlcted of a felony, should not be placed in a deferred 
classification pursuant to section 21 of the original régulations or sec- 
tion 79 of those of November 8, 1917. 

2. Pardon ®=59— Full Pardon— Effect. 

A full pardon restores one to ail hls civil rights, and blots eut the 
existence of gullt. 

3. Army and Navy <s=a20 — Sélective Draft— DeferreId Classification — 

CONDlTIONAL PARDON. 

Where relator complied wlth a condition expressed in hls pardon it 
had the same effect as though orlglnally unconditional ; hence the con- 
viction was no ground for relator's deferred classification under the 
Sélective Draft Act. 

<g=;3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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4. Army and Navt <g=»20 — Sélective Dbaft Act— Décision oï Local and 

DiSTEICT BOARDS. 

A décision of the local and district boards provided for by the Sélec- 
tive Draft Act, denying a deferred classification to relator, wlio had tieen 
convicted of felony, but pardoned, will not be dlsturbed by the court on 
pétition for habeas corpus, upon the ground that the pardon was con- 
ditional, where there was no showing Itefore the boards that the pardon 
was other thau unconditlonal ; for the pardon having been treated as 
uneonditlonal, there was évidence upon which the boards' conclusion 
could be supported. 

Habeas Corpus. Pétition by the United States, on the relation of 
Meier Schwartz, for a writ of habeas corpus against the Commanding 
Officer of the 78th Division, U. S. A., located at Camp Dix, N. J. 
On pétition for the writ, and return of an order to show cause. Or- 
der to show cause discharged. 

Warren Dixon, of Jersey City, N. J., for relator. 
Andrew J. Steelman, Asst. U. S. Atty., of Jersey City, N. J., for 
respondent. 

HAIGHT, District Judge. [1,2] From the pétition, the answering 
affidavits of the respondent, and certain documents submitted, the 
following material facts appear, viz. : The relator was inducted into 
military service on February 24, 1918, pursuant to Sélective Draft 
Act May 18, 1917, c. 15, 40 Stat. 76. Within the prescribed time 
after being certified as physically fit for military duty, he filed with 
the proper local board a claim for discharge upon the ground that he 
had been convicted of a felony, namely, murder, in the state of Missis- 
sippi on April 4, 1912, which conviction had not been set aside or 
reversed. During the course of the board's investigation, it was as- 
certained, apparently on the relator's admission, that he had been 
granted a "full pardon by the Governor of the state in which he was 
convicted, and that since his release he had exercised the right of 
suffrage as a citizen." The local boafd disallowed the claim. The 
relator thereupon prosecuted an appeal to the proper district board, 
which affirmed the action of the local board. In the questionnaire, 
which he was subsequently required to file, he again stated that he 
had been convicted of murder and claimed the right to be classified, 
in accordance with the régulations, in class 5H. The local board, 
however, placed him in class 1, and the district board, on appeal, af- 
firmed such classification. Thereafter he was required to report for 
military duty, and did so. Since February 25, 1918, he has been in 
the military service. 

I hâve had before me a certified copy of the pardon granted to the 
relator by the Governor of Mississippi, and a mémorandum which was 
submitted by counsel on behalf of the relator to the district board 
in support of his original claim for discharge. It is the relator's pri- 
mary contention that, upon his showing that he had been convicted 
of felony and sentenced, he should hâve been discharged under sec- 

^;ssVoi other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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tion 21 of tbe original régulations promulgated by the Président pur- 
suant to the Sélective Draft Act, and that pursuant to section 79 of 
the régulations promulgated on November 8, 1917, he should hâve 
been placed in class 5H, and hence, as since the later régulations were 
issued only men in class 1 hâve as yet been drafted in the military 
service, his détention by the military authorities is unlawful. 

It was the relator's contention before the local and district boards on 
both occasions that, as he had been convicted of murder, he was en- 
titled to a discharge or the deferred classification above mentioned, 
irrespective of the pardon which had been granted to him. This 
same contention is made hère. I cannot accept that view. It bas long 
been settled that a full pardon removes, not only the crime, but ail 
the légal disabilities flowing therefrom, and, as said by Mr. Justice 
Field, in Ex parte Garland, 4 Wall. 333, at 380 (18 L. Ed. 366) : 

"A pardon reaches both the punlshment prescribed for the offense and the 
guilt of the ofCender ; and when the pardon is full It releases the punlshment 
and blots out of existence the guilt, sô that in the eye of the law the offender 
is as innocent as if he had uever conimitted the offense. If granted before 
conviction, it prevents any of the penalties and disabilities conséquent upon 
conviction from attaching; if granted after conviction, it removes the penal- 
ties and disabilities, and restores him to ail his civil rights; it makes him, 
as it were, a new nian, and gives him a new crédit and capacity." 

Although the language used in the parts of the régulations above 
referred to, if literally construed, would undoubtedly support relator's 
contention, yet, under the settled rules of construction, I think that 
they must be construed in the light of the law as it then existed, and 
consequently be held inapplicable to a person who bas been convicted 
of a felony and lias subsequently received a pardon, which carries 
with it the légal conséquences above referred to. Any other construc- 
tion would, I think, be unreasonable, out bf harmony with the mani- 
fest purposes of the régulations, and contrary to the well-settled rules 
of construction. As a full pardon restores one to ail his civil rights 
and blots out the existence of guilt, it is inconceivable that it was in- 
tended by the régulations that a person who had received a full par- 
don should be deprived of one of a citizen's greatest privilèges, to bear 
arms in the défense of his country. 

[3] However, the pardon which was granted to the relator in this 
case was upon condition that he should leave the state of Mississippi 
within three days from the date of the pardon, and should not return 
thereto. It is next contended that a conditional pardon, such as that, 
does not hâve the same efifect as a full pardon would. As far as the 
évidence which is before me shows, the condition bas been complied 
with. Although the rule in some jurisdictions is as the relator con- 
tends, it bas been decided by the Suprême Court of the United States 
(which, of course, in a case such as this I am bound to follow) that 
a pardon granted upon condition blots out the offense, if proof is 
made of compliance with the condition. Armstrong v. United States, 
13 Wall. 154, 155, 20 L. Ed. 614; United States v. Klein, 13 Wall. 
128, 142, 147, 20 L. Ed. 519; United States v. Padelford, 9 Wall. 
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531, 542, 19 L. Ed. 788. In ail those cases the pardon was upon con- 
dition, and required, on the part of the person pardoned, the continued 
fulfillment of an oath. I hâve no doubt, therefore, that, as the relator 
has complied with the condition upon which the pardon was granted, 
it has the same efifect as if it had been unconditional in the first in- 
stance. 

[4] Moreover, there was nothing before either the local board or 
the district board to show that the pardon in this case was any other 
than a full and unconditional one. In fact, the written argument 
made before the district board on behalf of the relator made no dis- 
tinction between conditional and unconditional pardons, but pro- 
ceeded on the broad ground that the relator's mère conviction entitled 
him to a discharge or def erred classification, irrespective of the par- 
don. Hence, whatever may be the légal efïect of the particular par- 
don granted in this case, as there was évidence upon which the boards' 
conclusions can be supported, namely, proof of a full pardon, this 
court is not permitted to disturb their judgment. United States v. 
Kinkead (D. C. N. J.) 248 Fed. 141, affirmed by the Circuit Court of 

Appeals, 3d Circuit, 250 Fed. 692, C. C. A. -. No question is 

raised in this case that the relator did not hâve a fair hearing, in the 
sensé that every opportunity was afiforded him to présent évidence 
in support of his claim. 

It follows, therefore, that a writ of habeas corpus should not issue, 
and that the rule to show cause, heretofore granted, should be dis- 
charged. 



TATE V. BAUGH, SherlfT. 

(District Court, W. D. Tennessee. July 6, 1918.) 

No. 1786. 

1. Courts (S=."544 — Jubisdiction— Parties. 

A suit against ".T. O. B., sherlff of Coahoma county, Miss.," was an ac- 
tion against tlie individual, and not against tlie office, so tliat service 
obtalned wliile lie was out of his own state, where he was not acting as 
sherlff, wonld not affect the valldity of the service. 

2. cottrts i®=272 — l'edeeal couets dlvebsity of citizenship district in 

Which Bbodght. 

Where fédéral jurisdictlon is Invoked, founded only on the fact that the 
action Is between citizens of différent states, and the suit is brought In 
the district of the plaintiiTs résidence, objec-tion thereto on the ground 
that the suit should hâve been brought In the district of the défendant'» 
résidence présents a question of venue, rather than of jurisdictlon ; and 
if In such case the re<iuisite diversity of cltlzenshlp appears the objection 
is not well taken. Judlclal Code, i§ 24, 51 (Comp. St. 1916, §§ 991(1), 1033). 

Action by Gladys W. Tate against J. O. Baugh, Sheriff of Coahoma 
County, Miss. Défendant files plea to the jurisdiction. Disallowed. 

G. T. Fitzhugh, of Memphis, Tenn., and Gerald Fitzgerald, of Mor- 
rill, Tex., for plaintifï. 

Cutrer & Johnston, of Clarksdale, Miss., and Wright, Miles, War- 
ing & Walker, of Memphis, Tenn., for défendant. 

<Ê=5Por other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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McCALL, District Judge. This is a plea (as stated on its face) to 
the jurisdiction of this court. For the causes set out in the plea, it is 
averred that défendant is not amenable to the process served upon 
him, and prays that said process be quashed and this suit be dismissed. 
The substance of the plea, in so far as deemed now material, is that 
défendant is sued in his officiai capacity as the sheriflf of Coahoma 
county, Miss., for a tort committed in that state by one of his deputies, 
and that while the défendant was on a visit in Shelby county, Tenn., 
this action was brought and process was served on him. It is stated in 
the plea that when process was served the défendant was not acting as 
sheriflf, nor was he in Tennessee as sheriflf. It is argued that this must 
be true, since his jurisdiction as sheriflf does not extend beyond the 
territorial litnits of the state of Mississippi, ïuid, when he crossed 
the line between the two states, he as it were shucked oflf his officiai 
robe and once again became a plain citizen. Hence he insists that serv- 
ice of process on him as sheriff of Coahoma county. Miss., is void, and 
gave this court no jurisdiction of him as such sheriflf, nor of the cause 
of action. 

As has been seen, défendant assumes that he is sued in his ofificial 
capacity as sheriflf. He refers in his plea to the déclaration as author- 
ity for the assumption. An examination of the déclaration discloses 
that the plaintifif "sues J. O. Baugh, sheriflf of Coahoma county, Mis- 
sissippi." The writ (directed to the marshal) reads : "You are hereby 
commanded to summon J. O. Baugh (sheriflf of Coahoma county, Mis- 
sissippi)." The return of the marshal, as indorsed on the writ, reads : 
"I duly executed the same as therein commanded by making the con- 
tents known to the within named défendant, J. O. Baugh." At the 
hearing plaintiflf's counsel insisted that the suit was against Baugh as 
an individual, and in no sensé against him as sheriflf. So the first ques- 
tion for décision is whether the suit is against the défendant as an 
individual or in his ofificial capacity as sheriflf. 

17 Encyc. Pleading & Practice, page 180, states the rule to bê that: 

"For tlie purpose of showlng that the action is brought against public offi- 
cers as sucli, and not against them iiidlvldually, there should be, in addition 
to thelr Individual nanies, a description of their office, preceded by the word 
*as,' the omission of whlch word will requlre the addition of the descriptive 
titles to the individual naines to be regqrded merely as descriptlo personae." 

This rule is supported by the decided cases, notably Bennett v. Whit- 
iiey, 94 N. Y. 303. But if there was any question as to the rule, and 
the matter were in doubt, certainly when counsel for plaintifif asserts, 
as he did, that he is suing J. O. Baugh as an individual, and not in his 
oflfîcial capacity as sheriflf, that should remove any doubt on that ques- 
tion, in the light of the language used in the writ and déclaration. 

Jurisdiction of this court is further challenged on the ground, as 
urged, that it is not founded only on the fact that the action is be- 
tween citizens of différent states, and therefore the suit must be 
brought in the district whereof défendant is an inhabitant. Section 51 
of the United States Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
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1101 [Comp. St. 1916, § 1033]) is relied on to support this contention. 
That section provides that : 

"No civil suit stiall be braught in any district court agalnst any person by 
any original pi'ocess or proceeding in any other district ttian tliat whereof 
lie Is an Inhabitant; but wliere the .lurisdlction is founded only on the fact 
that the action is between cltlzens of différent states, suit shall be brought 
ouly In the district of the résidence of either the piaintiff or the défendant." 

Section 24 of the United States Judicial Code (Comp. St. 1916, § 
991 [1]) provides that District Courts hâve original jurisdiction — 

"of ail suits of a civil nature, at common law or in equlty, * • • where 
the matter in controversy exceeds, exclusive of Interest and cost, the sum or 
value of three thousand dollars, and • ♦ • Is between dtizens of différ- 
ent States," etc. 

As the court understood counsel for défendant, his position is that, 
since there were questions arising in the case other than the one of di- 
versity of citizenship, therefore piaintiff was not relying, and could not 
properly rely, only on the fact of diversity of citizenship in invoking the 
jurisdiction of this court. Questions other than the citizenship of the 
parties may, and no doubt will, arise in the progress of the case, In- 
deed, the question of citizenship itself may become an acute one. But 
at this stage of the pleadings we may look alone to the déclaration to 
détermine if the requisite diversity of citizenship appears. 

When section 51 is considered and construed together with section 
24, the question raised seems to be one of venue rather than fédéral 
jurisdiction. It clearly appears that some fédéral court can entertain 
jurisdiction of this case. Indeed, defendant's counsel conceded as 
much at the hearing, but insisted that that court was the fédéral court 
of the Northern district of Mississippi, whereof défendant is an inhabi- 
tant. The action being between citizens of différent states, it would 
seem to follow that the only ground for invoking the jurisdiction of 
this court is that the piaintiff is a résident of this district. 

[1, 2] My conclusions are that this is a suit against Baugh as an in- 
dividual, and the senàce of the writ is valid ; that this court has juris- 
diction of the défendant and the subject-matter of the suit and the 
suit is properly brought in the district whereof piaintiff is a résident. 
The défendant appears only for the purpose of pleading to the jurisdic- 
tion of the court, and hence I express no opinion upon other questions 
discussed at the hearing relating to Baugh's liability in his individual 
capacity for a wrong committed by one of his deputies, while acting 
as such. 

An order will be entered, disallowing the plea to the jurisdiction of 
this court. 
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UNION TIMBEK PRODUCTS CO. v. T' NITKD STATES SHIPPING BOAED 
EMERGENCY FLEET CORl'OKATION. . 

(District Court, W. D. Washington, N. D. July 19,. 1918.) 

No. 4102. 

Kemoyal op Causes <S=>1!>(8) — Remand — "Action Arising Undeb the Con- 
stitution OB LA\VS." 

An action by a shlpbulldlng company against the Emergency Fleet 
Corporation organlzed under Act Mardi ?>, 1901, pursuant to the United 
States Shipbuikling Act (Comp. St. 1916, |§ 814Ca-8140r), upon an alleged 
contract for the building of ships. whieh It was not allowed to build, Is 
an action arising under the Constitution and laws of the United States, 
and Is not subject to remund from the fédéral District Court to the stato 
court. 

[Ed. "Xote. — l'or other définitions, see Words and Phrases, First and 
Second Séries,, Arlslng.] 

At Law. Action by the Union Timber Products Company against 
the United States Shipping Board Emergency Fleet Corporation. On 
plaintiff's motion to remand the cause to the state court. Motion de- 
nied. 

Wm. E. Humphrey, Kerr & McCord, Hadley & Hadley, and Wm. 
D. Totten, ail of Seattle, Wash., for plaintifif. 

Howard G. Cosgrove, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. The plaintiff sues the défendant, the 
United States Shipping Board Emergency Fleet Corporation, upon an 
alleged contract for the building of ships, which, it is alleged, it was 
not allowed to build. Plaintiff now moves the remanding of the cause 
to the state court. 

The défendant was incorporated under the laws of Congress enacted 
for the District of Columbia (Act March 3, 1901, c. 854, 31 Stat. 1189, 
c. 18, subc. 4, § 605 et seq., pp. 1284, 1285), the incorporation there- 
under being pursuant to the law commonly called the United States 
Shipbuilding Act, which act, after creating a board of five commission- 
ers, provides, among other things : 

"The board, If in Its judginent such action Is necessary to carry out the 
purposes of thls Act, may forni under the laws of the District of Coluratna 
one or more corporations for the purchase, construction, equlpment, lease. 
charter, maintenance, and opération of merchant vessels In the commerce 
of the United States. The total capital stock thereof shall not exceed $50,000,- 
000. The board may, for and on behalf of the United States, subscribe to, 
purchase, and vote not less than a majorlty of the capital stocl? of ah^' such 
corporation, and do ail other thlngs in regard thereto necessary to protect 
the interests of the United States and to carry out the purposes of thls act. 
The board, wlth the approval of the Président, may sell any or ail of the 
stock of the United States in such corporation, but at no tlme shall it be a 
minority stockholder thereln: Provlded, that no corporation in whicli the 
United States is a stockholder, formed under the authorlty of thls section, 
shall engage In the opération of any vessel constructed, purchased, leased, 
chartered, or transferred under the authorlty of thls Act unless the board 

<®=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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shall be unable, after a bona flde effort, to contraet with any person a citizen 
of the United States for the purchase, lease, or charter of such yessel under 
such ternis and conditions a^ riiay be prescribed by the board. 

"The board shall glve public notice of the fact that vessels are offered and 
the tenns and conditions upon which a contraet will be made, and shall invite 
compétitive offerings. In the event the board shall, after full compliance wlth 
the tenns of thls provlso, détermine that It Is unable to enter into a contraet 
with such prlvate parties for the purchase, lease, or charter of such vessel, 
It shall make a full report to the Président, who shall examine such report, 
and if he shall approve the same he shall maUe an order declarlng tliût the 
conditions hâve been found to exist whIch ,1ustlfy the opération of such ves- 
sel by a corporation formed under the provisions of thls section. 

"At the expiration of flve years from the conclusion of the présent European 
war the opération of vessels on the part of any sucli corporation In whlch the 
United States Is then a stoekholder shall cease and the said corporation stand 
dissolved. The date of the conclusion of the war shall be declared by proc- 
lamation of the Président. The vessels and other property of any such cor- 
poration shall revert to the board. The board may sell, lease, or charter 
such vessels as provlde<l in section seven and shall dispose of the property 
other than vessels on the best avallable terms and, after payment of ail debts 
and obligations, deposit the proceeds thereof in the Treasury to Its crédit. 
AU sto<,'k in such corporations owned by others than the United States at the 
time of dissolution shall be taken over by the board at a fair and reasonable 
value and paid for vcith funds to the crédit of the board. In case of dlsagree- 
ment, such value shall be determined in the manner provided In section ten." 

Àct Ser»t. 7, 1016. c. 451, § 11, .19 Stat. 731 (Comp. St. 1916, § 8146f). 

The question for détermination is whether the présent action is a 
suit arising- under the Constitution and laws of the United States. It 
is clear that it is such a suit, and the motion to remand is denied. 
Cohen v. Virginia, 6 Wheat. (19 U. S.) 264. at 421-428, S L. Ed. 257: 
Osborn v. United States Banlc, 9 Wheat. 738, at 820-825, 6 L. Ed. 204 : 
Pacific R. R. Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 29 L. Ed. 
319; Ore. Short Line v. Skottowe, 162 U. S. 490, 16 Sup. Ct. 869, 

40 L. Ed. 1048; K. of P. v. Withers, 177 U. S. 260, 20 Sup. Ct. 611, 
44 L. Ed. 762 ; K. of P. v. Kaiinski, 163 U. S. 289, 16 Sup. Ct. 1047, 

41 L. Ed. 163; P. K. Suprême Lodge v. Beck, 181 U. S. 49, 21 Stvp. 
Ct. 532, 45 L. Ed. 741 ; Creswill v. K. of P., 225 U. S. 248-258, 32 
Sup. Ct. 822, 56 L. Ed. 1074; Eyons v. Bank of Discount (C. C.) 154 
Fed. 391 ; Suprême Lodge of K. P. W. v. Wilson, 66 Fed. 785, 14 C. 
C. A. 264; Boyd v. G. W. C. & C. Co. (C. C.) 189 Fed. 115 ; Suprême 
Lodge, K. of P., V. England, 94 Fed. 369, 36 C. C. A. 298. 

'2W, F.— 21 
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In re SCRUGGS BROS. 
(District Court, S. D. Alabama. December, 1&17.) 

\. MOBTGAGES (S=3l71(5) — MiSTAKE IN DESCRIPTION— NoTlCE TO TeuSTEE IN 
BANKKrPTCY. 

The répétition in the description of the property as the "N. W. Vt, of 
N. E. ^" and "N. % of N. E. 14," in the same township and range, car- 
ried no notice to a trustée in banlcruptcy of the niortgagor that the N. Î4 
of the N. W. 14 was intended to be conveyed. 

2. Notice (3=»6 — Constbuctive Notice — Knowledge of Facts. 

The rule of notice Is that knowledge of facts whlch, if foUowed up, 
would disclose the true state of facts, is efflcaclous. 

3. Bankbcptcy <®=»151 — ^Pboperty Vesting in Teustee— Real Propebtt. 

Héal liroperty of a bankrupt, whlch tvfts intended to bè covered by a 
mortgage, but whlch was not sufBclently descrlbed thereln to give the 
trustée notice thereof, passes to the trustée, under Bankruptcy Act July 
1, 1898, § 47, as amended by Act June 25, 1910, § 8 (Oomp. St. 1916, § 
9631), vesting the trustée wlth ail the rights, remédies, and powers of 
a judgment credltor holding a lien by légal or équitable proceedings 
thereon. 

In Bankruptcy. In the matter of Scruggs Bros., bankrupts. On 
pétition of W. R. Belsher to review ruling of the référée on a péti- 
tion- to Order the trustée to convey certain property to the petitioner. 
Pétition denied, and ruUng of the référée affirmed. 

Brooks & McMillan, of Mobile, Ala., for petitioner, 

ERVIN, District Judge. This matter cornes on to be heard on the 
pétition of W. R. Belsher to review the ruling of the référée rendered 
on the foUowing state of facts: 

Belsher filed a pétition before the référée, setting up that W. S. 
Scruggs, one of the bankrupts, had executed a mortgage to the said 
W, R. Belsher to secure $1,500, which mortgage had become past 
due, and had been foreclosed by the said Belsher, and at said sale the 
property has been bought in by said Belsher on such foreclosure. The 
pétition set up the fact that there had been a mistake made in the 
mortgage as executed by Scruggs, in that the said mortgage conveyed 
with other property to the "N. W. 14 of N. E %, section 31, town- 
ship 11, range 1 west; N. 1/2 of N, E. %, section 31, township 11, 
range 1 west." The pétition recites that it was the intention of the 
grantor to convey the N. % of the N. W. % of section 31, instead 
of the N. 1/2 of the N. E. 14 of said section 31. 

It is manifest that there is a répétition in the mortgage as written, 
because the N. 1/2 of the N. E. % includes the N. W. y^ of the N. E. 
14. It appears that this same mistake was carried through into the 
foreclosure conveyances. The pétition prays that the référée will 
order the trustée to convey to petitioner the N. 1/2 of the N. W. i/4 
of section 31, the title to which stood in the bankrupt. The référée 
denied this pétition because of the language of section 47 of the Bank- 

^ssFor other cases see samé toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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ruptcy Act July 1, 1898, c. 541, 30 Stat. 557, as amended by Act June 
25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1916, § 9631). 

[ 1 ] It is contended by petitioner that the répétition in the mortgage 
gives notice of the fact that the N. 1/2 of the N. W. y^ was intended 
to be conveyed instead of the N. y^ of the N. E. 1/4 as described in 
the mortgage, and that the bankruptcy schedules, which state that 
this pièce of property was covered by the mortgage, brought the prop- 
erty into court subject to the notice of this mistake. I cannot see 
that this mistake carried any notice to the trustée that the N. % of 
the N. W. 14 was intended to be conveyed. 

[2] The rule of notice is that "knowledge of facts, which, if fol- 
lowed up, would disclose the true state of facts, is efïicacious," but 
hère notice could not hâve given more information than an examinâ- 
tion of the mortgage would hâve showed, and that would hâve shown 
that one pièce of property was twice described. It is common knowl- 
edge that people do frequently twice describe property in making con- 
veyances, and hence the trustée had no notice of anything more than 
what an examination of the mortgage itself would hâve disclosed. 

[3] There was no adverse claimant to the N. % of the N. W. i^ 
of section 31, so that, when the bankrupt filed his schedules, as I con- 
strue the act, that brought this property into the custody of the bank- 
ruptcy court, and therefore the trustée, under the language of the 
amendment above ref erred to, is "deemed vested with ail the rights, 
remédies and powers of a créditer holding a lien by légal or équitable 
proceedings thereon." Where property is not covered by tiny mort- 
gage, and where there is nothing to show that it was intended to in- 
clude it in the mortgage, I take it that, if a lien by légal or équitable 
jjroceedings is fastened on this property, the lienholder has a prior 
eqi'ity in the property to one who merely daims that it was the in- 
tention of the owner of the property to include it in a mortgage made 
by him. 

It is therefore prdered that the pétition be and the same is hereby 
denied, and the ruling of the référée is affirmed. 
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KARASIK et al. v. PEOPLE'S TRUST CO. 

In re FRANKLIN BREWING CO. 

(District Court, E. D. New York. December 28, 1917.) 

No. 360. 

1. Corporations «©='477(2) — Mortoages— Validitt, 

In a suit by the trustées of a bankrupt corporation to set aslde a mort- 
gage, on the ground that it was never fomially authorlzed by the board 
of directors as requlred by General Corporation Law N. Y. § 34, held, 
the directors, as stockholders, having assented to the mortgage, and it 
being jtart of a reorganlzation scheme, etc., the mortgage was not invalid 
on that ground. 

2. Corporations ©=5477(6) — Mortgages — Consent of Stockholders. 

Where it abundantly appeared that ail of the stockholders of a corpora- 
tion assented to a mortgage the mortgage is not invalid because no cer- 
tiflcate of consent of stockholders waa taken and flled in accordance with 
Stock Corporation I^aw N. Y. § 6 ; the consent of the stockholders belng 
the essential and ail -important tliing. 

3. Corporations ®=>477(6) — Mortgages — Failtjrb to Fiuî Consent. 

Where consent of stockholders to a corporate mortgage was not filed as 
required by Stock Corporation Law N. Y. § 6, the fact that the mort- 
gage was recorded did not validate the same; section 7, validatlng sucn 
mortgages when recorded, etc., having no application, because the cor- 
poration did not receive value for bonds issued under the mortgage. 

4. Corporations <S=>477(1) — Chattel Mortgage — Filing — NecessItt. 

Under Lien Law N. Y. § 231, declaring that mortgages creating a lien 
upon real and personal property executed by corporations need not be 
filed as chattel mortgages, such a mortgage issued by a corporation Is 
not Invalid as to personal property because it was not flled and recorded 
within a reasonable time after exécution, as required by sections 230, 232. 

5. StJBROGATlON ©=»23(1) VOLUNTARY PAYMENT. 

To entltle a person to invoke the équitable right of subrogation, he 
must either occupy the position of a surety or hâve made a payment 
under an agreement that he should hold and receive an asslgnment of 
the cjebt as security ; and hence a stockholder, who advanced money to a 
corporation to enable It to dischargé a mortgage, is not entitled to subroga- 
tion to the rights of the mortgagee. 

6. Mortgages <S=>2!>8(4) — Payment — Revivor. 

A mortgage executed to secure a spécifie debt ceases to hâve any 
force after the payment of that debt, and cannot be revived to secure a 
new obligation without a new grant. 

7. Mortgages <S=»25(6) — Action to Set Aside — Considération. 

In a suit by the trustées of a bankrupt corporation to set aslde a 
mortgage securlng bonds held by stockholders, évidence held to show that 
the only considération for the mortgage was antécédent debts. 

8. Corporations <ê=>542(2) — "Tbansfeb" — What Constitutes. 

Within Stock Corporation Law N. Y. § 66, declaring that no corporation 
whieh shall hâve refused to pay any of its notes, etc., shall transfer any 
of Its property to any of its officers for the payment of any d'iebt, etc., 
a mortgage is a "transfer." 

[Ed. Note. — For other définitions, see Words and Phrases, Flrst and 
Second Séries, Transfer.] 

9. Corporations ©=542(2) — Transfers — Statute — Construction. 

Stock Corporation ]jaw N. Y. § 66, declaring that no corporation, which 
shall hâve refused to pay any of its notes or other obligations, shall 
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transfer any of its property, etc., having supplaiit-wl an earller provision, 
whif'h referred to notes or otlier évidences of deht, it must be assumed 
that no cliange in meaning was Intended by the substitution of the word 
"obligations." 
10 Corporations <©=>542(2)—Tbansi'ers—Validity— "Obligation." 

Under Corporation Law N. Y. § 60, declaring that no corporation, wliieh 
shall bave refused to pay any of its notes or other obligations wnen 
due, sball transfer nny of its property to any of its officers or stock - 
holders for the payment of any debt, tlie word "obligation," wliile not 
ineluding open aceonnts, includes a contract complète on its face, and, 
wliere Ihe corporation failed to ma lie payments aecording to such a 
contract a mortgage to its stoclJbolders to secure an antécédent debt was 
invalld. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Obligation.] 

11. OoBPOEATioNS ®=)542(1)— Fbaudulent Conveyances— Pbefbkences. 

A conveyance i.s invalid, as preferentlal, under Stock Corporation Law 
N. Y. § 66, declaring that no conveyance, assignraent, or transfer by any 
coiToration when insolvent with Intent of giA'ing a préférence to any par- 
ticular creditor, shall be valid, whenever the corporation or the otlicer mak- 
Ing the conveyance, etc., must hâve known or expected that it would 
hâve the effect of working a préférence. 

12. Corporations ®=5542(1)— Suit — Préférence. 

In a suit to set aside a mortgage glven by a corporation to secure 
bonds issut^ to stockholder» to whom the corporation was indebted, hpld, 
that the mortgage was invalid, under Stock Corporation Law N. Y. § 66, 
because working a préférence. 

In Equity. Suit by Louis Karasik and others, as trustées in bank- 
ruptcy of the Franklin Brewing Company, bankrupt, against the 
People's Trust Company, individually and as trustée under a certain 
alleged mortgage. Decree for complainants. Affirmed 252 Fed. 337, 
C. C. A. . 

This is an action by the trustées in bankruptcy of the Franklin Brewing 
Company to set aside an alleged mortgage for $450,000 made by the Frank- 
lin Brewing Company to the People's Trust Company, as trustée, to secure the 
issue of certain bonds in like amount. The grounds on whlch the validity of 
the mortgage is attacked are that no certiflcate of cousent of the stockholders 
of the corporation was subscribed, acknowledged, filed and recorded, as re- 
quired by section 6 of the Stock Corporation Law of this state (Consol, Laws, 
c. 59) ; that the mortgage was never authorissed by the board of directors, as 
required by section H4 of the General Corporation Law of this state (Consol. 
Tvaws, e. 23) ; that the mortgage is void, under section 66 of the Stock Cor- 
poration Law of this state, both as a transfer of its property to officers, di- 
rectors, and stockholders, without the payment of cash therefor, after it had 
refused to pay its notes or other obligations and as a conveyance and security 
given when the corporation was insolvent or its insolvency was imminent, 
with the intent of giving a préférence to a particular creditor over other 
creditors; tliat the bonds issued without the payraent of any money to, 
labor for, or property retteived by the corporation, contrary to the prohibition 
of section 55 of the Stock Corporation Liiw ; that the mortgage is void as to ail 
the Personal property intended to be sec-ured thereby, because it was not filed 
and recorded wlthin a reasonable time, as required by sections 230 and 232 
of the Lien I^aw of this state (Consol. Laws, c. 33) ; that the making of the 
mortgage for the purpose of issuing and securing payment of bonds to the 
officers, directors, and stockholders of the corporation is contrar.v to equity 
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and good conscience, and constituted a scheme to hinder, delay, and defraud 
the creditors of the corporation. 

The Franklin Brewing Company was organized as a domestlc corporation 
July 30, 1903, with a capital stock of $500,000, consisting of 5,000 shares. of 
the par value of $100 each. The corporation was organized by Clans Doscher, 
who had acquired In 1903 the plant and property of the Malcolm Brewing 
Company, at a pubUe sale in Insolvency, subject to an existing mortgage of 
$200,000, made by the Malcolm Brewing Company to the Nassau Trust (!om- 
pany, of the city of Brooklyn, February 24, 1891. Thereâfter Claus Doscner 
transferred this property to the Franklin Brewing Company subject to the 
aforesaid mortgage of $200,000, which that corporation assumed, and the 
Franklin Brewing Company subsequently acquired other property. Claus 
Doscher, in transferring hls property to the Franklin Brewing Company 
agreed to accept for the same 3,000 shares of the capital stock of that cor- 
poration, and he further agreed to purchase f rom time to tlme the remaining 
2,000 shares of that stock, as and when the corporation should require the 
money for working capital. On July 30, 1903, Claus Doscher received 3,500 
shares of the stock of the Franklin Brewing Company, and on the same day he 
gave 10 shares each to his attomey, Henry F. Cochrane, to his brother, Her- 
mann Doscher, and to hls three sons, Henry, Charles, and John Doscher mak- 
ing 50 shares, and he retained 3,450 shares of this stock up to the time 
of hls death on July 6, 1010. He left a will, which was duly probated on 
July 12, 1910, by the surrogate of Kings county whereof he appolnted nis 
thrOe sons Henry, Charles, and John Doscher, the executors and whereby he 
bequeathed and devised ail of his estate (includlng the aforesaid 3,450 shares 
of B'ranklin Brewing Company stock) to hls six children, Henry, Charles, and 
Jolin Doscher, and Geslne Bngel, Mathllda C. Behre and Caroline Candidus, 
in equal shares. Claus Doscher was the président, a director, and a stock- 
holder of the Franklin Brewing Company from 1904 to 1910, Durlng the 
same perlod Henry Doscher was the vice président, a director, and a stock- 
holder; Hermann Doscher was the treasurer, a director, and a stockholder : 
Charles Doscher was the seeretary, a director, and a stockholder ; John 
Doscher was a director and stockholder ; and Henry F. Cochrane was a stock- 
holder. Upon the death of Claus Doscher, his son Henry Doscher was made 
président, John Doscher was made vice président, Hermann Doscher continued 
as treasurer, Charles Doscher continued as seeretai-y, and. Henry F. Cochrane 
was made a director ; and the ofllcers, directors, and stockholcîers continued 
as above to August 10, 1915, exoept that Charles Doscher was made both 
seeretary and treasurer. 

The Company never paid a divldend upon Its capital stock. It lost money 
e\1ery year of its existence from 1908, save the years 1905 and 1906, when 
a small profit was made. Prlor to the year 1915 an unavalling effort was 
made to sell the proi)erty. The annual report of the Ffahklin Brewing 
Company for the year ending Deeember 31, 1914, showted a loss of $30,013.49 
during that year, and that the Uabillties exceeded the assets in the sum of 
$119,599.98. At a stockholders' meeting held January 21, 1915, It was re- 
solved that "in View of the state of the business of the coitipany dlsclosea by 
the annual report, a commlttee of three, consisting of Henry Doscher, John 
Doscher, and Charles Doscher, be appolnted to take the noeessary and ap- 
propriate steps to wind up the business of the company," and at meetings of 
the board of directors on March 16 and May 3, 1915, the efforts being made to 
efCect a winding up of the business were discussed. At length In July, 1915, 
the Doschers foùnd In David M. Neuberger the relief they sought. It w'as 
flnally agreed that Neubergier should assume the management aad control or 
the Franklin Brewing Company; that the 3,450 shares of stock of that cor- 
poration owned and held by the estate of Claus Doscher, deceased, should be 
distributed, by giving 2,500 shares thereof to Neuberger tUid the remaining 950 
shares thereof to the six children and legatees under the wlU of the sald 
deceased ; that the executors ôf that estât» should, prlor to October 1, 1915, 
loan the necessary money to obtain llquor tax certifleates for the saloon 
keei)ers who were then customers of the Franklin. Brewing Company ; that 
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tlie then officers of that corporation shoiild resign, and Neuberger and bis 
associâtes sliould be made olficers in tbeir places; and that a inortgage 
for $400,000 sliouId be giveu by the Franklin Bi-ewiug Company upon ail of 
its real and Personal proiK;rty to secure the issue of bonds of a Uke amount In 
payment of the Indebtedness clalmed by the Doschers to be owlng from the 
Franklin Brewiiig Company to the décèdent Doscher's estate. An agreement 
iu writing was then executêd, about August 4, 1915, between Henry, John, and 
Charles Uoschcr, as executors of Claus Doscher, deceased, and David M. 
Neuberger, enibodylng substantlally the above provisions. The prelimlnarles 
for the making of the mortgage iiavlng been thus arranged, the attomey for 
the Doscher estate prepared the mortgage which is the subject of this suit. 

Plenry Doscher had directed John .T. Wclsh, the bookkeeper of the Company, 
to copy from the corporate books certain figures, which Welsh dld, and handed 
a slip of paper eoutaining thèse figures to Doscher, which he subsequently 
made use of at a meeting of the stockholders of the corporation on August 10, 
1915. A meeting of the company was held, at its otficJd, on August 10, 1915, at 
which ail of the stockholders were présent, and a resolution was presented 
settlng forth: (1) That the Franklin Brewlng Company was indebted to th'e 
estate of Claus Doscher in a sum e.xceeding $450,000, for money loaned and 
upon open account; (2) thnt the tiiiaucial condition of the Franklin Brewlng 
Oompauy rendei'ed it impossible for it to pay sald Indebtedness In whole or 
In part, and unless a reorganlzation of the company was effected, and an 
nd.iustn!ent of thi.<* indebtedness was arranged, the company would hâve to 
discontinue business and dispose of Its proi>erty at great sacrifice and loss, 
boUi to the Franklin Brewlng Company and the estate of Claus Doscher; (3) 
that the exiK'utors of the estate of Claus Doscher, wlth the consent of ail the 
legatees of that estate, were willing to accept a mortgage of $450,000 secui^ 
upon ail of the real and persoual property of the company, to be made to a 
ti-ustee, to Si'ecure the issue to the legatees of sald estate of 450 bonds, of 
$1,000 each, payable in 25 yenrs, with interest at 4 per centum per annum; 
(4) that the stockliolders recoiima.ended the exécution and delivery of sucn 
mortgage to the People's Trust Company, as trustée, for the purposes afore- 
said. 

This resolution was disc-ussed and voted upon and adopted by ail of the 
stockholders at that mcfcting, as foilows; Henry, Charles, and John Doscher, 
as executors of the estate of Clans Doscher, voted the 3,450 shares of stock 
owned by that estate; Henry, John, and Cliarles Doscher each voted the 10 
shares of stock owned by them personally; Henry Doscher, by proxy, voted 
the 10 shares of stock owned by the estate of Hei-mann Doscher; auo 
Henry F. Cochrane voted the 10 shares of stock owned by hlm. This made a 
total of 3,500 shares of stock voted, which was ail of the stock oiitstanding. 
Tbere wa.<! no meeting lield of thfs lK)ard of directors of the Franklin Brewlng 
Company autlioiTzing the exécution or deliverj- of this mortgage of $450,000, 
which is the subject of tliis suit; uor did nny witness tostify upon the 
trial that an.v kikIi nicetiii;; was lield. Immedintoly following the above-meu- 
tloned stockholders' iiicofiiig on Aufiust 10, 1015, the certiflcatcs for the 3,450 
shares of Ciîpilal stock oi' the Franklin Brewlng Company owned by the 
estate of Claus Doscher ^vere canceled, nnd new certiflcatès for that 3,450 
shares of stock were drawn up and exeoited, and distrlbuted as foilows: A 
certiflcate for 2.49S shares to David M. Neuberger; a ceititicate for 1 share 
each to Harry W. Bell and Hector Grassi; a certlficate for 159 shares each 
to Henry and John Doscher; nnd a certificate for 158 shares each to Charles 
Doscher, Gesine ÎOngel, Matliilda C. Behre, and Caroline Oandidus — making a 
total of 3,450 .shares of this stock ; and at that time 50 other shares of the 
Franklin Brewiiig Company stock were aiready held, 10 shares each, by 
Henry, John, Charles, and the estate of Hennann Doscher, and Henry F. 
Cochrane. Ail of this stock was transferred to, and held and owned by, thé 
abovonamed i»rsous, resitectively, prier to the exécution or delivery of the 
mortgage of $450,000 which is the subject of tlils suit; and ever since August 
10, 1915. the .«nid llenr.v, Jolin, and Charles Doscher, and the sald Gesine En- 
gel, Mathilda C. Behif, uud Caroline Caudldus hâve been and stlll are the 
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owners of tlie certiflcates of stock above mcistioned, and thes^e sald six per- 
sons !ii-e also the legatees under the wiil of Claus Dosclier, deeoased, and are 
eaeli entitled t:o an equal one-sixth distrlbutlve sliare of that estate. 

Inimediately followhig the stocUholders' meeting, and after the certilicates 
for the 3,450 shares of stock had beeu executed and distributed as ahove nien- 
tioned, there was held on the same day, August 10, 1915, a nicetlug of the 
board of directors of the Franklin Brewlug Oonjpany. At t.hls meeting Henry 
Doscher reslgned as président, but «mtlnned as a dlrector; John Doseher 
reslgned as vice président and dlrector ; Charles Doscher resigned as secre- 
tary and trîeasurer and dlrector ; and Henry F. CocUrane reslgned as dlrector. 
David M. is'enberger was uiade président and treasnrer and a dlrector; 
Hai'ry W. Bell was inade vice président and a dlrector, but never fiualltied: 
Hector Grassl was made a dlrector; and John J. Welsh, the bookkeeper of 
the corixiration, was made secretary. xVt thls meeting of the board of dlrec- 
tors DO mention was made of the proposed niortgage of Ç450,000 whleh is the 
snbjeet of thls. suit, or of any niortgage, and no authority was glven for the 
exécution or delivery of any mortgage by the Franklin Hrewing Company. 

The mortgage for $450,000 whicli is the sulxleet of thls suit was executed 
and dellvered on August 10, 1915, but was not recorded until November 22, 
1015. No eertificate of con.sent of the stockholders of the Franklin Brewlng 
Company was subscrlbed aud aeknowledged and tiled or recorded in the 
office of the clerk or reglster of the county wheiein the corporation had its 
principal place of business. Subséquent to the nmking and delivery of thls 
mortgage, and pursuant to its ternis, 450 bonds, of the face value of i|;i,000 
each, were made by the Franklin Brewlng Company and issued to the execu- 
tor.s of Claus Doscher, and by them in turn Issued and delivered, 7.5 bonds 
each, to Henry, .John, and Charles Doscher, and (îesliie ICngel, Mathllda C. 
Behre, and Cîaroliue Candidus. At the time tins mortgage was executed, 
lïelther the l'eoijle's Tnist tîonipany nor any other iierson or persons pald 
to the Fraidclln Brewlng Company any cash money for thls mortgage, nor 
did an.v persori or i>ersoris pay any money, furnlsh any labor, or give property 
to that corporation for elther the mortgage or Ixnids in question. The de- 
fendant the Peo))le's Trust (Company never took possession of the real or 
l)ersonal property covered by the mortgage In suit ; but the Franklin Brewing 
Comiiany coutinuously 'after the nialUrig and delivery of the sald mortgagu 
reuialued lu the possession, custody, and cDutrol ef a!l of the sald property un- 
til the ai)i>olntment and qualitlcation of the plaintifl's. as trustées in t)ankrupt- 
cy Ivi'relu, and the tuking possession of the same l>y thciii. The plalntiffs, as 
trustées in bankruiitcy herein, immedlately upon thelr appohitment and 
qualification, on Mardi 11). 1917, took actual poss<>ssion of ail the real and 
Personal property of the Franklin Brewing Company, and ail of the sald prop- 
erty is now in thelr actual possession. 

Samuel Evans Maires, of Brooklyn, N. Y., for complainants. 
Wingate & CuUen, of New York City (Henry F. Cochrane, of 
Brooklyn, N. Y., of counsel), for défendant. 

VEEDER, District Judge (after stating the facts as above). [1,2] 
The validity of this mortgage is attacked on varions grotinds, which 
may be grouped as formai objections and objections which relate to 
the stibstantial merits. Considering the formai objections first, the 
complainants contend, in the first place, thct the mortgage is invalid, 
because no eertificate of consent of stockholders was filed in ac- 
cordance with section 6 of the Stock Corporation Law of this state. 
The statutory requirenient is that the inortgage — 

•'shall be consent*^ to by the holders of not less than two-thlrds of the capi- 
tal stock of the coriwration, which consent sliall be glven elthter in writlng 
or by a vote at a spécial meeting of the stockliolders callecl for that pvirpose; 
* * * and a certiticate undcr the seal of the corporation that such con- 
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sent was given by the stockholders in wrltlng, or that it was given by vote at 
a meeting as uforesaid, shall be subseribed and acknowledged by tlie président 
or vice président and by tlie secretary or an assistant secretary, of tlie corpora- 
tion, and slnUl be filed and recorded in tlie office of tlie clerk or register of 
tlie county wiierein the corporation lias ils principal place of business." 

It is a fact that this mortgage was cotisented to by the unanimous 
vote of ail the stockholders at a spécial meeting called for that pur- 
pose, and apparently each stockholder also consented in writing. At 
the trial the défendant produced a certificate of such consent, dated 
August 10, 1915, signed by Henry Doscher as président, and by 
Charles Doscher as secretary, with the corporate seal affixed, and 
attested by the secretary. The testimony for the défendant is to the 
efïect that this paper was executed on the day it bears date, and 
was given to an employé, who was a notary, to take the acknowledg- 
ments. The testimony is rather vague, and the notary had no recol- 
lection of such an incident. However, the paper in évidence is not 
acknowledged, and it is conceded that no consent was ever filed and 
recorded as required by statute. 

In the next place, it is conceded that the mortgage was never 
formally authorized by the board of directors of the corporation. 
Section 34 of the General Corporation Law of this state prescribes 
that "the afifairs of every corporation shall be managed by its board 
of directors," acting through a majority présent at a meeting duly 
assembled. In this case, as already shown in the statement, the stock- 
holders as such, comprising ail the directors and officers, consented 
to the mortgage in a meeting duly assembled. A directors' meeting 
immediately followed, at which the old directors and officers, save 
Henry Doscher, in turn resigned, and new directors and officers were 
elected or appointed by the remainder of the board to fill the va- 
cancies as they occurred. It was by thèse new officers that the 
mortgage, dated the same day, was executed. But the minutes of the 
meeting contain no référence to the mortgage. 

Both thèse omissions undoubtedly constitute grave formai defects, 
but I do not think that they are necessarily fatal. In both instances 
the substance is proved. Se far as the absence of a resolution of 
the directors as such is concerned, every director had, as a stock- 
holder, and as part of a substantially continuons transaction, delib- 
erated and acted upon the proposai. People's Bank v. St. Anthony's 
Church, 109 N. Y. 512, 17 N. E. 408, relates to a spécial statute de- 
signed to safegnard the peculiar interests of a religious corporation. 
Of course, I rely upon the continuity of the prearranged transaction, 
and the supposition that the résignation of the retiring directors was 
not efifectual to relieve them of their responsibility for the culmi- 
nating act performed by their successors pursuant to a plan thereto- 
fore agreed upon. Otherwise, there is a total absence of any authori- 
zation by the directors, for it is not claimed that the new directors 
assented to the mortgage, directly or indirectly. Likewise the con- 
sent of the stockholders is proved to bave been given. As the Court 
of Appeals said in Rochester Savings Bank v. Averell, 96 N. Y. 467: 
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"The consent of stockhotders is the important and essential thlng. The 
flling is formai and subsidiary." 

This idea runs through ail the cases, and in no case to which réf- 
érence has beén made has a mortgage been declared void where the 
stockholders had in fact consented. In Black v. Ellis, 129 App. Div. 
140, 113 N. Y. Supp. 558, affirmed in 197 N. Y. 402, 90 N. E. 958, 
on other grounds, a majority of the court held that, in view of the 
finding of the court below that consent had been given, the mère fail- 
tire to file proof of the fact did not render the mortgage void. A 
minority dissent was based upon the ground thaï the finding of the 
lower court really showed that the stockholders consented only in 
the sensé that they did not object. In the case of In re Post & Davis 
Co., 219 Fed. 171, 135 C. C. A. 69, where the Circuit Court of Ap- 
peals for this circuit held that a chattel mortgage executed by a cor- 
poration without the required consent properly evidenced was in- 
valid and could not be ratified, Judge Lacombe stated: 

"There is no prêteuse that any written assisnt was ever signed, or that It 
was ever voted at any stockholders' meeting, spécial or gênerai." 

[3] And my conclusion that the failure to file the consent is not 
fatal dérives no support from section 7 of the New York Stock Cor- 
poration Law (upon which the défendant relies), which provides in 
substance that whenever a mortgage as recorded recites that its 
exécution was duly consented to or authorized by the stockholders, 
after public record thereof for more than one year, "and the corpora- 
tion shall hâve received value for bonds actually issued under and 
secured by such mortgage, and interest shall hâve been paid on any 
of such bonds," such récital "shall be conclusive évidence that the 
exécution of such mortgage has been duly and sufficiently consented 
to," etc. For, as I shall show, the corporation did not receive value 
for the bonds issued under this mortgage, and hence this validating 
provision is inapplicable. 

[4] Nor do I find to be well founded the complainant's further 
contention that the mortgage is void as to ail the personal property 
intended to be secured thereby, because it was not filed and recorded 
within a reasonable time after its exécution in accordance with sec- 
tions 230 and 232 of the Lien Law of this state. The delay in re- 
cording was in fact more than three months. But the intermediate 
section (231) of the Lien Law expressly provides that: 

"Mortgages creatlng a lien upon r^al and personal property, executed by a 
corporation as seeurity for the payment of bonds issued by such corporation 
* * * and recorded as a moitgage of real property, * * * need not 
be filed or retiled as chattel mortgages." 

Considération ôf the further objections to the validity of the mort- 
gage, which go to the substance rather than to formai requisites, is 
dépendent upon findings of fact with respect to the situation on Au- 
gust 10, 1915, when the mortgage was made. 

In the first place, the corporation was then plainly insolvent. Its 
books show that on July 31, 1915, its assets were $935,720, its liabili- 
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ties $1,076,054, leaving a deficiency of $140,334. On Augiist 31, 1915, 
the deficiency had increased to $144,167, and on November 30, 1915, 
to $147,332. On July 31, 1915, there was owing to unsecured mer- 
chandise creditors the sum of $23,343, over $20,000 of which was 
long- past due. This had increased to $33,318 on August 31st, and to 
$57,963 on November 30th. In addition there was owing on notes 
to the North Side Bank, on and after July 31, 1915, the sum of $27,- 
000. This indebtedness steadily increased until, at the time of the 
filing of the pétition in bankruptcy, the sum owing to unsecured credi- 
tors amounted to $176,723. During the month of July, 1915, the cor- 
poration's average daily bank balance was only $923.86; from August 
Ist to August lOth only $1,443; and on August lOth, when the mort- 
gage was made, it had on deposit only $951. I^uring ail this time, 
and long before, merchandise creditors, pressing for payment of their 
past-due accounts, were told by the cashier in more than one in- 
stance that the company had no funds. 

The financial condition of the company was well known to the 
Doschers. They knew that it had lost money every year from 1903, 
save that a small profit had been made in 1905 and 1906. At the 
stockholders' meeting on January 21, 1915, where a financial report 
for the year 1914 was submitted, showing a loss of $30,013, a resolu- 
tion was unanimously adopted appointing a committee "to take the 
necessary and appropriate steps to wind up the business of the com- 
pany." The minutes of successive meetings of the board of directqrs 
on March 16th and May 3d of the same year refer to the efforts 
being made to wind up the business ; and the preamble to the resolu- 
tion of the stockholders on August lOth, consenting to the mortgage 
in issue, after stating that the "company is indebted to the estate of 
Claus Doscher in a sum exceeding four hundred and fifty thousand 
dollars for money loaned and upon open account," continues : 

"Aiid wlierea.s, the financial condition of the Franlvlin Brewing Company 
renders It imp<jssible for it to pay said iiideW e<:l)ies.s in wliole or in part, and 
unless a recM-j^anization of the company is eftected, and an adjustment of 
this indebtednfiss Is arrangcd, the c-omi)any will hâve to discontinue business 
and dispose of Its property at great sacrifice and loss, both to the Franklin 
Brewing Company and the said estate of Claus Doscher." 

Of course, it is entirely immaterial that the Doschers vi^ere finan- 
cially able to pay any or ail of the company's indebtedness if they 
saw fit. They were under no légal obligation to continue their ad- 
vances, and it was inévitable that they would at some time cease to 
carry this burden, as the eveiit proved. 

The next material inquiry relates to the manner in which the ag- 
gregate amount of this mortgage was made up and the basis upon 
which it rests. The évidence shows that one of the Doschers in- 
structed the company's bookkeeper to make out a statement of the 
aggregate of the f ollowing items : (a) Ix)ans made by the Doscher 
estate to the company ($178,850), with interest due thereon ($15,310) ; 
(b) the so-called : bond and mortgage account, being the $200,000 ad- 
vanced by Claris Doscher in 1906 to pay off the mortgage then out- 
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Standing on the company's property, with interest due thereon ($25,- 
000) ; (c) the $12,000 mortgage on the parcel, No. 1360 Myrtle avenue, 
which the Doschers had agreed with Neuberger to cancel, with in- 
terest due thereon ($400). The total of thèse items is $431,560. For 
the remaining sum necessary to make up the total of $450,000 the 
bookkeeper was instructed to make a mère book entry, and he described 
it, of his own accord, as reorganization expense. Of thèse items, then, 
the loan account, of $178,850, concededly represented mère antécédent 
indebtedness for advances made from time to titne. The $12,000 
mortgage on the property No. 1360 was neither paid nor canceled, and 
therefore represents no value. Nor did the book entry of $17,000 
and over. 

The défendant contends, however, that the so-called bond and 
mortgage account of $200,000 stands upon a différent basis. It ap- 
pears that on December 29, 1906, Claus Doscher delivered his check 
for $200,000 to the company, and that on the same day the company 
paid to the Nassau Trust Company, the mortgagee named in the 
Malcolm Brewing Company mortgage of 1891, a like sum, with in- 
structions to use the same in payment and cancellation of the bonds 
issued under that mortgage. This was done by January 9, 1906, 
when the mortgagee delivered to Doscher the mortgage and a satis- 
faction pièce. This satisfaction pièce was never filed. Claus I>osch- 
er's loan of $200,000 on December 29, 1905, was originally entered 
in the company's books under the heading "Claus Doscher Loan Ac- 
count." But on January 31, 1906, this item was transferred to a new 
account then opened, called "Bond and Mortgage Payable Account," 
and so remained until bankruptcy. By whose direction or authority 
this change was made does not appear. By a provision of the agree- 
ment by the executors of Claus Doscher with Neuberger the former 
agreed to "discharge and cancel of record a certain mortgage of two 
hundred thousand ($200,000) dollars, now a lien on, and of record 
against, the Franklin Brewing Company." This agreement was not 
performed, and the mortgage was finally satisfied of record, upon the 
application of the complainants as trustées, without the production 
of the original mortgage, by an order of the Suprême Court dated 
October 8, 1917. 

[5-7] On thèse facts the defendant's claim that the mortgage was 
continued, and that Doscher succeeded to the rights of the mort- 
gagee by subrogation, cannot be sustained. To entitle a person to 
invoke the équitable right of subrogation, he must either occupy the 
position of a surety of the debt or hâve made the payment under an 
agreement that he should receive and hold an assignment of the debt 
as seeurity. A mortgage executed to secure a spécifie debt ceases to 
hâve any force after the payment of that debt, and cannot be revived 
to secure a new obligation without a new grant. In this case the 
proof shows nothing more than the delivery of Doscher's check to 
the company and the payment by the company to the mortgagee. The 
mère unauthorized entry of this mortgage as such on the books of Jhe 
company does not constitute a new grant, so as to enable Doscher" to 
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be subrogated to the original bond and niortgage, which had been 
paid on January 9, 1906. 

So far, then, as the items which made up the $450,000 mortgage 
are concerned, it is plain that the $17,000 book entry and the unfulfilled 
promise to cancel the $12,000 mortgage on the Myrtle avenue property 
représentée no value whatever, and the so-called bond and mortgage 
account of $200,000 represents nothing higher in the scale of obliga' 
tion than the loan account, properly so called, of $178,850. In othei 
words, so far as the mortgage in issue was based upbn any considéra- 
tion whatever, it represented merely unsecured antécédent indebted- 
ness. It is so described in the very first récital of the resolution 
adopted by the stockholders at their meeting on August 10, 1915, 
which reads : 

"Whereas, the Franklin Brewing Company is indebted to the estate of 
Claus Doscher In a sura exceediiig four huiidred and flfty thousaud dollars 
for money loaned and upon open accouut," etc. 

But the défendant daims further that, even so, there was other 
valuable considération given; and référence is made to (a) the further 
loan of $56,000 to secure liquor tax certificate, to (b) the renewal 
of the $27,000 loan by the North Side Bank, and to (c) the fact that 
the bonds issued under the mortgage carried only 4 per cent, interest. 
The matter of the $56,000 loan for liquor tax certificate is provided 
for in the agreement of the Doscher estate with Neuberger. It reads : 

"The parties of the first part, as executors, are to loan, or cause to be 
loaned. the money neces.sary to ohtain the liquor tax certificates of the présent 
custoniers of the compauy for the certilleates due on the Ist day of October, 
1915 ; such money so advanced to be seeured by assignaient or otherwise, so as 
to iuvest the parties of the first part, or the lender of such Uquor tax money 
with the comi]lete ownership of hucli tax certificates, and the mone.v paid by 
the said customiers in payment for such certificates, is to be set aside or paid 
over to the lenders as the same is paid to the said Franklin Brewing Com- 
jiany by such cnstomers. The said Franklin Brewing Company to exécute 
any and ail instruments required by the Lenders to further secure them for 
the money so loaned." 

Of this provision it is to be observed, in the first place, that it is a 
separate agreement, entirely apart from the mortgage in issue, made 
with a person who had no connection with the company ; and the li- 
cense money provided for forms no part of the mortgage, but is an in- 
dependent transaction. Moreover, the executors promise merely "to 
loan, or cause to be loaned, the money necessary to obtain the liquor 
tax certificates of the présent customers," and "such money so ad- 
vanced to be seeured by assignment or otherwise" — the company to 
"exécute any and ail instruments required by the lenders to further 
secure them for the money so loaned." The Doscher estate did after- 
wards loan this sum of $56,000, under an agreement made with the 
company on September 20, 1915; but the separate and independent 
character of the transaction is shown by the fact that $35,000 of this 
$56,000 loan was repaid, and the lenders hâve proved their claim in 
bankruptcy for the balance. 
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Ttie: renewal of the _$27,O00 loan by the North Side Bânk (of which 
Henry Doscher was vice président) is not claimed to hâve been made 
under any vi^ritten agreement. Henry Doscher testified that he had 
an oral understanding with Neuberger that the loan would be renewed. 
Neuberger dénies this, and states that it was merely renewed in the 
usual course of business. It was doubtless renewed because it could 
not be collected. This inference is also applicable to the defendant's 
final contention that the réduction of interest from the légal rate to 4 
per cent., as specified in the mortgage, constituted a valuable considér- 
ation. If, as I hâve found as a fact, the company was insolvent, and 
in view of the récital of the resolution adopted by the stockholders on 
August 10, 1915, that the financial condition of the company rendered 
it impossible for it to pay the indebtedness in whole or in part, consid- 
ération can hardly be based upon the rate of interest. In short, I find 
that, not only was no value received by the company at the time the 
mortgage was made, but that, so far as it was not purely fictitious, 
it was based solely upon antécédent unsecured indebtedness. 

[8-10] Under such circumstances the complainants contend that the 
mortgage is void under section 66 of the New York Stock Corporation 
Law. This section relates (a) to transfers to ofificers, directors, or 
stockholders in particular, and (b) to conveyances, assignments, or 
transfers in gênerai; and every transfer, assignment, or other act donc 
in violation of its provisions is declared to be void. The complainants 
urge that the mortgage is void under both clauses. And such is my 
conclusion. The first clause of this section provides : 

"No corporation which shall hâve refused to pay any of Its notes or other 
obligations, when due, In lawful money of the United States, iior any of Us 
offlcers or directors, shall transfer any of its property to any of its offlcers, 
directors or stockholders, dlrectly or Indirectly, for the payinent of any 
debt, or upon any other considération than the full value of the property 
paid In cash." 

A mortgage is a transfer within the meaning of this section. Mun- 
son v. Genesee Iron & Brass Works, 37 App. Div. 203, 56 N. Y. Supp. 
139; Caesar v. Bernard, 156 App. Div. 724, 736, 737, 141 N. Y. Supp. 
659, 668, 669. There was no cash considération for the mortgage, but 
merely a transfer by way of security for an antécédent debt. The 
transfer to the prohibited i>ersons was indirect, in that the bonds were 
issued first to the executors of the Doscher estate ; but they were im- 
mediately transferred by the executors to the individual beneficiaries 
under Glaus Doscher's will. The statutory provision applies, there- 
fore, if the company had refused to pay any of its notes or other ob- 
ligations when due. There is no proof of refusai to pay any notes. 
There is abundant proof of refusai to pay merchandise creditors, who 
had supplied goods on open accounts. In three instances the proof 
shows a written offer and acceptance, but in two of thèse the amount 
actually due does not appear on the face ôf the writing, and can be 
ascertained only by an inspection of the books. In the case of the 
Shipley Construction & Supply Company, however, a written ofïer to 
supply a specified pièce of machinery for a stated price was definitely 
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accepted by the Brewing Company and the contract is complète on its 
face. It is of no conséquence, for the purpose of the présent inquiry, 
that a freight rebate of a few dollars was afterwards allowed on the 
shipment. 

Prior to the enactment of this section of the Stock Corporation Law 
a similar provision in the Revised Statutes (1 R. S. 603, 604) referred 
to "notes or other évidences of debt," and it must be assumed that no 
change in meaning was intended by the substitution of the word "obli- 
gations." The word "obligation" originally meant a bond containing 
a penalty with a condition for the payment of money or to do or suf- 
fer some act or thing. The meaning of the word has been gradually 
enlarged by the courts beyond its original meaning of a bond obliga- 
tory, and has come to mean a paper by which some fixed duty is as- 
sumed to be performed at a certain time, or an instrument in writing 
whereby one party contracts with another for the payment of money 
at a fixed date or for the delivery of spécifie articles. However vari- 
ons hâve been the définitions given the word, the essential élément has 
always been that it must be a written engagement by which a fixed 
duty is assumed. In other words, it must be complète on its face, and 
not dépendent upon an examination of books of account or bills pre- 
sented. Munzinger v. United Press, 52 App. Div. 338, 65 N. Y. Supp. 
194. It is clear, therefore, that open accounts are not obligations ; nor 
are made such by a written proposai and acceptance which does not dis- 
close the amount due. But the contract of the Shipley Construction 
Supply Company is an obligation in the proper sensé of the term, and 
the company's refusai to pay it supplies the remaining condition for 
the opération of the statute. 

[11,12] I am of opinion that the mortgage is also void under the 
second clause of section 66. The provision is : 

"No conveyance, assignment or transter of any property of any such cor- 
poration by it or by any officer, (iirector or stocltholder tliereof, nor any 
payment made, judgment suffered, lien created or securlty given by it or by 
an officer, director or stockholder when the corporation Is Insolvent or its 
insolvency is imminent, with the Intent of gi\mg a préférence to any particular 
creditor over other crodltors of the corporation, sîiall be valid." 

In view of the conclusions which I hâve already reached, the only 
material inquiry under this provision is whether this mortgage was 
made with the intent of giving a préférence. What, then, is the mean- 
ing of intent to prefer as used in the statute? This language has been 
construed by the Circuit Court of Appeals for this circuit in Cardozo 
V. Brooklyn Trust Co., 228 Fed. 333, 142 C. C. A. 625, where the court 
adopted this statement of the court below : 

"It seems to me that the true meaning is that, to constltute a préférence, 
the corporation or Its officer making the payment must hâve known or ex- 
pec-ted that it vs^ould hâve that effect. Irlsh v. Cltlzens' Trust Co. (D. O.) 163 
Fed. 880. The statute is nieant to apply when the corporation is confronted 
vrtth the problem : How are the assets of the corporation to be used, not in 
«arrying on its business, but in meeting its obligations? Olney v. Balrd, 7 
App. Div. 95, 110, 40 N. Y. Supp. 202. In otlier words, the question Is whether 
the payment was made in contemplation of insolvency and winding up as an 



336 _ 252 FEDERAL RBPOETER 

impenfling faet, or in coiitemplntion of contlniilng business In good falth; 
and thls question must be determlued, of course, as au inference from tlie 
surroundlng facts." 

See, also, In re Salvator Brewing Co. (D. C.) 183 Fed. 910. 

If this be the criterion, I am of opinion that the intent in this case 
to prefer is established by the évidence. The Doschers had carried 
this unprofitable business for several years, and found themselves more 
deeply involved each year. They finally decided, as the corporate rec- 
ords expressly state, to wind up the business. Efforts to sell to other 
brewers were unsuccessful. Evidently, as a last resort, negotiations 
were opened with Neuberger, who was a lawyer with some expérience 
in handhng brewing properties. There is nothing in the évidence to 
indicate that the Doschers had any reason to expect that Neuberger 
would be likely to succeed where they had failed. My inference is 
that they were not concerned with the outcome. They had determined 
to shift the burden, and their sole concern was their investment. Since 
they had been unable to realize upon their investment by means of a 
sale, they evidently concluded that the best available alternative was 
to secure a first lien upon the property by way of mortgage, and there- 
by secure themselves against eventualities which their expérience led 
them, with good reason, to expect. For they knew — indeed, they ex- 
pressly admitted— that the financial condition of the company was 
such that their antécédent indebtedness could not be paid in whole or 
in part. The form of the agreement finally reached with Neuberger 
is significant of their intention, for they presented to him outright 2,500 
of the 3,500 shares of the corporation then outstanding. Under ail 
the surrounding circumstances, I can reach no other conclusion than 
that they believed and intended that the mortgage in issue would ef- 
fectively prefer them over other creditors of the company who were 
clamoring for payment. 

Apart from the statute, I think the conclusion that this mortgage is 
null and void would necessarily follow upon grounds of equity and 
good conscience. The question of junsdiction has been determined by 
a prior décision of this court. Karasik et al. v. People's Trust Ce, 241 
Fed. 939. 

A decree will be granted for the relief prayed for in the complaint. 
It must be settled on notice on or before December 31 st. 
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KARASIK et al. v. PEOPI^E'S TRUST CO. 

(Circuit Court of Appeali5, Second Circuit. April 24, 1918.) 

No. 239. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit by Louis Karasik and others, as trustées in bankruptcy of the 
Franklin Brewing Company, against the People's Trust Company, 
individually and as trustée under an alleged mortgage. From a 
decree for complainants (252 Fed. 324), défendant appeals. Affirmed. 

See, also, 241 Fed. 939. 

Wingate & Cullen, of New York City (H. F. Cochrane, of Brook- 
lyn, N. Y., of counsel), for appellant. 

S. E. Maires, of Brooklyn, N. Y., for appellees. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree appealed from affirmed, with costs. 



OFFICER V. J. L. OWENS CO. 
(Circuit Court of Appeals, Eightli Circuit. September 2, 1918.) 

No. 5082. 

1. JUDGSIENT lS=3713(2) — MaTTEBS W.flIOTI MiGIIT Have Been Litioated. 

Wherc a second action is based upon a différent cause of action, but 
between the same parties, tlie .iudKment in the former opérâtes as an 
estoppei in the latter os to every point or question wblch was actually 
litijiated in the first action, but Is not conclnsive relative to other matters 
which might have been, but were not, dec4ded. 

2. Judgment <s=55S5(4) — Défensive Mattee as Cause dp Action. 

Where défendant had In a previoii^ action recovered against plaintiff, 
the holder of hi.s notes, for plaintiff's breach of contract, and the court 
submitted as an élément of damage defendant's llability on the outstand- 
ing notes, hcld tliat, in an action on such notes, défendant was estopped 
tiy tlie judgment from setting up the want of considération. 

3. EsTOPPEL <S=>f)8(2) — Equitable Estoppel — Quasi Estoppel. 

A party vvlio, l>.v act or by silence when he ought to speak ont during 
the trial of an action, talies and holds a [lecunlary advantage over his 
adversary, either by enhancing his recovery or maintaining his défense on 
one theory of law or fact, raivSes a quasi estoppel against hlmself fronj 
securlng a recovery or maintaining a défense to his advantage, etc., 
upon an ineousistent theory in a litlgatlon of the same issue between the 
same parties in a subséquent proceeding. 

4. Estoppel iS=>91(1) — Equitable Estoppel — Wiiat Constitutes. 

Where défendant In a previous action against plaintiff, the holder of his 
notes, recovered .ludgment for plaintiff's breach of contract, and one of 
the éléments of damage submitted was defendant's lialiUlty on the oui- 
standlng notes, heîd, that defendant's collection of a part of the judg- 
ment, etc., raised an équitable estoppel, whlch precluded him from de- 
fendlng an action on the notes on the ground of want of considération. 

^X=5For other cases ece same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
252 F.-^22 
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5. JUDOMENT ©=3617— DEFENSBa OONCLUDED. 

The estoppel of a judgment or a quasi estoppel arlsliig from the con- 
duct of a party to lltigation is as applicable to défensive matter as to 
matter by way of recoupment, set-oflf, or eounterclaim. 

6. Estoppel <&=>6S(2) — Equitable Estoppel — Quasi Estoppel. 

Where défendant in a previous action recovered against plalntifC, the 
holder of his notes, for breach of contract, and. the question of défend- 
ants iiablUty on the notes was submltted as an élément of damage, held, 
that défendant cannot escape the quasi estoppel on the ground that the 
court errod in the submission, and In refusing to allow défendant to in- 
creaae the amount of his prayer for damages, etc. 

7. Estoppel <S=»68(2) — Equitabij: Estoppel — Quasi Estoppel. 

Where in a previous action against plalntlff, tlie holder of his notes, dé- 
fendant recovered for breach of contract, held, that the quasi estoppel 
whleh precluded défendant from asserting the want of considération for 
the notes in a subséquent action could not be avoided on the ground that 
there was no mutuallty. 

In Error to the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Action by the J. L,. Owens Company against I. E. Officer. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

P. L,. Solether, of Minneapohs, Minn. (Benjamin Drake, of Minne- 
apohs, Minn., on the hrief), for plaintifif in error. 

Francis B. Hart, of Minneapohs, Minn. (J. A. Mansfield, of Minne- 
apohs, Minn., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. This writ of error açsails a judgment 
upon a directed verdict in favor of the plaintifif below, J. L,. Owens 
Company, a corporation, against the défendant, I. E. Officer, on the 
ground that he was estopped by the proceedings and judgment in a 
prior action between thèse parties, which involved the crucial issues in 
this case, from maintaining the défense he pleaded. 

The basis of this action is six promissory notes, aggregating $10,- 
000, which the company alleged that Officer made and delivered to 
it for value received, but which he has never paid. The défense of 
Officer is that there was never any considération for the notes, and 
that the considération failed, in that the considération was the per- 
formance by the Owens Company of its covenants in a contract between 
it and Officer, made on March 8, 1912, at the same time he made 
and delivered the notes, and that the company failed to perform thèse 
covenants. In his answer, however, he not only pleaded this défense, 
biut he also pleaded that there was another action pending in the 
court below between the same parties as this action and for the same 
cause, which he commenced on June 5, 1915i That action was No. 338 
in the court below, and it was an action by Officer against the company 
for damages for the breach of its covenants in the contract of March 

8. 1912, in many respects, on account of which he asked and recovered 
a judgment for $15,000. The action hère under considération was 

^s=>For other cases see same toplc & KBY-NUMBBE In ail Key-Nuœbered Dlgests & Indexes 
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No. 351 in the court below. In his answer in this No. 351 Officer also- 
set forth the various breaches of its covenants by the Qwens Company 
which he had alleged in No. 338, averred that he was damaged thereby 
in the sum of $30,000, prayed that this action No. 351 abate until No. 
338 should be finally determined, and that the plaintiff take nothing by 
this action. The Owens Company alleged in its reply that in the action. 
No. 338 OfRcer had pleaded in his complaint as breaches of the contract 
by the Owens Company ail the matters alleged in his answer in this 
No. 351, that No. 338 had been tried, that ail the matters and things 
set out and alleged in Officer's answer in this case, and the spécifie dam- 
ages he had averred were sustained by him by reason of any breaches 
of the contract, had been tried, adjudicated, and determined in that 
action. The company then denied each and every allégation in the an- 
swer not thereinbefore admitted, qualified, or explained. 

At the trial of this case the Owens Company introduced in évidence 
the six promissory notes and rested. Officer introdced évidence tend- 
ing to sustain the averments of his answer. He then admitted in open 
court that ail the allégations of facts in the reply were true. The 
Owens Company introduced the judgment roll in No. 338 and the 
charge of the court to the jury in that case, which disclosed thèse facfs : 
Officer alleged in his complaint for damages in that case that at the 
time the contract was made he executed and delivered to the Com- 
pany his promissory notes for the $10,000, and as collatéral security 
therefor certain promissory notes and mortgages made by a téléphone 
company; that he received no considération for any of them, and 
that the considération for them failed; that the company failed and 
refused to perform any part of the agreement of March 8, 1912, to his 
damage in several ways; that he had demanded a return of ail the 
notes and mortgages and the company had refused to deliver any of 
them; and he prayed for a judgment of $15,000. In its answer to that 
complaint the company denied that the notes were without considéra- 
tion, and denied that the considération therefor had failed. It denied 
that it had failed to perform its part of the agreement, and denied or 
explained the averments of breaches and damages set forth in Officer's 
complaint. At the close of the company's évidence at the trial in case 
No. 338 on a Saturday the court informed counsel for the parties 
what he intended to charge the jury, and that he should instruct them 
that, if they found that the Owens Company had committed such a 
breach or such breaches of the contract that Officer was justified in 
abandoning it, one item of damages which Officer would be entitled 
to receive by their verdict would be $10,000, and interest from August 
8, 1912, on account of his liability on his outstanding notes for $10,000, 
and the court subsequently so charged. On the subséquent Monday 
after this announcement the trial continued. The plaintifif moved to 
amend the prayer of his complaint to ask a recovery of $25,000, instead 
of $15,000; but the court denied that motion, charged the jury as he 
had declared he would, instructed them on the other issues in the case, 
and that they could not rénder a lawful verdict for more thari $15,000, 
because that was ail the plaintîfï asked in his complaint and they re- 
turned a verdict for Officer for that amount. After the verdict, and 
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before the judgment, several motions were made in the case. At the 
hearing on thèse motions tlie court stated that, if counsel for either 
party would make a motion for a new trial, he would grant it, al- 
though he knew of no error in the trial, except possibly his failure 
to allow Officer's motion to increase the amont he prayed for in his 
complaint ; but counsel for each party declined to make such a motion. 
Thereupon the judgment for $15,000 in favor of Officer in No. 338 was 
rendered. 

When the facts just stated had been proved in the case now in hand, 
and the parties had closed their évidence, the court directed the jury 
to return a verdict for the Owens Company on the ground that Officer 
was estopped by the proceedings in case No. 338 from maintaining its 
only défense in this action, to wit, that the notes for $10,000 were 
without considération, and that the considération therefor had failed, 
and judgment accordingly was rendered. 

Counsel for Mr. Officer opened their argument for a reversai of 
this judgment with the contention that the évidence in this action 
conclusively proved that there never was any considération for the 
notes for $10,000, and that the considération therefor failed, and 
that, if this position is untenable, there was some évidence to that 
effect, and therefore the court should hâve submitted the question 
of considération to the jury. But, if the court below was right in 
its conclusion that Officer was estopped from maintaining his claim 
of want and failure of considération by the proceedings in case No. 
338, the question whether or net there was any substantial évidence 
in support of that claim in this case is immaterial, and may be hère 
dismissed. 

[1,2] Their second proposition is that as this action, though be- 
tween the same parties, is not upon the same cause of action as No. 
338, the proceedings and judgment in that action work no estoppel 
against Officer's litigation of the question of considération vel non in 
this action ; but the rule is that where the second action is upon a 
différent cause of action, but between the same parties as the first, 
or their privies, the judgment or decree in the former opérâtes as 
an estoppel in the latter as to every point or question which was 
actually litigated and determined in the first action, but it is not 
conclusive relative to other matters which might hâve been but were 
not litigated or decided. Cromwell v. County of Sac, 94 U. S. 351, 
24 U Ed. 195 ; Union Central Eife Ins. Co. v. Drake, 214 Fed. 536, 
542, 131 C. C. A. 82, 88. 

Officer pleaded in No. 338 that the notes were without considéra- 
tion and that their considération had failed, and the Owens Com- 
pany alleged in its answer to that complaint that the notes for the 
$10,000 were the $10,000 mentioned in paragraph 1 of the contract 
of March 8, 1912. That paragraph reads : 

"Now, therefore, in considération of the mutual promises herein con- 
talned, and in considération of the payment of $10,000 by the party of the 
second part to the party of the flrst part, as evldenced by notes for said 
aniount secured upon collatéral, as hereinafter provided, the parties hereto 
hâve agreed as foUovvs." 
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Then follow the various covenants of the parties, from which it 
appears that thèse notes for $10,000 and the collatéral notes to se- 
cure them were given to establish a crédit and to pay for goods to 
be sold by the company to Officer as its sales agent, goods which he 
alleged in his complaint in No. 338 he never received. The contract 
was an exhibit to the pleadings, and it was strong and persuasive 
évidence, not only that the notes were the considération for the con- 
tract, but that the covenants of the company therein to appoint Of- 
ficer its exclusive sales agent in the territory specified and to per- 
form the other acts it agreed to do were the considération for the 
notes, and a thoughtful reading of the contract leaves no doubt that, 
if those notes and the collatéral notes which secured them had not 
been given, those covenants would never hâve been made, and no 
damages for their breach would ever hâve accrued to, or been re- 
covered by, Officer. If, the day after the contract was signed and 
the notes for $10,000 were delivered, or at any other time before 
either party had committed a breach of the covenants therein, an 
action had been brought by Officer to avoid or recover the notes on 
the ground of a lack or failure of considération for them, the fact 
that the Owens Company had made the covenants in the agreement 
would hâve been an irréfutable and fatal answer to it, and this dem- 
onstrates the fact that there was other considération for them than 
the performance of one or more of the covenants in the making 
of the covenants themselves. 

The court charged the jury in No. 338, in view of the pleadings 
and the contract, which are before us, and the évidence in that case, 
which is not before us, that Officer never received any of the goods 
which the contract provided he might buy, and hâve crédit for the 
payment of the purchase price of, on account of the notes for $10,- 
000, and the collaterals he gave, that he might recover the value of 
the collaterals, and "that his promissory notes to the amount of 
$10,000 are still outstanding and constitute a liability against him ; 
therefore one item of damage that the plaintiff would be entitled to 
would be $10,000, with interest thereon since August 8, 1912, to 
date." There is only one ground on which the court could hâve giv- 
en that charge, and that is that, notwithstanding the facts that the 
goods had not been delivered by the company and there had been 
breaches of some of its other covenants, there was a valuable con- 
sidération for the notes in the making by the company of its cove- 
nants, and that that considération had not failed. If it had deter- 
mined that there was no considération for the notes, or that the con- 
sidération therefor had failed, the notes would hâve been void in the 
hands of the company, and there was évidence in this case that there 
was no évidence in No. 338 that the notes hâve ever been indorsed 
or transferred, Officer would not hâve been liable upon them, and 
the court would not hâve instructed the jury that he was so liable, 
or that he was entitled to more than $10,000, on account of that 
liability. The resuit is that the record has convinced us that the is- 
sues, whether or not there was any considération for the notes for 
$10,000, and whether or not the considération therefor failed, were 
made by the pleadings, presented to the court for détermination by 
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the pleadings and the évidence, decided by the instructions to the 
jury recited, and adjudged by the former action No. 338, and that 
this adjudication estopped Officer from again litigating those is- 
sues in this action, 

[3, 4] There is another reason why he may not defeat the en- 
forcement of his liability upon thèse notes, and that is that he bas 
obtained and bas colkcted a part of a judgment against the Compa- 
ny for damages allowed to him in No. 338 on the express ground 
that he is Hable to pay the notes for $10,000 and interest. His ac- 
ceptance of the benefit of the first judgment taises a quasi estoppel 
against him from asserting in this action that he is not Hable. J. 
L. Owens Co. v. Officer, 244 Fed. 47, 48, 53, 156 C. C. A. 475. _ A 
party who by act or by silence when he ought to speak out during 
the trial of an action takes and holds a pecuniary advantage over 
his adversary, either by enhancing his recovery or by maintaining 
his défense on one theory of law or of fact, raises a quasi estoppel 
against himself from. securing a recovery or maintaining a défense 
to his advantage, or to the disadvantage of his adversary, upon the 
opposite or an inconsistent theory in a litigation of the same issue 
between the same parties in a subséquent proceeding. Davis v. Wake- 
lee, 156 U. S. 680, 685, 689. 690, 691, 15 Sup. Ct. 555. 39 L. Ed. 578; 
Phila., Wab. & B. R. R. v. Howard, 13 How. 307, 332, 333, 336, 337, 
14 L. Ed. 157; Davis v. Cornwall, 68 Fed. 522, 524, 15 C. C. A. 
559; Michels v. Olmsted, 157 U. S. 198, 201, 15 Sup. Ct. 580, 39 
L. Ed. 671 ; Smith v. Boston Elev. Ry. Co., 184 Fed. 389, 106 C. 
C. A. 497, 37 L. R. A. (N. S.) 429 ; Kansas Union Ins. Co. v. Bur- 
man, 141 Fed. 835, 842, 73 C. C. A. 69 ; 1 Herman on Estoppel, 
535; 16 Cyc. 799, 800; 11' Amer. Enc. (2d Ed.) 466, 449. Thèse 
conclusions bave not been reached without a deliberate considération 
of the many arguments and authorities presented by counsel for Mr. 
Officer in opposition thereto, but those arguments and authorities 
bave either proved inapplicable or hâve failed to overcome the rea- 
sons in support of the conclusions reached. 

[5] Counsel say that their claim of lack and failure of considéra- 
tion is purely défensive matter, but the estoppel and quasi estoppel 
are as fatal to défensive matter as to matter by way of recoupment, 
set-off, or counterclaim, as is well demonstrated bv the opinion in 
Davis v. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555', 39 L. Ed. 578, 
supra. They cite, in support of their claim that Officer's recovery 
of damages for the company's breach of the contract was not such 
an élection of remédies as estopped him from asserting bis défense 
to the notes in this action. Hollehan v, Roughan, 62 Wis. 64, 22 N. 
W. 163; Barmon v. Lithauer, 43* N. Y. 317; Smith v. Carlson, 
36 Minn. 220, 30 N. W. 761 ; Vogel v. Osborne, 34 Minn. 454, 26 
N. W. 453. If that proposition be granted, it is not inconsistent 
with the propositions on which the estoppel and quasi: estoppel in this 
case rest, to wit> that a material issue tried and adjudged in one action 
estopped eàch of the parties toit from again litigating that issue or 
avoiding that adjudication in a subséquent action by the same parties 
and that the securing and holding by a maker of a noté of a judgment 
for damages for breach of contract on the ground that he is liable to 
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the défendant on his note issued as a considération for the contract 
raises a quasi estoppel against him from defeating on the ground 
that he is not liable on the note a subséquent action against him 
upon it by the judgment debtor in the first action. 

Nor is there anything inconsistent with thèse propositions in the 
décisions cited. In none of them did thèse propositions arise or were 
they considered. For example, in Hollehan v. Roughan, 62 Wis. 64, 
22 N. W. 163, the plaintiff was induced by fraud to buy a warranted 
horse and to give his note for $125 for it. He tendered the return of 
the horse and demanded the return of the note and then sought to re- 
cover the face value of the note, for the failure to return it. The court 
held that as the proof was that the note was past due and in the hands 
of the vendor, and that it was void for the fraud proved, the maker 
could not recover, because the note was of no value and could not be 
used to injure him ; but there is nothing in that case relative to the issue 
hère. There the maker of the note rescinded the contract for fraud, 
and sued to recover the face value of his note because the défendant 
failed to return it, and thus to complète the rescission. In the case 
at bar Ofiker affirmed the contract, brought his action for its breach, 
and recovered damages on the ground that he was liable to pay $10,000 
and interest on his notes, and now he seeks to defeat a recovery on 
them on the ground that he is not liable to pay anything upon them. 
The other cases just cited are as far afield as Hollehan v. Roughan. 

[6] Other contentions of Mr. Officer's counsel are: (1) That the 
question of considération for the notes for $10,000 was not tried nor 
adjudged in No. 338, but the reasons for the opposite conclusion hâve 
been stated and hâve prevailed ; (2) that in submitting No. 338 to the 
jury the court failed to notice that the notes for $10,000 were past 
due and were in the hands of the company, and so erred in its charge 
that Officer was liable to pay them, and that they should allow a re- 
covery of damages to the amount of $10,000, and interest on that ac- 
count, and that it also erred in denying the motion of Officer to in- 
crease the amount he prayed for in his complaint. If so, ail that is 
immaterial in this action now. J. L,. Owens Company v. Officer, 244 
Fed. 47, 53, 156 C. C. A. 475. If there was error in those respects in 
the trial of No. 338, counsel could hâve corrected them in that case ; 
but it cannot do so in this. They were notified on the Saturday before 
the Monday when the court charged the jury that it would instruct 
them that, if they found for Mr. Officer, they should allow him $10,- 
000 and interest as damages on account of his liability on the notes. 
At any time before the court charged the jury on the following Mon- 
day they could hâve renounced ail claim for those damages, and could 
hâve requested the court to instruct the jury not to give any damages 
on that account, arid the court without doubt would hâve granted their 
request. They took no such action, but moved to amend their com- 
plaint to increase the amount for which they prayed, so that they might 
be sure to recover the full $10,000 and interest, and, when that mo- 
tion was denied, accepted and insisted upon holding their judgment 
for $] 5,000 ; and while the record is such that it is impossible to tell 
what part of that judgment is due to damages on account of Officer's 
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liability on the notes, it leaves no doubt that a very large part of it was 
on that account. 

If there was error in the ruling of the court denying the motion to 
permit the amendment to increase the amount for which Officer prayed, 
his counsel might hâve corrected that error by accepting the ofFer, 
which was made after the verdict, of counsel for the Owens Company 
to consent to, and of the court to make, an order for a new trial. But 
counsel for Offîcer, perhaps wisely, declined the ofïer, took their judg- 
ment for the $15,(XX), and insisted upon holding it, and Officer is now 
estopped by their acceptance and their silence from maintaining that 
there was any want or failure of considération for the notes, or that 
he bas not recovered ail his damages for his liability upon them. If, 
after the rendition of the judgment in No. 338, he had brought another 
action for more damages on account of his liability on the notes for 
$10,000, on the ground that he did not recover enough in his fîrst ac- 
tion, the fatal answer would bave been that the judgment in No. 338 
was a conclusive adjudication that he did recover full damages on that 
account, that that issue was res judicata, and that answer is as fatal 
to the défense in this action as it would hâve been in that. 

Counsel cite cases in support of the position that parties are not 
always estopped in second suits between them upon a différent cause 
of action by rulings on the law or reasons given by the court therefor 
in the first suit; and this is conceded. But neither this position nor 
the citations rule the case at bar, and neither persuasive reason nor 
applicable authority bas been found to overthrow the estoppels which 
the facts and the law of this case establish. 

[7] It is contended that, since estoppels are mutual, there can be 
no estoppels hère, because, if there had heen a verdict for the Owens 
Company in No. 338, Ofificer could not bave invoked that judgment 
as an estoppel of the Owens Company from maintaining its action 
on the notes ; but that is so because in that case the record of the pro- 
ceedings and the supposed judgment would not hâve shown that it 
was founded on a décision of court or jury that there was no consid- 
ération for the notes. It would not bave shown that it might not hâve 
been rendered on the ground that the Owens Company never commit- 
ted any hreach of the contract. In the case in hand, however, the 
record of the proceedings in No. 338 discloses the fact that the judg- 
ment in that case rests on the décision by the court and jury that there 
was no fatal want or failure of considération for the notes, and if 
at the close of the évidence in No. 338 the court had notified counsel 
that it would instruct the jury that there was such a lack or failure 
of considération, and that for that reason there could be no recovery 
of damages against that company, and if it had subsequently so in- 
structed, and the Owens Company had accepted the instruction, and 
a verdict on that ground, without objection or request, and the rec- 
ord had disclosed the fact that the verdict was caused by that issue 
and instruction, the Owens Company unavoidably would bave been 
estopped from thereafter maintaining an action on the notes, on the 
theory that there Was a valid considération for them. 

Finally, complaint is made that the question of considération yel non 
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was not in issue, was not litigated, was not certain, and was not nec- 
essarily tried and adjudgèd. But the pleadings and proceedings at 
the trial and thereafter, recited in the earlier part of this opinion, 
satisfy that thèse complaints are not well îounded. 

The judgment belovv must therefore be affirmed ; and it is se ordered. 



STENNICK V. JONES et al. 

(Circuit Court of Appeals, Ninth Circuit. August 6, 1918.) 

No. .^139. 

1. JjOV.h and Logging ©^s.'îfT)- — Conthacts — Construction. 

TJuder a contract for the ijureliase and sale of sturnpage, which pro- 
vidéd tJiat banlcrupts ghould construct a rallroad with funds furnished 
by défendant, etc., held, that the title to the road was to remain in de- 
fendant iintil certain advances were repaid, though part of the money 
represented the purchase price of stunipage conveyed by the bankrupts 
to such défendant. 

2. Vexdor and PtTiiCHASp;B ig=3.').S5— Part Performance — Relief. 

Where défendant was ready and willing to proceed and dld not rescind 
the contract. tlie bankrupts, though they advanced money and did acts 
in part performance, were not entltled, after default, to recover bacic 
what was advanced or done. 

3. Damages <g==574 — Forfeiture — Aqbeement. 

Where a contract is for a long time, and of a character where actual 
daniases are uncertuin of estimation, a. provision for a forfeiture In case 
of substantial breach will be enforced after inquiry, provided it is not 
unconscioriable. 

4. Damages <S=77 — Construction — Pko visions for Liquidated Damages. 

Whether a stipulation to pay a sum of money in event of breach of 
<'ontract is to be regarded as a penalty or an agreed aseertainment ot 
damages is to be determined from the intent of the parties as gathered 
from Ihe contract. 

5. Damages <©=85 — Forfeiture Clause. 

Under a contract providing for the sale of stunipage and construction 
of a railroad by the bankrupts with funds to be advanced by one of the 
défendants, held, that the forfeiture clause included the railroad and 
wiuipment, and, lieing reasonable, défendant was, on bankrupts' breach, 
entitled to enforce a forfeiture of the whole property. 
C. Damages ®=S,'5 — Breach — Waiver. 

Wliere no ob.|ecti(m was inade to defendant's delay in furnlshing money 
to construct a railroad, such delay, though a technical breach of the 
contract, niust be deeined waived, and does not deprive défendant of the 
right to enforce a forfeiture in event of nonperformanee by the opposite 
party. 

7. Contracts <S=»316(1) — Beeacii — Waiver. 

Where a supplemental contract provided that in event défendant, who 
was to furnish funds to construct a railroad, was unable to sell bonds 
on or before a date fixed, either party might rescind, and neither re- 
scinded, the failure of défendant to furnish funds before the date flxed 
was waived. 

8. LOGS AND LOOGING <@=5.S(7) CONTRACTS — CONSTRUCTION — BrEACH. 

A contract providing for the con.struction of a rallvvay by the bank- 
rupts, etc., and for the acquisition by défendant, which was to furnish the 

^=5>Por other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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funds, of certain timber lands, held not broken by défendant, though there 
was a delay on its part In aequlring the lands. 

9. Bankruptcy ®=>163 — Préférences — What Constitutes. 

Where a contract between the bankrupts and défendant, whlch fur- 
nlshed funds to enable thie bankrupts to construct a railway, provlded 
that, on the bankrupts' default, défendant should be entitled to forfeit the 
property, etc., held, that a voluntary dellvery of the property to défend- 
ant, the bankrupts havlng defaulted, was not a preferential transler, 
under Bankr. Aet, %% 60, 70e (Co.mp. St. 1916, §§ 9644, 9954). 

10. LOQS AND LOGGING 1^=3(7) CONTRACTS — CONSTRUCTION — FORFEITUBE. 

Where a contract for the construction by the bankrupts of a railroad 
in connection wlth a lumberlng project authorized défendant, which was 
flnancing thè project, to déclare a forfeiture on the bankrupts' breach, 
held, that the forfeiture provisions dld not extend to property of the 
bankrupts not used in constructiug the road or otherwlse Ineluded in the 
contract. 

11. Bankbtjptcy <S=>287(3) — Accounting — Equitt — JuEisDiCTroN. 

Where défendant declared a forfeiture undér a contract providlng for 
the construction of a railroad by the bankrupts, held that, on a suit 
for an accountlng by the trustée of the bankrupts, in whlch gênerai re- 
lief was prayed, the court had authorlty to grant relief on account of 
the forfeiture of property not ineluded in the contract, and the trustée 
was not required to brlng action at law for conversion. 

Appeal f rom the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Suit by Parker Stennick, trustée in bankruptcy for the Hamilton 
Creek Timber Company and the Rainier Lumber & Shingle Company, 
against Willard N. Jones and others. From a decree for défendants, 
complainant appeals. Reversed and remanded. 

Thomas Mannix and Guy L,. Wallace, both of Portland, Or., f or ap- 
pellant. 

Guy C. H. Corliss, of Portland, Or., for appellees. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This is a suit by Stennick, trustée in bank- 
ruptcy, against three certain défendants for an accounting for certain 
Personal property transferred to the défendant Jones and others, and 
for value of certain improvements, and that défendants bé required to 
pay for the same to the trustée in bankruptcy for the benefit of credi- 
tors, and that a trust f und be declared out of which the creditors may 
share, and for gênerai relief. 

In 1912 one Dodge owned about 1,520 acres, and défendants 8,200 
acres, of timber land in Skamania county, Wash. Jones had one-third 
interest in 260 acres with défendant Kribs. Kribs owned bne-third 
interest in the remaining part of the land, the other two-thirds being 
owned by outside persons. Dodge then owned two sawmills, and cer- 
tain relatives of his controUed the Dodge Lumber Company of San 
Francisco. 

After negotiations an agreement was reached to the efïect that the 
timber lands owned by Kribs and Jones and Dodge and the outside 
parties should be transferred, and they were transferred to J. K. Lum- 
ber Company, organized by Kribs and Jones, and bonded for $900,000 

^=3For other cases see same topie & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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bonds, and trust deed being- dated January 1, 1913. On January 27, 
1917, the J. K. Lumber Company, to be called "The J. K. Company," 
as party of the first part, and the Hamilton Creek Timber Company, 
called the "Hamilton Company," the Rainier L-umber & Shingle Com- 
pany, called the "Rainier Company," and E. H. Dodge, as parties of the 
second part, made a written contract containing substantially thèse pro- 
visions : After reciting that the parties of the first part owned and were 
about to acquire timber lands as security for an issue of bonds, and 
that the parties of the second part were desirous of cutting and manu- 
facturing timber, and were willing to convey to the first party certain 
timber owned by them, the J. K. Company àgreed that it had or would 
acquire title to about 8,000 acres of timber land in Skamania county, 
Wash., on which there were, in round numbers, 441,000,000 feet of tim- 
ber, and that it would use its best endeavors forthwith to get title te 
approximately 75,000,000 feet of additional timber in a near-by sec- 
tion; that when it acquired title to the timber it would mortgage the 
same as security for the bond issue of $900,000; that it would use and 
apply from the proceeds of the bonds such necessary sums, not ex- 
ceeding $215,000, as might be needed to construct two railroads for 
logging, one up Hamilton creek, the other up Rock creek ; to construct 
and equip a sawmill with a capacity of 20,000,000 feet of lumber per 
annum ; to purchase railroad equipment for both railroads, and con- 
struct and equip logging camps capable of handling 300,000 feet of 
logs per day. The Hamilton creek railroad was to be completed with- 
in six months after the fund of $215,000 was available, and the Rock 
creek railroad was to be finished within onç year after the completion 
of the construction of the Hamilton creek road. The parties of the 
second part agreed to "arrange for and carry on ail the construction 
work and obtain the equipment and proceed forthwith to construct as 
required." The J. K. Company was to pay over moneys as needed for 
construction and equipment from the bond sale proceeds, upon receipt 
from the Hamilton and Rainier Companies and Dodge of bills therefor 
and certified accounts of expenditures certified and verified to be cor- 
rect by the président or treasurer of the Rainier Company. The Ham- 
ilton and Rainier Companies and Dodge agreed to convey to the J. K. 
Company, before the trust deed was recorded, good title to certain de- 
scribed lands, containing thereon approximately 93,400,000 feet of tim- 
ber. The Hamilton and Rainier Companies and Dodge contracted to 
repay to the J. K. Company the difiference between $155,000, the price 
to be paid for the lands containing the 93,400,000 feet, and the amount 
actually experided by the J. K. Company for construction and equip- 
ment as provided by the provisions of the contract, in 10 equal annual 
payments, on December 15th of each year, with interest at 6 per cent, 
per annum. The J. K. Company, when the land was released from the 
trust deed and the timber removed, was to convey back the fee of ail 
lands conveyed by the parties of the second part. The J. K. Company 
agreed to sell, and Dodge and the Hamilton and Rainier Companies 
were to buy, 638,000,000 feet of timber on the land then owned or to 
be acquired by the J. K. Company for $1,383,000, with interest from 
January 1, 1913, at designated priées per thousand for the year 1913, 
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priées increasing each year after 1913, paymcnts to be made to the 
trustées under the trust, or until the bonds were paid, and thereafter 
payments to go to the J. K. Company. 

It was agreed that when Dodge and bis associâtes shall bave repaid 
to the J. K. Company the amounts advanced for construction and log- 
ging and mills and equipment over and above the amount paid by the 
Dodge people for the timber conveyed by them to the J. K. Company, 
that the railroads, mills, and equipments should "thereupon belong" to 
Dodge and the lumber companies, subject, however, to the faithful per- 
formance of the covenants and agreements made by Dodge and the 
lumber companies, and subject aiso to the lien of the trust, or in so far 
as it might cover such property. The Hamilton and Rainier Compa- 
nies and Dodge agreed to eut not less than 50,000,000 feet during each 
ealendar year, and, in the event of failiire, to pay to the J. K. Company 
certain speeified amounts as values. After certain provisions with re- 
spect to the use of money derived from the logging and manufacture 
of timber and the sélection of timber first to be eut, there was a forfai- 
ture clause as f ollows : 

"(11) Thi'î second parties agrée that In the event of their failure to fully 
comply wlth ail of the terras, conditions, and provisions of thls agreement, the 
mlll property of the Balnler Lumtier & Shingle Company, now located at 
Rainier, Oregon, and the mlll situated In section thirty-flve (35), townshlp 
three (3) north, range seven (7) east, Skamanla county, Washington, and ail 
of the rallroad eciulpment, sawmUl and logging equipment purchased for the 
logging of the lands covered by thls agreement, either wlth funds of the first 
party or mth funds of the second parti,es, shall fortjiwith become the property 
of the flrst party, and may be used by said first party for the logging and 
manufacture of the logs and lumber of the timber referred to in thls agree- 
ment or any other timber, and the Si-îcond parties forthwlth agrée in the 
event of such default to transfer and couvey ail of such mlll property by 
good and sufficient deeds of conveyance, and in the event of such default of 
the s,econd parties, the first party is hereby authorlzed to take possession of 
such inill projjerty and e<iulpment and use and employ the same, and said 
second parties agrée not to Interfère wlth such possession and use of said prop- 
erty by said flrst party." 

Another agreement supplementary to the one just referred to wâs 
made January 27, 1913, providing, among other things, that, in the 
event of the failure of the J. K. Company to provide necessary funds 
for the construction and equipment of the railroads and sawmills 
contemplated in the original agreement, on or before May 1, 1913, 
the J. K. Company, at the request of the Dodge interests, would re- 
convey the lands and timber conveyed or to be conveyed free and clear 
of ail incumbranees by the J. K. Company. It was also agreed that 
neither the J. K. Company nor Jones nor Kribs would acquire any 
interest in timber land adjoining a certain tract described in the 
original agreement, except the 75,000,000 feet which was to be ac- 
quired under the original agreement; that the J. K. Company, when ail 
the timber should be paid for, would allow the Dodge people interest 
on $1,383,000 from January 1, 1913, to the day when the $215,000 
for construction purposes was made available to the Dodge interests ; 
and that in the event of the failure of the J. K. Company to sell the 
bonds provided for in the original agreement, on or before May 1, 
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1913, either of the parties to the original agreement or to the supple- 
mentary agreement should hâve the option to déclare the original and 
supplementary agreements void and of no effect. 

Railroad construction up Hamilton Creek was commenced in the 
spring of 1913, but the road was never completed. When December, 
1913, arrived Dodge had drawn $215,000, and under the évidence 
was without funds and was really insolvent, although the fact of 
his involved fînancial condition does not appear to hâve been known to 
Jones or Kribs or the J. K. Company. 

While the Dodge interests were thus seriously embarrassed finan- 
cially and on October 3, 1913, another agreement was made between 
the parties to the previous agreements with a view of securing Kribs 
and Jones for joining Dodge and his companies in a note for $50,- 
000. By this agreement Dodge and his companies assigned to Kribs 
and Jones as collatéral certain shares in the Dodge Lumber Company, 
with agreement respecting the voting power of said stock, and the 
voting power constituting a controlling interest in the Hamilton and 
Rainier Companies, and another lumber company, and also conveyed to 
Kribs and Jones, as collatéral security, the interest of the makers of 
the note in the original and supplemental contracts made January 27, 
1913. 

On July 1, 1914, there would be due the interest on the $750,000 
of bonds which had been issued, and six months thereafter another 
installment of interest would be due. Taxes would also hâve to be 
considered. Furthermore, it appears that Dodge had not paid the 
$6,000 due December 15, 1913, or the interest on the $60,000, as re- 
quired by the provisions of the contract providing for payment of 
such sum in 10 equal payments with interest at 6 per cent, per annum. 
Nor had he finished the construction and equipment of the Hamilton 
creek railroad, nor had he done anything toward the construction of 
the Rock creek railroad, nor had he commenced to coiistruct a saw- 
mill. The évidence is very clear that the financial situation of Dodge 
and his associâtes was such that he would be wholly unable to proceed 
to carry out the terms and provisions of his contract. Then it was, 
about February 28, 1914, that the J. K. Company notified Dodge and 
the Rainier and Hamilton Companies (for brevity called "associate 
companies") that they were in default in certain features of the 
contract, and that the J. K. Company would treat the contract as 
violated, and that unless payment was made of $6,000 with interest 
within 30 days f rom the date of the notice, and that unless Dodge and 
his associâtes proceeded to carry out the other provisions of the con- 
tract with respect to which they were in default, by proceeding to 
complète the Hamilton Creek Railroad and the Rock Creek Railroad 
by January 1, 1915, and by proceeding with the logging opérations as 
required by the contract, it, the J. K. Company, would treat their 
rights under the agreement as having been forfeited, and would take 
possession under the contract. 

Negotiations between creditors and the Dodge people with a view 
to some settlement were pending, but did not assume any definite 
form. On May 12, 1914, the J. K. Company served a formai déclara- 
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tion of "forfeiture," but gave an option available until January 1, 
1915, to Dodge and his companies, or any other persons or corpora- 
tions, "to set aside the forfeiture" and "reinstate" the contract, pro- 
vided they furnished the J. K. Company with satisfactory évidence of 
financial ability to proceed with the contract in accordance with its 
terms. The J. K. Company, acting in accord with this déclaration 
■of forfeiture, took possession 0f the interest of Dodge and his asso- 
ciâtes, and proceeded to carry on the logging business on its own ac- 
count. The creditors of the Dodge interests, after considération of 
the whole situation, including the wisdom of bankruptcy proceedings, 
iînally on June 27, 1914, concluded not to go on with any plan where- 
by the creditors were to carry out the logging contract. 

Thereafter,. in July, 1914, invôluntary pétitions in bankruptcy were 
filed against Dodge and his associate companies, and after adjudica- 
tions Stennick, plaintifï herein.was appointed trustée of ail the bank- 
rupts, 

Thereafter the trustée brought suit in the staté court in Oregon to 
rescind the contract for f raud, especially in misrepresenting the quan- 
tity of timber on the Kribs tract, but the court, after hearing évidence, 
found no fraud, and upon appeal the Suprême Court of the state 
affirmed the decree of the lower court. Stennick v. J. K. Lumber 
Co., 85 Or. 444, 161 Pac. 97. The Suprême Court in the learned 
opinion of Mr. Justice McBride also considered the alleged breaches 
of the contract by the J. K. Company, and, after discussing the for- 
feiture clause and the; situation of the parties, took the view that 
the clause was enforceable. But on motion for rehearing the court 
stated that the- original opinion rendered had been filed in the belief 
that under the record issues besides that of fraud were directly in- 
volved, whereas they were not, and theref ore what had been said upon 
matters other tha:n fraud might: be regarded as dictum. Stennick v. 
J. K. Lumber Co„ 85 Or. 444, 166 Pac. 951. 

Thereafter in the fédéral court; the trustée instituted the présent 
isuit, made up of three causes of action, : wherein he seeks to hâve 
the alleged transfer made May 12, 1914, declared a preferential one, 
and to hâve the forfeiture clause of the contract held to be of no 
validity, and in no event as including ail the property, particularly 
the railroad, taken by défendants acting under the contract. The 
court heard évidence and dismissed the bill upon the merits, and the 
trustée appealed. 

[1] Much of appellant's argument is to the point that the contract 
required the Plartiilton and Rainier Companies to furnish and provide 
their ôwn railroa:d plant and equipment f or the purpose of carrying out 
the contract, and that the $155,000 which was to be paid for lands 
containing 93,400,000 feet of timber belonged exclusively and abso- 
lutely to the bankrupt corporations in lieu of their timber land ; that 
the Jones and Kribs interests were to lend the bankrupt corporations 
the additional sum of $60,000 over and above the $155,000 to aid in 
providing the railroad plant and equipment, this $60,000 to be secur- 
ed by mortgage or lien on the railroadj plant and equipment and to be 
paid in the 10 equal annual installments, as more fully detailed in the 
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statement of the contents of the contract, and that the Jones and Kribs 
interests had no financial interest in the railroad plant, equipment, 
and other property except the $60,000 loan. 

The error of this position is made clear by considération of the f ol- 
lowing f acts and circumstances : The main thing in the contract was 
sale and purchase of stumpage. Neither of the bankrupts nor Dodge 
had the légal title to the railroad which in fact was to be built upon 
J. K. Company lands out of moneys derived from the sale of the bonds 
of the J. K. Company. The Dodge people had rights to eut timber 
on stipulated terms. The contract was predicated upon such an ar- 
rangement, and by the language employed we gather that the pur- 
jxise of the parties was that the légal title to the right of way and of 
the railroad itself, as well as of ail other property, should remain in 
the J. K. Company until that company was fuUy repaid $60,000 of the 
$215,000 furnished by it to aid in the construction and equipment of 
the road. The $60,000 was to be repaid in the 10 annual installments, 
and when it was paid then Dodge was to receive a légal title to the 
railroad. Référence to the pertinent clauses of the agreement shows 
that it was after the Dodge people shall hâve repaid to the J. K. Com- 
pany the amount advanced for the construction and equipment over 
and above the amount paid by the Dodge people to the J. K. people 
that the railroad and equipment should belong to the Dodge people 
subject to the performance under the contract. Thus the attitude of 
the J. K. Company became like that of a vendor who bas made a con- 
tract of conditional sale expressly retaining légal title until the prop- 
erty shall hâve been fully paid for by the vendee. Some confirmation 
of this view is to be found in the provision of the contract wherein the 
J. K. Company agreed to give to the Dodge people a right of way 
over lands owned by the J. K. Company, or to be owned by it, for 
railroad purposes, with logging rights, and upon performance of the 
contract to convey to the Dodge people good title thereto upon condi- 
tion that the right of way should be used for railroad purposes only. 
But there was no présent grant of a right of way; it was an executory 
contract to convey at a future time when the parties of the second part 
had performed. It cannot be disputed that Dodge was ultimately to be 
paid $155,000 for bis land, but there was no provision that such sum 
was to be paid to him when the $215,000 was turned over to the Dodge 
people. The $215,000 to corne from bond sales was to be put at the 
disposition of Dodge expressly in order to enable him to construct, 
with a view to get at the timber. The money furnished, however, was 
that of the J. K. Lumber Company. In proceeding with the work of 
development Dodge's position was analogous to that of an agent for a 
principal. That this is the true view is also shown by the provisions 
of the agreement that the total amount of money to be furnished by 
the J. K. Company "for ail the purposes above mentioned" should not 
exceed $215,000, and that the Dodge people should arrange for or 
carry on ail such construction work and arrange for the purchase of 
equipment. Evidently, by the language itself, construction and equip- 
ment were the uses to which the $215,000 were to be put, not pur- 
chase of timber or land. 
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The spécifie âgreement that, when the Dodge interests had repaîd 
the sum advanced for construction and eqùipment over and above 
the amount paid by the Dodge interests for the timber: conveyed to 
the J. K. Company, the railroads, mills; and eqùipment should "there- 
upon" belong to the Dodge pepple., is so plain in fixing the condition 
and event when ownership should attach that it becomes susceptible 
of but the one construction. 

It is also clear that the trust deed included ail of the railroad prop- 
erty and eqùipment, land and ail, and was not executed by Dodge or 
the Dodge corporations, but only by the J. K. Company, which issued 
the bonds, and which turned over the $215,000 to Dodge to proceed 
with vmder the contract. Dodge had an equity in the timber and in 
ail of the other property referred to in the contract, but the essential 
points which call for considération are that it was the J. K. Company 
which was really expending the $215,000, and that the contract per- 
tains to the expenditure by the J. K. Company of this sum for the pur- 
poses of construction and eqùipment, as specifically mentioned in the 
contract. 

[2-5] To the contract, as we hâve expressed our understanding of 
it, the relation of the forfeiture clause is next to be considered. It is 
urged that the parties meant the forfeiture clause to give to the J. K. 
Company the right of user as distinguished from the right of owner- 
ship in the event of a substantial breach, and that, if it had been in- 
tended that the forfeiture clause should be liquidated in its nature, 
the railroad would hâve been expressly included in the clause. Af- 
fairs had drifted to a situation, however, where, as already shown, 
there was a substantial breach by the Dodge interests, for they had 
not only f ailed in executing most important undertakings on their part, 
but they had refused to proceed with their contract. The fact that 
they had advanced money and done acts in part performance could 
not relieve them of their obligations under the contract. The J. K. 
Company were readv and willing to oroceed. Hence the rule of con- 
tract laid down in Hansborough v. Peck, 5 Wall. 497, 18 L,. Ed. 520, 
fits the case, and the Dodge interests will not be permitted to recover 
back what was advanced or done. The J. K. Company did not re- 
scind the contract. Their attitude was to hold f ast and give to Dodge 
opportunity to proceed, and to do so even by reinstatement and ex- 
tension under the terms of the contract. Refusai by the Dodge pèople 
foUowed, and the J. K. Company, acting under the terms of clause 
11 of the contract, became owners, with right of user, and were giv- 
en possession bv the Dodere interest and took possession. Sanders v. 
Brock, 230 Pa. 609, 79 Atl. 772, 35 h. R. A. (N. S.) 532. Cases may 
be multiplied where, upon an équitable showing to excuse a breach of 
contract, courts of equity hâve compelled a party who has received 
money to reconvey or refund. Such cases are usually where there has 
been a rescission of the contract by the one party or a mutual rescis- 
sion, and where the facts disclose that the purchaser is equitably en- 
titled to recover back purchase money. There are also many déci- 
sions where, the measure. of damages for the breach of a contract by 
a vendor being ascertainable without difficulty, forfeiture will not be 
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enforced. But thèse équitable doctrines do not override the principle 
that parties may make a contract to run for years, and of a character 
where, actual damages being uncertain of estimation, there may be 
provision for a forfeiture or transfer of ownership in case of a sub- 
stantial breach, which the courts, after inquiry, will enforce. Ed- 
munds v. Spanish R. P. & P. Co. (D. C.) 206 Fed. 92. The principle 
which Controls and as upheld in Sun Printing & Publishing Co. v. 
Moore, 183 U. S. 642, 22 Sup. Gt. 240, 46 L. Ed. 366, is that the in- 
tent of the parties is to be arrived at by a proper construction of the 
agreement ; and whether a particular stipulation to pay a sum of mon- 
ey is to be regarded as a penalty, or as an agreed ascertainment of 
damages, is to be determined by the contract, and it is the duty of 
the court, where the damages are uncertain and hâve been liquidàted 
by an agreement, to enforce the contract. Among other things the 
court there said: 

"The principle asems to be, from a considération of ail the authorlties, that 
where the partle.s are compétent to contract, are equally masters of the situa- 
tion, and deal at arm's length, the court of e(iulty will not dlsturb the measure 
of daina&as estahllshed by the parties themselves, unless it Is so grossly 
TinconsclouaWe and oppressive as to shock the conscience of the court, and 
lead It to belleve that, although so nonilnated In the bond, In the letter, It is 
not included within the spirlt of the contract, or wlthln the contemplation of 
the parties." 

In the présent case the doctrine stated is clearly applicable, for 
the évidence is that in the fîrst notice of forfeiture the J. K. Company 
gave Dodge 30 days in which to make the $6,000 payment which he 
had failed to make when due, and also gave him 30 days in which to 
proceed and exécute the other clauses of the agreement. More than 
that, after the 30 days had expired, and until May 12, 1914, efforts, 
which must be accepted as had in the best of faith, were made with 
creditors of Dodge to work to some solution of the dififlculties which 
were presented. But in June the creditors concluded that they would 
not go on with the contract, and, as Dodge and his associâtes were 
wholly unable to proceed, there occurred the fundamental breach, 
which, particularly considering the serious financial obligations of the 
J. K. Company, authorized the J. K. Company to act by taking pos- 
session and proceeding with logging opérations. Possession of the 
lands, title to which was in the J. K. Company, must hâve included 
possession of the railroad bed and mill on the lands ; and keeping in 
view the main purposes of the contract, that it was an executory 
one for the sale and purchase of stumpage on certain land, the proper 
construction is that the forfeiture clause was meant by the parties to 
cover and control the damages to be awarded by the one in default 
if it should occur that the contract as a whole was not carried out. 
Hoagland v. Segur, 38 N. J. Law, 230; Pomeroy's Eq. Juris. § 442, 
pp. 741, 744; Story, Equity, pp. 775, 778. It is clear that the equip- 
ment, not part of the realty, was designated and brought under the 
forfeiture clause. Ranger v. Great Western, 5 H. L. Cases, 71, is 
not directly pertinent to the provisions of the contract hère involved. 

Appellant makes no strong showing for équitable relief, as under 
252 F.— 2Ji 
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the évidence the damages which the appellees hâve suffered seem to 
hâve been considerably greater than the value of the property for- 
feited. The diflference between the contract price of the stumpage 
on one of the tracts and the value of such stumpage at the time of the 
breach of the contract by the Dodge interests was over $480,000, to 
which should be added the $60,000 due and the $50,000 loaned on the 
note. 

[6, 7] It îs earnestly said that in May, 1914, when the forfeiture 
was availed of , the J. K. Company was in no position to insist on for- 
feiture, because it had itself broken the contract by (a) f ailure to 
fumish the $215,000 within the time specified in the contract; (b) 
not purchasing the 75,000,000 feet of timber as called for by the 
contract. There was a delay which ran beyond May 1, 1913, the date 
named in the contract when the J. K. Company was to fumish the 
$215,000 to Dodge. This delay, which extended until some time in 
June, was because of obstacles in the matter of the sale of the 
$900,000 of bonds; but it was disregarded at the time by Dodge, 
who went on with no word of dissatisfaction, and worked under the 
contract, and drew moneys as needed, until he had exhausted the 
whole $215,000, and could get no financial support to go further. 
Dodge cannot on this account now avoid the right which the con- 
tract gave to the J. K. Company to enf orce the forfeiture clause upon 
grounds already discussed. Phillips v. Todd (Mo. App.) 180 S. W. 
1039. Furthermore, under one of the supplementary contracts be- 
tween the parties, it was expressly provided that if the J. K. Company 
was unable to sell the bonds on or before May 1, 1913, either party 
might rescind the contract. Neither party elected to rescind. 

[8] With respect to the contemplated purchase of 75,000,000 feet 
of timber, it is to be remembered that the J . K. Company was to use 
its best endeavors to acquire title to such quantity as might be agreed 
upon by the parties to the contract. 15,000,000 feet were acquired. 
The évidence goes to show that while there was discussion over this 
timber there was no definite sélection of the timber by Dodge. Jones 
aiid Kribs deny that there was any understanding concerning the 
particular 75,000,000 feet and its acquisition by any definite time, and 
Dodge testified that the acquisition of such timber was to be had by 
using $150,000 to be reserved from the bond sale money. It is évi- 
dent that Dodge never made a demand that any of this timber be 
purchased and never expected that it would be until the bonds had 
been sold. The trust deed itself contemplated the sale of bonds for 
purchase of timber at not over $1.25 a thousand feet, and that good 
title would be vested in the J. K. Company. To carry this plan out 
might hâve taken some time, and we do not think that, in the ab- 
sence of any complaint at the time, default on the part of the J. K. 
Company can be inferred merely because it did not act more promptly. 

It is said that under the terms of the contract over 441,000,000 
feet of timber was to be paid for absolutely, whether in existence 
or not, and that there was a shortage of 50,000,000 feet, which could 
not be made up by including 50,000,000 feet of "burned stumps of 



8TBNNICK V. JONES 355 

no merchantable value." The assumption is unwarranted, as tliere 
is ample évidence that much of this 50,000,000 feet was cruised as 
merchantable, and in fact was. Estimâtes of timber were, of practi- 
cal necessity, the guiding features in settlements to be made, and, 
there being no bad faith, estimâtes must control. If the timber ac- 
tually eut had exceeded the amount of the estimate, Dodge would hâve 
had the benefit ; it was f air for both parties. 

[9] We cannot see how the transaction of May 19th, when the 
bankrupt concerns voluntarily delivered over to the J. K. Company, 
can be held to hâve been a preferential transfer as defined by the 
bankruptcy statutes. Sections 60, 70e, Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 562, 565 [Comp. St. 1916, §§ 9644, 9654]). 
The J. K. Company had the right to act not as a gênerai créditer, 
but under the contract, and the Dodge interests yielded their pos- 
session under the provisions of the contract. Park v. Cameron, 237 
U. S. 616, 35 Sup. Ct. 719, 59 L. Ed. 1147; Harris v. First Nat. 
Bank, 216 U. S. 382, 30 Sup. Ct. 296, 54 L. Ed. 528. 

[10] Appellant asks a ruling that, even if it be held that the rail- 
road equipment and plant were part of the realty, the défendants 
should nevertheless pay for the value of certain property, such as 
utensils of trade, which was taken, but was not included at ail in the 
contract. 

Of course, the J. K. Company was limited in its rights by the con- 
tract, and could take no property which belonged to the bankrupts 
except that which was clearly affected by the provisions of the con- 
tract, and which we hâve said is confined to the property included in 
the contract. This is too plain for discussion; and equally certain 
is it that the trustée in bankruptcy has a remedy whereby he can re- 
cover any such property so wrongfully taken or the value thereof 
for the benefit of the creditors. Ail property, therefore, which was 
bought by Dodge out of the $215,000 was fairly within the terms 
of the contract and became subject to forfeiture. But other property 
not purchased out of such fund, and not attached to the realty, should 
rightfully pass to the trustée. 

[11] The appellees, however, take the position that even if prop- 
erty outside the contract was taken, there can be no recovery for such 
property in this suit, which is for accounting, and that the trustee's 
remedy is by an action at law for conversion. With this proposition 
we cannot agrée. The suit being for accounting and gênerai relief, 
and the issue as to what property was affected by expenditure under 
the contract having been testified to as one involved, the court may re- 
tain the cause, and require that an accounting be made by the défend- 
ants to the trustée for any and ail property taken by them or any of 
them not embraced in the contract as we hâve construed it. Camp 
v. Boyd, 229 U. S. 522, 33 Sup. Ct. 785, 57 h. Ed. 1317. 

As it would be more practicable that an accounting should be had 
before the District Court, which did not allow in favor of the trustée 
any account for the value of any personal property taken by défend- 
ants, not bought with any of the $215,0(X) heretofore referred to, 
we think that the case should go back to the District Court, with di- 
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rections that, under the déclarations of the rights of the parties as 
indicated, an account be taken, and thereafter decree be entered upon 
the matters referred to as may be équitable and just. 
Reversed and remanded. 



FEDERAL MINIXG i& SMELTING CO. v. DALO. 

(Circuit Com-t of Appeals, Ninth Circuit. August 5, 1918.) 

No. 3127, 

1. Masteb and Servant <g=>97(2) — Injuiîy to Servant — Adopting Précau- 

tion aky MEASURES — DtJTY OF Master. 

Tliat oceasionally, wlien ore was drawn from a chute, the ore above the 
top of the chute would not fall, was suffldent to charge the master with 
the duty of anticlpating the danger, and of adopting reasonable precau- 
tionary methods to prevent répétition. 

2. Master and Servant <S=107(5) — Injury to Servant — Safe Place to 

Work. 

The dangerous condition of plaintiff's working place, due to chute in 
floor of mine beeomlng elogged with ore, was not a condition produced by 
workraen themselves in the progress of the work, and for which the 
master was not responsible. 

3. Master and Servant <S=»97(2) — Injury to Servant — Defective Appli- 

ANCES. 

Danger due to ore becoming elogged In chute in floor of mine could be 
antlcipated, and master was bound to guard against the same, since it 
resulted from method of master's work. 

4. Master and Servant iS=293(14) — Sape Place to Work — Instructions. 

In action by plalntiff servant for Injuries due to falUng into ore 
chute In floor of mine, court's instructions as to reasonably safe place, 
inspection, and repair held to sufflciently cover essential features of the 
case. 

5. Witnesses <S=>219(5) — Privileged Communications— Waiver. 

PlalntlfC servant, by testlfying that one of results of accident was 
hernia, did not walve privilège glven by Rev. Codes Idaho, § 5958, where 
he did not testlfy that a physlclan had attended him, and It was not error 
to exeludé testlmony of physlclan to effect that he had treated plaintlfil: 
for henila before accident. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by Angelo Dalo against the Fédéral Mining & Smelting Com- 
pany, a corporation. Judgnient for plaintiff, and défendant brings 
error. Affirmed. 

Featherstone & Fox, of Wallace, Idaho, for plaintiff in error. 
Plummer & L,avin, of Spokane, Wash., Therrett Towles, of Wallace, 
Idaho, and Fred Miller, of Spokane, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error recovered a judg- 
ment in the court below for damages for personal injuries sustained 
while working as a mucker in a mine of the plaintifif in error. While 
walking along the sixth floor of the underground tunnels of the mine, 

(g=For other cases see same topio & KEY-NUMBBR in ail Kcy-Numbered Digests & Indexes 
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the défendant in error fell into a chute, whereby he was seriously in- 
jured. The floor of the tunnel was filled with a large pile of ore> 
completely covering the opening of the chute, so that it was impossible 
to observe its position. The défendant in error, together with other 
workmen in the mine, had for 12 days prior to the accident passed over 
this ore, and had made thereon a heaten pathway. During that time 
the chute, extending two floors below, was full of ore. There were 
other employés whose duty it was to draw the ore from the chutes 
from below, and to carry the same from the mine. The défendant 
in error had nothing to do with this opération. Occasionally, when 
the ore was drawn from a chute, the ore above the top of the chute 
would not fall. The plaintiff in error employed a chute tender for 
the purpose of loosening the ore which was arrested in or above the 
chute. Three hours before the time of the accident the ore had been 
drawn from the chute into which the défendant in error fell, but the 
ore over the top of the chute on the sixth floor did not fall, and the 
défendant in error was not aware of that fact, nor was he warned of 
the dangerous condition of the floor. 

[1] At the close of the testimony the plaintiff in error moved for 
an instructed verdict, and it is now contended that the motion should 
bave been sustained, on the ground that the évidence failed to show 
négligence on the part of the plaintiff in error. It is said that it was 
not chargeable with négligence in failing to discover and remedy the 
dangerous condition of the chute sooner than it did, for the reason 
that the hanging of the ore above the chute v/as of infrequent occur- 
rence, and that there was no négligence in failing to anticipate it. 
The argument is not convincing. The fact, which is admitted, that 
the same situation had occurred before, was sufficient to charge the 
master with the duty of adopting reasonable precautionary methods to 
prevent its répétition. The answer to the complaint states that ore 
chutes frequently hung up and had to be loosened, and that, if not 
loosened, the ore might suddenly drop and carry the person who might 
be standing thereon. 

[2] Nor do we find merit in the contention that the plaintiff in error 
shouid not be held for négligence for the unsaf e condition of the work- 
ing place, for the reason that it resulted from changing conditions at- 
tending the progress of the work. This contention, and the authorities 
which are cited to sustain it, are not applicable to the situation hère 
presented. The dangerous condition of the working place where the 
accident occurred was not one of those which are produced by the 
workmen themselves in the progress of work, and for which the mas- 
ter is not responsible. It was a dangerous condition which arose from 
the method in which the work was donc. It was a danger which 
could readily hâve been averted. The measures which the plaintiff in 
error had taken to avert it were not adéquate. There was évidence 
tending to show that no provision was made for inspection of chutes 
after the ore had been drawn therefrom, to détermine whether ore 
had hung at the floors. The chute tender had drawn the ore from 
the chute into which the défendant in error fell three hours before 
the accident. He did not know, nor did he or any one take steps to 
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acertain, whether any of the ore hung upon the sixth floor. No con- 
tention is made that the plaintiff in error is excused by reason of the 
fact that the chute tender was the fellow servant of the injured em- 
ployé. 

It is assigned as error that the court below refused to instruct the 
jury that: 

"The plaintlflf In this case does not clalm that the défendant minlng Com- 
pany was négligent in not waniing the plalntlff of the possibillty of chutes 
hanging up above the floor, and y ou are Instnicted tliat f allure to so warn or 
Instruct is not négligence whlch caus'ied or contributed to the accident ; there- 
fore the plaintiff cannot claim a recovery agalnst the défendant in this case 
because of such failure." 

Thèse instructions were refused, as the court said, for the reason 
that "in the main they are covered by the gênerai instruction." But 
aside from this a sufficient answer to the assignment is found in the 
fact that the requested instructions contained an incorrect statement 
of the facts, for the complaint distinctly alleged that: 

The défendant "negllgently and carel;essly failed to talce any précautions, 
give any warning or notice, or to do or perform any act, either to Inform 
plaintiff of said conditions or to remove the danger threatened therefrom," 

[3, 4] It is contended that it was error to refuse to instruct the 
jury that, before they could find the défendant guilty of négligence 
in failing to discover and remove the danger which resulted in the 
accident, they must find that, in view of ail the circumstances, suffi- 
cient time had elapsed before the accident to enable the défendant, in 
the exercise of ordinary care, to hâve discovered and removed the 
danger. Cases are cited which hold that where the employés' working 
place hecomes casually and unexpectedly dangerous, as where a hole 
is left alongside the track of a railway company, or in the floor of a 
building, or where there is négligent construction of appliances used 
by workmen, the jury should be instructed that the master is not lia- 
ble for injuries to workmen occurring before he has knowledge of 
the existence of the danger, or reasonable opportunity to obtain such 
knowledge. The principle involved in thèse cases has nd application 
hère. Hère the danger was not one which was not to be anticipated 
by the master. It was a danger which resulted from the very method 
of the employer's work, and one which it had reason to expect, and 
which it therefore was bound to guard against. We think the instruc- 
tion which the court gave, and to which no exception was taken, suffi- 
ciently covered ail the essential features of the case. The court said 
that the obligation rested upon the plaintiff in error to see that the 
place was reasonably saf e in the first place, and then, "by the exercise 
of reasonable care in the wav- of inspection and repair, to see that the 
place is kept and maintained in a reasonabJy safe condition." 

[5] A physician was called by the plaintiff in error to testify that 
he treated the défendant in error for hemia, while attending him pro- 
fessionally, at a time prior to the accident. An objection to the tes- 
timony was sustained, on the ground that the information sought was 
privileged, under the Idaho statute (section 5958, Revised Codes), 
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which, after expressly affirming "the policy of the law to encourage 
confidence and to préserve it inviolate" in certain actions, provides: 

"A physlclan or surgeon cannot, wlthout the consent of hls patient, be 
examined in civil actions as to any information acquired In attending the 
patient which was necessary to enable liim to prescribe or act for lils patient." 

It is not claimed that the défendant in error testified that the physi- 
cian had attended him, or had given him any information. He confined 
his testimony to the physical injuries which he suffered as the resuit 
of the accident, one of which, he said, was hemia. The plaintiff in 
error now contends that by so testifying as to his injuries he waived 
the privilège of the statute, and cites cases which sustain its conten- 
tion, and it especially relies upon 4 Wigmore on Evidence, § 2389, 
where it is said: 

"The brlnglng of an action In whleh an essentlal part of the issue Is the 
existence of physical aliment should be a walver of the privilège for ail 
communications concerning that aUment" 

The views of the leamed text-writer on évidence are always entîtled 
to respectful considération, and much may be said in favor of the 
equity of the view which he takes. He admits that it is against the 
weight of authority. We are not convinced that we ought to follow 
it in this case, especially in view of our ruiing in Arizona & N. M. 
Ry. Co. v. Clark, 207 Ped. 817, 823, 125 C. C. A. 305, and the décisions 
of the Suprême Court of Idaho construing the statute of that state. 
Jones V. City of Caldwell, 20 Idaho, 5, 116 Pac. 110, 48 L. R. A. (N. 
S.) 119; Jones v. City of Caldwell, 23 Idaho, 467, 130 Pac. 995 ; Bray- 
man v. Russell & Pugh Lumber Co. (Idaho) 169 Pac. 932. In the first 
of those cases the Suprême Court of Idaho denied that it had "the 
power or the authority to repeal said statute by judicial décision," and 
said: 

"It is also very clear that our statute forbids and prohibits the examlna- 
tlon of a physlclan wlthout the consent of the patient, and thls privilège 
extends to the tndlvidual witness, and not to tbe consultation or transaction 
in which he was a physlclan." 

We find no error. The judgment is affirmed. 



PATTERSON TRANSPEK CO. T. SCHLUGLEIT. 

(Circuit Court of Appeals, Slsth Circuit. August 3, 1918.) 

No. 3106. 

1. MuNicrPAL Corporations i©=3706(6) — Collision in Stbeet— NeoligencH 

— Question fob Jury. 

In action by plaintiff pedestrlan for injuries due to collision with au- 
tomobile within or near intersecting streets, question of négligence held, 
under évidence, for Jury. 

2. Trial <S=»178 — Directed Verdict. 

Upon défendants motion for directed verdict, the évidence wUl be 
viewed in the Ught most favorable to plaintiff. 

@=>For otber cases see game topic & KBY-NUMBBR in ail Key-Numbered Dlgests t Indexe* 
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3. Municipal Corporations C^'TOS^l)— Collision at Street Intersection 

^DuTY OF Automobile Driver. 

Tt is the duty of the driver of an automobile liimsolf, Indepoiulenrly 
of the conduct and Intentions of drivers of otlier veliicl(>s, to exercise 
reasonable caution and care as respects tlie safety of ôtliers in approacli- 
iiigaiiu passing over foot crossin^s of city streets. 

4. MuNicii^AL Corporations <S=ï70r)(l) — Collision at Street Intersection 

— IJl'tt op Automobile Driver. 

The aninunt of caré âiid caution requircd of an automobile driver, in 
approacliing and pas<siiig over foot crossings of city streets, is to be 
proportioned to the amount of travel. 

5. Municipal Corporations <S::=>705(2) — Use of Streets— Duties. 

The gênerai rule concerning the rights and reciprocal duties of travel- 
ers, one on toot and the otlier in an automobile, is that Iwth hâve equal 
rights, but that each in the exercise of his lights Is bound to use ordinary 
care respecting the other. 

6. Municipal Corporations <S=370ô(1) — Use of Streets— Duties. 

After a pedestrian has entered upou a stroet crossing in a prudent 
manner, he is entltled to the exercise of reasonable care on the part of 
drivers of subsequently approaching machines. 

7. Municipal Corporations (S=>705(10) — Use of Streets— Duties. 

After a pedestrian has eiitered upon a street crossing in a prudent 
manner, he is not bound, as a luatter of law, to be continually looltiug or 
listening for automobiles. 

8. Municipal Corporations <S=>706(7) — Collision at Street Intersections 

^Contbibutory Neoliobncei— Question for Jury. 

Where a pedestrian, after having prudently entered upon a street 
crossing, is Injured by collit-'ion by an automobile, tlie question of con- 
tributor.v négligence is one of fact. 

9. Tkial i©=20G(13) — Instructions— Correction. 

In action by pedestrian for injuries due to collision wltli automobile, 
wliere ordinance giving pedestrian right of way at c-rossing was intro- 
duced in évidence witliout objection, defeiidant's complaint as to giving 
of instruction that plaintiff liad right of way Vk'ill not be sustained; 
cliarge being modifled as liniited by the ordinance and défendant re- 
serving no exception and makiug no assignni(>nt to cluirge as modified. 

In Error to the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge 

Action by Alfred Schlugleit against the Patterson Transfer Com- 
pany. Verdict and judgment for plaintiff, and défendant prosecutes 
error. Affirmed. 

Steen & Klcwer, of Memphis, Tenn., for plaintifif in error. 
Randolph & Randolph, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Action to recover damages for 
Personal injuries sustained by Schlugleit, plaintitï below, through al- 
leged négligent opération of an automobile in Memphis, Tenn., on 
the evening of January 18, 1917. The automobile was owned by the 
Patterson Transfer Company, défendant below, and operated by Wal- 
ter E. Lott, superintendent of defendant's warehouse department, and 
the injuries were infiicted within or near the intersection of Exchange 

^=5For other cases see same topic & KEY-NUMBEIi iu ail Key-Numbered Digests & ladexes 
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avenue and Second street. Plaintiff recovered verdict and judgment 
in the sum of $4,000, and défendant prosecutes error. 

[1] The fact that the injuries were inflicted by an automobile 
owned by défendant and then in control of its agent, and the amount 
of recovery, are not in dispute. The controversy hinges on the ques- 
tion whether the injury was caused through the fault of Lott or that 
of plaintifif himself . The course of Exchange avenue is east and west, 
and that of Second street north and south. It is plain enough that 
when plaintiff was struck by the automobile he was attempting to 
cross Second street along a course within the lines (extended) of the 
north sidewalk of Exchange avenue; yet the parties differ as to the 
direction in which he was walking, whether from west to east or east 
to west, and as to the effect of this feature upon the case. The plain- 
tiff testified that in going to the place of crossing he walked north on 
the west side of Second street "until he got to Exchange avenue, 
crossed Exchange avenue," and then "crossed at the very corner of 
Exchange avenue and Second street, * * * going from the west 
to the east side of Second street" ; that "before going east" he "looked 
in ail directions" and "saw nothing coming," saying that his sight was 
good, but that he was "deaf and could hear very little" ; that he had 
"gotten about half across Second street when he felt the impact (of 
the automobile) and did not know anything more." No witness in 
terms contradicted this testimony. 

The plaintiff called Lott, who in substance testified: That while 
going in a Ford runabout from the company's warehouse to its office 
on Second street "the eletcric headlights blew out, probably caused 
by an oversupply of gasoline which was permitted to get into the en- 
gine" ; that upon discovering this he "stopped and lighted his front 
oil light." While on Second street, and nearing Exchange avenue, 
"just a short distance north of the crossing where pedestrians would 
pass," he "became blinded by an automobile with a very bright light, 
and felt his car come in contact with something, but had no idea what 
it was." He then turned into Exchange avenue "to avoid traffic." 
He retumed, however, and "saw an elderly man near the middle of 
Second street, a short distance north of Exchange avenue," who was 
being assisted to his feet by another man, and Lott then removed the 
injured man, plaintiff, to the home of his friend. Lott further stated 
that in going south on Second street he overtook a horse-drawn wag- 
on, a large express wagon, and followed it "for the distance of about 
a half block," at a speed of "about six miles an hour," until the wagon 
turned west into Exchange avenue. He says that his oil lamp afforded 
enough light to "see 20 feet ahead" ; that an arc light was in opéra- 
tion at the intersection of Second street and Exchange avenue, "so that 
one could see a man crossing at the intersection"; that he "felt the 
impact (collision with plaintiff) on the left front of the car about on a 
line with the front left wheel" ; that he was then driving his car on the 
west side of Second street, about half way between the curb and the 
middle of the street; that he was "keeping a lookout on approaching 
the crossing, and there was nothing" between his car and the exprès? 
wagon before he was blinded. 
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The plaintiff and Lott were the only witnesses called by either side 
whose testimony tends to show that plaintiff was struck by defendant's 
automobile or how the collision happened. Défendant called Mr. 
Goodlett, who testified that while he and a young lady were in an 
automobile traveling south on Second street, she called bis attention 
to a man lying in Second street, and that he went to the assistance of 
the man, who proved to be the plaintiff. The witness states that "the 
old man was ti-'ying to get up," and that he was assisting him when 
Lott returned, as stated, after driving his car into Exchange avenue. 
Both Goodlett and Lott testify that plaintiff was lying at or near the 
middle of Second street; the former saying he was about "12 feet 
from the north curb line of Exchange avenue," and the latter that he 
was "a few feet north of the north line of the crossing, probably about 
20 feet." 

[2] At the close of ail the testimony a motion of défendant to di- 
rect a verdict in its favor was overruled, and exception and assign- 
ment followed. We think the motion was rightly denied. We need 
only to State the rule that upon defendant's motion it was the duty of 
fhe trial judge to take that view of the évidence most favorable to the 
plaintiff. There are several facts which should be observed and re- 
membered. The evening was dark, and Lott with his oil lamp could 
net see more than 20 feet ahead. In thèse conditions he placed his 
car behind a large express wagon and kept it there throughout a dis- 
tance of half a block in going south on Second street to Exchange 
avenue, driving on the west side of Second street, as he says, "about 
halfway betvveen the curb and the middle of the street." When the 
express wagon reached Exchange avenue it turned west into that 
street, and Lott must then bave deflected the course of his car toward 
the center of Second street where, ail the witnesses agrée, plaintiff 
was stricken down. What, then, is to be said of Lott's conduct in 
approaching the crossing in question? It is reasonably certain that, 
prior to the time the express wagon was turned west into Exchange 
street, Lott did not keep his car in position either to be seen, for in- 
stance, by pedestrians entering the crossing from the west side of 
Second street, or to enable Lott himself to see such pedestrians ; and 
it is not claimed that the express wagon carried a light. Lott says 
he was keeping a lookout; but the extent of his so-called lookout is 
explained by his testimony that "there was nothing between him and 
the express wagon in front of him before the time he was blinded." 
The évident meaning of this is that Lott was not blinded until after 
the express wagon opened his view to the crossing and intersection; 
indeed, he says he was blinded by the lights of another automobile 
about the time he felt'his car strike something, he did not know what. 
If we now recall the facts : (a) That the course of the express wagon 
and Lott's car south on Second street was midway between the center 
and the west curb line of the street; and (b) that the collision took 
place at the center of Second street — we shall see that Lott bas failed 
to explain why he did not discover plaintiff and take measures to 
avoid colliding with him during the interval between the time he 
turned his car away from the express wagon and the time he was 
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blinded. One of two conclusions inevitably ensues: Either Lott 
followed behind the express wagon too long, and so failed to place 
himself and his car in position seasonably, and irrespective of the 
course the express wagon might take, to ascertain the condition of the 
crossing over which he intended to drive, or he failed to keep a look- 
out between the time the obstruction of the express wagon was re- 
moved and the time he was at once blinded and brought into collision 
with the plaintifï ; and in either event he is open to the inf erence that 
he failed in the discharge of an obvions duty. 

[3, 4] It is the duty of the driver of an automobile himself, inde- 
dependently of the conduct and intentions of drivers of other vehicles, 
to exercise reasonable caution and care as respects the safety of others 
in approaching and passing over foot crossings of city streets; this 
results from the well-known dangers attending the movements of au- 
tomobiles in crowded streets. The amount of care and caution to be 
exercised by the driver is, of course, to be proportioned to the amount 
of travel, pedestrian and vehicular alike, that usually gathers and 
passes over particular crossings. Commonwealth v. Horsfall, 213 
Mass. 232, 235, 100 N. E. 362, Ann. Cas. 1914A, 682 ; Irwin v. Judge, 
81 Conn. 492, 501, 71 Atl. 572; Hannigan v. Wright, 5 Pennewill 
(Del.) 537, 541, 63 Atl. 234; Grier v. S'amuel, 4 Boyce (Del.) 106, 
108, 86 Atl. 209; Lorah v. Rinehart, 243 Pà. 231, 233, 234, 89 Atl. 
967; Liebrecht v. Crandall, 110 Minn. 454, 456, 126 N. W. 71; 
Lauson v. Fond du Lac, 141 Wis. 57, 60, 123 N. W. 629, 25 L. R. A. 
(N. S.) 40, 135 Am. St. Rep. 30; Leach v. Asman, 130 Tenn. 510, 
514, 172 S, W. 303; Deputy v. Kimmell, 73 W. Va. 595, 598, 80 S. 
E. 919, 1 L. R. A. (N. S.) 989, Ann. Cas. 1916E, 656; O'Dowd v. 
Newnharo, 13 Ga. App. 220, 225, 80 S. E. 36, as modified in Giles v. 
Voiles, 144 Ga. 853, 856, 88 S. E. 207. 

We may hère recur to plaintiff's entrance upon the Second street 
crossing. His testimony would naturally hâve been accepted upon 
the motion to direct, in view of the darkness and the position of de- 
fendant's car behind the unlighted express wagon. Further, plaintifï 
might well hâve progressed so far on the crossing as not to hâve ob- 
served (and in view of his deafness he probably would not hâve heard) 
the approach and passage of the express wagon behind him, and still 
hâve been overtaken and struck by defendant's car; indeed, he must 
hâve walked nearly half the distance along the crossing before the 
express wagon turned into Exchange avenue, or defendant's car turned 
away from the wagon and toward the point of collision. Thèse con- 
ditions were not affected by the fact, if it was a fact, that several cars, 
including the express wagon, approached the intersection shortly be- 
fore plaintifï had reached the middle of the crossing ; this is but com- 
mon expérience as respects the movements of automobiles ; such a 
circumstance certainly cannot be said as matter of law to be incon- 
sistent with the testimony of plaintifï that, upon entering the crossing, 
he looked in ail directions and saw nothing coming; we need not re- 
peat that the darkness was calculated to conceal both the unlighted 
express wagon and defendant's car immediately behind it. 

[5] The gênerai rule concerning the rights and reciprocal duties 
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of travelers upon a street, one on foot and the other in an automobile 
is that both iiave equal rights in the use of the street, but that each 
in the exercise of his rights is bound to use ordinary care respectine 
the other. Lane v. Sargent, 217 Fed. 237, 240, 133 C. C. A. 23) 
(C. C. A. 1) ; Hennessey v. Taylor, 189 Mass. 583, 584, 76 N. E. 224 
3 L. R. A. (N. S'.) 345, 4 Ann. Cas. 396; Schock v. Cooling, 175 
Mich. 313, 323, 141 N. W. 675; Leach v. Asman, supra, 130 Tenn. 
515, 172 S. W. 303. In the instant case, however, it is to be observed 
that an ordinance of the city of Memphis upon the subject of street 
crossings was received in évidence and without objection. The ordi- 
nance provides : 

"Sec. 505. Regular street crossings for pcrsons on foot shall be at i>oints 
from one corner of a street or alley dlrectly at right angles with the street 
or alley, and thls whether any footway is specially placed along said line or 
not." 

"Sec. 506. Foot pas.sengers, crossing streets or alleys at points marked eut 
l>y ordinances as regular crossings, sliall liave precedence or riglit of way 
o\'er ail vehicles." 

In Ivcach v, Asman, supra, 130 Tenn. 515, 172 S. W. 303, the Su- 
prême Court of Tennessee apparently recognizes the right of a mu- 
nicipahty of the state to prescribe locations for street crossings. Up- 
on the motion to direct, neither the court nor the counsel appear to 
hâve made any allusion to the ordinance, though in the course of the 
charge a question relating to it arose, which will be considered later. 
Whatever légal effect, if any, may be ascribed to section 506 of the 
ordinance, certainly the provision could not hâve been helpful to 
défendant under its motion to direct; nor is it necessary hère to con- 
sider the provision, since the assignment as to déniai of the motion 
is fairly met by the gênerai rule, before pointed out, touching the 
respective rights and duties of persons using a street. 

[6-8] The natural inference to be drawn from plaintiff's testimony 
is that he prudently entered the crossing in question at its west end 
and followed it eastwardly until he was struck by defendant's automo- 
bile. True, he was found endeavoring to arise at a point shortly north 
of the crossing; but this variation in his course is sufficiently ac- 
counted for by the efforts he was making to get upon his f eet. Af ter 
a person has once entered upon a street crossing in a prudent manner, 
he is entitled to the exercise of reasonable care on the part of drivers 
of subsequently approaching machines ; in proceeding thence along 
the crossing, whatever one may do in the way of caution for his own 
protection, he is not bound as a matter of lavv to be continuously 
looking or listening for the approach of automobiles. Hennessey v. 
Taylor, supra, 189 Mass. 585, 586, 76 N. E. 224, 3 L. R. A. (N. S.) 
345, 4 Ann. Cas. 396; Knapp v. Barrett, 216 N. Y. 226, 230, 110 N. 
E. 428; Schock v. Cooling, supra, 175 Mich. 324, 141 N. W. 675. 
At most, in such circumstances the question of contributory négligence 
is one of fact. See cases just cited, and Leach v. Asman, supra, 130 
Tenn. 515, 172 S. W. 303; Tiffany & Co. v. Drummond, 168 Fed. 47, 
48, 93 C. C. A. 469 (C. C. A. 2). 

The remaining assignments of error concern two statements con- 
tained in the gênerai charge. One was : 
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"Tlie undisputed évidence Is that the plalntlff left the west slde of Second 
Street and that he waa found about the middle of Second street." 

This was modified later by a further statement to the jury: 
"You are the exclusive judges of the weiglit of the évidence and the credibll- 
ity of the witnefsses." 

The idea that the direction plaintiff pursued on the crossing was 
west, and not east, before alluded to, grovvs out of the testimony of 
IvOtt that plaintiff did not pass between the express wagon and his 
car. It is claimed that this was opposed to plaintiff's testimony that 
he entered the crossing at the west side of Second street and walked 
east until he was struck by the automobile. If he had been walking 
west, he hardly could hâve been struck, as he was, on his left side 
by L^tt's car. We cannot think it important to dwell upon this fea- 
ture of the défense. Lott's statement was calculated to expose the 
meagerness of his lookout, rather than to contradict the testimony of 
plaintiff. 

[9] The other statement contained in the charge, and now com- 
plained of, is that the court instructed the jury that in crossing the 
street plaintiff had the "right of way." This instruction, it is true, was 
given; but, upon exception being reserved, the trial judge explained 
that he meant to give the term "right of way no further significance 
than that implied by the reading of the ordinance." The ordinance 
is quoted above, and we hâve seen that it was received in évidence 
without objection. No request conceming its effect was made by ei- 
ther side; and we think the trial judge's explanation operated to re- 
store the précise situation which existed at the time the ordinance was 
received in évidence. In a word, the portion of the charge to which 
exception was reserved was in effect eliminated ; and, it is to be add- 
ed, no exception was reserved and no assignment is made to the charge 
as modified. 

It results that the judgment must be affirmed, and an order will 
be entered accordingly, though we cannot assent to the claim made 
that the writ of error was prosecuted merely for delay, and hence the 
allowance of damages asked under our rule 26 is denied. 



I/AKE V. MUDGETT et al. 

(Circuit Court of Appeais, Slxth Circuit. August 3, 1918.) 

No. 3132. 

1. Receiveks <@=>128 — Peiority— Receivebs' Cektificates— Estoppel. 

A purchaser of corporate bonds secured by mortgage, who falled to 
niake known his ownershlp of the bonds untli after recelvers' certifl- 
cates were Issued on the consent of the other bondholders, and made 
prior to the lien of the mortgage, could not, after the enterprise as con- 
ducted by the recelvers had proven a fallure, assert that he had not con- 
sented to the issuance of certifieates, and that his original lien under 
the mortgage was entitled to prlority. 

$=sFor otber casM aee sam* topic A KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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2. Receivees ®=»128 — ^Application of Insueance Proceeds— Title to Prop- 

EKTY. 

A bondholder of a corporation, who falled to object to a sale of the 
property and assets of the corpqratiop, could not object that proceeds of 
flre insurance pollcles were applied under orders of court to the obliga- 
tions of the receivers, instead of towards the payment of the bonds; 
the loss having occurred after the sale, so that it fell upon the pur- 
chaser, and not the seller. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Suit by Arthur C. Lake against Alfred B. Mudgett and another, re- 
ceivers of the Bear River Paper & Bag Company. From an order 
deriying full payment of certain mortgage bonds, and directing pay- 
ment of certain expenses incurred by the receivers, complainant ap- 
peals. Affirmed. 

Appeal from an order denying to appellant, Arthur C. Lake, full payment of 
certain mortgage bonds issued by the Bear River Paper & Bag Company In 
1910, and directing that the expenses and llabilities subsequently incurred 
by receivers of the company (through sanction of the court) be first satisfied, 
and that the rémaining assets be dlstrlbuted pro rata among ail the bond- 
holders; and the question Is whether appellant is estopped to elaim priorlty 
in respect of the lien of such mortgage as against the expenses and llabilities 
so incurred by the receivers. 

The facts disclose remarkable Instances of effort and fallure to establish a 
successful manufacturing business. During the course of the business it 
seems to hâve comprlsed the manufacture of sulphite pulp, wrapping paper 
and other papers, and paper bags. The plant was located and the business 
carrled on at Petoskey, Mich., and accordlng to the record the business wa>s 
begun by the Petoskey Fiber Paper Company. That company failing, lt.« 
property was sold under proceedings to foreclose a mortgage, and the plant 
lay Idle for some years prlor to 1910, when It v^as taken over by the Bear 
River Paper & Bag Company. On July Ist of that year the Bear River Paper 
& Bag Company issued coupon bonds in the sum of |200,000, securing thelr 
payment through mortgage of its property in trust to the International Trust 
Company of Boston, Mass., the mortgage being duly recorded in Emmet county, 
Mlch. The company commenced opérations in January, 1911, and contlnued 
only until June of that year. On the 22d of that month, Frederick L. Rey- 
nolds, as a stockholder and créditer of tbe mortgagor company, commenced 
suit against the company in the court below "on bis behalf and on behalf 
of such other stockholders and credltors of the défendant corporation as shall 
elect to join in the prosecution of thls suit," settlng out speclfically bis Interest 
as stodîholder and créditer, describlng the business and financial conditions 
of the company, and praylng tbe appointment of receivers. The company filed 
answer, admitting the allégations of the pétition and joining In its prayer. An 
order was entered finding the existence of the mortgage indebtedness before 
mentloned, with aocrued interest. and of outstanding open accounts and bllls 
pa.vable to the amount of $60,000; that the company was unable to pay its 
debts as they matured ; and appolnting I>eon W. Chlchester and Alfred B. 
Mudgett as receivers, vestlng in them the property and assets of the com- 
pany, wlth power to conduct its business, subject to the supervision of the 
court. Later, upon pétition of tb'e receivers and upon notice given "to ail 
known credltors, and no one appearing to oppose it," an order was made, 
August 28, 1911, empowerlng the receivers to borrow money and to issue 
Interest-bearing certiflcates In the sum of $50,000, which were to be a flpst 
lien on ail property subject to the bonds mentioned, and moreover "a first lien 
prior aiid superior to the lien of said mortgage securing said bonds upon 
the consent and approval in vcrlting of thls order by the said International 

®=9For other cases see same topic & KKY-NUMBER In aU Key -Numbered Digests & Indexes 
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Trust Company." September 27, 1911, the Trust Company filed an Instrument 
consentlng that "any and ail eertiflcates that may be Issued by the receiverg 
under said order shall be a first lien prior and superior to the lien of sald 
mortgage." 

Subsequently the receivers met with serions dlfficultles in the proseeution 
of the business, and endeavored to overcome them by leasing the property to 
another company. Tliis plan was foUowed for several years, but failed for 
reasons that need not be set ont. It Is enough to say that tlie receivers se- 
<?ured an offer of $150,000 from George A. Femald & Co. of Boston, Mass., for 
the entire property and assets of the company, and that they flled a pétition, 
August 29, 1916, allegiug that upon investigation they were satisfied the 
property ou.ght to be sold, that in their opinion the offer sbould be accepted, 
and praying for an order aceordingiy. An order was made requiring the 
creditors and stockholders of the company to show cause on September 25, 
1910, wliy the offer should not be accepted, and directing a copy of the order 
meauwhile to be served personally upon the creditors anji stockholders, and 
also to be published in a named newspaper of Petoskey. 

At the time appointed to show cause the appellant, Arthur C. Lake, flled a 
pétition alleging that on September 20, 1910, he purchased ¥.5,000 par value of 
the company's bonds, and praying for an order "that notice be given to him 
of any future proceedings or orders." So far as the record shows, this was his 
flrst appearance in the cause. It is stated in a pétition flled by the receivers 
January ;îO, 1917, and it is not denied, that on the date ÔKeâ to show cause, 
September 25, 1916, an order was made authorizing and directing the re- 
ceivers to accept the offer of Pernald & Co. It further appears, without dé- 
niai: (a) By that pétition, and also by another pétition, filed on June 21st 
following, that the offer of Fernald & Co. was accepted September 30, 1916; 
and (b) by the pétition of January 30, 1917, that after sueh aeceptance, and 
while the receivers weie lu possession of the property and assets, for the 
purpose of carrying out ihe order directing aeceptance of the offer, a portion 
of the property was destroyed by tire. Prior to the dates of thèse pétitions, 
on December 22, 1916, the court in effect found upon pétition of the receivers 
that the policies of Insurance covering the property so destroyed by flre con- 
tained clauses which inadvertently made losses arising under the policies pay- 
able to the ti-ustee under the mortgage, while It was the intention that sueh 
losses should be payable to the receivers for the protection of their obliga- 
tions in préférence to the interest of the trustée; and an order was made 
directing that the money received under the policies be paid to the receivers 
for use and distribution under further orders of the court, and that a copy 
of the order be mailed to the trustée. 

June 21, 1917, the receivers presented a pétition, setting forth their sale and 
conveyanee of the property and assets free and clear of ail prior liens and 
incumbrances, their paynient of various obligations created under previous 
orders of the court, and statlng a balance of 3514,116.68, which would be re- 
duced by some niinor expenses of administration, and i>raying an order to ap- 
prove and confirm sueh sale and conveyanee, and the other acts and doings of 
the receivers, and to direct distribution of the remalnder pro rata among the 
holders of the outstanding mortgage bonds, upon which the court directed 
that the creditors and stockholders, the mortgage trustée, and Albert E. Lake; 
attomey for certain creditors, be notified to show cause, on July 6, 1917, 
why an order should not be entered as prayed in the pétition. According to 
the record, Arthur C. I>ake was the only créditer who presented objections. 
He filed an answer, in effect admitting that the trustée under the mortgage 
gave its consent to the issue of receivers' certiflcates In the sum of $50,000, and 
alleging tliat before doing so it obtained the consent of ail holders of the tionds 
except hlmself, but that "it does not appear of record" that the trustée "con- 
sented to the issuance of any notes or the incurring of any obligations by 
the receivers in addition" to the $50,000 in certiflcates of indebtedness, and 
further that he dld not consent to the Issuance of any certiflcates. The re- 
mainlng objections are so far as deemed necessary considered in the opinion. 
The matters set out in the pétition of the receivers and objected to by Arthur 



368 252 FEDERAL BEPORTER 

C. Lake were heard npon évidence, and the praj'er of the pétition was granted. 
The appeal is based on this order. 

A. E. Ivake, of Chicago, III., and Earl W. Munshaw, of Grand Rap- 
jds, Micli., for appellant. 

Clapperton & Owen, of Grand Rapids, Mich., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] 1. Appellant stands strictly upon the lien created by the mortgage. 
He admits that holders of bonds so secured may waive the lien, and 
indeed claims th^t ail the holders of bonds under the mortgage, ex- 
cept himself , hâve in fact waived the lien ; but he insists that neither 
the acts of the other bondholders nor those of the trustée under the 
mortgage operated as a waiver of his lien. Appellant's theory is that, 
having once obtained the benefit of the lien, he should not be deprived 
of it without his explicit consent. The basis of his position, as we 
understand the contention, finds expression in the rule concerning mort- 
gages of private enterprises, as distinguished from décisions relating 
to mortgages of corporations of quasi public character, like railroads ; 
stated otherwise, there is no necessity, for example, as respects the 
issuance of receivers' certificates with priority of lien in working eut 
financial embarrassments of purely industrial enterprises, similar to 
the public necessity existing under kindred embarrassments of com- 
mon carriers of passengers and freight. It is to be observed, how- 
ever, that this distinction concenis the power of a court to provide for 
supplanting a mortgage lien by an order authorizing the issue of re- 
ceivers' certificates, and not the right of the bondholder to surrender 
the benefit of the lien. Among the cases cited respecting the distinction 
mentioned are Doe v. Northvi^estern Coal & Transportation Co., 78 
Fed. 62, 7Z (C. C.) ; International Trust Co. v. Decker Bros., 152 Fed. 
78, 83, 81 C, C. A. 302, 11 L. R. A. (N. S.) 152 (C. C. A. 9); In re 
J. R. & J. M. Cornell Co., 201 Fed. 381, 387 (D. C.) ; Hanna v. State 
Trust Ço., 70 Fed. 2, 7, 16 C. C. A. 586, 30 L. R. A. 201 (C. C. A. 8). 
Décisions of this class, although dealing with mortgages of private 
corporations, usually recognize the right of the bondholder to give up 
or otherwise to waive the benefit of his lien ; indeed, such décisions 
are in no wise opposed to the équitable principle that a bondholder may 
sp conduct himself with respect to receivership proceedings as to 
preclude htm from insisting that an order of the court is invalid for 
want of his affirmative consent. Union Trust Co. v. Illinois Midland 
Co., 1 17 U, S. 434, 463, 464, 6 Sup. Ct. 809, 29 L. Ed. 963. True, that 
case concerned railroad interests; and yet the contention there made 
touching lack of afhrmative consent on the part of certain bondholders 
is in principle analogous to the contention hère urged; emphasis is 
given to the analogy by reason of the affirmative consent and sanction 
given by the présent trustée to ail the orders entered below in the be- 
lief, as we shall see, that it was acting with the approval of ail the 
bondholders. 
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The truth is that appellant was put to an élection whether he would 
seasonahly oppose or would abide by the orders entered from time to 
time in the receivership proceeding. He purchased the bonds from the 
plaintiff, Reynolds, in the very case from an order in which he appeals. 
Reynolds sold only part of his bonds to appellant, and was a bondhold- 
er as well as a stockholder during the entire period of the receivership, 
Fernald & Co. owned the rest of the bonds. It was believed through- 
out by that company, by the trustée under the mortgage, by the re- 
ceivers, as also by the court itself, that the Fernald Company and 
Reynolds owned the entire issue of the bonds. Appellant gave no 
intimation that he held the bonds in suit until the date fixed, Septem- 
ber 25, 1916, to show cause why the property and assets of the mort- 
gagor company should not be sold for $150,000. On that date, as we 
hâve seen, appellant caused a pétition to be filed in the cause disclos- 
ing his ownership of $5,000 par value of the bonds ; even then he did 
not object to the sale, although the considération to he paid was $50,- 
000 less than the total issue of the outstanding bonds. Besides, the 
receivership proceeding had been commenced as a représentative suit 
more than five years before, June 22, 191 1 ; and no reason is perceived, 
none is even suggested, why appellant should not seasonahly hâve 
appeared in the suit and interposed objections if he had any to the 
issue of the receivers' certificates and the incurring of the other obli- 
gations before they were sanctioned by the court. When speaking of 
appellant's long concealment of his purchase of bonds and contrasting 
his conduct with that of the other bondholders, the learned trial judge 
said: 

" * • * Having kppt sUent and permltted the expenditiire of thèse 
nioneys, the Is.suance of the receivers' certificates, with the priority which was 
nttempted ta be s^iven (appellant) cannot now be heard to coinplain. He knew 
tluit the other bondholders were putting up the money and were flnandng this 
entei'prise; that tliey were atteniptlng to preserre the plant and make it 
worth something, and to put It in a condition where it might be sold. He 
kept silent, not only as to his ownership of this portion of the bonds, bût also 
as to any ol)jection that he had to that proceeding, and. in equity, I do not 
think that he can claim at this time the benefits of what he peruaitted others 
to do. * * * He had notice of ail tlie orders for the issuance, and of the 
issuance, of the receivere' oliligatlon.»!, and still he kept silent until the money 
had been expended and until the enterpiise proved to l>e a failure, and then 
he seeks to hâve himself preferred to those who hâve borne the burdens. I 
do not think that a court of equity can lend its ald to such a contention." 

We approve thèse findings and the conclusion of the court. The 
appellant's silence explains the fact that he did not consent to the is- 
suance of the receivers' certificates ; that is, as we interpret the course 
he pursued, he did not afïirmatively consent; btit, unless form is to 
usurp substance, his conduct is none the less binding upon him. True, 
it is urged that the évidence fails to show that appellant was aware of 
the facts ascribed to him in the opinion of Judge Sessions. Presumahly 
the appellant would hâve kept in touch with the acts of the receivers, 
since he admits that the interest accruing on his bonds was in default 
throughout the entire litigation. Testimony was introduced at the 
hearing of July 6, 1917, which tends to show that appellant was con- 
versant with the various proceedings taken and orders made during 
252 F.— 24 
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the receivership. The testimony was calculated to elicît déniais from 
both appellant and his brother (his attomey), yet neither offered him- 
self as a witness. It is a significant fact that appellant nowhere dé- 
nies that he knew of the receivers' applications for the orders, or of 
the orders themselves, as they were severally entered. The acts of the 
receivers, as we hâve already said, extended over a period of more 
than five years, and it was not until the other bondholders had sup- 
plied the money necessary to meet the expenditures incurred in build- 
ing up the plant and developing the business that appellant objected. 
The trial judge heard the testimony and was familiar with the situation 
from beginning to end, and in the circumstances pointed out we are 
not disposed to disturb his findings. 

2. Among appellant's objections to the reports of the receivers it is 
stated, and made the subject of an assignment of error, that they made 
improvements and betterments of the property and incurred indebted- 
ness without the approval of the court. Thèse assertions are in ef- 
fect refuted by what is shown in the statement of facts, and particu- 
larly hy the findings of the court. 

[2] 3. The assignment relating to appellant's objection that the fire 
Insurance proceeds should hâve been applied toward payment of the 
bonds and not obligations of the receivers is met: (a) By the pro- 
ceedings and order in which the policies of insurance were reformed, 
so as to require the moneys derived under them to be paid to the re- 
ceivers, instead of the mortgage trustée, and applied according to the 
orders of the court, as pointed out in the statement of facts ; and (b) 
by the fact that the fire occurred after the offer of Fernald & Co. to 
purchase the property and assets of the company had been accepted 
under the court's authority and direction — in other words, the loss 
occasioned by the fire was the loss of the purchaser, not the seller, and 
appellant has at no time objected to the sale. 

4. Several contentions are made, whish hâve neither fact nor assign- 
ment to justify them. One is, for instance, that there was "collusion 
between the trustée, Fernald & Co., and the receivers." There was no 
issue tendered, and no testimony offered below, in relation to such a 
charge. It is not suggested that Reynolds' course was actuated by any 
improper motive, and yet appellant's bonds are but part of the Rey- 
nolds honds. Appellant does not seem to appreciate the evidential ef- 
fect of the concurrence of ail the other interested parties in the very 
proceedings and orders which he alone challenges. Whatever rights 
he may hâve originally possessed, his long neglect to assert them, and 
the inévitable misleading effect of this upon the court and parties alike, 
must be held to estop him from claiming priority in virtue of the 
mortgage lien. 

The order appealed from will be affirmed, with costs. 
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REICIIMAN V. HAKRIS. 

McCONNELL et al. v. SAME. 

(Circuit Court of Appeals, Sixtli Circuit. June 29, 1918.) 

Nos. 3055, 3070. 

1. PÎXTRADiTioiir ©==32 — Interstate Extradition — Sufficienct or Charge. 

In proceedlngs for tlie rendition from one state to another of persons 
cliarged wlth crime, courts will not Indulge in technical tests of the 
sufliciency of a charge, where it substantially describes the crime, if 
there is some approprlate allégation and évidence that a charge has in 
reality been duly made in the state where the crime is all^ed to hâve 
been committed. 

2. Extradition <@=>32 — State Extradition — Sufficienct of Charge. 

In a proceeding before a magistrate for the arrest of a person eharged 
wlth crime In another state, brought In the state to which he is allegeil 
to hâve lied, it miist appear that in the state where the crime was com- 
mitted he stands eharged through indlctment or aflldavit before a magis- 
trate, or by some other équivalent accusation sanetioned by the laws of 
that state. 

3. False Impbisonment <3=5l2 — Fugitives fhom Justice — Warrant— Suffi- 

CIENCY. 

A warrant issuoîd by a justice to arrest an alleged fugitive, issued on 
information on oath "that the offense of fugitive from justice has been 
committed and accuslng M. H. thereof." even if eonsidered in connection 
wlth oath recitlng that accused had unlawfully entered state from Mis- 
sissippi, "where he is eharged wlth the crime of murder," was not fair 
and regular on Its face, but void, as falling to state how, or under what 
compétent ofiicial sanction, accused was eharged in Mississippi, in view 
of Thomii. Shan. Ccxle Tenu. §§ 7.323, 7324, 7326, and Rev. St U. S. § 5278 
(Comp. St. 1916, § 10126). 

4. False Impbisonment ©=312 — Défenses — Void Warrants. 

A void warrant, not fair and regular on its face, aflfords an officer at- 
tempting to serve It no protection as agalnst an action for false imprlson- 
ment, slnce he is chargeable wlth knovviedge of its defects. 

5. Homicide <©=>111 — Résistance op Abbest — Justification. 

Although a person may wlth reasonable forc-e reslst an offlcer attempt- 
ing inilawfully to arrest him, yet hls résistance must be proportlonate to 
the danger threatened, and he may not kill the ofticer, unless the eircum- 
stances fairly and honestly lead him to belleve that he is in Imminent 
danger of death or great IxMllly harm. 

6. False Impbisonment <©=3.39 — Résistance to Arrest — In.stbuctions. 

In an action for false Imprisomuent, involving infllctlon of Personal 
Injury by défendants acting under a void warrant whîle attempting to 
enter plaintlff's house, where the évidence was conflicting as to the 
grounds for plaintlff's resistanc-e, it was error to grant motion to direct a 
verdict. 

7. Siiebtffs and Constables <g=100 — Liability for Acts of Deputies. 

Where the act of the deputy sheriff is an officiai act and causes an In- 
jury, the sherifC is answerable, if the act is done in exécution of the 
deputy's office, eveu though he may be mlstaken as to the lawfulness of 
the act. 

8. False Imprisonment iS=>19 — Parties — Joindeb. 

In an at'tlon for false lmi)iisonment, brought agalnst a sheriff and hls 
deputies, the sheriff was properly joined wlth the deputiesi as parties dé- 
fendant, notwithstandlng they both aeted in thelr officiai capacity. 



Ê=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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9. Courts iS=>352 — Jtteisdiction— Fédéral Courts — Diversité or Citizen - 
SHip — Spécial Findings. 

In an action for false imprlsonment, wliere on the issue as to jurisdic- 
tion based on dlversity of citizenshlp it was speclally found tliat plalutitï 
"is and was a résident of the state of Mississippi at the day of brlnsins 
this suit," sueh finding was suffident to sustaln an Inference that plaintlft" 
was both a citizen and résident of the state of Mississippi, and that there- 
fore the court was vested wlth jurlsdiction. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action by Mathew Harris against J. A. Reichman, L. F. McConnell, 
J. W. King, and others for false imprisonment. judgment was en- 
tered against ail défendants except Reichman for compensatory and 
exemplary damages, and against Reichman for compensatory damages, 
and a new trial was denied to ail défendants except King. Reichman 
severed, and brought separate writ of error, whereupon other code- 
fendants secured leave to bring error in forma pauperis, and proceed- 
ings in error of McConnell alone were brotight into the record, and 
the proceedings were heard together. Reversed and remanded. 

Charles M. Bryan, of Memphis, Tenn., for plaintiff in error Reich- 
man. 

Province M. Pogue, of Cincinnati, Ohio, and William P. Metcalf 
and Elias Gates, both of Memphis, Tenn. (Pogue, Hofifheiraer & 
Pogue, of Cincinnati, Ohio, and Metcalf & Metcalf and Gates & Mar- 
tin, ail of Memphis, Tenn., of counsel), for plaintiflfs in error McCon- 
nell and others. 

James H. Malone and John E. Bell, both of Memphis, Tenn., for 
défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Mathew Harris, in an action for 
false imprisonment, involving in aggravation of damages alleged un- 
lawful invasion of his home and arrest of himself and infliction of 
serious personal injuries,^ recovered a verdict against the following 
défendants: J. A. Reichman, Walter Lee, L. M. Linson, L. F. Mc- 
Connell, Ed. Bradley, Ira WilHams, and J. W. King— for $22,500 as 
compensatory damages, and also a verdict against ail thèse défend- 
ants, except Reichman, for $22,000 as exemplary damages, and judg- 
ment was entered accordingly. A new trial, however, was granted 
in favor of King, though denied as to the other défendants. Reich- 
man procured an order of severance and sued out a separate writ 
of error, upon failure of his codefendants in the judgment rendered 
against him and them jointly to unité with him in prosecuting error. 
Dater, however, thèse codefendants secured orders allowing them to 
prosecute writs of error in forma pauperis, and under stipulation of 
counsel the bill of exceptions and the printed record prepared in the 
Reichman proceeding are to be treated as filed on behalf of ail the 

1 Relying on Burson v. Cox, 6 Baxt. (Tenn.) 360, 363, 364, us to the charac- 
ter of action ultiniately adopted. 
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défendants below wlio are prosecuting error, and further the proceed- 
ings in error of L. F. McConnell are identical in form with ail the 
other proceedings allowed in forma pauperis, though the latter are 
omitted from the printed record to save expense. The two cases in 
error were consequently heard together in this court, and they will be 
disposed of in one opinion. 

The recoveries in issue were based upon acts and injuries charged 
against ail the plaintiffs in error, and committed for the most part 
at the résidence of Harris on the night of October 26, 1915, though 
he also relies on other and later wrongful acts and injuries. Harris 
resided at the time in Capleville, near Memphis, Tenn., and the whole 
trouble and injury grew out of efforts to arrest a claimed fugitive from 
justice, who was erroneously supposed to be at the résidence of Har- 
ris on the night in question. Reichman was then the sheriff of Shelby 
county, Tenn.; Lee, Linson, Eradiey, and Williams were deputy sher- 
iffs under Reichman ; and McConnell was a constable of the county. 
Lee, having information that Manuel Harris (a nephew of plaintiff) 
was "wanted for murder in Mississippi," secured on his own oath a 
warrant from a justice of the peace of Shelby county, October 18, 
1915, to arrest Manuel Harris for "the offense of fugitive from jus- 
tice." Through previous arrangement Lee received a téléphonie mes- 
sage from a storekeeper at Capleville, just after dark on the evening 
of October 26, that "a strange negro, supposed to be the nephew of 
Mathew Harris," "had gone down to Mathew's résidence," and that if 
Lee "would come down right away" he "could get him." There- 
upon Deputy Sheriffs Lee and Linson, with at least two other men, 
went in an automobile to a point near plaintiff's résidence, when the 
two deputies proceeded on foot to the résidence. They took positions 
at the only outer doors of the house. Lee at the front and Linson at 
the back door. Alarm and trouble were aroused almost immediately, 
and there is conflict between the testimony of the inmates of the house 
and that of Lee and Linson as to some of the initial and important 
facts. In view of the contentions of counsel and certain rulings of 
the learned trial judge, it will be helpful to look into this part of the 
testimony. 

Mathew Harris and his wife, with their little child and their nephew, 
Isiah Grifïin, were the only persons inside the house ; it is certain that 
Manuel Harris was not there. Harris, his wife, and the nephew tes- 
tify that between 7 and 8 o'clock in the evening some one came to the 
front of the house (to the door, as the wife says) and called out for 
Mathew Harris ; that the wife asked, "Who are you ? " or "Who is 
that?" but "they would not tell who they were." She, however, an- 
swered that Mathew Harris was not there, but that her nephew and 
little child were there. She was then told to hâve her nephew "to 
come out hère." The nephew testifies that he picked up a pistol and 
opened the back door to see who was there, when (in his language) 
"somebody shot at me, and the smoke burned my head, and I knocked 
the door to, and fell inside the house," and his aunt cried out, "You 
hâve done shot my child." He says some one then called out : "S.tand 
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there with your pump gun; kill him if he tries to corne out; don't 
let anybody out." The witness says, further, that he "never fired a 
shot that night." However, two of the men remaining in the auto- 
mobile testify that, when the first shooting occurred at the rear of the 
house, two shots were fired ; and Mathew, his wife, and the nephew 
ail testify that within the house the way to the front door was 
obstructed by an unfolded bed, which usually necessitated using the 
back door when passing into or out of the house in the evening. Math- 
ew Harris says the men "refused to tell who they were, and I did not 
know who they were"; his wife saying, "The first time I knew they 
were white men was when I got outside the house that night." Harris 
and his wife and nephew ail testify in effect that none of the men stated 
at any time that evening that he was an officer, or that there were any 
officers there. 

On the other hand, Lee testifies that he knocked on the door, that 
Mathew's wife asked, " 'Who is that? ' and I said, 'Is Mathew hère? ' 
She said, 'No, he is not hère,' and she said, 'Who is that? ' and I said, 
'This is an officer; corne to the door a minute; r\vant to see you.' " 
Lee also says, upon hearing persons inside the house walking towards 
the back door, he called to them: "Do not go out that back door; 
there is an officer at the door. * * * There is four officers around 
this house." Linson testifies that he heard Lee knock at the front door 
and call out : "You need not try to run out the back door. * * * 
You can't run out the back door. The house is surrounded with offi- 
cers, and you can't get away." Further, that a half minute later he 
heard the back door open; that "this boy walked out the door, and 
the thought struck me — I had my pistol drawn on him, I would let 
him get out far enough so he could not junip back in the house be- 
fore he saw me, and I saw a pistol in his right hand, * * * and 
I saw some one else coming out the door with a Winchester rifle, and 
I stepped to the corner of the house, and said, 'Get back in there be- 
fore I kill you,' and when I said that the boy turned right around and 
started back in the house, and just as he entered the door he shot at 
me, and I tried to shoot him in the head at the time" ; and further that 
the boy's shot "was the first shot fired that night ; I had not fired any 
befpre that." Lee, referring to this matter, said : "There were no more 
shots fired in the back, but when thèse two shots were fired Linson 
hollered to me, 'Look out! they] are coming back in there,' and at 
this time I had donc opened this front door — it had one of those cheap 
locks on it— and I turned the knob and went in the hall and started 
in this room and turned the door open." Upon going farther into the 
house and using a flashlight, he required Mathew's wife to précède 
him, stating that with her ahead of him he did not think there would 
be any shooting, but that she turned into another room, and Mathew 
then shot at him with a Winchester rifle. Mathew admits firing the 
rifle, but says: "I shot to make him get back. I did not know what 
he was up to. I shot at the light. I did not know who he was ; he 
did not tell me his name or nothing." According to the testimony of 
the défendants, this was the third shot fired ; but Mathew Harris and 
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his nephew, Isiah Griffin, testify that a number of shots had been 
fired into the house from the outside, particularly from the front, be- 
fore Mathew fired. In speaking of the shooting at the back door, 
when his nephew fell and his wife screamed, as already stated, 
Mathew says : "About that time the man on the front shot three or 
four times, and of course I was excited." Another feature of the évi- 
dence is: Harris and his wife and the nephew in effect testify that 
none of the officers stated that they were seeking Manuel Harris or 
even mentioned his name; while Lee testifies that he told the wife 
he had "corne for Manuel Harris, supposed to be Mathew's nephew." 

It is insisted for the défendants that the testimony thus far alluded 
to tends to show the commission of two félonies, one by plaintifï's 
nephew, Isiah Griffin, in firing as it is claimed upon Linson, and the 
other by plaintiflf himself, Mathew Harris, when he fired at Lee, and 
that thèse were crimes committed in the présence of the officers, and 
so justified the course they pursued, even though they resorted to 
the use of firearms in effecting an entrance into the home of the 
plaintiff. The trial court instructed the jury, on motion of counsel 
for plaintifif, that the verdict should be "one of liability" against ail 
the présent plaintiffs in error. This left only a question of plaintiff's 
citizenship and the amounts of damages, compensatory and exem- 
plary, to be considered by the jury. Upon thèse subjects we shall 
hâve something further to say; but neither the claim so urged by 
counsel nor the ruling of the court can be fuUy understood without 
calling attention to still further facts, since it is contended for Harris 
that the officers so far abused any légal authority they may hâve 
possessed as to condemn them as trespassers ab initio. 

The rest of the testimony hardly can be said to be in material con- 
flict. When Mathew Harris fired his shot, Lee left the house, and 
subsequently broke a window and placed a métal pail of burning sul- 
phur in the house to drive the inmates out. The wife and her little 
child came out, and were directed to go to another person's house in 
the neighborhood. Mathew and the nephew, however, remained in- 
side, though, as the deputies state, they were told that they might 
safely corne out, if in doing so they would hold up their hands ; but 
Mathew testifies that thèse men said they would kill him, and that he 
was afraid to go out. Many shots were meanwhile fired into the 
house, and Mathew was severely wounded. Later, dynamite was 
used, which resulted in blowing up part of the house; Mathew stat- 
ing it "tore up everything." One of Mathew's eyes was blown out, 
an arm and hand and one of his legs were mutilated, so that he seems 
to hâve been reduced from a strong man, an efficient blacksmith, to 
a lifelong cripple, unfit for his occupation. In bringing about thèse 
results Lee and Linson called to their aid the other deputies and the 
constable, plaintiffs in error, and also outsiders ; and the services of 
thèse men were enlisted upon représentations of Lee and Linson that 
the two félonies before mentioned had been committed in their prés- 
ence. Towards morning Mathew and the nephew were removed to 
the automobile, tied together, and carried to Mempbis — Mathew to a 
hospital and the nephew to the jail. 
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To justify the violence resorted to, Lee says he thought Manuel 
Harris was in the house, and that, in view of the félonies claimed to 
hâve been committed in the présence of the offîcers, as stated, no more 
force was exerted than was necessary to effect arrests on that ac- 
count, as well as the arrest of Manuel Harris. Later Lee gave direc- 
tions at the hospital to hâve him notified when Mathew Harris might 
be in condition to leave. This was carried out, and Lee threatened to 
take him to jail unless he would give bail; and a bond was given. 
It appears that for firing the shot in his house on the night in ques- 
tion Mathew Harris was indicted for an assault with intent to com- 
mit murder; that he was tried and convicted in the criminal court of 
Shelby county, but that the verdict was set aside and a new trial 
granted; and that later he was discharged, "either upon an agreed 
verdict of not guilty or at the direction of the Attorney General for 
Shelby county." 

We hâve hère a remarkable instance of the conflict that may arise 
betvveen persons who, through misconception on one side or on both 
sides, seek to exercise or enforce rights designed for the common se- 
curity alike of the public and of the individual home. Hère were 
officers entitled as well as bound rightly to enforce the law, and a 
private individual entitled to protection against wrongful invasion of 
his home. It must be apparent that to resist an officer in the lawful 
exercise of his right to arrest is as reprehensible as it is for an officer 
wrongfully to enter the home of a private individual. 

We corne to the défenses specified in the pleas of the plaintiffs in 
error. Ail united in a plea of the gênerai issue, and the deputy sher- 
iffs and constable interposed additional pleas, alleging that they were 
acting in their ofiScial capacities as lawful officers of Shelby county, 
and setting up in justification of their acts: (1) The warrant se- 
cured, as already stated, from a justice of the peace of Shelby coun- 
ty to arrest Manuel Harris as a fugitive from justice; (2) the charge, 
above pointed out, that Mathew Harris assaulted Walter Lee with in- 
tent to commit murder, a felony under the laws of Tennessee, stating 

(a) that the assault was committed in the présence of the officers, and 

(b) that the officers had reasonable grounds to believe the offense had 
been committed, and that as such officers of Shelby county they were 
"authorized to make arrest," that they sought to arrest Mathew Har- 
ris, were resisted by him, and used no more force than was necessary 
to overcome his résistance ; and (3) a warrant subsequently issued 
by a justice of the peace of Shelby county, to wit, October 29, 1915, 
for the arrest of Mathew Harris because of an alleged "offense of 
assault to murder." Reichman, the sherilï, relies on ail thèse fea- 
tures of the pleas, except the one in relation to the warrant for arrest 
of Manuel Harris as a fugitive from justice; but it will conduce to 
clearness if we first consider the défenses of the deputies and the con- 
stable. 

1. At the very threshold of the claimed justification, we are met 
with contention for plaintifif that the warrant for the arrest of Man- 
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uel Harris was void; and such was the ruling of the court below. 
A copy of the warrant and of the oath upon which it was issued ap- 
pears in the margin.^ 

It is not claimed that any proceeding had been instituted in Missis- 
sippi looking to the indictment or arrest of Manuel Harris. The only 
reason disclosed by the record for seeking the issue of this warrant is 
that in July, 1915, a letter was received at the office of the sheriff of 
Shelby county, Tenn., from the sherifif of Tunica county, Miss., stating 
that Manuel Harris had "committed murder, and there was a reward 
for him." The letter was not produced. Lee testifies that he rnade a 
note of it in his book July 16, 1915; that he had information that 
Manuel Harris was stopping "every now and then at Mathew Harris' 
home," though he specifically dénies that he was "acting individually 
to get that reward." It will be observed that Lee states in the oath he 

made to secure the warrant that on the day of October, Manuel 

Harris unlawfully entered the state of Tennessee, "a fugitive from 
justice from the state of Mississippi, where he is charged with the 
crime of murder"; and so far as appears this was the sole basis for 
the statement shown on the face of the warrant: 

"Information on oath havins been made that the offense of fugitive from 
justice bas been committed, and accusing Manuel Harris thereof." 

It had been provided by statute of Tennessee that any magistrate 
inight, upon stated conditions, issue a warrant to arrest any person 
found in the state "charged with any crime committed in any other 
state, * * * 3j,(j liable by the Constitution and laws of the Unit- 
ed States to be delivered over upon the demand of the Governor there- 
of." One of the conditions, additional to that just quoted, upon which 
such a warrant may be issued is the présence of "complaint, on oath, 
setting forth the offense and such other matters as are necessary to 
bring the case within the provisions of law." "If, upon examination, 
it appear that there is reasonable cause to believe the complaint true, 
and that such person may be lawfully demanded of the Governor," he 
may be committed or reciuired to give bail according to the nature of 
the offense charged, "allowing sufficient time to obtain the warrant 

2 State of Tennessee, Shelby County — ss.: To Any Lawful OJîieer of the 
State; Information on oath haviug been made that the offense of fugitive 
from justice lias been committed, and accusing Manuel Harris thereof. 

You are hereby comnianded, in the name of the stnte, forthw'lth to arrest 
Manuel Harris and bring him before me, or some other magistrate of said 
county to answer the charge. 

Given under my hand and seal, this 18th day of October, 1915. 

John M. Maher, J. P. [Seal.] 

State of Tennessee, Shelby County : P.efore me this day personally appeared 

Walter Lee and made oath that Manuol Harris dld, on the — day ot 

October, 1915, in said county, and within the jurlsdiction of the crimlnal 
court of Shelby county unlawfully enter into the state of Tennessee a fugitive 
from justice from the state of Mississippi, where he is charged with the 
crime of murder, against the peace and dignlty of the state, and contrary to 
I"w- Walter Lee. 

Sworn to and subseribed before me, this 18th day of October, isas. 

John M. Maher, J. P. [Seal.J 
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from the Govemor." At the end of such tîme "he shall be discharged 
unless he is demanded under warrant of the Governor, or unless the 
magistrate see good cause to commit him to some other day, or to re- 
quire him to give bail for his appearance at such day, to await a war- 
rant from thé Governor." Sections 7323, 7324, and 7326, Shannon's 
Code (Ed. 1896); Id. (Ed. 1917). 

Although no judicial interprétation of this statute has come to our 
attention, yet tlïe first inquiry naturally arising under the statute is 
whether the warrant discloses facts which would sanction its issue. In 
other w^ords, is the warrant fair and regular on its face? This re- 
quires considération of the conditions prescribed by the Tennessee 
statute. It will be observed that the crime it contemplâtes is one which 
has been "committed in another state," and is of such character as will 
render its perpetrator "liable by the Constitution and laws of the Unit- 
ed States to be delivered over upon the demand of the Governor" of 
the other state, and the perpetrator in contemplation is a person "found 
in this state charged" with such a crime. This dénotes a status, a con- 
dition, of the person so found ; i. e., a person already charged with the 
crime at the place of its commission. Further, the sworn complaint 
'jpon which a justice of the peace may rightfully issue a warrant of 
*rrest must set forth not only the offense, but "such other matters as 
are necessary to bring the case within the provisions of law." Let us 
see whether the offense and other essential matters were set forth in 
this warrant. It is not shown whether the warrant either included or 
was accompanied by the oath on which it was issued. If the warrant 
is considered apart from the oath, nothing is found to indicate either 
the nature of the offense or the place of its commission, which would 
render Harris liable to be delivered over upon demand of the Gover- 
nor of another state as a "fugitive from justice" or otherwise. If, on 
the other hand, the oath is to be treated as part of the warrant, it is 
there stated that Manuel Harris had unlawfully entered Shelby county, 
Tenn., "a fugitive from justice from the state of Mississippi, where 
he is charged with the crime of murder" ; but the oath does not state 
how or under what, if any, compétent officiai sanction Harris was so 
charged in Mississippi, nor can it be presumed, in view of the testimony 
concerning the sheriff's letter already alluded to, that any showing of 
the officiai character mentioned was made before the magistrate. Cer- 
tainly the statute does not in terms sanction such an omission as this ; 
on the contrary, according to the very terms of the statute, it would 
seem that such a showing was a matter "necessary to bring the case 
within the provisions of law." This statute does not purport to invest 
a justice of the peace with power to issue a warrant upon évidence of 
a character différent from that prescribed by the fédéral act (section 
5278, Rev. Stat. [Comp. St. 1916, § 10126]), and that act requires pro- 
duction of an authenticated "copy of an indictment found or affidavit 
made before a magistrate" of the state from which the j^erson so 
charged is alleged to hâve fled. This evidential feature is fairly em- 
braced within the meaning and intent of the Tennessee statute, since 
comparison of that statute with section 5278 and the second paragraph, 
§ 2, art. 4, of the fédéral Constitution, shows that the state provisions 
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were designed consistently to aid those of the fédéral Constitution and 
statute on the snbject of fugitives from justice as between the states 
and territories.* 

[1,2] What, then, was the efTect of the omission either to state in 
the oatli (and we may treat the oath as the statutory complaint requir- 
ed) or otherwise to show under what if any compétent officiai action 
Harris was charged in Mississippi with having there committed the 
crime of murder? In proceedings looking to the rendition from one 
State to another of persons charged with crime, courts will not indulge 
in technical tests of the sufficiency of a charge where it substantially 
describes the crime (Pierce v. Creecy, 210 U. S. 387, 401, 28 Sup. Ct. 
714, 52 L. Ed. 1113; and see Matter of Strauss, 197 U. S. 324, 325, 
334, 25 Sup. Ct. 535, 49 L. Ed. 774) ; but the courts must be able to 
find some appropriate allégation and évidence that a charge has in 
reality been duly made in the state where the crime is alleged to hâve 
been committed. And we understand the rule to be that in a proceed- 
ing bef ore a magistrate for the arrest of the person so charged, brought 
in the state to which he is alleged to bave fled, it must appear by ad- 
missible proof that in the state where the crime was committed he 
stands charged through indictment or affidavit before a magistrate or 
by some other équivalent accusation sanctioned by the laws of that 
state. State v. Hufïord, 28 lowa, 391, 394, 396; Malcolmson v. Scott, 
56 Mich. 459, 461, 466, 23 N. W. 166, opinion by Justice Campbell; 
Forbes v. Hicks, 27 Neb. 111, 116, 42 N. W. 898 (the state statutes in- 
volved in the foregoing cases were similar to the Tennessee statute in 
question hère) ; People ex rel. Lawrence v. Brady, 56 N. Y. 182, 186, 
187; Matter v. Heyward, 1 Sand. (N. Y.) 701, 707; Matter of Le- 
land, 7 Abb. Prac. N. S. (N. Y.) 64, 66; Ex parte A. W. McKean, 3 
Hughes, 23, 25, Fed. Cas. No. 8,848; Ex parte Morgan (D. C.) 20 
Fed. 298, 308; Ex parte Cubreth, 49 Cal. 435, 437; Ex parte 
Lorraine, 16 Nev. 63. And it has in efifect been held that such evi- 
dential sliowing was necessary, even in the absence of a statute, say 
like that of Tennessee. In Matter of Washburn, 4 Johns. Ch. (N. Y.) 
106, 114, 8 Am. Dec. 54S; Matter of Fetter, 23 N. J. Law, 311, 320, 57 

» It is not suggested that the state législation is vlolative of the fédéral 
Constitution or statute upon this subject. In splte of conlllct in décisions of 
an early period touching the power of a state to enact législation of an auxill- 
ary character on that subject (2 Moore on Extradition, § .542, and citations), 
it is safe to say that such législation is not now open to objection. Burton v. 
New York Cent R. R. Co., 245 U. S. 315, 318, 38 Sup. Ct. 108, 62 L. Ed. 314 ; 
Matter of Strauss, 19^ U. S. S24, 330, 25 Sup. Ct. 535, 49 L. Ed. 774 et seq. ; 
Commonwealth v. Tracy, 5 Metc. (Mass.) 536, 549, 550, 49 Am. Rep. 63, Chief 
Justice Shaw announcing opinion; Ex parte Ammons, 34 Ohlo St. 518, 519; 
Robinson v. Flanders, 29 Ind. 10, 14 ; In re Mohr, 73 Ala. 503, 510 ; Kurtz v. 
State of Florida, 22 Bla. 36, 42, 1 Am. St. Rep. 173 ; Dennison v. Christian, 72 
Neb. 703, 707, 101 N. W. 1045, 117 Am. St. Rep. 817, alBrmed without opinion 
196 U. S. 637, 25 Sup. Ct. 795, 49 L. Ed. 630. Thèse décisions do not difCer 
in prlnciple from the récent rullng in Stellwagen v. Clum, 245 U. S. 605. 613, 
«14, 38 Sup. Ct. 215, 62 L. Ed. 507, to the effect that state statutes intended 
to avold certain classes of conveyances and so to promote the equal distribu- 
tion of Insolvents' estâtes although leadlng to différent résulta in différent 
States, were not Inconsistent with the power of Congress to establlsh uulform 
laws on the subject of bankruptcy. 
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Am. Dec. 382 ; State v, Anderson (S. C.) 1 Hill, 330. Nor can such a 
.showing be excused upon counseFs theory that the time required to 
secure a proper warrant would enable the fugitive to escape arrest by 
passing "from state to state in immunity, while those who pursued him 
sought to get warrants." This is to ignore the decîared législative poli- 
cy of Tennessee ; it is to assert a degree of license in the matter of 
arrests which would open the law to serious abu.se and render it an 
instrument of oppression; thèse statutory provisions were framed with 
référence, not alone to actual fugitives, but also to the rights, the indi- 
vidual liberty and security, of innocent persons as well. Upon this 
subject Justice Campbell said in Malcolmson v. Scott, supra, 56 Mich. 
465, 23 N. W. 168: "Fundamental rules of constitutional immunity 
cannot be relaxed." 

[3] It should be constantly borne in mind that the statute of Ten- 
nessee does not purport to deal with domestic crimes; it concerns 
crimes committed in other states, and provides only for the arrest of 
persons who are there charged with the commission of such crimes- 
and subsequently found in Tennessee. This distinguishes the instant 
case from that of Burton v. New York Cent. R. R. Co., supra, 245 U. 
S. 315, 38 Sup. Ct. 108, 62 L. Ed. 314; and the distinction dérives 
emphasis from Tarvers v. State, 90 Tenn. 485, 499, 16 S. W. 1041, 
opinion by the late Mr. Justice Lurton. It must foUow that the magis- 
trate was without jurisdiction to issue the warrant for the arrest of 
Manuel Harris as a fugitive from justice, and that, whether the war- 
rant be treated as including the oath or not, it was not fait and regular 
on its face, and was void. 

[4] 2. We may now recur to the spécial défenses set up in the 
pleas of the deputy sherifFs and the constable in justification of their 
conduct toward Mathew Harris. The theory of those défenses, as 
we interpret them, is that the officers rightfully entered the premises 
of Mathew Harris in virtue of the warrant for the arrest of Manuel 
Harris, and that while engaged in the exécution of that warrant 
Mathew Harris resisted and fired upon them, and so committed a 
felony in their présence which justified his arrest and ail the acts he 
complains of. It may be conceded that if the warrant had been valid, 
and there was in f act reasonable ground for believing that Manuel 
Harris was in the résidence of Mathew Harris, Lee and Linson would 
hâve been entitled, upon demand and notice of their object, to enter 
the résidence for the purpose of arresting Manuel, and to resort to such 
force as was necessary to ascertain whether he was in fact there and 
to effect his arrest;* but the rule is that a void warrant, certainly 
where it is not fair and regular on its face, afïords an officer no pro- 
tection, since he is chargeable with knowledge of its defects. Mal- 
colmson v. Scott, supra, 56 Mich. 464, 23 N. VV. 166; Sanford v. 

■• McCn.sIin v. McCord, 116 Tenn. CDO, TOT, 708. W S. W. 79, 8 Ann. Cas. 
245, and citations; Commonwealth v. Ke.vnolds, 120 Mass. 190, 196, 21 Am. 
KpI). 510; State v. Smith. 1 N. H. ::i46; Seninyne's aise, 3 Coke, 185, 186, par. 
3; Harvey v. Hurvey, 20 C?h. D. 644, 649, 650; 16 I<. R, A. 500 to 504, note. 
See, also, sections 0099, 7000, Sliannon's Tenn. Code (Ed. 1917) ; and Id. (Ed. 
1S96), glving to officers the riglit to enter dwelllngs in the exécution of procesa 
couceruing arrests for the comuiisslon of exclusively Tennessee offenses. 
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Nichols, 13 Mass. 286, 287, 288, 7 Am. Dec. 151 ; Piper v. Pierson, 2 
Gray (Mass.) 120, 122, 61 Am. Dec. 438; Lueck v. Heisler, 87 Wis. 
644, 647, 58 N. W. 1101 ; Heller v. Clark, 121 Wis. 71, 76, 98 N. W. 
952 ; Vinton v. Weaver & Veazie, 41 Me. 430, 431 ; Elsemore v. hong- 
fellow, 76 Me. 128, 131 ; Casselini v. Booth, 77 Vt. 255, 257, 59 Atl. 
833 ; Hussey v. Davis, 58 N. H. 317 ; Allen v. Gray, 11 Conn. 95, 102 ; 
[ordan v. Henry, 22 Minn. 245, 246 ; Gorton v. Frizzell, 20 111. 292, 
295 ; Stephens v. Wilkens, 6 Pa. 260, 262 ; Poteete v. State, 9 Baxt. 
(68 Tenn.) 261, 265, 40 Am. Rep. 90. Lee, for example, was bound 
to know that the law did not invest the magistrate with power to issue 
a warrant for the arrest of Manuel Harris as a fugitive from justice 
in the absence of appropriate showing that he stood charged in Missis- 
sippi with the crime mentioned by Lee in his oath. Thus Lee and also 
Linson attempted, not merely to exécute a void warrant, but in légal 
effect acted without a warrant, and in either view were trespassers. 
Commonwealth v. Crotty, 10 Allen (Mass.) 403, 405, 87 Am. Dec. 669, 
and citations, approved in West v. Cabcll, 153 U. S. 78, 86, 14 Sup. 
Ct. 752, 38 L. Ed. 643 ; Commonwealth v. Martin, 105 Mass. 178, 181 ; 
Tackett v. State, 3 Yerg. (11 Tenn.) 392, 394, 24 Am. Dec. 582; and 
see State v. Mann, 27 N. C. 45, 47. The attempt, then, to justify en- 
tering the résidence, or even the premises, of Mathew Harris in virtue 
of the warrant of arrest must fail. 

In support of the pleas, however, counsel take the further position 
that Isiah Griffin without just cause fired at Linson, that this was the 
commission of a felony in the présence of the officers, and that for the 
commission of this offense Lee was entitled to enter the house for the 
purpose of arresting the ofifender at the time Mathew Harris fired up- 
on him. This seems at last to be claimed as the real justification for 
Lee's entry into the résidence of Mathew Harris. We thus reach sev- 
eral disputed questions of fact, and upon their solution must dépend 
whether either Isiah Griffin or Mathew Harris in reality committed a 
crime. To illustrate : Did Isiah fire upon Linson at ail? If so, were 
the conditions such as reasonably to create in him a belief that he was 
in imminent danger of death or of great bodily harm, and thus to jus- 
tify him in resorting, if in fact he did resort, to extrême measures in 
self-def ense ? If such conditions did not exist, if in truth he fired 
upon Linson in circumstances not reasonably calling for the use of a 
deadly weapon, it well may be that he committed an oflfense in the 
présence of an officer, for which Lee was entitled, upon notice of his 
officiai character and purpose, to enter the résidence to arrest the 
ofifender (Shannon's Code [Ed. 1917] §§ 6997-6999), for we are now 
dealing with an alleged Tennessee offense exclusively. 

[5] Further, if Lee's entry into the house was without justification, 
still Mathew Harris was not for that reason alone entitled either to 
kill him or use a deadly weapon to repel him. Although a person may 
with reasonable force resist an officer attempting unlawfully to arrest 
him, yet his résistance must be proportioned to the danger threatened. 
A person bas no right to kill an officer seeking to make an unlawful 
arrest, unless the circumstances lead him fairly and honestly to be- 
lieve that he is in imminent péril of death or of great bodily harm ; he 
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may not resist with a deadly weapon in the absence of well-founded 
reason to apprehend greater injury than the unlawful arrest. James 
Galvin V. State, 6 Cold. (46 Tenn.) 283, 291, 292; Williams v. State, 44 
Ala. 41, 43, 45; Stockton v. State, 25 Tex. 772, 776; Briggs v. Com- 
monwealth, 82 Va. 554, 564; Creighton v. Commonwealth, 84 Ky. 103, 
104, 4 Am. St. Rep. 193; State v. Underwood, 75 Mo. 230, 238; State 
V. Row, 81 lowa, 138, 150, 46 N. W. 872; State v. Spaulding, 34 
Minn. 361, 366, 25 N. W. 793 ; Brooks v. Commonwealth, 61 Pa. 352, 
357, 100 Am. Dec. 645; People v. Carlton, 115 N. Y. 618, 623, 624, 
22 N. E. 257; State v. Scheele, 57 Conn. 307, 313, 315, 18 Atl. 256, 14 
Am. St. Rep. 106; State v. Ward, 5 Har. (Del.) 496, 500. The ques- 
tion o£ entrance into a home for making an arrest without a warrant, 
it is true, did not arise in thèse décisions ; but, in view of the statutes 
of Tennessee last cited, we regard the ruling principles of those cases 
as applicable hère as tests of whether the use of firearms was justified. 
The same principles hâve been applied, and with much force, where 
entrance into the dwelling had been made, not by officers, but by mère 
intruders. Pond v. People, 8 Mich. 149, 176; State v. Middleham, 62 
lowa, 150, 155, 17 N. W. 446, and citations; and, by analogy, Hulf 
V. State, 74 Tenn. 249, 261 ; Johnson v. State, 100 Tenn. 254, 261, 45 
S. W. 436; Beard v. United States, 158 U. S. 550, 564, 15 Sup. Ct. 962, 
39 L. Ed. 1086. 

In thus pointing out principles of law that will be applicable or not 
according as the facts are ultimately found, it is by no means intended 
to intimate whether Mathew Harris did or did not commit the felony 
charged against him. The case is one of its own kind as respects 
Mathew Harris. According to the testimony of Linson himself, when 
the back door of the house was opened and the two men were coming 
otit, one as he says with a pistol and the other with a Winchester ritîe, 
he warned them to "get back in there before I kill you," and admit- 
tedly fired at Griffin, although saying that Griffin fired first. Clearly the 
men so warned were Mathew Harris and Griffin. Since Lee and 
Linson were at the house without a valid warrant, it is certain that 
Mathew Harris was not obliged, m obédience to Linson's warning, to 
retreat into the house (Beard v. United States, supra, 158 U. S. 564, 15 
Sup. Ct. 962, 39 L. Ed. 1086; Pond v. People, supra, 8 Mich. 176); 
yet he did retreat, and only to find Lee entering the house from the 
front door, with Mathew's wife walking immediately in front of him. 
Surely Mathew was not bound to retreat again ; but even considering 
the warning, and the firing that had already taken place, it cannot be 
concluded as matter of law that Mathew rightfully sought to repel 
Lee's entrance and approach by firing his rifle. This situation, like 
that of Griffin's alleged firing, présents questions of fact; and we do 
not see how such questions can be answered by a court. As Mr. Jus- 
tice Peckham said in reversing and remanding the case of John Bad 
Elk V. United States, 177 U. S. 529, 532, 20 Sup. Ct. 729, 44 L. Ed. 
874, and when speaking of the rights of the défendant who had resist- 
ed and killed an officer attempting unlawfully to arrest him without a 
warrant (177 U. S. 537, 20 Sup. Ct. 732, 44 L. Ed. 874) : 

» • * * ijiije inyf looks with very différent eyes upon the transaction, 
when tSae offlcer bad the rlght to make the arrest, from what It does if the 
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offlcer had no such rlght What mlght be murder in the first case mlght be 
nothing more than manslaughter in the other, or the facts mlght show that no 
offense had been commltted." 

Again, in Pond v. People, supra, where the facts were exceptionally 
calculated to provoke the use of a deadly weapon against trespassers, 
Justice Campbell said (8 Mich. 182) : 

"It Is clalmed » * • tliat we are authorlzed to pronounce upon the 
case the judgment which the facts warrant. Had the facts spread out in the 
Mil of exceptions been found as a spécial verdict by the Jury, this would be 
true. But, as the case stands, we can only consider them as bearing upon the 
instructions given or refused." o 

[6] And it scarcely need be added that upon the motion in the in- 
stant case to instruct the jury that the défendants were liable, the court 
was required to take that view of the évidence which was most favor- 
able to them. It was therefore error to grant this motion. 

3. The deputies and the constable in another plea, as already pointed 
out, alleged the arrest of Mathew Harris under a warrant accusing 
him of the "offense of assault to murder" and issued some three days 
after the events of the night of October 26th at his résidence. The 
warrant was isSued and directed to "any lawful officer of the state" 
by a justice of the peace, October 29th; this was donc upon the oath 
of défendant Lee, and the return made thereunder showing exécution 
of the warrant was signed in the name of défendant Reichman, sheritï, 
by défendant Linson, his deputy. The return, however, bears date 
October 26th — an obvions error. The offense charged in this warrant 
is the one claimed to hâve been committed by Harris when firing upon 
Lee at the résidence on the night of October 26th, and the warrant 
seemingly resulted in the indictment, conviction, and ultimate acquittai 
of Harris. Apart from the relation of Sheriff Reichman to the return 
made under this warrant and the effect it may hâve upon his 
liability, it is not necessary to notice the plea setting up this arrest; 
for, although défendants made the arrest the subject of a spécial re- 
quest which was refused and exception reserved, no assignment was 
made in that behalf. 

4. As to Sheriff Reichman, who was not in f act présent at the Harris 
résidence, two questions arise. One is whether he is liable at ail, and 
the other whether he is liable jointly with the deputies and the consta- 
ble. 

(a) The first of thèse questions leads to an inquiry into the capacity 
in which the deputies acted. The testimony of the deputies is that they 

6 The facts and the occasion for this expression of the law are plainly dis- 
tinguishable from the situation confroiiting Justice Cai^penter In Oook v. 
Hastings, 150 Mich. 289, 291, 114 N. W. 71, 14 L. R. A. (N. S.) 1123, 13 Ann. 
Oas. 1&4, where it was said : "The trial court should bave directed a verdict 
against défendant Hastings." In the instant case the tiuestlon of rlght to en- 
ter the résidence of Mathew Harris for the purpose of making an arrest de- 
pended upon whether Grlffln had in fact committed a felony in the présence 
of the offlcers ; and while in Cook v. Hastings the rlght to make an arrest for 
the commission of an offense in the présence pf an offlcer is distlnctly recog- 
nized yet no claim was there made that any offense had been so committed. 
See 150 Mich. 290, 114 N. W. 71, 14 K R. A. (N. S.) 1123, 13 Ann. Cas. 194. 
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were ail at the résidence of Mathew Harris during more or less of the 
night in question, and that they acted throughout as deputy sheriffs. 
This in substance is reiterated in their pleas. Further, the warrant 
procured three days later for the formai arrest of Mathew Harris, and 
in apparent furtherance of the previous acts of the deputy sheriffs, 
shows as we hâve seen that it was executed in the name of Sherifï 
Reichman. The sheriff has not repudiated this officiai use of his name, 
nor has he offered any testimony disputing that of his deputies. It 
results that the acts done in effecting the arrest of Mathew Harris for 
his alleged felony must for the purposes of this décision be treated as 
officiai acts. 

[7] The rule of law applicable to such a situation is settled. Where 
the act of the deputy is an officiai act and causes an injury, the sheriff 
is answerable; and this is true where the act is done in exécution of 
the deputy's office, even though he may be mistaken as to the lawf ulness 
of the act, for otherwise no action could ever be maintained against 
a sheriff for the misconduct of his deputy. Knowlton v. Bartlett, 1 
Pick. (Mass.) 270, 273 ; Waterbury v. Westervelt, 9 N. Y. 598, 603 ; 
Morgan v. Chester, 4 Conn. 387, 388 ; Woodgate v. Knatchbull, 2 T. 
R. 148, 155, 156; Spencer v. Moore, 19 N. C. 264, 265; King v. 
Brown, 100 Tex. 109, 112, 94 S. W. 328; 1 Cooley on Torts (3d Ed.) 
pp. 222, 223; and see Jones v. Van Bever, 164 Ky. 80, 97, 174 S. W. 
795, L. R. A. 1915E, 172. Although the sureties of the sheriff are 
not parties hère, yet the controlling principles laid down in thèse 
cases and by Judge Cooley are necessarily involved and applied in dé- 
cisions granting recovery against a sheriff or other like officer and his 
sureties for misconduct of the officer or his deputies. Lammon v. 
Feusier, 111 U. S. 17, 20, 4 Sup. Ct. 286, 28 L. Ed. 337 et seq. ; Na- 
tional Bank of Rédemption v. Rutledge (C. C.) 84 Fed. 400, 402, et seq., 
by Hammond, J.; Johnson v. Williams, Admr., 111 Ky. 289, 295, 63 
S. W. 759, 54 h. R. A. 220, 98 Am. St. Rep. 416; Brown v. Weaver, 
76 Miss. 7, 19, 20, 23 South. 388, 42 L. R. A. 423, 71 Am. St. Rep. 
512, and citations; State v. Boepple (Mo. App.) 198 S. W. 502, 503. 
And see Bernard v. Bowe (C. C.) 41 Fed. 30, 31 (D. C, per Wallace, 
J.). We do not overlook McLendon v. State, 92 Tenu. 521, 22 S. W. 
200, 21 L,. R. A. 738; we think the facts of the instant case distin- 
guish it from the décision in that case. There the sheriff acted under 
an order "void on its face," and was "presumed to bave known the 
law" (92 Tenn. 525, 22 S. W. 200, 21 L. R. A. 738); while hère both 
Reichman and his deputies treat the acts of the latter as justified be- 
cause of the felony they allège to hâve been committed by Mathew 
Harris in the présence of the deputies, and upon this hypothesis the 
statute is relied on as in effect standing in the place of process in the 
sensé that in such instances it authorizes arrest to be made without a 
warrant. 

[8] (b) Upon the question whether Reichman is liable jointly with 
the deputies and the constable, counsel urge, in the first place, that 
Reichman can be held only in case his deputies were acting in their 
officiai capacities, and that in this event the deputies are not liable, 
except to their principal; and, next, that if the deputies were acting 
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personally, Reichman is not answerable for their acts. Thus it is ar- 
gued that there is no way in which the sheriff and his deputies can be 
held jointly in this case. This does not question the right to join the 
constable with the sheriff. If we are right in the view already ex- 
pressed that upon the présent record the deputies must be treated as 
having acted officially, it is not necessary to consider the question of 
joinder on the theory that their acts were personal. Wé are not con- 
vinced that the officiai character of the acts prevents the joinder. It 
is true that, if a settled rule of judicial décision prevailed in Tennessee 
forbidding joinder in such circumstances, we should be bound by it 
(Robbins v. Pennsylvania Co., 245 Fed. 435, 437, 157 C. C A. 597 
[C. C. A. 6]); but we hâve not been referred to any décision in that 
State which lays down such a rule. However, it is said that a rule to 
this effect is deducible from certain of the décisions. For example. 
Rose V. Lane, 3 Humph. (Tenn.) 218, décides that a deputy sheriff, 
whose duty was simply to exécute process, could be held personally 
liable for acts done "beyond the obligations of his office" (219); and 
this was the question for décision. The deputy had undertaken in the 
owner's behalf to collect certain notes and accounts and had neglected 
to do so. The sheriff was not a party to the suit. Though in the opin- 
ion it was stated arguendo that the deputy was not liable for his offi- 
ciai acts except to his principal, the statement was not necessary to the 
décision and was referred to in Vance v. Campbell, 8 Humph. (Tenn.) 
524, 527 as having been made "incidentally." Moreover, Vance v. 
Campbell and also Robertson v. Lassan & Dugan, 7 Cold. (Tenn.) 159, 
161, were statutory proceedings of a summary character agairist deputy 
sheriffs ; recovery was allowed in the former and denied in the latter 
according to the provisions of the respective statutes. Although the 
statement in Rose v. Lane is reiterated in the Robertson Case, yet the 
statute itself distinctly controlled the proceeding; summary action 
can scarcely furnish a guide for gênerai procédure. In State ex rel. v. 
Slagle, 115 Tenn. 336, 338, 339, 89 S. W. 326, the statement of Rose v. 
Lane again finds expression ; but there the sole question was whether 
the offices of deputy sheriff and constable were incompatible in the 
sensé that the same man could not hold both. It therefore cannot 
be safely said that there is any established rule of décision in Tennes- 
see to which the joint action under review is opposed. 

It is also contended that the rule so claimed against joinder is de- 
ducible from certain statutes of Tennessee. It is pointed out, for in- 
stance, that the sheriff is required by statute to give an officiai bond, 
and is authorized to hâve as many regular deputies as he mây désire 
(Thompson's Shannon's Code, §§ 443, 448); but that there is no pro- 
vision exacting bonds of deputies. Attention is called in the next place 
to the statute which provides that, where judgment is rendered against 
the sheriff for the "default" of his deputy, he may recover judgment 
summarily on motion against the deputy. Id. § 5370, par. 2. Counsel 
for plaintiff claim that this provision is to be read in connection with 
section 5359. This section authorizes judgment with 12i/^ per cent, 
damages to be taken on motion against a sheriff for making improper 
return upon an exécution directed to hira or f ailure to pay over money 
252 F.—2Ô 
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collected thereon; but it is said that since the enactment of the Code 
in 1858 no such judgment could be takeri against the deputy, and this 
appears to be correct. Id. note 2, p. 2214. It would therefore seem 
that thèse statutory provisions relate only to summary proceedings, 
first, by an exécution créditer against the sheriff ; and, second, by the 
sheriff against any of his deputies whose "default" has resulted in a 
judgment against hîs principal. Whether this is a true interprétation 
of thèse statutes or not, it is certain that they do not in terms relate to 
a case like the one at bar; they make no provision for a case where 
either the sheriff and his deputies together, or his deputies alone, par- 
ticipaté in the commission of positive acts, such as the infliction of 
Personal injuries upon a third person, or trespass upon his property, 
in the exécution of a duty and power reposed in the sheriff and the 
deputies alike. If, for instance, the sheriff had been présent and taken 
part in committing the injuries inilicted upon Harris at his résidence, 
it is hard to believe— indeed, it is not claimed — that in the absence of 
justifying circumstances the sheriff and his deputies could hâve escaped 
joint liability for the injuries so committed. This we think is equally 
true as respects such positive acts of the deputies in the absence of 
their principal, since the sheriff in contemplation of law is always prés- 
ent with his deputies in the exécution of their offices. As Judge Cooley 
said in his work on Torts (volume 1 [3d Ed.] p. 223): 

"The fact that the sheriff Is responsiblè does not relieve the deputy, who 
is equally llaWe with the sheriff for ail his positive misfeasances." 

Again (page 228) : 

"It was once held in Massachusetts that a sheriff who was not présent 
when his deputy, In the service of a writ, committed a trespass, could not be 
held liable as a joint trespasser with him ; but the better doctrine is, that the 
sheriff, by construction of law, is always présent with the deputy who bears 
his process, and is legally responsiblè for his acts." 

In Watçrbury v. Westervelt, supra, 9 N. Y. 598, 603, Judge Denio 
said : 

"It Is an elementary principle that in torts he who procures a command Is 
equally liable with him who does the aet, and they may ail be sued jointly or 
severally at the élection of the plalntlff. The deputy In this case is maae 
liable, not from any oflidal relation to the matter, but because he has volun- 
tarlly invaded the plaintiff's right of property; the sheriff is made liable, 
because in lawhe is considered as having eommanded the act to be doue. 
The existence of such command is established, by sliowing the relation between 
them." 

See King v. Orser, 4 Duer (N. Y.) 431, 437, 438, by Judge Duer; 
Hoye V. Raymond, 25 Kan. 665, 666; Morgan v. Chester, supra, 4 
Conn. 387, 388; Balme v. Hutton, 9 Bing. 471, 473, 474; Southern Bell 
Téléphone Co. v. Francis, 109 Ala. 224, 233, 19 South. 1, 31 L. R. A. 
193, 55 Am. St. Rep. 930; Remlinger v. Weyker, 22 Wis. 366; Pond 
V. Léman, 45 Barb. (N. Y.) 152, 154, and citations; Crocker on Sher- 
iffs (3d Ed.) p. 18. We are not unmindful of the tact, pointed out by 
Judge Cooley, that a contrary doctrine prevails in Massachusetts 
(Campbell v. Phelps, 1 Pick [Mass.] 62, 11 Am. Dec. 139, approved 
in Parsons v. Winchell, 5 Cush. [Mass.] 592, 594, 52 Am. Dec. 745); 
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but we agrée with the view expressed by Judge Denio, who, in Water- 
bury V. Westervelt, supra, 9 N. Y. 604, concluded that the dissenting 
opinion of Justice Wilde in Campbell v. Phelps was "more consistent 
with légal analogies than the one which prevailed." 

Différences exist between counsel upon a subject kindred in principle 
to that of the ruling décisions just cited; it is ratification. We need 
not allude to the maxim that ratification is the équivalent of a prior 
command, nor to its analogy in principle to the rule applicable to 
sherifïs, since the question does not arise under the assignments. Few, 
if any, of the states provide a more libéral system of procédure than 
that of Tennessee, and, we are convinced that the question of full 
redress against ail the défendants should be determined in a joint ac- 
tion. 

5. It is insisted for Harris, as we hâve seen, that the officers, in- 
cluding the constable, so far abused any légal authority they may hâve 
possessed as to condemn them as trespassers ab initio ; and it is urged 
on behalf of Bradley and Williams, deputy sheriffs, and also McCon- 
nell, constable, that they were called to the aid of Lee and Linson with 
good cause to believe that the felony charged had been committed in 
the présence of the officers. Since the judgment will hâve to be re- 
versed, and the cause remanded, it is not necessary to discuss thèse ques- 
tions ; they may arise under difl^erent f acts and require différent treat- 
ment at the next trial. 

6. Upon the assignment for refusai to instruct the jury as requested 
on the subject of punitive damages respecting the acts of the défend- 
ants other than Reichnian (against whom such recovery was denied), 
we think it enough presently to say that the rights of the parties are 
ruled hy Beckwith v. Bean,^ 98 U. S. 266, 25 L. Ed. 124. 

[9] 7. A question of jurisdiction was presented in the court below, 
which we baye purposely refrained from noticing at an earlier stage 
of the opinion. The basis of jurisdiction is alleged diversity of citi- 
zenship; the plaintiff averring that he is a résident citizen of Tunica 
county, Miss., and the défendants résident citizens of Shelby county, 
Tenn. This was met by plea in abatement, alleging that at the time 
suit was commenced, as well as at the date of filing the plea, Mathew 
Harris was a citizen and résident of Tennessee, and that the défend- 
ants were then citizens and résidents of the same state. On motion 
it was ordered that the issues raised by the plea be heard and deter- 
mined at the trial of the case upon the merits, and that meanwhile the 
défendants file their pleas to the merits. This order was carried out. 
Testimony was offered on both sides, and the jury specially found that 
plaintiff "is and was a résident of the state of Mississippi at the date 
of bringing this suit." We do not discover any error that would jus- 
tify disturbance of this finding. It may fairly be inferred from the 
testimony and the instructions of the court, that the jury meant to 
find that plaintiff was both a citizen ajid résident of the state of Missis- 
sippi. This view was not questioned until the case reached this court. 
The finding was sufficient to vest the court with jurisdiction. Sun 
Printing and Publishing Ass'n v. Edwards, 194 U. S. 177, 383, 24 
Sup. Ct. 696, 48 Iv. Ed. 1027; Mahoning Valley Ry. Co. v. O'Hara, 
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196 Fed. 945, 948, 116 C. C. A. 495 (C. C. A. 6) ; La Belle Box Co. v. 
Stricklin, 218 Fed. 529, 534, 134 C. C. A. 257 (C. C. A. 6). The fact 
of citizenship can, of course, be tested at the next trial. Submission 
of the issue to the jury was within the discrétion of the court. Gilbert 
V. Davis, 235 U. S. 561, 568, 35 Sup. Ct. 164, 59 L. Ed. 360. 

It can serve no useful purpose to pursue the assignments further, 
since enough has been said to indicate the views of this court upon 
the controlling questions. The judgment will be reversed, and the cause 
remanded for a new trial, because of the instruction that the verdict 
should be one of liability against the défendants who are prosecuting 
the two writs of error, and an order will be entered accordingly. 



GOT>D HUNTER MINING & SMELTING CO. y. BOWDEN. 

(Circuit Court of Appeals, Nintli Circuit. June 3, 1918.) 

No. 3122. 

1. Master and Servant <S=289(15) — ^Action for Injury to Servant— As- 

SUMPTION of RiSK. 

A miner, injured by reason of tJie breaking of a drill whleh had pre- 
vlously been broken and welded, did not as matter of law assume tlie 
risk, if the breaking was due to improper weldlng; that being a ques- 
tion for the Jury. 

2. Plbiading ®=291(2)— Vérification— Effect of Pailure to Vebify. 

L'nder Rev. Codes Idaho, § 4201, by which the "genuineness and due 
exécution" of an instrument pleaded in défense Is deeraed admltted, un- 
less denied by an affidavit flled, the failure to flle such affidavit does 
not preclude plaintiff from denying the efCectiveness of a release Inter- 
posed as a défense. 

3. Release ©==34 — Construction and Effect— IIelease or Damages fob 

Personal Injury. 

A release by an employé of clalms for damages, because of personal 
Injuries then believed by the parties to be of mlnor eharacter, cannot 
be construed to cover other and very serions injuries, which afterwards 
developed from the same cause. 

In Error to the District Court of the United States for the Northern 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action at law by William M. Rowden against the Gold Hunter Min- 
ing & Smelting Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

James A. Wayne, of Wallace, Idaho, for plaintiff in error. 
Robertson & Miller and F. C. Highsmith, ail of Spokane, Wash., for 
défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Bowden recovered damages against his em- 
ployer, the Gold Hunter Mining & Smelting Company, for personal 
injuries suffered on September 4, 1915, while operating a drill in a 
mine belonging to plaintiff. The mining company brought writ of 
error. 
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Bowden alleged that the company knew that it was unsafe to use 
Steel which had been welded together after being broken, because the 
Steel in mining opérations was liable to break again at the place where 
it had been welded; that at the time of the accident he took a steel 
drill about 3% feet long and put it in the machine, believing the steel 
to be sufficiently strong for the purpose for which it was furnished, 
but that the steel so taken had been broken, and thereafter had been 
carelessly welded together in a defective manner, and was not strong 
or fit for the purpose of being used as a drill, but was dangerous and 
unsafe, as the défendant company well knew; that he put the steel in 
the drill without knowing of the defective condition of the steel, but 
that when the machine was operated the steel, because of its defective 
and welded condition, broke at the point where it had been welded, 
and caused the machine to move forward suddenly, thrôwing plaintifï 
upon a muck pile and injuring him seriously. The company défend- 
ant admitted that welded steel had been furnished, but alleged that 
such steel was as safe as steel which had not been welded, and also 
pleaded contributory négligence, assumption of risk, and that after the 
injuries to the plaintifï there had been a settlement, and that plaintifï 
had given to défendant a written release, which was a complète bar 
to the action. The release, dated December 23, 1915, was in considéra- 
tion of $200, and released and discharged the mining company of and 
from ail claims, demands, damages, actions, or causes of action on ac- 
count of injuries resulting or to resuit from accidents which occurred 
on or about July 9, 1915, on account of a strained back and hy reason 
of an accident having occurred on September 4, 1915, when he bruised 
his scrotum "by falling by reason of the breaking of a defective drill 
steel, and of and from ail claims or demands whatsoever in law or in 
equity" which Bowden or his heirs or assigns "can, shall, or may hâve 
by reason of any matter, cause, or thing whatsoever" prior to the date 
of the release. 

Bowden, who was an experienced underground mine worker, testi- 
fîed to the efïect that he was drilling in a stope where there was about 
16 or 18 feet of muck, leaving just room enough to stand on the edge 
and drill ; that he was drilling a eut hole, and started the steel in the 
drill, but that after a révolution or two it broke in the center, the 
machine gave him a kind of lurch, his feet slipped, he struck on a 
boulder, and roUed down to the floor on the chute about 18 feet; that 
after he was injured he dragged his machine out, and the pièce of steel 
was still in the end of the machine, and had been broken at a kind of 
an angle in the weld where the steel had been welded ; that the weld 
was not completely together where it had broken from the jar, and 
that one end ran down probably about half or three-quarters of an inch 
into the weld ; that he never had seen steel in an unwelded drill break 
in the middle, or right in the weld; that he thought the steel was 
Sound, although he could hâve noticed the weld, but that he paid no 
particular attention to it at the time, but picked it up and used it; 
that the steel was delivered for the différent machines after inspec- 
tion by the tool sharpeners ; that he had had steel drills which broke 
in use, some having broken in the chuck, and some right ahead of the 
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weld, either half an inch above or half an inch behind ; that upon occa- 
sions notice had been given of the fact that the steels that had been 
welded were breaking ; that he had been told by the blacksmith that 
Steel after it was welded would be weak, probably not right in the 
temper, but an inch or so ahead in the steel. Men experienced in weld- 
ing steel drills testified at length concerning the manner and effect of 
heating and welding, and among other things said that a steel drill, 
if welded properly, will seldom break right in the weld. 

[1] It is argued that Bowden assumed the risk of using welded 
steel, and that in the light of his testimony he understood and appre- 
ciated the risk of using a welded steel drill. The essential question, 
however, in respect to the drill, was not whether it was welded, but 
whether it had been welded in a defective and careless way, so as to 
make it unsuitable and unsaf e for drill uses. The District Court point- 
ed this issue out very clearly, by explicitly charging the jury that, inas- 
much as Bowden well knew of the uses of welded steel, he assumed 
whatever risk was necessarily incident to the use of skillfuUy welded 
drills, and therefore could not recover for the alleged négligence of 
the Company in furnishing welded steel. 

But, in accord with the pleading of the plaintiff, the court further 
charged that there was an issue tipon the question whether the pièce 
of steel which broke was unskillfully welded, and told the jury that if 
the plaintifï did not know that the steel was def ectively welded, and if 
by the exercise of reasonable care the inspectors for the mining com- 
pany should hâve discovered that the welded joint was weak, in that 
the weld was defective, then négligence could be attributed to the de- 
fendant company, and inquiry could be made whether or not the acci- 
dent was the resuit of the weakness in the steel. 

We find no error in the submission of the questions referred to to 
the jury, or in the law as given by the court, particularly when it is 
observed that one of the witnesses called as an expert by the mining 
company testified that when steel breaks in the weld by his observation 
it is because of a poor weld. 

The plaintiff in error contends that Bowden was guilty of contribu- 
tory négligence ; but we think the case called for the submission of the 
issue to the jury, and, as no exceptions to the charge upon contributory 
négligence were preserved by plaintiff in error, the point need not be 
dwelt upon. 

[2] We now come to the matter of the release. Plaintiff in error 
cites section 4201 of the Idaho Statutes, which provides that : 

"Whien the défense to an action is founded on a written Instrument, and a 
copy tliereof is contained In tlie answer, or is annexed tliereto, tlie genuineness 
and due exécution of such Instrument are deemed admltted, unless tlie i)lnin- 
tifC flle wlth the clerk, withln ten days after receiving a copy of the answer, 
au affidavit denying the saine, and serve a copy tliereof on the détendant" 

— and argues that Bowden never denied the exécution or delivery of 
the release, and never tendered back the considération paid therefor. 
But the effect of failure to file an affidavit under the statute cited is 
merely to admit the genuineness and due exécution of the release, and 
not to preclude the plaintiff f rora taking a position in avoidance of the 
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eflfect of the contract, not inconsistent with the admission of genuine- 
ness and due exécution. Austin v. Brown Bros., 30 Idaho, 167, 164 
Pac. 95; Cordano v. Wright, 159 Cal. 610, 115 Pac. 227, Ann. Cas. 
1912C, 1044. Rcplication denying the effect of the release was not 
required under the Idaho practice, which under section 4126 limits 
pleadings on the part of the plaintiflf to complaint and demurrer to the 
answer. The effect, as asserted by the defendant's pleading, was 
deemed denied. 

[3] In our opinion the release itself was properly construed by the 
District Court in ruling that it was valid as to injuries done to the 
scrotum and the earlier injury to the back, but did not go to the loss of 
a leg and other severe injuries, not connected with the injury to the 
back or to the scrotum, which plaintiff below suffered as the direct 
resuit of the accident, and which evidently developed after the release 
was executed. Texas & Pac. R. Co. v. Dashiell, 198 U. S. 521, 25 
Sup. Ct. 737, 49 L. Ed. 1150. The évidence shows that at the request 
of the physician plaintiff met the agent of the indemnity insurance 
Company at the office of the physician. The agent asked the physician 
if Bowden was in a serions condition. The doctor replied that the 
scrotum was badly bruised, and possibly he would hâve to take out a 
vein or two, that $200 would meet ail the bills, and that plaintiff would 
be able to go to work in three weeks. After some discussion, plaintiff 
signed the release, and the draft was made out. Plaintiff testified dis- 
tinctly that he did not know at that time that he was settling for the 
loss of the leg, or for the injuries to his arm, and only claimed dam- 
ages for such injuries by supplemental complaint filed May 3, 1916. 

It would be a very strained construction to hold that plaintiff, a 
healthy man, in the prime of life, dépendent upon a calling which re- 
quires unusual physical strength, intended to accept $200 (ail of which 
was paid by the indemnity insurance company to the hospital and 
physician, for attention to injuries received before the serious injuries 
to thè leg and arm were developed) as full compensation for the per- 
manently helpless condition in which he evidently is. A fair con- 
struction of the évidence is that the release was made under the be- 
lief by both parties that there were no injuries other than those spec- 
ified, and they were deemed not serious. 

The release having no relation to the issues as reduced and submit- 
ted to the jury for considération, the point that there should hâve been 
a tender back became irrelevant. 

Finding none of the assignments well taken, the judgment is af- 
firmed. 
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WESTINGHOTJSE TRACTION BRAKE CO. v. ORR, District Judge et al. 

(Circuit Court of Appeals, Tliird Circuit. June 3, 1918.) 

No. 2248. 

Equity <S=>363 — DisMissAL on Motion op Défendant. 

An orUer entered on the minutes, on motion of défendant, tliat tlio 
court "dnes now dismiss this bill for want of prosecutlou," was in elïect 
a flnai deeree, l)inding on défendant, wliicli was not entitled at a sul)- 
■sequent term to a formai decree of dismissal "on the merlts." 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Pennsylvania ; Charles P. 
Orr, Judge. 

In Equity. Suit by Niels A. Christensen and the Allis-Chalmers 
Company against the Westinghouse Traction Brake Company. On pé- 
tition by défendant for mandamus or certiorari directed to Charles P. 
Orr, District Judge. Denied. 

James K. Bakewell and Paul Synnestvedt, both of Pittsburgh, Pa., 
and Thomas B. Kerr, of New York City, for petitioner. 

Joseph B. Cotton, of New York City, Willet M. Spooner, of Mil- 
waukee, Wis., William R. Rummler, of Chicago, III, and Louis 
Quarles, of Milwaukee, Wis., for respondents. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This controversy is a supplément 
to Westinghouse Co. v. Christensen, 243 Fed. 901, 'l56 C. C. A. 413, 
and will be better understood if we préface the following opinion with 
a brief summary of what was there decided. 

In the court below the bill was filed in March, 19l6, by Christensen 
and the AlHs-Chalmers Company, and (as amended) charged the 
Brake Company with inf ringing five patents, two of them being 
Nos. 621,324 and 635,280, called herein the first and the second pat- 
ents respectively, both being for the same invention. On February 
24, 1917, on the plaintiffs' motion the District Court dismissed the bill 
"without préjudice." Contending that sufficient undisputed facts ap- 
pêared by the bill and the answer to présent the question which of 
thèse two patents was valid, and that the District Court should hâve 
decided this question, the Company applied to this court for a writ 
of certiorari in order to obtain a décision on this point. On July 3 we 
decided it, reversing the decree "so far, and so far only, as it afïects 
the two patents referred to," and reinstating the bill "for further pro- 
ceedings in conformity with this opinion." Our décision was that 
the second patent was invalid and should be so adjudged, and that 
the cause should proceed upon the first patent alone; the company 
to be at liberty "to urge any défense that may be available under its 
answer, with the same efïect as if the bill had been originally brought 
under the first patent." We did not détermine what the subséquent 
course of the litigation should be, but merely decided that the first 
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patent alone should stand as the ground of the suit, leaving the par- 
ties to proceed thereafter as they might be advised. The question be- 
fore us was not whether the court below had erred in dismissing the 
bill "without préjudice," but whether that court should hâve decided 
the question of validity between the two patents, the point being con- 
cededly raised by the bill and the answer ; and even this question (as 
our opinion shows) was submitted to us by agreement of counsel at 
bar. We did not détermine that the writ of certiorari was a proper 
method of procédure; the objection was argued but was waived, and 
counsel agreed that we should décide which patent was valid. We 
passed upon nothing else, and it is a mistake to suppose that we di- 
rected the District Court to try the case on the merits. Of necessity, 
we were obliged to reverse the decree, in order to décide which patent 
was valid, and (having decided it) we then sent the case back for fur- 
ther proceedings ; but we did not even intimate what course the pro- 
ceedings should take, but left that subject to be determined below in 
the usual manner. 

On August 3 the mandate issued, and on September 3 the District 
Court fixed October 1 as the date of trial. On that day the company 
appeared with its counsel, exhibits, and witnesses; but the plaintiffs 
made no attempt to proceed, and did not appear, except by local coun- 
sel, who formally represented them in obédience to a rule of the West- 
ern district. Thereupon the company moved that the bill be dismissed 
for want of prosecution, so far as the first patent was concerned, 
and although the plaintiffs objected the court granted the motion. 
The clerk has certified (apparently from the minutes) that the court 
then declared the second patent to hâve been issued without warrant 
of law, and adjudged it to be invalid, entering also a formai decree to 
this effect. At the same time the minutes show that the following 
ruling was made as to the fîrst patent : 

"With respect to patent No. 621,^24. the défendant appenring by it.s coun- 
.«el, and the plaintiff.s not appearing hy ronnsel representing them, excei)t h,y 
the local counsel requlred under the rules to l)e associuted with foreisn 
counsel, and motion having been made by the défendant that the bill be dis- 
missed for want of prosecution, that motion must be sustained ; but, it not 
appearing that the principal counsel for the plaintlfC's hâve had actual 
notice of the time flxed for the final hearins In this case, and it being ques- 
tionabje whether or not local counsel had actnal notice thereof, this court, 
over objections by Mr. Frazer who bas been the local associate of the plain- 
tiffs' principal counsel, does no-w MamiKs this Mil for want of prosecution, 
with leave to the plaintiffs at any time during the pending tenu to asli for a 
setting-aside of this decree for proper cause shown." 

So far as appears, no formai decree was entered in pursuance of 
this ruling, but on the same date the following entry was made in the 
docket: 

"Order entered on equity calendar : 'Oct. 1, 1917, dismissed for want of 
prosecution.' " 

We think nothing else was required; the order, or ruling, or decree 
(\vhatever name may be given it) is found in the clerk's minutes, which 
are kept as part of his officiai duty, and is certified by him "from the 
record." The company has never denied that it correctly S:tates what 



«>94 252 FEDERAL REPORTER 

took place, and the fecord shows, therefore, that the District Court 
finally disposed of the case on October 1, and by an act that was in- 
tended to take efifect in prsesenti dismissed the bill for want of prose- 
cution, thereby sustaining the company's request that such action 
should then be had. But, being in doubt whether the plaintififs' prin- 
cipal coûnsel had actually known the date of trial, the court out of 
abundant caution added : 

"Wlth leave to the plaintlfEs at any time during tlie pending term to ask 
for a setting aside of this decree for proper cause shovvn." 

This clause was unobjectionable, although it was superfluous ; the 
plaintitïs would hâve had the same right during the term, even if no 
leave had been formally given. The term lasted until November 11, 
but the plaintiffs did not move to set aside, and the company was evi- 
dently satisfied with the court's action, for no motion was made to cor- 
rect it. Therefore, when the new term began on November 12, the 
order of October 1— "this decree," as the court described it — contin- 
ued without change, and in our opinion no further and purely formai 
order was needed. No doubt, such an order might hâve been entered ; 
but it would hâve made no important change in what already appeared 
on the record, and there was no necessity to use again the same or 
similar language. The order of October 1 was not a direction that 
a decree should be entered in the future, but was an order expressly 
directed to take effect on that very day, with formai authority re- 
served to set it aside, if cause should be shown. 

But, in any event, the order or decree became final at the end of 
the term, and the company so understood it, as appears from the mo- 
tion it presented to the United States District Court in Chicago on 
December 7, where a similar suit on the same two patents was pending 
between the same parties. By that motion the company asked the 
Chicago court to dismiss the bill as to thèse patents on the ground 
that the Pittsburgh court had adjudged the second patent invalid, and 
had dismissed the bill as to the first patent "for lack of prosecution," 
averring, further, that the "decree for dismissal" as to the first patent 
had been coupled with leave to move for setting it aside during the 
term, and that the plaintitïs had made no such motion, and "therefore 
the decree became absolute on the expiration of the term." We are 
not advised by the record before us what action the court took in 
Chicago, but apparently no order was entered and the motion seems 
to be still under advisement. At ail events, on January 3, 1918, the 
Brake Company turned once more to Pittsburgh, and moved there 
that a new decree should be entered, and on January 7 obtained such 
a decree, by which the bill was again dismissed as to three of the five 
patents — although as to thèse the decree of February 24, 1917, had 
never been attacked— and was now dismissed "on the merits" as to 
the first and the second patents. 

This was an unusual step, and was taken under a misapprehension, 
as appears from the f ollowing unreported opinion of Judge Orr : 

"An application bas been made on the part of the plalntlfC to vacate a de 
crée entered in this court on the 7th day of January, 1918. The application 
wàs made on January 10. Notice was given to counsel for the plaintifCs ou 
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the Slst of Deeember, 1917, that application was made by the défendant to 
liave a decree entered on January 3, 1918, and a form of such decree accom- 
panied said notice. The application was made by the défendant at the time 
fixed, and the matter was held until the 7th of .Tanuary, when the decree was 
entered. The plaintiffs' counsel, in the affidavit in support of thelr présent 
motion, présent a sufficient excuse for not being présent at the time tîxed in 
the notice served upon them, to wit, that stonn conditions were of such a 
charaeter that they were unable to give the matter the attention wliich it 
deserves. A brief statement of some of the features of thls litigation may be 
proper. 

"The case, being ready for trial near the close of 1916, was set for trial 
early in the year of 1917. Prior to the timei fixed for trial, this court per- 
mitted the défendant to hâve its bill dismissed, and entered a decree to that 
efCeet, imposing certain terms. The decree of this court was subsequently 
reversed by the Circuit Court of Appeals with respect to certain of the pat- 
ents involved, and the bill was reinstated for further proceedings with re- 
spect to said patents, in confomiity with the opinion of the Circuit Court of 
Appeals. Again the case was on the trial list in this court and fixed for trial 
on October 1, 1917. On that day the plaintiffs failed to appear, and thereupon 
counsel for the défendant presented to the court a form of decree which 
conformed with the mandate of the Circuit Court of Appeals, which disposed 
of subject-matter of the controversy between the parties, excepting the rights 
of plaintiffs under patent No. 621,324. In the absence of the plaintiffs when 
the case waa called for trial, the solicitors for the défendant moved the 
court that the bill be dismissed at the cost of the plaintiffs, for want of 
prosecution, and thereupon the court made the following ruling: 

" 'With respect to patent No. 021,324, the défendant appearing by its coun- 
sel, and the plaintiffs not appearing by counsel representing them, except 
by the local counsel re<iuired under the rules to be associated with foreign 
counsel, and motion having been made by the défendant that the bill be dis- 
missed for want of prosecution, that motion must be sustained; but it not 
appearing that the principal counsel for the plaintiffs hâve had actual notice 
of the time fixed for the final hearing in this case, and it being questionable 
whether or not local counsel had actual notice thereof, thls court, over objec- 
tion by Mr. Frazer, who bas been the local associate of the plaintiffs' prin- 
cipal counsel, does now dismiss the bill for want of prosecution, with leave to 
the plaintiffs at any time during the pending term to ask for a setting aside 
of this decree for proper cause sliown.' 

"To that ruling the défendant did not except. It may be noticed, also, that 
the défendant did not offer any testimony which would throw any light upon 
the merits of tlie controversy then existing between the parties. The tenu 
explred without anythiug teing doue on behalf of the plaintiffs or by the 
défendant. Subsequently, on January 3, 1918, as aforesaid, the défendant 
presented the following decree, which this court signed on the 3d day of 
January, as above stated: 

" 'This cause having come on to be heard, upon considération thereof, it 
was ordered, adjudged, and decreed as foUows^ viz. : 

" 'That as to patents Nos. 680,842, 753,934, and 914,699 the bill is dismiss- 
ed without préjudice to the rights of plaintiffs or either of then;: Provided, 
however, that ail dépositions heretofore taken herein may be used in any 
pending or subséquent litigation between plaintiffs and défendant, or thelr 
privies; 

" 'That as to patents Nos. 621,324 and 635,280 the bill of complaint Is dis- 
missed on the merits ; 

" 'And that défendant do recover its costs, to be taxed under the direction 
of the clerk, and hâve judgment and exécution therefor against the plaintiffs. 

" 'Pittsburgh, January 7, 1918.' 

"That decree is not in conformity with the facts, inasnmeh as it states that 
as to patents Nos. 621,324 and 635,280 the bill of complaint isi dismissed on 
the merits. The merits of the controversy were not considered by the court. 
By the use of the expression 'merits of the controversy' is not meant the rela- 
tive rights — moral, ethical, or iiecuniary — between the parties, but merely the 
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'subJGct-matter of the lltigation.' The subject-matter of the litigation as a 
matter of faet was not coiasidered by the court at the tline such deeree was 
entered, and in that respect the deeree was coiitrary to the fact. What oper- 
ated upon the nilnd of the judge who entered the deeree of the court was the 
insistenee by the defendant's counsel In the language quoted: 'That the plain- 
tlff should not be allowed to obtaln by indireetion that which he was not per- 
mltted to obtaln by direction.' In explanation of that, It was urged that, be- 
cause of the reversai by the Court of Appeals of the deeree dlsmlssing the 
Mil at plalntlffs' own Instance, therefore the plaintift's, by staying away froni 
the triai, ought not to be able to efCect a dismlssal of tlielr blll for want of 
prosecution. The real effect of the words 'upon the inerlts,' in the deeree, 
was not serlously consldered, as they should hâve been, had the principal 
counsel for the plalntlffs been présent. 

"A number of questions are raised in this motion, which are unnecessary 
to be consldered, the chief of which Is whether the order entered at the trial 
was such a deeree as should not be changed after the terni at which it is 
entered. The real reason for settlng aslde the deeree or order of January 
7, 1918, is because it is contrary to the fact in statlng that the blll as to 
patent No. 621,324 was dlsmissed upon the merits. In so far as that appears 
in the deeree, the same niust be set aslde. No other deeree ought to be en- 
tered than that In accordance with the prot'eeding had on October 1, 1917, 
upon plalntlffs' own motion to dismiss the blll for want of prosecution. In 
the absence of sonie évidence or other showing which could bave been offered 
to enable the court to détermine the case with respect to the subjeet-iuatter 
of the lltigation, an order niust be entered, vacating the deeree entered in this 
lause on the 7th of January, 1918." 

Three days later, on January 10, the matter was again brought to 
Judge Orr's attention by the plaintiffs' motion to vacate the deeree of 
January 7; and this motion was granted on February 11 (when the 
foregoing opinion was filed), and was followed on March 11 by the 
entry of a new deeree again dismissing the bill as to the first patent for 
want of prosecution. Thereupon the pétition now before us was filed, 
praying for a mandamus to reinstate the deeree of January 7, or (in 
the alternative) for a certiorari to bring up the record in order that the 
Court of Appeals might "fully review the matter set tip in this péti- 
tion, to wit, the settlng aside of the deeree of January 7, 1918." The 
company's grievance is the deeree of March 11, and the ground of at- 
tack is because it substitutes a dismissal "for want of prosecution" for 
a dismissal "on the merits." 

The facts recounted show a situation that has come to abound in 
decrees, but the substance of things is plaiii enough. Three of the five 
patents were taken out of the case by the deeree of February 24, 1917, 
which left only the first and second patents as the subject of dispute. 
The contest between thèse was decided by this court on July 3, and 
thereafter the second patent also was removed. Only the first patent 
was left, and as to this the bill was reinstated ; the resuit being that (ex- 
cept for our décision) the litigation on this patent was just where it 
was before the bill was dismissed in the preceding February. Some 
of the testimony concerning the first patent had already been taken by 
déposition, and apparently the parties were about to reach a trial on 
the merits. At ail events, a date had been set for the hearing, and the 
défendant was on hand ready to proceed. But the plaintifïs did not 
ofifer to go on, and being therefore in default were bound to accept the 
conséquences. We are not called upon to détermine what courses were 
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open to the company ; it is enough to take note of the course that was 
actually foUowed, namely, an élection to hâve the bill dismissed "for 
want of prosecution." The company made a motion to this efïect, and 
the court granted it, entering an order at once which declared that the 
corrt "does now dismiss this bill for want of prosecution." In our 
opinion the order then entered was a final decree ; nothing more than 
it contained was needed to make it complète, and the company, hav- 
ing obtained precisely what it asked for, is bound by the course it 
chose. Davis v. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 !.. Ed. 
578. We are not deciding what efifect this decree of October 1 should 
hâve in any other proceeding ; no such question is now presented, and 
we. volunteer no opinion on that subject; we dispose of the pending 
controversy by holding that the company cannot now complain of a de- 
cree that was entered in exact accordance with its own motion. 

The plaintiffs object to the pending pétition on several other grounds, 
which we state in order that they may not seem to hâve been over- 
looked, namely: (1) That we hâve no authority to issue either of the 
writs prayed for, because neither is asked for in aid of our appellate 
jurisdiction ; (2) that the exclusive remedy is an appeal from the de- 
cree of March U ; and (3) that under the circumstances the decree of 
October 1 could not be disturbed after the term expired on November 
11, 1917. As to thèse objections, we shall only say, in order to clear 
up the situation as far as possible, that the District Court was right 
on March 11 in vacating the decree of January 7, but that no occasion 
then existed for entering a decree again dismissing the bill as to the 
first patent. The decree of October 1 had been in force from its date, 
and no additional order was necessary ; and, whatever thé scope of 
that decree may be, the company could not attack it after having ob- 
tained it precisely as it stands. 

The pétition for a mandamus, or for a certiorari, is refused. 
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(Circuit Court of Appeals, Ninth Circuit. June 10, 1918. Reheartng Deniea 

October 14, 1918.) 

No. 3111. 

1. LA^-DLORD AND TENANT <@:=>92(1)— OPTION TO PUBCIIASE— SUFFICIENCT OF 

Notice. 

Under a lease of real estate, with an option to tlve lessee to buy, ex- 
pressly iirovlding that, on its fallure to notify lessor to the contrary in 
wrltlng 60 days before expiration of the term, "it will thereby become 
obligated to roake such purchase and pay the considération," a letter 
written by lessee some tlme before, statlng that it expeete<i to give formai 
notice of Its élection not to purchase, was not équivalent to such notice. 

2. VENDOB AND PUBCHASEB ©=»18(3)— OPTION CONTRACT— NoTICE OF ELECTION. 

A notice of élection under an option to purchase real estate to bind the 
party to whom it Is given must be such as to bind the party givlng it. 

3. Equity ®=>385— Pboop Afteb Close of Hbabing. 

In a suit by the vendor for spécifie enforcement of a eontract for the 
sale of a leasehold interest in land, where the lease prohlMted its as- 

<g=sjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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sigument, except wlth wrltten consent of the lessor, the court had dis- 
cretioi), after tlie close of th.e Jiearing, to permit complainant to supply 
proof that such consent had been obtained. 
4. Courts <g=>350 — Equity Rules — Dépositions — Time for Taking. 

Equity rule 47 (198 Fed. xxxi, 115 C. C. A. xxxl), whlch fixes, the time 
for taking dépositions, "unless otherwlse ordered by the court or jiiuge 
for good cause shown," does not llmlt the power of the court by order to 
permit the taking of dépositions at any time. 

Appeal frotn the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Suit in equity by the Mackey Wall Plaster Company against the 
United States Gypsum Company. Decree for complainant, and de- 
fendant appeals. Affirmed. 

For opinion below, see 244 Fed. 275. 

This is a suit for spécifie performance of an option contract. Oti June 
15, 1909, the Mackey Wall Plaster Company, appellee, made a lease of certain 
promises to the United States Gypsum Company, appellant. The lease ran 
a year, wlth an option of purchase of ail the property and rights des»eribed 
in the contract under certain conditions of payment. The property involved 
conslsted of ail the rlglit, title, interest, and estate of the Plaster Company 
in and to a certain tract of land In Rlceville, Mont., and a descrlbed tract 
near Great Falls, the latter tract having been acqulred by the Plaster Com- 
pany through an indenture of lease théretofore entered Into between the 
Great Northern Ballway Company and the Plaster Company on June 22, 

1908, and subject to ail of the terras and conditions therein set forth, a copy 
of whlch indenture of lease being attached to the contract of leasie. By 
agreement on July 1, 1910, the lease and option were extended for flve years, 
and thereafter, by an agreement dated July 6, 1915, the agreenients of June 
15, 1909, and July 1, 1910, were extended for the further perlod of one year 
from July 6, 1915. In the last extension the manner of the exercise of the 
option was provlded for as folio ws: "Now, therefore, In considération of the 
premises, * • * it is agreed that the said instruments dated June 15, 

1909, .and July 1, 1910, be in ail things and respects extended, renewed, and 
made valld and of full force and effect for the further period of one (1) year 
from and after the date hereof. And as a further considération for sald 
extension lessee agrées that, if it shall détermine that it will not avall itself 
of the option in wiid several agreenients contalned to purchase the property 
of the lessor, Mackey Wall Plaster Company, upon the terms and conditions 
in said several instruments provlded, it will at least slxty (60) days prior to 
the flrst day of July, 1916, give the lessors in writing a notice to the effect 
that lessee wlU not purchase the said property under and by virtue of sald 
agreements; and it is agreed that if lessee shall neglect or fall to give such 
notice, at least slxty days before the flrst day of July, 1916, it will thereby 
become obligated to make such purchase and pay the considération in said 
instruments provlded to be paid in the event of purchase. * * • " It 
is admltted that the Gypsum Company took possession of the property leased 
and reraained in the enjpyment thereof during the term of the lease; that it 
paid ail rents and otherwise lived up to the conditions of the contract and 
kept in possession thereof during the extensions heretofore referred to. 

The appellant denied that it had elected to purchase the prèmlses, and al- 
légea that by létter dated Aprll 1,9, 1916, it had notifled appellee of its in- 
tention not to purchase. The Mackfey Company, on the other hand, took the 
position that the option was exercised by the Gypsum Company by failure 
to give the notice referred. to In the agreement of July 6, 1915, and accord- 
ingly, upon July 5, 1916, sent to tlie Gypsum Company deeds of conveyanee 
to the property descrlbed in the agreement; but thèse deeds were returned 
by the Gypsum Company with the statement that It had not purchased the 
property. The Gypsum Company, appellant, also contehds that the giving of 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dtgeéts A Indexes 
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the notice of nonacceptance was waived by the conduct of the Mackey Com- 
pany, or that it had estopped Itself to assert that such notice was never given, 
and further that, even if the option had been exerclsed spécifie performance 
of the agreement should not be decreed for the reason that the Mackey Com- 
pany could not glve satis.factory tltle to a part of the premlses agreed to be 
conveyed inasniuch as a part of such premlses were held under a lease from 
the Great Northern Rallway Company to the Mackey Company, whlch lease 
contalned the usual provision against asslgnment or sublettlng without the 
consent of the lessor, and beeause no satlsfactory consent had been made by 
the Great Northern Railway Company. 
The court decreed spécifie performance. The Gypsum Company appealed. 

Scott, Bancroft, Martin & Stephens, of Chicago, 111., Edwin L. Nor- 
ris, of Dillon, Mont., and George E. Hurd, of Great Falls, Mont. (John 
E. MacLeish, of Chicago, 111., of counsel), for appellant. 

Cooper, Stephenson & Hoover, Ransom Cooper, and W. H. Hoover, 
ail of Great Êalls, Mont., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] Ex- 
amination of the option contained in the agreement of July 6, 1915, 
discloses that the burden is put upon the Gypsum Company to give to 
the Mackey Company a notice in writing at least 60 days prior to July 
1, 1916, should the Gypsum Company not avail itself of the option to 
purchase, and that if the Gypsum Company should neglect or fail to 
give such notice at least 60 days before July 1, 1916, it would thereby 
become obligated to make the purchase. It was evidently understood 
by the parties to the agreement that the Gypsum Company well un- 
derstood the terms of the contract, beeause in a letter of July 14, 1915, 
addressed to the Gypsum Company, the Mackey Company notified the 
Gypsum Company that while it considered the terms of the supple- 
mental contract to be "clear and unambiguous," yet to the end that 
there might be no question as to the terms the Mackey Company wrote 
its "construction" of the contract, wherein, after referring to the pre- 
vious agreements and to the fact that the only change was that con- 
cerning élection not to purchase, it used this language : 

"The only change thereln Isi that in case you fall to notify us of your 
élection not to purchase on or before 60 days prior to the first day of July, 
1916, then you shall be held to hâve selected to exercise the option of pur- 
chase contalned in said con tracts, and we shall thereupon become obligated to 
•convey to you In manner as set forth In sald contract of June 15, 1909, ail of 
the propertles," etc. " * * * The notice to be glven under sald contract 
of July 6, 1915, shall be sufficient If deposlted in the United States mails, 
postage prepaid, and Inclosed in an envelope addressed to elthter of us at 
the City of Great Falls, county of Cascade, state of Montana." 

Upon April 19, 1916, the manager of the Gypsum Company wrote 
to Mackey, the président of the Mackey Company, at Minneapolis, the 
following letter: 

"Dear Sir : On May 5th our option to purchase your mlll property at Great 
Falls eipires. I am writing you in advance of that date to Inform you that 
conditions in Montana at thia tlme are such that it will be necessary for us 
to cancel our arrangement wlth you at the tlme of its expiration, which is 
July Sth. We hâve had men looking for gypsum almost eonstantly slnce our 
last meeting, and so far our efforts ha^'e been fruitless. If you care to corne 
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down and talk the matter over, we vvlU be glad to hâve y ou do so. Expect 
to give you formai notice on May 5th that we do not care to purchase your 
property." 

Thereafter Mackey went to Chicago, and about April 28th had a 
conférence with the manager of the Gypsum Company. PossibiHties 
of continued lease were spoken of, but according to the testimony of 
Mackey the manager of the Gypsum Company told him that on May 
4th or 5th formai notice dechning to purchase would be sent, to which 
Mackey replied that whatever they decided to do should be sent to 
him care Mr. Cooper at Great Falls. 

[2] It is contended that the letter of the 19th was sufficient notice, 
and that there could be no doubt of its meaning after the conférences 
between the officers of the Gypsum Company and Mackey held about 
April 28, 1916. But after a careful reading of the whole évidence we 
must uphold the finding of the District Court to the efïect that there 
was nothing in the conférence had about that time which could fairly 
be construed to be a notice by the Gypsum Company to Mackey that 
the option was not to be exercised. It is very plain that the letter of 
April 19th was not the notice required under the terms of the contract. 
When the Gypsum Company wrote that it expected to give formai no- 
tice on May 5th that it did not care to purchase the property, evidently 
the writer of the letter well understood the necessity for formai no- 
tice as required by the terms of the agreement, and was careful not to 
give such a notice, which, of course, would bave been of binding force. 
The efifect of the letter was to let the Gypsum Company hold on with- 
out décision and still notify Mackey that it might elect not to buy. 
Mackey's testimony was that by the letter "they had not said anything, 
and they were left in a position to do or not do as they might later on 
détermine." 

Was there a waiver of the need of further notice after the confér- 
ence of April 28th, and did Mackey by his conduct estop himself from 
asserting that he was entitled to any further notice ? It is true that in 
the conversations between Mackey and the agents of the Gypsum Com- 
pany in Chicago there was talk of another extension of the lease> and 
Mackey spoke of personally examining the properties, and was given 
a letter by the Gypsum Company to its superintendent in Montana 
which would enable Mackey to inspect the property for himself ; but 
no definite proposition of lease was made, and no agreement of any 
kind was entered into, and Mackey's évidence is that, when a proposi- 
tion of continuing the lease was discussed, he told Mr. Knode of the 
Gypsum Company to put in writing whatever they had in mind and 
send it to Mr. Cooper. He said that when they were discussing a 
lease he had no means of knowing what they had in mind, and that 
when he left he was not aware that they had decided not to buy; nor 
did he visit the properties and présent his letter of introduction. 

It would extend this opinion too far to quote at length from the tes- 
timony. We hâve gone over it very carefuUy, and arç unable to infer 
that Mackey had reason to believe that no formai notice would be sent, 
nor do we perceive that Mackey by his statements or conduct induced 
thè Gypsum Company représentatives to act upon the belief that he 
waived or would waive the notice to which his company wàs entitled. 



UNITED STATES GYPSDM CO. V. MACKEY WALL PLASTER CO. 401 

It is said that equity would not specifically enforce the contract for 
lack of mutuality of remedy under Ihe contract. This contention is 
based upon this ground : By the contract of June 15, 1909, the Mackey 
Company agreed to convey to the Gypsum Company a certain lease- 
hold interest acquired by the Mackey Company from the Great North- 
ern Raiiway Company in June, 1908. In the leàse we find this pro- 
vision: 

"The lessee shall not and will not asslgn this indenture, nor permit any 
other person or corporation to u.'^e or occupy any part of the premises heret^y 
deniised without first having obtained the wrltten cousent of the lessor, its 
Kuccess(jrs or assigns, tliereto." 

Appellant's argument is that equity could not compel the Mackey 
Company to obtain the written consent of the Raiiway Company to the 
assignment of the lease of June, 1908, to the Gypsum Company; that 
inasmuch as the Raihvay Company was not a party to the contract of 
June, 1909, between the Mackey Company and the Gypsum Company, 
the court would hâve no jurisdiction to require the Raiiway Company 
to do anything concerning the leasehold in the action between the two 
companies hère involved. The force of this contention is met by the 
fact that the Gypsum Company went into possession and continued to 
occupy the property afifected by the lease from the Raiiway Company 
for a number of years before this suit was instituted, and througliout 
the period paid to the Raiiway Company the rentals as they became 
due under the lease, copy of which was attached to the agreement be- 
tween the Gypsum Company and the Mackey Company ; and further- 
more by the évidence that just before the last two named companies 
made their agreement in June, 1909, counsel for the Gypsum Com- 
pany prepared the consent of the Raiiway Company tO' the subleasing 
of the property and the subséquent assignment thereof and forwarded 
the written consent in duplicate to the gênerai traffic manager of the 
Raiiway Company at St. Paul, with a letter asking immédiate exécu- 
tion by the Raiiway Company and the mailing of the same to the prés- 
ident of the Gypsum Company and to the Mackey Company. It also 
appears that the trafific manager of the Raiiway Company, by letter 
to counsel at Great Falls dated June 12, 190Ç', returned a copy of the 
written consent, and stated that he had sent a copy to the président 
of the Gypsum Company at Chicago. Under the circumstances the 
proof was clear that consent was given by the Raiiway Company be- 
fore the original contract was executed, and there was no want of 
mutuality of remedy. 

It is said, however, that upon the trial of the case the Mackey Com- 
pany made no showing that it had procured and delivered to the Gyp- 
sum Company the heretofore referred to written consent of the Raii- 
way Company to an assignment of the lease. This is a correct state- 
ment, and when the District Judge announced his opinion he held that 
spécifie performance of the contract would not be decreed without évi- 
dence of the written consent of the Raiiway Company, and he directed 
that if within 30 days the Mackey Company obtained the consent de- 
cree would be made in its favor; otherwise, decree would be for de- 
252 F.— 26 
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fendant. But within the 30 days the consent heretofore referred to 
was deposited in court. Défendant then objected to the sufficiency of 
the consent, whereupon the Mackey Company was given 30 days to 
show that the consent was binding on the Railway Company. Déposi- 
tions were taken and read, oral testimony was heard by the court, and 
decree for spécifie performance followed. 

[3] We are of opinion that the court did not go beyond its power 
in requiring the Mackey Company to prove the fact of consent of the 
Railway Company as a condition to the making of the decree. Dresel 
V. Jordan, 104 Mass. 407; Van Riper v. Wickersham, 17 N. J. Eq. 
232, 76 Atl. 1020, 30 L. R. A. (N. S.) 25, Ann. Cas. 1912A, 319; Hep- 
burn V. Dunlap, 1 Wheat. 179-194, 4 L. Ed. 65 ; Kentucky Distilleries 
& Warehouse Co. v. Blanton, 149 Fed. 31, 80 C. C. A. 343. 

[4] The next point made by appellants is that the instrument of con- 
sent by the Railway Company was fatally defective, because it was 
not dated, had no corporate seal thereon, and was not shown to hâve 
been signed by authority on behalf of the company. To meet thèse 
points dépositions were offered. Counsel for the Gypsum Company 
objected upon the ground that the dépositions were not taken in com- 
pliance with rule 47, Equity Rules of the Suprême Court (198 Fed. 
Kxxi, 115 C. C. A. xxxi), in that the court, after considering the affidavit, 
permitted the dépositions to be taken upon 5 days' notice of the time 
and place of taking the same, whereas the rule cited contemplâtes for 
plaintiff's dépositions 60 days from the time the cause is at issue. The 
rule, however, expressly provides that dépositions taken under a stat- 
ute or order of court shall be taken and filed as prescribed unless oth- 
erwise ordered by the court or judge for good cause shown. 

The court acted upon cause shown which was satisfactory, and we 
find no substantial reason for disturbing its action in the matter. 
The dépositions need not be set forth. Suffice it to say that they 
satisfactorily established the exécution of the consent by one of the 
vice présidents of the Railway Company in June, 1909, prior to the 
exécution of the agreement between the parties to the présent litigation. 
The objection that it was not shown that the records of the Railway 
Company were properly kept is not well taken, considering the testi- 
mony of the secretary and treasurer, who was the custodian of the 
earlier, as well as the présent, records of the corporation, and the 
by-laws which were put in évidence. Union Trust Co. v. Dickinson, 
30 Cal. App. 91, 157 Pac. 615; Gold Glen Mining Co. v. Dennis, 21 
Colo. App. 284, 121 Pac. 677. 

We find no error in the record, and affirm the decree. 
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LACKNER V. McKECHXEY et al. 

Mir.LER et al. v. LAClvNER et al. 

(Circuit Court of Appeals, Seventh Circuit. March 13, 1918.) 

No. 2127. 

1. Partnersiiip i®=3.S41 — Dissolutton— Claims. 

On pro<!epdliigs to wind up partnersiiip afCalrs, creditors wUl be per- 
mitted to intervene and file their claims against the partnership assets 
and against indlvidual partners. 

2. Partnership <g=3344 — Dissolution— Authobitt of Court of Equity. 

Where creditors filed their claims in a proceedlng to wind up a part- 
ner.ship, the court of eQuitj', which necessarily determinss the validity 
and extent of the claims for the purpose of devoting any partnership 
assets to the payment thereof before distribution, vvill not remit claim- 
ants to another tribunal for full relief, if the partnership assets are dé- 
ficient, but wlll give Personal judgment against the partners for the de- 
flciency. 

3. Partnersiiip <g=>341 — Proceedings to Wind up. 

Where a blll by the executor of a deceased partner, seeking to wii^d 
up partnership affairs, alleged the existence of partnership assets, cou- 
sisting of claims against a raunlclpality, and creditors Intervened, prov- 
ing their claims, a court of equity may grant them relief against the sur- 
viving partners and the executor of the deceased partner, though the 
olaims against the municipallty proved worthless. 

4. Courts «g^sBlS — Fédéral Courts— Citizeinsiiip. 

Where a citizen of Ohio, the executor of a deceased partner, flled in 
the fédéral court a blll against the surviving partners, résidents of Illi- 
nois, to wind up the partnership affairs, which alleged the existence of 
partnership assets, and creditors Intervened, lield that, though the al- 
leged assets proved worthless, the court had .iurlsdietlon to enter decrees 
in favor of the claiinants against the surviving partners and the executor 
as such, regardless of the cltizenship of the claimants. 
.5. ExEcuTOBS AND Administratobs ®=525 — Foreign Executoes — Suit 
Against— Waiver of Privilège. 

.\ssuming that under the Illinois statutes a foreign executor Is not 
subject to suit, that privilège may be waived, and a foreign executor of 
a deceased partner, by flllng hls blll for an accounting and invltlng the 
adjudication of creditors' claims, waives his privilège, both as against 
the partners and creditors who may intervene. 

6. ExECUTOHS AND Administrators i©=>525 — Foreign Executobs— Suit 

Against— Waivbb of Privilège. 

Where a foreign executor, who sued to wind up partnership afCairs, 
flled a gênerai demurrer for wnnt of equity against the claiin of flrui 
creditors, he waived any personal privilège exempting him as a foreign 
executor from suit. 

7. Partnership <g=>258(3) — Deceased Partners— Liabihties or. 

Under Rev. St. Ohio, § 6102, establlshing the separate UablUtles of the 
surviving partners and"of the estate of a deceased partner for joint flrni 
obligations, a claim agauist a deceased partner'» estate may be flled or 
sued upou wlthout first exhausting the firm assets or establlshing the 
surviving partners' iusolvency. 

8. Limitation op Actions <g=»50(3) — Acceual — Compensation of Attornby. 

Where attorneys were generally employed for certain litigatlon, their 
cause of action for compensation does not accrue until the end of tlie 
service or their withdrawal from the litigatlon, and hence limitations do 
not begln to run until that time. 

^ïSjFor otber cases see same toplc & KEY-NUMBBR in al) Key-Numbered Digests & Indexes 
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9. PÀETNERSHIP cS=3247 — OoNTBACTS— CojfTINtJANCE. 

Where a partnership enîïaged attomeys to prosecute Utigatlon for tlie 
firm, and such lltigatlon was unfinished at tlie tlme of the death of oiie 
of the partners, sucli death dld not, the contract being joint, terniinate 
the eniployment. 

10. Equity <g=5350 — ^Order ot Rei-Referek-ce— Lâches. 

Wliere proceedlngs were not dlsmissed because of failure to take testi- 
mony vvithln three months, as required by old eijuity rule 60, an order of 
re-reference thereafter walved any possible lâches. 

11. Bqxtity <S=3359 — Right to Dismiss— Effect. 

WTiere attorneys, vvho had performed services uiider a contract with a 
partnership, flled their claim in a proceeding brought by the executor of 
a deceased partner to wind up the partnership afCairs, held, that they 
acquired an independent standing in the suit, and the court should not 
allow the original bill, etc., to be disniissed until the intervening pétition 
was disposed of on the merits. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

Bill by lyCvi C. Weir, as executor of the estate of Frédéric C. 
Weir, against John McKechney and others, which, after the death 
of complainant, was revived in the name of Joseph L,. Lackner, his ad- 
ministrator. John S. Miller and another filed an intervening pétition, 
and from a decree dismissing the original bill, cross-bill, and inter- 
vening pétition, petitioners appeal. Reversed and remanded, with 
directions. 

On July 28, 1900, Levi C. Weir, a citizen of Ohio, and the executor of tlie 
estate of Frédéric C. Weir, appointed as such by the courts of Ohio, of which 
Frédéric was a résident, flled a bill as such executor against John Mc- 
Kechney and John BIcKechney, Jr., alleged to be the surviving copartners ot 
Frédéric, and citizens of Illinois. The bill charges that while the partnership 
was to continue until certain work with the city of Chicago and the drsiinage 
canal was eomi)leted, and during such time the défendants should superinteiul 
the work without pay, they had nevertheless wrongfully paid out fuuds of 
the partnership to one ot theni for such services. Other wrongful transac- 
tions were charged. ïhe bill further alleged that in 1897 an action was 
brought against the city of Ohieago; that on March 1, 1899, Frédéric died; 
that the action was revived in the uame of the défendants, as sur\'iving part- 
ners, on Mardi 10, 1890 ; that in August, 1899, a large judgment was recovercd 
against the city of Chicago; that an appeal was then pending from the judg- 
ment, which judgment constituted the only remaining asset of any value; 
and that ail of the business had been completed, except to coUect the judg- 
ment and pay the debts of the flrm and to distribute the suri'lus between 
plaintiff and the défendants. The bill then reclted the firm indebtedness to 
sundry persons, ineluding Levl C. Weir in his individnal capacity as an ac- 
commodation Indorser and for money loaned slnce the death of Frédéric. In- 
solvency of the défendants, and the threat and danger of a settlement of the 
judgment and the disposition thereof, to the injury of the bona tide creditors 
of the partnership and of Frederlc's estate, were charged, and an accounting 
of the partnership transactions and adjustment of the rights of the parties 
prayed for ; the plaintiff offerlng to pay the défendants whatever ndght be 
due. 

The défendants, answering, denied insolvency, as well as the allégations of 
wrongdoing, and charged that Levi was interested witli his brother Frederlo 
in the latter's share in the flrm, and as such was llable for the flrm's debts 
and should be made a party to the suit. They further flled a eross-btU for an 
accounting as to several joint enterprises. Levi was never servpd individually, 
and never in any manner appeared in the proceeding other ttuui in his ca- 

©ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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pacity as exeeutor of Fre<lerlc's estate. Certain asreenients, in the nature of 
an armistice, were snbse(]uiently made by tlie parties. In February, 1902, the 
wife of John McKeclniey, ciaiminj; an interest in the firm's assefs under this 
afçreement, filed a blll In the state court for the appoiiitment of a receiver. 
ïhereupon a supplem entai i)ill was filed in the court below. The state court 
proceedings were restraiiied. and the order appolnting a receiver for the firm 
in the court below was afflrnied in this court. McKechney v. Weir, 118 Fed. 
805, 55 C. C. A. 417. 

In April, 1904, the défendants flled a pétition, alleging that the receiver had 
110 funds to conserve the estate; that they were unable to pay the attorney's 
fées of the présent appellants, John S. Miller and Merritt Starr, who liad 
repre.'spnted the firm in the litigation with the city of Chicago ; that thèse 
counsel had given notice of their intention to withdraw, whereupon they 
prayed authority to employ counsel to prosecute the claiuis. Levi C. Weir, as 
exeeutor, in his answer to the pétition, alleged that, slnce tlie death of Fréd- 
éric and during the pendenc-y of the action against the city of Chicago, he had 
advanced considérable sums for the benefit of the firm, and spetifically had 
advanced the money necessarj' to pay Miller and Starr to file a pétition for 
rehearing, after the Suprême Court had reversed the .indgment against the 
city of Chicago; that by this action the opinion had been modified, so that a 
recovery against the city was deemed probable. He denied any liability to 
Messrs. Miller and Starr for their past services. McKechney's pétition was 
subsequently withdrawn by leave of court. 

In July, 1904, the firm of Peck, Miller & Starr withdrew their appearance 
as solicitors for the défendants in this cause, and thereupon the api>ellants, 
by leave of court, filed their intervening pétition in the proceedings. This pé- 
tition alleged that the firm of Weir, McKechney & Co., and its several mem- 
bers, about January 26, 1899, retained the petitioners in and about their busi- 
ness and in the proseeution of claims against the c-ity of Chicago; that the 
original eontract of employm. it was made by John McKechney, the managing 
partner, and was ratlfled by Frédéric C. Weir; that, shortly after Frederic's 
death, the survivlng partners renevved the re(iuest that the petitioners prose- 
cute the claims, and that thèse requests and the promise to pay for the serv- 
ices were made at the instance or with the assent of Levi O. Weir, tlie exécu- 
ter : that, shortly after his appointment as exeeutor, Levi, as exécuter, re- 
newed the requests that the petitioners prosecute the suits; and that pur- 
suant thereto they hâve rendered services to the firm since January 20, 1899. 
The pétition further recites the recovery of the judgment against the city of 
Chicago in the sum of over half a million dollars in August, 1899, but Its 
final reversai in the Suprême Court of Illinois ; that the action was then 
still i>ending and undetermined. Petitioners charged that the balance due 
tliem, amounting to over |65,000. was a lien upon the assets of the firm, to 
be pald therefrom before any division among the partners. It charged the 
insolveney of the défendants McKechney ; furtlier that Levi C. Weir is the 
principal legatee of Frédéric, und that the estate of Frédéric is solvent; that 
Ijevi, as exécuter, has large sums in excess of ail individual and firm debts of 
Frédéric. I.evi, as exécuter and individually, as well as the McKeehneys, 
were made parties respondent. Petitioners prayed for an order calling upon 
creditors to prove their claims and for an allowance of petitioners' claim, to 
be pald to thera, as well as for gênerai relief. 

Ijevi C. Weir, as exeeutor, demurred to the pétition for want of equity. Ap- 
pended to the demurrer was an atfidavit of the attorney, stating that I^evi was 
without the jurisdlction, and that the attorney did not represent Levi person- 
ally and had no authority to appear for hlm individually. The order over- 
ruling the demurrer of I^evi C. Weir, as exécuter, and directing him to 
answer the pétition, contained the follovving addition : "The question as to 
the right of said petitioners to recover as against I>evi C. Weir, exécuter of 
the last vvill and testament of Frédéric C. Weir, deceased, to be paid from 
or ont of the assets eoming to his hands as exeeutor or received by him as dev- 
isee under the will of Frédéric C. Weir, deceased, is reserved, and not passed 
upon, by the action taken in overruling said demurrer." Thereujion I^evi C. 
Weir, as exeeutor, filed a document, entltled "a demurrer in part and an 
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answer to the resldue of tUe pétition." As to so much of the i)etltloo as 
charged the reoelpt by I>evi, as executor, of large sums of money, and as 
prayed that Levl, as executor, mlght be decreed to pay the petltioners tue 
amount which might be found due and owlng them, I^evl, as executor, demur- 
red generally for want of equlty, and as to the resldue of the pétition an- 
swered that he neither admitted nor denled the original retainer of petltioners, 
the ratification by Frédéric, the renewal of the contract after Frederic's death, 
by the surviving partners, but denled that the survlving partners' promises 
were made with his assent, or that he requested the petltioners to attend to 
the business of the flmi. The petltioners replied to so much of this document 
as purported to answer the pétition, and as to the remainder moved that 
it be strlcken ont. 

The cause had been referred to a master In chancety in 19(X). In March, 
1905, prior to the disposition of the demurrers to Miller and Starr's pétition, 
this order of référence was ordered to stand. No proceedings were taken 
thereunder, and on December 16, 1&12, rhe order of référence was set aslde, 
and the "cause" referred to another master. In the meantlme, by the order 
of September, 1910, .Joseph L. Lackner, as administrator de bonis non wlth 
the wlli annexed of Frédéric C. Weir, deceasod, was substltuted as complaln- 
ant, and it was ordered that ail Intervening pétitions flled should stand 
withoiit préjudice by reason of the death of Levl C. Weir. 

In February, 1913, testlmony was begun to be taken before the masiter on 
the pétition of Miller and Starr. In June, 1913, the hearlng was stayed by 
order of court. In .lanuary, 1914, the proceedings before the master were 
agaln stayed, and dlscontlnued untll the détermination in the state court 
of a Mil of revlew of the former proceedings and the .ludgment in favor of the 
clty of Chicago. On Mardi 16, 1914, a decree was entered, denying the mo- 
tion of Miller and Starr for the vacation of the stay orders and for permis- 
sion to proceed with the taking of testlmony, the decree reciting that the de- 
murrer to the bill of revlew in the state court had been sustained, but that an 
appeal therefrom was pending. The decree further denled the motion of 
Miller and Starr for permission to the master to certify the évidence there- 
tofore taken by him, and sustained the objection to any proof on the inter- 
vening pétition, and thereupon, on motion of the complainant, dismissed the 
original bill, cross-bill, and ail Intervening pétitions. From this decree, the 
présent appeal was taken. 

It is to be noted that the bill of revlew in the state court had been flled after 
the clty of Chicago, under its plea of set-off, had been suceessful in the orig- 
inal litlgatlon, and it may be added that, pending the présent appeal, the bill 
of revlew has been flnally dismissed. 

John S. Miller and Merritt Starr, both of Chicago, 111., for appellants. 
Charles H. Aldrich, of Chicago, 111., and Lawrence Maxwell, of Cin- 
cinnati, Ohio, for appellees. 

Before MACK and ALSCHULER, Circuit Judges, and GEIGER, 
District Judge. 

MACK, Circuit Judge (after stating the facts as above). [1,2] 1. 
Concededly, on proceedings to wind up copartnership affairs, creditors 
will be permitted to intervene and file their claims against the copart- 
nership assets and against the individual members of the firm. A 
court of equity, necessarily determining the validity and extent of their 
claims for the purpose of devoting any partnership assets to the pay- 
ment thereof before any distribution as between the copartners, would 
not remit them to another tribunal for fuU relief, if the partnership 
assets proved déficient, but would give personal judgment against the 
copartners for the deficiency. Johnson v. Miller, 50 111. App. 60. 

[3] But it is contended that this personal deficiency judgment will 
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be rendered only in a case in which there are actual firm assets that 
hâve been brought within the jurisdiction of the court. A bill might 
conceivably be brought after ail firm assets had been dissipated, for 
an accounting as to the past transactions, and a settlement as between 
the copartners because of those transactions might be decreed, regard- 
less of the existence of unpaid partnership dehts, and therefore with- 
out a détermination of the amount of such outstanding liabilities. 

Such, however, is not the ordinary bill to wind up a partnership, and 
such was not the bill in this case. It was charged, and for many 
years believed by ail the parties, that there were partnership assets of 
very great value, namely, the claim against the city of Chicago. In 
and by the bill itself creditors were expressly invited to come into 
the proceedings. One of the essential objects of the original litiga- 
tion was to prevent the défendants from exercising their power over 
this claim or judgment to the détriment both of the complainant, as 
executor of the deceased's personal estate, and of the firm creditcrs 

When the copartners themselves hâve asserted, and it may be as- 
sumed hâve honestly believed in, the existence and value of firm as- 
sets, and thus hâve invited and led their creditors to come into the 
dissolution litigdtion for satisfaction of their claims, instead of re- 
sorting to a direct action at law or in equity against the estate of the 
deceased partner or the surviving members of the firm, and to remain 
therein until their rights in such an original action would be barred by 
the statute of limitations, neither principle nor any authority cited or 
found compels or justifies a court of gênerai chancery jurisdiction in 
refusing to exercise that jurisdiction, and to render personal judg- 
ment in favor of the firm creditors, merely because the supposed firm 
assets hâve finally proven to be valueless. 

[4] 2. Although the claim against the city of Chicago was a chose 
in action, the fédéral court, through its receiver, obtained control 
thereof. Firm creditors were thereby prevented from seeking to re- 
alize payment of their claims out of this fund, as they might otherwise 
hâve donc through attachment or garnishment proceedings in the 
State courts. Whether this claim should eventually turn out to be 
valuable or valueless, either because of a set-ofif or otherwise, it was 
deemed by the parties and was in fact an asset of the estate — an as- 
set which at the time the original proceedings were begun had a very 
substantial value, and which, even at the time appellants' intervening 
pétition was filed, was deemed by the parties to be of some value. 
Moreover, the partnership as such was alleged to hâve a claim against 
the défendants for moneys wrongfuUy taken from the firm property — 
a claim which, if substantiated, would enable the partnership to share 
pro rata with individual creditors of the insolvent partner (Burdick, 
Partnership [3d Ed.] p. 313), and thus perhaps yield something for 
firm creditors. The relative rights of the copartners in and to the 
firm assets at the time that the original bill was tiled could not be finally 
adjudicated until the rights of the creditors should hâve been deter- 
mined ; the détermination, therefore, of the validity and amount of 
the creditors' claims against the firm was certainly proper and ger- 
mane to the subject-matter of the principal proceedings. 
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But, even if there had been confessedly no partnership assets, a 
détermination of the affairs of the copartnership and the mutual rights 
of the copartners would hâve made adjudication of the firm liabilities 
none the less germane or désirable. While creditors could not hâve 
been compelled to submit themselves to the jurisdiction of the court, 
they were very properly admitted, irrespective of citizenship, for this 
purpose. Only with them before it could the court properly and fully 
wind up the partnership afifairs. Not merely in their own interest, 
therefore, but in the interest of the principal parties to the litigation 
and for the purpose of determining the latters' relative rights, are 
creditors permitted to intervene in such proceedings. It may be that 
a Personal decree in their favor as against their debtors is not abso- 
lutely essential to the settlement of the main proceedings ; but with 
the parties properly before it, not merely as claimants of the fund, 
but as parties, the extent and validity of whose entire claim must be 
found, the jurisdiction of the fédéral chancery court, in our judgment, 
justifies and requires that, upon the adjudication of the amount of the 
claim, payment thereof should in a proper case he decreed, irrespec- 
tive of the citizenship of the intervening creditors. The decree, how- 
ever, would be against the executor or administrator as such. 

[5, 6] 3. Assuming that under the Illinois statutes a foreign ex- 
ecutor is not subject to suit, clearly this privilège may be waived. 
Weir, as executor, by filing his bill for an accounting, necessarily and 
expressly oflfered to pay what might be found due from him to the 
défendants ; but, inasmuch as he invited the adjudication of creditors' 
claims, he must be held likewise to hâve waived any such privilège 
as against them. Decker v. Patton, 20 lU. App. 210. Moreover, he 
filed a gênerai demurrer for want of equity to appellants' claim. He 
thereby waived any personal privilège exempting him as a foreign 
executor from suit. Newark Savings Institution v. Jones' Executors, 
35 N. J. Eq. 406; Palm's Adm'r v. Howard (Ky.) 102 S. W. 267. 
Cf. Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 440, 36 E. Ed. 
130. 

[7, 8] 4. Weil v. Guerin, 42 Ohio St. 299 (and see, too, Gaines v. 
Therman, 8 Ohio N. P. [N. S.] 521, 20 Ohio Dec. 95), construing sec- 
tion 6102 of the Ohio statutes, establishes the separate liabilities of the 
surviving partner and of the estate of the deceased partner for joint 
firm obligations. The clear intimation therefrom is in accordance with 
the overwhelming weight of American authority that in Ohio such a 
claim against the deceased partner's estate may be filed in the probate 
court or sued upon without first exhausting firm assets or establishing 
the surviving partner's insolvency. The claim might therefore hâve 
been filed against the estate as soon as it accrued. But in our judgment 
it did not accrue until the withdrawal of appellants from the litigation 
after the final décision in the Suprême Court of Illinois, and this was 
within the Ohio statutory period of one year prior to the filing of the 
intervening pétition. 

[9] Appellants' claim is based upon a gênerai employment for cer- 
tain litigation, not for a fixed time on a fixed salary. The cause of 
action, therefore, does not accrue from day to day, but only at the 
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termination of the service. Walker v. Goodrich, 16 111. 341 ; 2 
Mechem, Agency, § 2262. The death of Frédéric did net necessarily 
terminate the contract. If only for the purpose of winding up the 
affairs, the firm continued thereafter, and the surviving partners 
remained, as they had theretofore been, the managing members of 
the firm. As such, it was their duty on behalf of the firm to continue 
the litigation, and in so doing they were fully authorized to permit 
the continuance of the contract ôf employment with the appellahts, 
entered into in the lifetime, and with the assent of Frédéric. The ob- 
ligation resulting therefrom is but a continuation of the original obli- 
gation incurred by ail of the copartners. That appellants' perform- 
ance was uncompleted at FTederic's death, and was only completed 
thereafter, does not absolve the estate of the deceased partner f rom 
direct liability therefor, in view of the nature of the services as in- 
cidental to the winding up of the partnership aflfairs. See Mason v. 
Tiffany, 45 111. 392; Hughes v. Gross, 166 Mass. 61, 43 N. E. 1031, 
32 Iv. R. A. 620, 55 Am. St. Rep. 375; 2 Mechem, Agency, § 1567; 
In re Kalbfell, 27 Pittsb. Ug. /. (N. S.) 210; Id., 30 Pittsb. Leg. J. 
(N. S-) 274. The situation is totally unlike that which arises when 
a surviving partner incurs new obligations, not incidental to the wind- 
ing up, or gives negotiable paper for old obligations. 

[10] 5. It is clear from the record that the présent proceedings 
were not dismissed because of a failure under the old equity rule 69 
to take testimony within three months. The order of re-reference 
in December, 1912, waived any possible lâches of any of the parties in 
this respect. 

[11] 6. Appellants, as interveners, had obtained an independent 
standing in the cause. They were entitled to proceed to establish 
their claim. The original plaintiff and défendants might waive their 
mutual accounting, but they could not thereby destroy appellants' 
rights as a party litigant. The court should not permit the original 
bill to be dismissed until such an intervening pétition is disposed of 
on the merits. C. & A. R. R. Co. v. Union Rolling Mill Co., 109 
U. S. 702, 3 Sup. Ct. 594, 27 L. Ed. 1081. 

The decree must therefore be reversed, and the cause remanded, 
with directions to permit appellants to proceed with the taking of 
évidence, and for further proceedings consonant with the views here- 
in expressed. 



THE NORMAN B. RBAM. THE SENATOR. WOLVERINE S. S. CO. v. 
PITTSBURGH S. S. CO. 

(Circuit Court of Appeuls, Seventh Circuit. May 16, 1918.) 

No. 2376. 

1. Collision <S=>tl.S — Neolioence — Disreg.irding Signals. 

A sliip whlcU was procfedliig dovvn St. Msiry's river at full speed, and 
wliicti collided with anotlier vesirel attenii)ting to turn iu the river, held 
at fault, because disregardiiig refusai of the second vessel to cousent to 

ig:::3For otUer cases see saine toplo & KBY-NUMBEK in ail Key-Numbered Digests & Indexes 
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passage ; this belns so, both wlthout regard to the aame and under niles 
23 and 26 of the Wliite Law, and pilot rules 1 to -1. 

2. Collision <S=>92 — Passinq Vessel— Staeboakd Hand Rule. 

Where vessel leaving Its berth In a river was proceeding dlrectly across 
the course of one coming downstream for the purpose of turning down 
stream, held that, while the starboard hand rule was Inapplicable, the 
rule for passlng agreement by signal, or for checking or stopping in lieu 
thereof, Is applicable, 

3. Collision <S=>102— Liability— Vessels at Fault, 

Where a steamer coming down St. Mary's river and one whlch was turn- 
ing after leaving its berth colllded, held that, though the steamer com- 
ing down was at fault in disregarding the one turning, the vessel turning 
was also at fault in crosslng the course of the other. 

4. Collision <g=»20 — LiAsiLiTt— Last Cleab Chance Rule. 

The last clear chance rule is not applicable in collision cases. 

5. Collision <©=>144 — Damages— Division. 

Where both vessels whlch colllded were at fault, the Uabillty must be 
divided. 

Appeal from the District Court of the United States for the Eastern 
District of Wisçonsin. 

In Admiralty. Libel by the Wolverine Steamship Company against 
the steamer Norman B. Ream, together with cross-Hbel by the Pitts- 
burgh Steamship Company against the steamer Senator. From a de- 
cree dismissing the hbel, and awarding damages to the cross-libelant, 
the Hbelant appeals. Reversed and remanded for further proceedings. 

Harvey D. Goulder and Frank S. Mastén, both of Cleveland, Ohio, 
for appellant. 

H. A. Kelley, of Cleveland, Ohio, for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

M ACK, Circuit Judge. On libel and cross-libel for damages growing 
out of a collision, the District Court dismissed the libel, and, finding 
the Senator solely at fault, awarded $10,238.81, with interest, as dam- 
ages to cross-libelant, owner of the Norman B. Ream. The Senator 
claimed damages of $110,000; the Ream, something over $10,000. 

The testimony, taken by déposition, established that the Senator, a 
steamer with a keel length of about 410 feet, laden with ore, was pro- 
ceeding down St. RJary's river at full speed, about ll^t miles an hour, 
on a clear summer morning, somewhat outside the sailing line marked 
on the government's charts between the American mainland on the 
westerly side and Pipe Island, about three-quarters of a mile out. The 
Ream, whose keel length is 580 feet, had left a coal dock (which is on 
the American mainland about 3,300 feet west of the sailing Une), in- 
tending to wind about and also to proceed downstream. As the Sena- 
tor was making a bend about Sweet's Point light, a httle below the 
bend in the charted course, her master had observed the Ream lying 
at the dock. His view of her was obscured for a time by the trees 
on Sweet Island ; when he next observed her, she appeared to him to 
be heading upstream in the direction of Sweet's Point light. At this 
time, when the Senator claims to hâve sounded her first two-blast sig- 
nal, the vessels are testified by the Senator's captain to hâve been about 

©saFor other cases see same topic & KEY- NUMBER In al! Key-Numbered Dlgesta & Indexes 
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a mile apart; the distance, however, would seem to be nearer two 
miles. 

The master of the Ream saw the Senator headed downstream before 
he left his anchorage at the dock. There she lay, bow upstream. To 
avoid a shoal above and to facilitate her turn, she backed, on leaving 
the dock, until she was abreast its southeast corner. Thereupon she 
went ahead under checked sped until her stem had cleared the north- 
west corner of the dock; then she proceeded full speed ahead under 
a hard aport helm. It was her intention to round to and go down the 
river, but when she had progressed about half the distance ont to the 
sailing course, her master, discovering she was not swinging to star- 
board as she should, sent his mate, who was amidship, aft to see what 
was wrong with the steering gear. At the same time, and, as the 
Ream's captain and crew testify, before any signal from the Senator 
was heard, the engines were backed full speed astern for the twof old 
purpose of stopping her headway and of accelerating her turn, by 
throwing her stern to port and her bow to starboard. lier engines 
were kept rung up full sped until after the collision. 

The first two-blast signal, which the Senator's captain and crew tes- 
tify was sounded when the boats were a mile apart, was not heard by 
the Ream. A similar second signal, the first heard by the Ream, was 
sounded shortly after her engines were reversed. The distance be- 
tween the two vessels at that time is variously estimated by the witness- 
es between a quarter of a mile to a mile or more ; the testimony satis- 
fies us that it was not less than three-quarters of a mile. The double 
blast was immediately answered by an alarm of several short, sharp 
blasts from the Ream. The Senator replied with another two blasts; 
the Ream rejoined with another warning alarm. By this time the ves- 
sels had approached within about a quarter of a mile of each other. 
The master of the Senator testified that, on hearing the iirst alarm of 
the Ream, the Senator immediately hard astarboarded, swinging, in 
his judgment, almost two points to port; that, when the bow of the 
Senator had cleared the Ream, the Senator hard aported, in order to 
eut her stern to port and away from the Ream ; that he thus overcame 
in less than 250 feet the swing to port and swung a point to starboard. 
His attempt to dodge the Ream failed, however, and she struck his 
boat about 48 feet abaft amidships. He further testified that he knew 
from the danger signais that there was something wrong, and believed 
the signais to indicate that the Ream's captain considered his proposed 
Crossing of her bow dangerous and wanted him to keep clear ; that he 
kept on full speed for two or three minutes, though he had not obtained 
the requested passing agreement; that, under the rules, he knew he 
should hâve backed or checked. 

According to the Ream's testimony, by the continuons backing of 
her engine at full speed, she had overcome her headway at the time 
of the collision, and, if moving at ail, was going astern. On the one 
hand, it is contended that the Ream, by virtue of her own headway, 
ran into the side of the Senator; on the other, either that she was 
drawn in by the suction of the vessel crossing her bow full speed, or 
that, after the Senator's bow had cleared the Ream, her stern, still 
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under the influence of the hard astarboarding, continued to eut to star- 
board and swing towards and against the stern of the Ream. 

Subséquent investigation disclosed that a leather in one of tlie cyl- 
inders of the telemotor had become spongy and tipped back, thus 
preventing the oil in the tube Connecting the pilot house and the gear 
aft from being forced one way or another, with the resuit that the 
steering engine could exert no control over the rudder. The engineer, 
who had fitted the boat out that spring, inspected the telemotor very 
carefully, installed new leathers in the engine room, examined the 
leathers in the pilot house, charged the telemotor with oil, and tried 
it out thoroughiy. The engineer in charge at the time of the accident 
testified that the ordinary life of leather is three to five years, and 
that the ordinary engineering practice is to examine the leathers and 
replace the defective or worn ones in the spring of each year; but it 
is not usual to inspect the leathers during the season. He had made 
on each trip the usual inspection of the chains, engine bearings, and 
packing. He had experienced no trouble with the steering gear since 
he had taken charge at the beginning of the year. The master of the 
Ream testified on cross-examination that he did suspect something 
wrong when he sent the mate aft to examine the steering, because it 
f requently acted that way ; but he aiso said that he did not think any- 
thing was dead wrong, or he would not hâve left the dock. 

[1, 2] The trial judge in his opinion states that: 

"The facts — first, that the Senator understood the Ream's signais to be 
alarius in response to passing signais ; seeondly, that, in splte of such under- 
standing, she continued at full speed — would seem to make out a case of 
négligence in navigation, no matter what formai express rules or régulations 
might be applicable to the situation. Her navigator concèdes the possession of 
information from the Ream vvhich showed her intention to call him to respect 
— for souifi cause — a situation of danger or helplessness, crippling her possible 
movements to avold collision. That, in substance, is his own interprétation 
of the attendant cireumstances. No matter what the rules may hâve been, 
prudence required him "!is master of the Senator to take the stei) of reduclng 
speed as the obvions and prlmary requisite of control In the certain doser 
approach to tlie vessel whieh had sounded successive alarms." 

He further held rules 23 and 26 of the White Law (Act Feb. 8, 1895, 
c. 64, § 1, 28 Stat. 649 [Comp. St. 1916, §§ 7933, 7936]) and rules 1 to 
4 of the Pilot Rules, promulgated by the Steamship Inspection Service 
applicable ; that the Senator having signaled that he was directing his 
course to port, and the Ream having signaled her nouassent, or her 
view that it was injudicious, the Senator violated his duty to slow 
down or stop. He further held the spécial circumstance rules {^7 and 
28 of the White Law, 13 of the Pilot Rules) inapplicable. We quote 
from his opinion on this point : 

"That is what it purports to be — a rule of exemption from obligation to 
observe the gênerai rules, because of spécial cireumstances. It does not 
authorize compliance or noncompliance to rest in cholce. Nor can an inex- 
cusable failure to observe the gênerai rules couvert the situation brought 
about by such failure into one of 'spécial cireumstances.' Such Interprétation 
would make observance of the gênerai rules practlcally optlonal, and would 
turn the resuit of nonobservance into a circumstance which would absolve 
the navigator from fault. The ternis of such rule permit departure, rendered 
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necessary by si)ecial circumstances, In order to avoid immédiate danger; 
and tliey do not permit dei)arture vvhieh, without the spécial circumstance, 
promûtes danger." 

He adds : 

"If, therefore, we sive to thèse rules the force to whlch they are plainly 
entltled, there is nothiug in the évidence that snKsests that — initially — tliere 
was any extremity justifying the Senator's disregard of the obligation to clieck 
her speed when the Reani's alarm was sounded ; nor is there any suggestion 
that, prior to the collision, any circumstance of extremity tending to produce 
a coHision had developed, except such as was promoted by such disregard of 
the rules. On the contrary, a fair vlew of the évidence suggests but one ex- 
planation, viz. that the master of the Senator chose to take his chances to 
cross the Ream's bow, rather than to check or stop in obédience to the alarm 
signais. It seems like a plain case of 'indulging' a 'discrétion in respect of 
obeying or departlng from the rules.' Chase v. Belden, 150 U. S. 698 [14 
Sup. et. 264, 37 L. Ed. 1218]." 

We add only that, especially in view of the failure to establish a cus- 
tom of steamers leaving this dock, to make the turn within the sailing 
line, the Senator, regardless of the rules, had no right to proceed full 
speed, in view of the danger signais, and in reliance upon the Ream 
making the turn within the inner waters. Moreover, in view of the 
angle of collision, which in our judgment, was not more than 45 de- 
grees from astern of the Senator, it seems clear that, if the Senator 
had checked his speed even slightly, the Ream would hâve completed 
her turn without collision. Furthermore, it is immaterial that the 
Ream's captain did not expect the Senator to stop or check, but to go 
as he pleased, either to starboard or port, for he certainly expected him 
to keep far enough away to avoid collision. The danger si'gnals gave 
the Senator due notice of his duty both under and irrespective of the 
rules ; this he clearly disregarded. 

The John Rugge, 234 Fed. 861, 148 C. C. A. 459, and cases therein 
cited are not applicable to the situation hère presented. Concededly, 
the starboard hand rule does not apply where one of the vessels is not 
on a definite course ; but neither reason nor authority makes the rule 
for passing agreement by signal or for checking or stopping in lieu 
thereof , inapplicable, when, as hère, the Ream was leaving the dock in 
full view of the Senator, and was proceeding directly across the lat- 
ter's course, though with the known purpose of turning downstream. 

[3] We are, however, unable to concur in the conclusion of the trial 
judge that the Senator's faulty action was the sole proximate cause of 
the collision, and that the Ream's failure more promptly to stop her 
headway is not in any way in proximate culpable relation to it. As- 
suming that no négligence is to be attributed to the Ream, because of 
the failure to discover the condition of the telemotor; assuming, too, 
that if there were such négligence it did not contribute to the collision, 
because, by promptly backing the engines on discovering that the rud- 
der would not work, the Ream swung even more quickly toward star- 
board than would hâve been possible under a hard aport wheel — 
nevertheless, in our judgment, the Ream was négligent in proceeding 
out as she did. 

While, as before stated, there was no invariable custom to make 
the turn downstream the five-eighths of a mile of water between the 
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dock and sailing line, this procédure was quite usual. The Ream, 
of course, was net bound to lie in dock until the route was absolutely 
clear; but, on the other hand, with the Senator in full view and an- 
other small steamer closely on his starboard, she was bound to exer- 
cise ordinary care in navigation so as to avoid crossing their course. 
Going straight forward full steam on a hard aport helm necessarily, 
however, gave her such headway that she was at least halfway out 
and probably still nearer the sailing line when she attempted to re- 
verse. This headway, she ought to hâve known, could not be over- 
come until she had passed the sailing line; even there at the point 
of colHsion, she probably still had a slight headway. Her master 
clearly, but erroneously, believed and acted upon the assumption that, 
because of the starboard, hand rule, or for some other undisclosed 
reason, his was the privileged vessel; he assumed that by the danger 
signal he had cast upon the Senator the sole responsibility so to act 
as to avoid danger. 

[4, 5] In our judgment, this négligence of the Ream directly con- 
tributed to the collision ; it was a proximate cause, the effect of which, 
a continuous headway, directly co-operated with the Senator's full 
speed to produce the damage ; the liability to share therein cannot be 
escaped because the Senator, by checking after the first alarm, might 
hâve averted collision, whereas at that time it was too late for the 
Ream further to overcome her headway. This is not a case for the 
"last clear chance" rule ; moreover, that rule, in mitigation of the 
common-law prirlciple that makes even the slightest contributory nég- 
ligence a bar to recovery, is not applicable in this country in admiralty, 
where contributory négligence eflfects only a division of hability. The 
Steam Dredge, 134 Fed. 161, 61 C. C. A. 67, 69 L. R. A. 293. See, 
too, The Pocohuntas (D. C.) 217 Fed. 135 ; The Strathleven, 213 Fed. 
975, 130 C. C. A. 381. See Marsden, Collision (6th Ed.) page 21. 

Each captain displayed a reckless obstinacy and disregard of the 
other's rights. We express no opinion on the extent of the damages 
which must be divided equally bétween the parties. What part, if 
any, was occasioned by the alleged later négligence of the Senator, 
must first be determined in the district court. 

The decree will be reversed, and the cause remanded, for further 
proceedings in accordance with the views herein expresse d. 



VEEDEB V. UNITKD STATES. 
(Circuit Court of Appeals, Seventli Circuit. March 9, 19.18.) 

No. 2591. 

1. SEABCHES and SeIZUBES <g=>7 — SeASCH AVaRRANTS — ISSUANCB. 

TTnder Const. Amend. 4, protectlng citlzens troia unreasonable searches, 
one's premises cannot be forcibly .searched by the suKpieious and curious ; 
nor can a disintere.'ited otîieer of the law searcli premises, uiiless armed 
with a searcli warrant. 

(grsFor ottier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 



VEEDER V. UNITED STATES 415 

2. SEABcnEs AND Seizubes <g=>3 — Search Warrants — Issuance. 

No search warrant should be issued, unless the judge to whom ap- 
plication is made has been fumlshed wlth facts under oath tendlng to 
establish probable cause for Issuance of the search warrant. 

3. Seabches and Seizures ©sjS— Issuance — Probable Cause. 

The findinj? of the probable cause for the issuance of a search warrant 
Is one exclusively for the court, and not for the aillant or déponent seek- 
Inj; the Issuance of the same. 

4. Seabches and (Seizures <®=53^Ispuance — Probable Cause. 

Aet June 15, 1917, c. 30, contemplâtes the issuance of search warrants 
only when félonies hâve been committed that are presently prosecutable 
withln the United States, and does not warrant the issuance of search 
waiTants for the seizure of property, etc., used in félonies long sinee 
barred by limitations. 

5. Seabches and Seizures <S=»3 — Affidavits — Sufficiency. 

Under Const. Amend. 4, prohibiting unreasonable searches, and Act 
June 15, 1917, c. 30, providing for search warrants, etc., an attidavit and 
déposition for seanrh warrants to examine books, mémorandums, etc., to 
discover a consplracy l>etweeu packing conjpanies for the hoardlng of food, 
etc., held Insufficient to show probable cause, authorizlng issuance of the 
warrant. 

6. Seabches and Seizures (@=>3 — Denial of Warrant— -Eifeci. 

The denial of a search warrajit on the ground of the insufhciency of 
the affidavit and déposition is not a bar to furtlier proceedings. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Proceeding by the United States of America for the issuance of a 
search warrant for the examination of books, etc., in the possession 
of Henry Veeder. The search warrant was issued, and Veeder brings 
error. Reversed, with direction to quash the search warrant. 

Elwood G. Godman and John J. Healy, both of Chicago, 111., for 
plaintifï in error. 

Charles F. Clyne and Joseph B. Fleming, both of Chicago, 111., for 
the United States. 

Before BAKER, KOHLSAAT, and EVANS, Circuit Judges. 

BAKER. Circuit Judge. This writ of error challenges the sufficien- 
cy of the affidavit and déposition on which a search warrant was issued 
under title 11 of the act of June 15, 1917 (40 Stat. 228, c. 30). 

By the Fourth Amendment to the Constitution the people declared 
the limit heyond which Congress may not go in authorizing search war- 
rants, namely: 

"The rights of the people to be .secure in their persons, houses, papers and 
effects again.st unreasonable searches and seizures shall not be vlolated, and 
no warrants shall issue, but iipon probable cause, supported by oath or affirma- 
tion, and partlcularly describing the place to be searched, and the persons 
or things to be eeized." 

This limitation was clearly observed in the act in question. 
Section 2 defines the property and papers that may be seized as 
f ollows : 

(1) "When the property was stolen or embezzled in violation of a law of 
the United States." 

@;=3For other cases aee Bame topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 



416 252 FEDERAL REPORTEK- 

(2) "Wheii the property was used as the means of pominittinff a felnny; in 
whlch case it may bè taken on a warrant from any house or otlier place in 
which It is concealed, or from the possession of the person by whom it was 
used in the commission Of the offense, or from any ])erson in vv'hose posses- 
sion it may be." 

(3) "When the propert;y or any papers is possessed, controlled or used in 
violation of section 22 of this title." 

Section 22, so ref erred to, reads thus : 

"Whoever, in aid of any foreign government, shall knowlngly and willfiill.r 
have possession of or control over any property or papers deslgned or in- 
tended for iiise or wliich is used as the means of violating any pénal statute, 
or any of the rights or obligations of the United States under any treaty or 
the law of nations, shall be fliied not more than $1,000 or imprlsoned not 
more than tvvo years, or both." 

Sections 3 and 5 prescribe the character of application that must be 
made for search warrant: 

Section 3: "A searcli warrant cannot be issued but upon probable cause, 
•supported by affîdavlt, naniing or describing tlie person and particularly 
describing the property and the place to be searclied." 

Section 5: "The affidavits or deposltlorjs niust set forth the facts tending 
to establish the grounds of the application or probable cause for believing 
that tliey exist." 

Mcisaac, an examiner in the service of the Fédéral Trade Com- 
mission, made an affidavit: 

"That he bas good reason to belleve, and does veilly belleve, that in and 
Tipon certain premisés within said district and division, to wit, in suite 
]200 in the building at T6 West Monroe street, in the city' of Chicago, known 
ais the Ft. Dearborn Bank Building, said suite l)eing the offices occupled by 
one Henry Veeder, there lias l)€en and now is located and concealed certain 
property, to wit, books of account, ndnute books, letterpress eopy books, ledg- 
■ers, journals, casli books, day books, mémorandum books, bank books, cheek 
books, receipt l)ooks and otlier documents, wliich other documents are more 
particularly enumerated, descrlbed and indexed by words, lettérs and figures, 
as follows, to wit: [Then foUows a list of références to letter files, and 
document files, couiprlsliig about 2,000 items] which said property has been 
used as a means of committing certain félonies ; that is to say, tlie feloiiy ou 
the part of Swift & Company, a cori>oration organized under the laws of 
the State of Illinois, of storing, acquiring and liolding for the purpose of llmit- 
ing the supply thereof to the public, and afCecting the inarket price thereof in 
commerce, amohg the several states, of certain articles suitable for huinan 
food, to wit, méats, eanned vegetables, canned fruit, canned flsh, poultry, 
cheese, butter, eggs and oleomargarine; the felony on tlie part of said cor- 
poration of willfuily making false entries and statenients of fact in certain re- 
ports pertainlng to the ownership and control of sul>sidiary corporations by 
said corporation, which the Fédéral Trade Commission required it to make un- 
der subdivision (B) of section 6 of the act approved September 26, 1014, en- 
tltled An act to create a Fédéral Trade Commission, to define its iiowers and 
duties, and for other purposes i the felony on the part of said corporation 
of willfuily making false entries in divers accounts, records, and memoranrLi 
kept by said corporation of ail facts and transactions appertaining to the 
business of said corporation, it being a corporation subject to said act of 
Congress; the felony on the part of said corijoration of willfuily neglecting 
and failing to make or causing to be made fnll, true, and correct entries in 
said accounts, records, and memoranda of ail facts and transactions apper- 
taining to the business of said corporation ; and the felony of engaging in a 
conspiracy with Armour & Company, Morris & Comi)any, Wilson & Company, 
Inc., Cudahy & Company, and with divers other corporations, and divers in- 
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dlviduals and partnershlps to defraiid the United States through and by 
means of collusive blddlng upon contracts to be let to the lowUst bidder to 
furnish to the United States large quantitles of méats, hlde«, leather, can- 
ned goods, and other comniodities for the use of the military and naval forces 
of the United States." 

As illustrative of the wide scope of the list included in the afifidavit 
and covered by the search warrant, the following items are noted : 

Anthony, D. M., for mémorial papers née lu Jlemoriam file A- 37 

Accidents Swift & Companj- A- 20 

Attomey 's Lien A-135 

British income tax A-231 

Cases, Réf. to pending and disposed of cases A- 58 

Chicago I>nily '^a^^' lUilletiu A- 98 

Chicago Law Institute A-114 

Law Books A- 80 

Lost Bonds A-103 

Purchase of — Southeastern Reporter, Northwestern Reiyorlcr, South- 

western Reporter A-190 

Smoke violation, Chicago A- 52 

Wide tire ordinance, ('hicago A- '34 

Adamson Law 644 

Estate of Samuel W. AUerton 401 

Cook Coiiuty iOraployôs' Benevolent Ass'n 590 

Deep waten^-ay, 111 42 

Estate of Théodore Xewcombor 613 

Inheritance tax laws of varions states 658 

Kenwood Evangelieal Church 367 

Lake Forest TTniverslty 146 

Office Ueys 400 

U. S. Suprême Court 275 

West Point Academy 638 

West Skokie drainage district 146 

Mcisaac's déposition is as follows: 

"Q. State, if yoii know, whether there tire certain papers and documents 
there in the office of Mr. Veeder, relating to Swift & Company. 

"A. Yes, sir ; there are. 

"Q. Just State, If you wlll, what those papers and documents are, 

"A. There are a large number of papers. 

"Q. Aliso State the occasion of your golng and seelng them there. 

"A. T made a partial examlnation of the papers of Henry Veeder, and 
he has a large quantlty of files, among the papers showlng t'hat they hâve 
been used in the commission of varions félonies, one of them being in con- 
nection wlth the altération of the books of Swift & Company, and other com- 
panies; some of them concernlng violations of law that would make them 
gullty at this tlme of lioarding not only beef, but of storlng food products 
wlth the ultlmate piirpose of enhancing the priées thereof. 

•'Q. What food? 

"A. Canned goodis, canned fish, poultry, cheese, butter, eggs, ail klnds of 
canned vegetables, and other foods. There are also papers there which show 
the false entry or varions false entrles, made in books, account books, and 
papers requlred under the Fédéral Trade Commission Act. 

"Q. Books of whomî 

"A. Books of Swift & Company in the posseaision of Henry Veeder. 

"Q. What else? 

"A. There are other records which hâve been used In the furtherance of a 
ronspiracT. hetween Swift & Company, Armour & Company, Morris & Com- 
pany, Cudahy & Company and Wilson & Company, for the purpose of de- 
252 F.— 27 
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fraudlng the United States government In biddlng upon contracts for the 
supply of hides, foods, leather, etc., for the government. 

"Q. What else dld you see thereV 

"Judge I^andls: You say you hâve seen thèse papers? 

"A. I bave sewn some and hâve had a glance at others, which I was not 
permltted to Inspect in détail, and apparently there are a great number of 
flles there which relate to ail thèse matters." 

[1-5] A brief statement of the applicable principles of law will suf- 
fice, for they are so well settled, so obvious f rom a reading of the con- 
stitutional and statutory provisions in question, so founded in the in- 
stinctive sensé of natural justice, that no élaboration of the grounds 
therefor is needed. 

One's person and property must be entitled, in an orderly democ- 
racy, to protection against both mob hysteria and the oppression of 
agents whom the people hâve chosen to represent them in the admin- 
istration of laws which are required by the Constitution to operate up- 
on ail persons alike. 

One's home and place of business are not to be invaded forcibly and 
searched by the curions and suspicious; not even by a disinterested 
officer of the law, unless he is arnied with a search warrant. 

No search warrant shall bé issued unless the judge bas first been 
furnished with f acts under oath — not suspicions, belief s, or surmises— 
but facts which, when the law is properly applied to them, tend to es- 
tablish the necessary légal conclusion, or facts which, when the law is 
properly applied to them, tend to establish probable cause for believ- 
ing that the légal conclusion is right. The inviolability of the accus- 
ed's home is to be determined by the facts, not by rumor, suspicion, 
or guesswork. If the facts afïord the légal basis for the search war- 
rant, the accused must take the conséquences. But equally there must 
be conséquences for the accuser to face. If the sworn accusation is 
based on fiction, the accuser must take the chance of punishment for 
perjury. Hence the necessity of a sworn statement of facts, because 
one cannot be convicted of perjury for having a belief, though the 
belief be utterly unfounded in fact and law. 

The finding of the légal conclusion or of probable cause f rom the ex- 
hibited facts is a judicial function, and it cannot be delegated by the 
judge to the accuser. 

No search warrant should be broader than the justifying basis of 
facts. For example, if a murder bas been committed ty means of a 
shot from a gun and by no other means, the search warrant should 
not direct the officer to enter the accused's home and seize the family 
register of births and deaths. And as the serving officer bas no dis- 
crétion in executing the search warrant in its entirety, the householder 
is entitled to hâve the search warrant quashed. 

It is not every kind of property that may be seized under a search 
warrant. Limited by Mclsaac's accusation, the statute applies only to 
property that "was used as the means of committing a felony." By 
exclusion, therefore, papers and documents which afïord évidence 
that a felony bas been committed, but which were not the means of 
committing it, are immurie from seizure. 
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Applying thèse principles to Mcisaac's affidavit, we observe that not 
a single statement of fact is verified by bis oath. Ail he swears to is 
that "he has good reason to believe and does verily believe" so and 
so. He does not swear that so and so are true. He does not say why 
he believes. He gives no facts or circumstances to which the judge 
could apply the légal standard and décide that there was probable cause 
for the affiant's belief . There is nothing but the affiant's application of 
bis own undisclosed notion of the law to an undisclosed state of facts. 
And under our System of government the accuser is not permitted to be 
also the judge. 

Assuming that the "other documents," which are listed under réf- 
érence letters and figures, are described with the particularity required 
by the statute, we observe that the precedingly mentioned "books of 
account, minute books, letter press copy books, ledgers, journals, cash 
books, day books, mémorandum books, bank books, chcck books, and 
receipt books," are only generically described. 

We observe, too, that Mcisaac states bis belief that "said property 
was used as a means of committing certain félonies," without stating 
the basis of his behef that the varions items were so used. If the 
facts were disclosed, they might or they might not afford probable 
cause for believing that Veeder's In Memoriam file, his lists of lâw 
books, his copies of the smoke and the wide tire ordinances of Chica- 
go, his office keys, etc., were the means used in committing the packers' 
assumed crime of controlling the price of beef . 

Further we notice that neither time nor place is laid for the unnamed 
acts that are supposed to constitute félonies. We take it as unques- 
tionable that the statute contemplâtes the issuance of search warrants 
only when félonies bave been committed that are presently prosecuta- 
ble within the United States. We assume that no judge would issue 
a search warrant directing the officer to break into a muséum and seize 
and carry away the dagger Brutus used in assassinating Caesar. The 
district attorney suggests that we must take judicial notice of the fact 
that some of the criminal statutes which are believed to bave been vi- 
olated were enacted within the past three years. True, but there is 
nothing in the record to show that Mcisaac did not believe that such 
statutes could be used retroactively to punish acts done générations 
ago. 

Turning to Mcisaac's déposition, we note his statement of fact that 
there are in Veeder's office many papers and documents relating to 
Swift & Company, and that he has seen some and had a glance at oth- 
ers. But he utterly fails to state what he saw. He gives a mjxed légal 
and fact opinion that the undisclosed things he saw establish that many 
papers and documents were used in the commission of varions félo- 
nies, including conspiracy, false entries, and hoarding food. Neither 
with respect to the authorization of , a search warrant nor the partic- 
ularity with which instruments of crime must be described is the dépo- 
sition any better than the affidavit. 

We thoroughly agrée with the learned District Judge that the shield 
of the Constitution does not protect property that has been used in the 
commission of a felony, and that such outlaw property is subject to 
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seizure by search warrant under this statute. But we find that the 
Constitution and this statute forbid a search warrant unless the issuing 
magistrate shall first properly draw the necessary légal conclusion 
from facts duly presented to him under the oath of the accuser. And 
in the record now before us we find no such présentation of facts. 

[6] Needless to say, the présent judgment is not a bar to further pro- 
ceedings. 

Reversed, with direction to quash the search warrant. 



MIDKIFF V. COLTON et al. 

(Circuit Court of Appeals, Fourtli Circuit. April 10, 1918.) 

No. 1421. 

1. LosT Instruments iS=>3 — ^Establishment— Jurisdiction of Equitt. 

Court of equity may be invoked by elaimant of minerais to establlsli 
deed, on wliich his tltle dépends, lost or destroyed by adversary, to the 
end tliat by preserving and recording he may protect himself againist 
bona fide purchaser and show good marketable tltle. 

2. EsTopPEL <g=>29(l) — Bt Deed — Gbantee. 

Thougli deed was executed, under power of attorney authorlzing it in 
compromise of pending action, after judgment for principals, the gran- 
tees accepting ànd holding under it are estopped to allège Its conséquent 
invalidlty, agalnst the grantors ratifying it and clainiing under réserva- 
tion thereln. 

3. Mines and Minerals <3=»55(1) — Oonvetance^Acceptance— Peesumption. 

There is a strong presumption that deed of land, reserving minerals, 
executed after grantees had been, adjudged to hâve no interest in land, 
was aecepted; it having conferred l)eneflts on them and been found in 
the possession of one of them. 

4. Mines and Minerals <S=»55(1) — Conveyance—Acceptance— Evidence. 

Aceeptance of deed, reserving minerals, by grantee having no title, held 
shown agalnst his claim of adverse possession, notwithstanding hls tes- 
timony of its receipt with understandlng that if aecepted it was to be re- 
turned to grantor. 

5. Adverse Possession <S=»31 — Possession After Adverse Judgment. 

After judgment agalnst défendants in ejectment, they could not assert 
subséquent adverse possession agalnst the plaintifC tlll notice to him 
that they were so holding. 

6. Vendok and Pubchaser <s=9244 — Bona Fide Purchaser— Notice— Evi- 

dence. 

Claimant of land, as purchaser without notice, free of réservation of 
minerals in deed to hls grantor, held shown put on notice of deed's con- 
tents, by testlmony of his witness, his grantor and father, that he talk- 
ed with him about such deed When he purehased. 

7. Mines and Minerals <S='49 — SbverancEi — Adverse Possession. 

A purchaser of land, with notice of severance of minerals and surface 
by 'deed of land with réservation of minerals, could not claim them by 
adverse possession of surface, but could start adverse possession of them 
only by worklng them, or other act of dominion showing assertion of title 
and use in accordance therewlth. 

Pritchard, Circuit Judge, dissenting. 

©ïsFor other cases see same topic & KEY-NUMBBR ia aU Key-Numbered Digesta & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judp,-. 

On rehearing Affirmed. 

For former opinion, see 242 Fed. 373, 155 C. C. A. 149. 

Maynard F. Stiles, of Charleston, W. Va., for appellant. 

W. R. Thompson, of Huntington, W. Va. (J. S. Clark and H. A. 
McCarthy, both of Philadelphia, Pa., and W. C. W. Renshaw, J. H. 
Meek, and Z. T. Vinson, ail of Huntington, W. Va., on the brief), for 
appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The material allégations of the bill are: 
The recovery in August, 1880, in an action of ejectment by Abiel A. 
Low and others, complainp'its' predecessors in title, of a large body of 
land including the tract of 194 acres claimed by défendants Abraham 
Midkifï and Newton Midkiff; the exécution on September 15, 1882, 
of a deed by Low and others, plaintiffs in the action of ejectment, by 
J. I. Kuhn, their attorney in fact, to Abraham H. Midkifï, Solomon R. 
Midkiff, and Harriett Adkins, défendants in that action, conveying the 
land in dispute, with the réservation to the grantors of the minerais 
and easements necessary for their development; acceptance of the 
deed by the grantees and their agreement to hâve it recorded; the 
loss or destruction of the deed without recording, in some way un- 
known to complainants (if the deed was lost, the loss from inadvert- 
ence, if destroyed, the destruction w^ith the fraudulent intent on the 
part of the grantees or those claiming under them to remove by de- 
struction the muniment of the complainants' title to the minerais) ; 
complainants' failure to find the deed after diligent search ; préserva- 
tion by Kuhn of the copy of the deed attached as an exhibit to the bill ; 
récent exécution of a lease by S. R. Midkiff and Newton Midkiff for 
oil and gas purposes ; possession of the surface but not of the minerais 
by A. H. Midkiff, S. R. Midkiff, Harriett Adkins, and those claiming 
under them since the exécution of the deed by Kuhn, attorney in fact ; 
possession by the complainants and their predecessors in title of the 
minerais and payment of the taxes on the entire land embraced in the 
recovery of 1880 since 1890, when they began to drill for oil and gas, 
without any claim of possession or title to the minerais on the land 
in dispute by the défendants or their predecessors in title after the 
exécution of the deed by Kuhn, attorney in fact, until the récent dis- 
covery of oil and gas in the vicinity; purchase by Newton Midkiff of 
a portion of the land with notice of the deed of Kuhn. 

The relief asked was that the alleged lost deed be established ; that 
the title and possession of the complainants to the minerais and mining 
rights be quieted; that ail deeds and leases under which any of the 
défendants claim title to the minerais be canceled ; that the défendants 
be enjoined from asserting title to the minerais by lease, conveyance, 
or any other manner, and from hindering and delaying complainants 
in the enjoyment and development of their minerai rights. 
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The défendants by their answer objected to the jurisdictîon of the 
court of equity on the ground that the complainants had a plain and 
adéquate légal remedy; and they denied the recovery of the judgment 
in the ejectment against them or their predecessors in title, the posses- 
sion of the complainants or their predecessors in title, and the exécu- 
tion of the deed by Kuhn. As to the deed they averred : 

"Thèse défendants further deny that any sueh deed was ever recelved or 
aceepted by the said Solomon R. Midkiflf, Abraham Mldkiff, and the said Har- 
riett Adkins, and they a ver that no such deed within the knowledge of thèse 
défendants was ever executed or placed upon the records of Lincoln county, 
W. Va." 

The District Court overruled the objections to the jurisdictîon, and 
on the testimony made a decree granting the relief asked by the com- 
plainants. 

[ 1 ] The jurisdiction of the court of equity cannot be doubted. True, 
there is authority for the statement that, where nothing more appears 
than that a claimant to land wishes to assert title under a lost deed, 
equity will not aid him to establish it, because he may at once bring his 
action of ejectment and avail himself of the lost deed by proving its 
exécution and contents as efifectually at law as in equity. Whitfield v. 
Taussat, 1 Ves. 392, 1 Story, Eq. 84. With the correctness of this 
view we are not concerned, for the bill sets out other grounds for 
équitable relief in alleging that by the Kuhn deed the surface and 
minerais were severed, that since its exécution the défendants hâve 
not been in possession of the minerais, that the deed was left in the 
custody of the grantees and aceepted by them, that they bave either 
inadvertently lost it or fraudulently destroyed it, that it bas not been 
recorded, and that in contravention of it défendants hâve recently 
asserted title to the minerais. The deed not being recorded, there is 
danger to the complainants of a conveyance by the défendants to a bona 
fide purchaser without notice of the severance of the surface from the 
minerais and of the complainants' ownership of the minerais, relying 
on the défendants' occupancy of the surface as conferring title by ad- 
verse fwssession of both surface and minerais. Moreover, the market 
value of complainants' property is aflfected by their inability to show by 
a record of the Kuhn deed that défendants' occupancy of the surface 
was not adverse holding of the minerais. 

Equity will aid a claimant to land in establishing a deed upon which 
his title dépends, lost or destroyed by an adverse claimant, to the end 
that he may by preserving and recording protect himself against a bona 
fide purchaser for value and that he may be able to show a good mar- 
ketable title. The right to invoke the protection of the court of equity 
under such circumstïmces is established by authority from which there 
is no dissent. Simmons Co. v. Doran, 142 U. S. 449, 12 Sup. Ct. 239, 

35 L. Ed. 1063; Sharon v. Tucker, 144 U. S. 533, 12 Sup. Ct. 720, 

36 L. Ed. 532; Cartright v. Cartright, 70 W. Va. 507, 74 S. E. 655, 
Ann. Cas. 1914A, 578; 17 R. C. h. 1170. 

[2] On the merits it is first contended by appellants that the suit 
njust fail and the judgment must be reversed because the deed executed 
by Kuhn, under power of attomey, wtiicti complainants seek to es- 
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tablish, was not embraced in the authority conferred on him. It is true 
that the power of attorney on its face gives authority only to exécute 
such deeds "as may be proper and necessary to exécute in order to set- 
tle and compromise certain actions of ejectment now pending," and 
the deed hère in question was not executed until the suit had cuhni- 
nated in a judgment in favor of the plaintiffs. But if the grantees 
accepted the deed and held the land under it, they would be estopped 
from alleging its invahdity against Kuhn's principals ratifying it and 
claiming under it. They could not accept the benefit of it by remaining 
in possession and using the land, and afterwards repudiate it in the 
effort to escape its limitations and réservations. 

[3,4] The next défense is that the deed conveying the surface to 
the Midkiffs and reserving the minerai rights was never accepted. At 
the time the deed was made, the grantees had been adjudged to hâve 
no interest whatever in the land. Since the deed from the owners 
conferred benefits on them and was found in the possession of Abra- 
ham Midkiff, one of the grantees, there is strong presumption of its 
acceptance. Guggenheimer v. Lockridge, 39 W. Va. 457, 19 S. E. 874 ; 
12 R. C. L. 999-1000. 

This presumption is re-enforced by conduct of the grantees proving 
its acceptance. Abraham Midkiff testified that he could not remember 
whether Solomon and his sister, Harriett Adkins, the other grantees 
named in the deed, were présent when the deed was given to him or 
not ; but he testified that he had talked to Solomon abput it. It was 
retained and carefully preserved by Solomon and Abraham Midkiff, 
two of the grantees. Abraham, the grantee who originally received 
the deed, afterwards acquired the interests of the others. After that 
acquisition he was still presumptively, and under the proof, holding 
under the deed when he sold to his son. Newton, in 1899. The évi- 
dence shows beyond doubt that the existence and terms of the deed 
were well known and much discussed in the entire family, and that it 
was accepted and carefully preserved as a muniment of title. 

The only évidence tending to show that the deed was not accepted is 
that of Abraham Midkiff that it was brought to him by Kuhn as a 
proposition to compromise the judgment in ejectment and was re- 
ceived by him with the understanding that if it was accepted as a 
compromise he was to return it to Kuhn ; that he concluded not to 
accept it, and said nothing more to Kuhn about the matter. The 
statement that the grantees were to return to the grantors the deed, 
which was their only protection, if accepted, even if it were not dis- 
proved by their conduct, is intrinsically improbable, if not incredible. 
The danger of its acceptance by the court is emphasized by the fact 
that Kuhn, the attorney in fact who made the deed, is dead. When 
its improbability is considered in connection with the other circum- 
stances showing acceptance of the deed, the defendant's case appears 
to hâve no substantial foundation. If a grantee who has no title to 
land receives a deed of conveyance from the true owners at the time 
it was made, carefully préserves it, and produces it from his posses- 
sion, be allowed to defeat it by testifying that he never accepted it and 
that he has been holding adversely to it, the resuit would be un- 
fortunate insecurity of land titles. 
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[5] After the recovery in ejectment, the défendants in that suit 
could not assert title by adverse possession against the plaintififs ad- 
judged to be the true owners, until they gave notice that their holding 
was adverse and in the assertion of actual ownership in themselves. 
No such notice was ever given. As to the défense of adverse pos- 
session set up by a party in the same position, the Suprême Court, in 
Root V. Woolworth, 150 U. S. 401, 415, 14 Sup. Ct. 136, 140 (37 I.. 
Ed. 1123), says: 

"In his position he could not iiave asserted adverse possession after the de- 
cree against hiin, wlthout brlnging express notice to Morton or his vendees 
that he was elainiliig adversely. Wlthont such notice the length of tlme In- 
tervenlng between the decree and the institution of the présent suit would give 
hini no better right than he prevlously possessed, and his holding possession 
would, under the authorities, be treated as in subordmation to the title of the 
reai owner. This is a well-established mie." 

[6] Equally untenable is the position that Newton Midkiflf was a 
purchaser for value without notice. It is true he denied that he had 
any notice of the deed until the commencement of this suit; but 
Abraham Midkiff, his father, a witness introduced by him, testified 
that he talked with him about the deed at the time he purchased. 
Thus he was put upon notice of its contents. 

[7] Nor is Newton Midkitï in a position to claim the minerais by 
adverse possession. At the time he purchased from Solomon, the 
minerais and the surface had been severed by a conveyance of the 
true owners of the land with a réservation of the minerais. He 
bought with notice of this severance, and therefore could not claim 
the minerais by adverse possession of the surface. Adverse posses- 
sion of the minerais could hâve been started only by actual working 
of them or some other act of dominion over them showing assertion 
of title and use in accordance therewith. Wallace v. Elm Grove Coal 
Co., 58 W. Va. 449, 52 S. E. 485, 6 Ann. Cas. 140; Plant v. Humph- 
ries, 66 W. Va. 88, 66 S. E. 94, 26 E. R. A. (N. S.) 558; Kiser v. 
McEean, 67 W. Va. 294, 67 S. E. 725, 140 Am. St. Rep. 948; Stein- 
man v. Jessee, 108 Va. 567, 62 S. E. 275. 

The decree of the District Court is supported by the clear pré- 
pondérance of the évidence. 

Affirrned. 

PRITCHARD, Circuit Judge (dissenting). I cannot concur in the 
opinion of the majority of the court in this instance, and in the main 
my reasons for not doing so will be found in the opinion of this court 
when this suit was hère at the former hearing. In addition to what 
the court said on that occasion as respects what is known as the Kuhn 
deed, in a suit like this I think it is well to consider the parties — 
their station in life and their capacity for properly determining as to 
what one would do when situated as Abraham Midkiff was at the 
time Kuhn approached him with the compromise deed. 

The appellees are a corporation owning large tracts of land, and 
exploiting the same for gas, oil, coal, and other minerais, and having 
ample means for the prosecution of that work from the time of the 
purchase of the land until the products are taken from the soil. It 
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must be assumed from what appears in the record that this corpora- 
tion was able to employ counsel learned in the law, and therefore well 
prepared to guard its interests of the corporation at every turn, in a 
légal sensé, at the time of this transaction. 

On the other hand, it appears that the appellant and those under 
whom he claims are plain mountain people with small means, and 
owing to their lack of early training were in no sensé a match for 
the able and adroit représentative of the corporation. It is true that 
the appellees insist that they hâve shown that Abraham Midkiff was 
represented by counsel in the suit wherein appellees obtained a judg- 
ment for the recovery of this land ; but Midkiff testified positively that 
he never employed counsel for that purpose, and that, after he was 
told by Kuhn that a judgment had been entered against him declar- 
ing the title to be in appellees, he immediately took such steps as he 
in his humble way thought proper in order to protect bis interests, but 
that he failed to ascertain any information calculated to put him upon 
notice of the existence of such judgment. That Abraham Midkifif 
recognized his inability to cope with Kuhn is made apparent by his 
refusai to sign the deed at the time it was presented to him, and the 
further fact that he laid it aside in order that he might make an in- 
vestigation as to the truthfulness of the statements made to him by 
Kuhn. Under thèse circumstances, to bind Abraham Midkiff by a 
technical construction of the law would, in my judgment, be giving 
an undue advantage to the strong as against the weak. 

The conduct of the corporation and its agents since the pretended 
delivery of the deed clearly shows that they bave not used that dili- 
gence which one must show when he invokes the aid of a court of 
equity. For 31 years appellees and their agents could bave had ac- 
cess at any day to the records of Lincoln county, where they could 
hâve ascertained as to whether the deed had been signed by Midkiff 
and placed upon record. This they failed to do. Neither does it ap- 
pear that the corporation or its agents ever made any further request 
of Midkiff to sign the deed in question. They knew fuU well that 
unless the deed was signed and accepted and placed upon record 
it would not avail them. 

In interpreting the conduct of thèse people, which means taking 
into account what they did and said as respects this matter, it is high- 
ly important that ail thèse facts should be given due weight. What 
might be sufficient to bind a well-educated business man, trained in 
the conduct of his business, ought not in a court of equity prevail 
against the weak and uneducated. Under thèse circumstances, I can- 
not escape the conclusion that the appellees are guilty of lâches, and 
therefore should not be permitted to maintain this suit for that rea- 
son if for no other. 

While the question of jurisdiction was raised by the assignments 
of error when the cause was hère in the fîrst instance, that question 
was not formallv disposed of, and therefore remains open. Upon a 
further and more mature considération of this matter, I think the 
question of jurisdiction demands our careful considération. 

It cannot be reasonably insisted that the court below had jurisdic- 
tion of this suit to remove a cloud from or to quiet title, inasmuch as 
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the proof clearly shows that the appellant was and had been in pos- 
session of this property for about 31 years at the time of the institu- 
tion of this suit. It also appears from the bill that the lands in ques- 
tion had been leased to certain parties for oil and gas purposes, and 
we must assume that the lessees were at the time of the institution of 
this suit in the adverse possession of the minerais, holding under ap- 
pellant. 

In tlie thirteenth paragraph of the bill, among other things, it is 
alleged : 

"Ttiat the récent dlscovery of oil and sas In the vlcinity of the said land had 
caused the same to become of considérable value, and your oriitors are iii- 
formed, and now allège iipon such information and bellef, that the said de- 
fendants and each of them are now asserting sonie claiiu or title to the sald 
minerais." 

As we hâve stated, the évidence clearly shows that the appellant 
and those under whom he claims hâve been in the open, notorious, 
and adverse possession of thèse lands for more than 31 years. The 
appellees denied that the appellant was in possession, and pleaded 
sole seisin, which clearly raised the issue as to who possessed the 
légal title and had the effect of depriving the court below of juris- 
diction. Baylis v. Travelers' Ins. Co., 113 U. S. 316, 5 Sup. Ct. 494, 
28 t. Ed. 989; Gilbert et al. v. Hopkins et al. (C. C.) 171 Fed. 704; 
Id., 204 Fed. 196, 122 C. C. A. 432. Notwithstanding this, the juris- 
diction of the court below was invoked for the sole purpose of es- 
tablishing the existence, contents, and loss of the alleged deed from 
L,ow and others to A. H. Midkiff and others, as évidence of title to 
the minerais which appellees allège they reserved, and upon which 
the court was asked to déclare appellees the légal owners of the same, 
and therefore entitled to possession. It is well settled that in an 
ejectment suit one may sue for the possession of the property of an- 
other in an action of ejectment notwithstanding his recovery is dé- 
pendent upon the establishment of lost instruments. 

In the case of Donaldson v. Williams, 50 Mo. 407, the court, among 
other things, said : 

"PlaintîfC niay sue directly in ejectment for the possession of proiwrty, al- 
though his suit is based upon lost instruments. Ile need not in the flrst in- 
stance resort to a bili in equity to prove the making and loss of the deeds." 

Therefore appellees had a plain and adéquate remedy against the 
appellant for the establishment of the alleged lost deed in an action 
of ejectment. The burden was upon the appellees to show by a pré- 
pondérance of évidence the existence, contents, and loss of the deed, 
which involved mixed questions of law and fact entitling appellant to 
hâve the same tried by a jury. Smith v. Moore, 149 N. C. 185, 62 
S. E. 892. 

United States Revised Statutes, § 723 (Comp. St. 1916, §; 1244), is 
in the following language : 

"Suits in equity shall not be sustained In any court of the United States in 
any case where a plain, adéquate, and complète n'eniedy may be had at law." 

This statute is not only declaratory of the principle to which I hâve 
just referred, but it was intended to impress the importance of the 
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same upon those charged with the administration of justice. I can- 
not understand upon what theory this rule should not apply where 
it is sought to prove or establish deeds, as well as in any other ac- 
tion, wherein it appears that the appellee has a plain and adéquate 
remedy at law. I do not mean to say that a court of equity would 
not hâve jurisdiction to prove, restore, and estabhsh a lost deed or 
other muniment of title where it is the main reHef sought to be es- 
tablished. However, in this instance the main reHef which appellees 
seek is not cognizable in a court of equity involving as it does légal 
title and possession of the lands in question, and therefore that which 
is merely incidental to the right upon which appellees base their ac- 
tion for relief is not sufifîcient to extend jurisdiction of a court oî 
equity over the légal rights and questions which must necessarily be 
determined in order that appellees may prevail. 

"To enable a, party to eome Into equity for relief in case of a lost deed, h© 
must establish, /eitlier that there Is no remedy at ail at law, or no remedy that 
is adéquate to the circumstances of the case." 13 Am. & Kug. Enc. of Law, 
1073 ; 1 Story's Eq. Jur. (ISth Ed.) § 84 : Dormer v. Fortescue, 3 Atk. 132 ; 
Dalton V. Coatsworth, 1 P. Wms. 731 ; Worthy v. Tate, 44 Ga. 152. 

"The bill must always lay som'v» ground besldes the mère loss of title deeds 
or other instruments to satisfy a prayer for relief; as that the loss obstructs 
the right of the plaintiff at law, or leaves him exposed to undue périls in the 
future assertion of his rights.'" 1 Story's Eq. Jur. § 84; Mitf. Eq. PI. 113, 114. 

It was said by Lord Hardwick, in Whitfield v. Faussât, 1 Ves. 392 : 

"The loss of a deed is not always a ground to couie into courts of equity for 
relief; for, if there was no more in the case, although the plaintifE is entitled 
to hâve a discovei-y of that, whether lost or not, courts of law may afford 
just relief since they wîll admit évidence of the loss of a deed, proving the 
existence of it, and the contents, just as a c*ourt of equity does." 

We think that the case of Lockwood v. Carter Oil Co., 73 W. Va. 
175, 80 S. E. 814, 52 L. R. A. (N. S.) 765, is very much in point and 
tends to strengthen what I conceive to be the proper rule. In that case 
the court in its opinion, among other things, said : 

"It is settled law that, if the main pnrpose of the suit is to settle title or 
boundary to land and no other grounds of etiuity exist, aceounting and dls- 
covery of profits are merely incidents to the right of title, and equity has no 
jurisdiction of the controversy." 

It not infrequently occurs where an action of ejectment is tried that 
an injunction or receivership or some other relief is granted. Inci- 
dentally relief of this character where a proper showing is made is al- 
ways granted as a matter of course, and by granting the same the plain- 
tiff or défendant, as the case may be, is not denied his right to hâve his 
contention settled by a jury. Indeed, I think the Suprême Court of 
West Virginia does not favor the use of a court of equity for the pur- 
pose of trying actions at law, however skillfully the real purpose of the 
suit may be concealed. The Suprême Court of that state, in the case 
of Freer v. Davis, 52 W. Va. 1, 43 S. E. 164, 59 h. R. A. 556, 94 
Am. St. Rep. 895, where the plaintiff sought to invoke the jurisdiction 
of a court of equity in order to restrain a trespass, said : 

"There is but one gênerai proposition laid down in the bocks upon which 
it can be contended that, in a case like this, a court of equity may try and 
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détermine the question of title. That Is the familiar inaxlm tliat, wlien a 
court of equity lias taken juriscllction for one purjxxse, it wlU go on and do 
complète justice between tlie parties, even to the extent of determinlng légal 
rlghts. But this princlple is not of unlversal application, even if it be con- 
ceded that Jurisdictlon, as hère used, includes jurisdictlon by Injunction to re- 
straln a trespass, which is doubtful, to say the least, inasmucli as the law- 
writers term it mère ancillary jurisdietion. * » * 

" 'To [further] justify a court of equity in granting relief, as conséquent 
upon discovery. In cases of this sort, It îa?enis iiecessary that the relief should 
be of such a nature as a court of equity niay properly grant in the ordlnary ex- 
ercise of Its authorlty. If therefore the proper relief be by an award of 
damages, which can alone be ascertained by a jury, there may be a strong 
reason for decUning the exercise of the jurisdietion, since it Is the approprlate 
funetlon of a court of lavv to superlntend such trials. And, in many othei- 
cases where a question arises, puriply a matter of fact, fit to be tried by a jury, 
and the relief is dépendent upon that question, there Is equal reason that the 
jurisdietion for relief should be altogether declined; or, at ail events, that if 
the bill is retalned, a trial at law should be directed by the œurt and relief 
granted, or withheld, according to the final Issue of the trial.' 

"From this it is apparent that, even when equity jurisdietion attaches for 
the pui"pose of discovery, there are exceptions to the rule that the court will 
go on and détermine ail questions In the causte, vrtthout regard to whether 
they be légal or équitable. And the décisive test seems to be the necessity of 
a trial by jury of disputed questions of fact necessary to the ascertainment 
of the légal rlght involved. As discovery belongs to the gênerai jurisdictlon 
of equity, and the jurisdictlon by injunction is rather spécial in its nature 
and scopp, it would be unreasonable to say that, whlle the présentation of the 
necessity of a trial by jury will stop the progress of the cause when jurisdic- 
tlon rests upon discovery, it will not do so when jurisdictlon attaches be- 
cause of the necessity of interférence bj' injunction to prevent irréparable 
injury, pending a détermination of the primary right involved. Tliere are 
cases in which it is said that, although the only équitable ground of juriadic- 
tlon was the necessity of the exercise of the restraining power of the court 
by injunction, equity went on and passed upon the légal rlghts of the liti- 
gants ; but in every instance the case was one of accident, fraud, mlstake, or 
account, lielonglng to the gênerai concurrent jtirisdicllon of equity, and in 
no case bas any court proceeded so far as to hold that having taken jurisdie- 
tion to restrain a trespass to real estate, it would go on and détermine the 
légal title to the land, when that was In dispute and a trial by jury was neces- 
sary by reason of controverted matters of fact, sueh as possession, boundary, 
and location. On the other hand, there is an abundance of authority hold- 
ing the eontrary doctrine." 

For the reasons stated, I am clearly of the opinion that the former 
decree of this court should not be disturbed. 
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(Circuit Court of Appeals, Fourth Circuit. May 7, 1918.) 

No. 1567. 

1. Commerce <S=2T(8) — Fedeeal Employebs' Liability Act — Sufficienct of 
Evidence. 

In a rallroad employé's action for injuries under the Employers' Lia- 
billty Act, évidence held to show that the boit upon whleh plaintlfC was 
working when injured was put on a partlcular englne, engaged in Inter- 
state commerce. 

@=5Fûr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Index» 
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2. Commerce ■®=527(.S)— Fédéral Employées' TjIability Act — Injurt in "In- 
terstate Commerce." 

An engine regiilarly hauling Interstate passenger trains was used In 
Interstate commerce when taken out of a train in order that a boit miglit 
be repalred, being placed In the sliop and sent out upon tlie same day 
on its regular run, and tlie railroad's employé, injured in doing the worU, 
was injured vvhile employed in Interstate commerce. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United vStates for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Action at law by Robert A. Woods, by his guardian ad litem, 
against the Atlantic Coast Line Railroad Company. To review judg- 
ment for plaintiff, défendant brings error. Reversed. 

See, also, 238 Fed. 917, 151 C. C. A. 651. 

Lucien W. McLemore, of Sumter, S. C. (Douglas McKay, of Co- 
lumbia, S. C, and P. A. Willcox, of Florence, S. C, on the brief), for 
plaintiff in error. 

W. Boyd Evans and W. W. Hawes, both of Columbia, S. C, for de- 
fendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case comes hère on writ of er- 
ror from tlie District Court of the United States for the Eastern Dis- 
trict of South Carolina. The plaintiff in error will be referred to as 
défendant, and the défendant in error as plaintiff; such being the rel- 
ative positions of the parties in the court below. 

Plaintiff, while in the employ of the défendant company at its ma- 
chine shops at Florence, S. C., operating a machine used to eut threads 
or bolts, sustained an in jury resulting in a broken wrist. This ac- 
tion was brought to recover damages for defendant's alleged négli- 
gence as the proximate cause of such injury. It was tried at the 
March term of the Florence court, 1916, resulting in a judgment for 
plaintiff in the sum of $2,000, and was heard on a writ of error by 
this court at the November term, 1916. The judgment of the court 
below was reversed, and the case remanded for a new trial, on ac- 
count of the refusai of the District Court to admit évidence in support 
of defendant's contention that the parties were engaged in interstate 
commerce at the time of the injury, and hence that the action should 
be controlled by what is known as the "Ëmployers' Liability Act." 
Act April 22, 1908, c. 149, 35 Stat. 65 (Comp. St. 1916, §§ 8657-8665). 
The second trial resulted in a verdict for plaintiff of $800, upon which 
a judgment was entered. 

It is insisted that the court below erred in refusing to direct a 
verdict for défendant at the close of ail the évidence upon the ground 
that the action is controlled by act of Congress known as the "Ëm- 
ployers' Liability Act," and, not having been brought within two years, 

C=9For other cases s«e same toplc & KSÎY-NUMBER lu aU Key-Numbered Digests & Indexée 
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was barred by section 6 of the act (section 8662). Two questions were 
submitted to the jury in the court below, to wit: (1) Was the U-bolt 
which was being prepared by plaintiff at the time he was injured put 
on engine No. 88? and (2) was this angine engaged in interstate 
commerce ? 

Défendant introduced several witnesses, who testified as to this 
transaction. However, we think the testimony of the witness Carter, 
defendant's assistant roundhouse foreman at Florence, is more to the 
point than that of the others. He testified in part as follows : 

"Q. Dld you or not know that there was a U^bolt to be threaded that 
morning? A. Yef>, sir; hy my orders there was one sent in there for 88. 
Q. Who was to thread It? A. The Woods boy; the man running tlie boit 
cutter. Q. Robert Woods? A. Yes, sir. Q. What engine was that boit to 
be used for? A. Engine 88. Q. How do you know it was for engine 88? A. 
Beeause I had it taken off englue 88 niyself that morning. Q. When dld you 
flrst know it was necessary to niake a U-bolt for engine 88? A. Three days 
previous to this day. * * * Q. How did you happen to know, three days 
before this boy was hurt, that the TJ-bolt was needed on engine 88? A. 
Engine inspector report to me — Q. Don't state what the engine inspector 
said ; did you see it that day? A. I saw it the morning it came in. Q. 
Morning of what day wlth référence to Wood's in jury? A. That was the 
day he was injured. Q. When dld you $ee it (Pomlng in? A. I saw It when 
it pulled in from Columbla. Q. Wîiat train? A. i>i. y. What is 54? A. 
Passenger train. Q. Running between what points? A. Wllmlngton and 
Columbla. Q. Was the engine taken off of that train that r.Jiorning? A. Yes, 
sir; engine went out that nlght on 55. Q. What train is tliat? A. That is a 
train from Wllmlngton to Columbla." 

Cross-examination : 

"Q. You say you knew three days beforehand that this yoke had to be 
flxed? A. Yes, sir. Q. How did you say you knew it? A. Our engine in- 
spector reported to me late in the afternoon. * * * Q. What was it he 
reported to you? A. The yoke broke, the rest hère, and there Is a key holding 
it up, and this wa.s broken off flush with this. (Witness was lUustratlng 
wlth yoke used on trial.) Q. Do you know what time young Woods got hurt? 
A. No; I was not in there at the time. Bultman came to me about 11 or 
11;30, and told me that the boy eutting that yoke for engine 88 had broke 
his arm. Q. Were you présent and saw this yoke put on? A. I saw hlm 
flnishlng up the job. Q. Were you présent and saw this yoke put on the en- 
gine? A. I saw hlm llnishing up the job; I can swear he put that on 88. Q. 
You were there while he was putting it on? A. Yes, sir; while he was flnish- 
lng it up." 

Also witness Koopman was introduced by défendant and testified 
as follows: 

"After yoke was repaired by Mr. Wade I threadetl it. Accident was about 
9 o'clock in the morning ; am not sure, it was some time in the morning. The 
yoke threaded by me was the same one taken out of the machine after the 
accident to plaintiff and repaired by J. J. Wade. After Robert Woods was 
injured, I took charge of boit eutting machine. I threaded the one Woods 
was working on. No other yoke was threaded that day. I was employed on 
the boit cutter from time plaintiff was injured until he came back to work." 

[1,2] The court below submitted the question to the jury as to 
whether the engine on which this U-bolt was used was engaged in 
interstate commerce. Upon this point the defendant's évidence clear- 
ly establishes the fact that the boit in question was put on engine 
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88. Indeed, plaintiff offered no évidence to the contrary. Therefore 
the next question is as to whether this particular engine was being 
used in interstate commerce. This point has been passed upon in 
many instances. 

In the case of Norfolk & Western Railway Co. v. Earnest, 229 U. 
S. 114, 33 Sup. Ct. 654, 57 L. Ed. 1096, Ann. Cas. 1914C, 172, it ap- 
pears that an employé was injured while piloting a locomotive (by 
walking ahead of it) through the railroad yard to a point where the 
locomotive was to be attached to an interstate train to assist in mov- 
ing it up a grade to the next station. The court in that case held that 
the employé was engaged in interstate commerce. However, in this 
instance it cannot be said that the employé was directly engaged in 
interstate commerce. Nevertheless he was performing work which 
was necessary to the préparation of the engine which had been and 
was to be used in such commerce. 

In the case of Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. 
Ct. 158, 49 L. Ed. 363, the plaintiff was injured while a dining car was 
standing on the siding between the time when it was taken out of an 
interstate train and placed there and the time when it was removed 
by another interstate train on the return trip. The third syllabus In 
that case is in the foUowing language : 

"A dining car resularly engaged in interstate traftic does not cease to be so 
when waiting for the train to malve the next trip." 

Also in the case of Northern Pacific Railway Company v. Maerkl, 
198 Fed. 1, 117 C. C. A. 237, the Circuit Court of Appeals for the 
Ninth Circuit passed upon a question analogous to the one hère 
presented. The first syllabus in that case reads as follows : 

"Wliere an employé of défendant, an Interstate railroad company, was In- 
jured, in part through the négligence of a fellow servant, when working In 
repair shops eonnected with an interstate track, engaged in repairing a car 
used by drfendunt indiseriminately in both interstate and intrastate com- 
merce as occasion reciuired, défendant was at the time 'engaged in Interstate 
commerce,' and tlie employé was employed by défendant in such commerce, 
within the meaning of Employer'» lyiabllity Act April 22, 1908, c. 149, § 1, 35 
Stat. 65 (U. S. Comp. St. Supp. 1911, p. i:522 [Comp. St. 1916, § 8657]), and an 
action for hls injury or death may be maintaiiied against défendant there- 
under." 

The following cases are very much in point : Bower v. Chicago, etc., 
R. Co., 96 Neb. 419, 148 N. W. 145 ; Uoyd v. Southern Ry. Co., 166 
N. C. 24, 81 S. E. 1003; Law v. Illinois Central Railway Co., 208 
Fed. 869, 126 C. C. A. 27, L. R. A. 1915C, 17; Southern Pacific 
Railroad Co. v. Pillsbury, 170 Cal. 782, 151 Pac. 277, E. R. A. 1916E, 
916; Baltimore & Ohio Railroad Co. v. Darr, 204 Fed. 751, 124 C. 
C. A. 565, 47 E. R. A. (N. S.) 4. 

It is true there are cases in which it has been held that where more 
than one inference may be drawn from the évidence, or where the 
facts are in dispute as to whether the parties are engaged in interstate 
commerce the same .should be submitted to the jury. Thèse cases are 
not analogous to the case at bar. As we hâve already stated, it is 
established by uncontroverted évidence that the U-bolt which was 
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being prepared by plaintiff at the time he was injured was to be piît 
on engine 88, which was engaged in interstate commerce. This fact 
is not controverted by any of the witnesses who testified at the trial. 

It is insisted by counsel for plaintiff that the case of Shanks v. Dela- 
ware, Lackawanna & Western Railroad Co., 239 U. S. 556, 36 Sup. 
Ct. 188, 60 L. Ed. 436, L. R. A. 1916C, 797, clearly sustains the con- 
tention of plaintiff. While the railroad company in that case was en- 
gaged in both interstate and intrastate commerce, it maintained a re- 
pair shop where locomotives engaged in such commerce were repaired. 
Shanks sustained the injury of which he complained while employed 
in the shop. It appears that his usual work consisted in repairing parts 
of locomotives, "but on the day of the injury he was employed solely 
in taking down and putting into a new location an overhead coimter- 
shaft — a heavy shop fixture — through which power was communicated 
to some of the machinery used in the repair work." The Suprême 
Court in passing upon that case propounded the following question : 

"Was the employé at tbe time of the injurj% engaged in interstate transpor- 
tation, or in work so closely related to it as to be practically a part of it?" 

The court there held that the plaintiff was not engaged in interstate 
commerce, and, among other things, said : 

"Corning to apply the test to the case in hand, it is plain that Shanlis was 
not employed in interstate transportation, or in repairing or keei>ing in usa- 
ble condition a roAdbed, bridge, englue, car, or other instrument then in use 
in such transportation. What lie was doing was altering the location of a 
fixture In a machine shop. The connection between the fixture and interstate 
transportation was remote at best, for thie only function of the fixture was to 
communicate power to machiner}' used in repairing parts of engines some of 
which were used in such transportation. This, we think, demonstrates that 
the work in which Shanks was engaged, like that of the coal miner in the 
Yurkonis Case, was too remote from interstsite transportation to be practically 
a part of it, and therefore that he was not employed in interstate commerce 
within the nieaning of the Employers' t/iability Act." 

We think the case at bar is easily distinguished from the Shanks 
Case. In the case of Delaware, Lackawanna & Western Railroad Co. 
V. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 L. Ed. 1397, it appears 
that the plaintiff was employed in a coal mine, where the coal mined 
was to be used in hauling interstate commerce. The Suprême Court 
held in that case that the plaintiff was not engaged in interstate com- 
merce. Also in the case of Minneapolis & St. Louis Railroad Co. v. 
Winters, 242 U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. 358, Ann. Cas. 
1918B, 54, the Suprême Court held that the plaintiff was not engaged 
in interstate commerce at the time of his injury. There the engine had 
been employed both in intrastate and interstate commerce. The court 
in disposing of the case among other things, said : 

" * * * It does not appear that this engine was destined especially to 
anything more definite than such business as it might be needed for. It was 
not iuterrupted in an interstate haut to be repaired and go on. It simply had 
flnished some Interstate business and had not yet begun upon any other. Its 
next work, so far as appears, might be Interstate or conflned to lowa, as it 
should happen." 

The case at bar, as we hâve stated, is distinguishable from the cases 
relied upon by counsel for plaintiff, inasmuch as the engine was taken 
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out of interstate commerce for the express purpose that it might be 
repaired to enable it to continue as an instrument of interstate com- 
merce. In other words, it is easily distinguished from the Winters 
Case because the character of the work in which the enginein this in- 
stance was employed did not dépend "upon remote possibiHties or upon 
accidentai later events." It appears from the évidence that engine 88 
was regularly engaged in hauhng interstate passenger trains, operating 
under a rule of the road by which it reached Florence every three days. 
It further appears that on the day plaintiff was injured this engine 
was taken out of the Columbia-Wilmington train in order that the U- 
bolt in question might be repaired. It also appears that the engine was 
placed in the shop and sent out upon the same day on its regular run, 
hauling what is known as the Columbia-Wilmington train. 

There being no conflict of évidence as to whether the plaintiff at the 
time of bis injur>' was engaged in repairing an instrumentality des- 
tined for use in interstate commerce, and it appearing that more than 
two years had elapsed from the date of plaintiff's injury before the 
commencement of this action that the same is barred by section 6 of 
the Employers' Liability Act, the court below erred in refusing to 
direct a verdict in favor of défendant. 

For the reasons stated, the judgment of the lower court is reversed. 

WOODS, Circuit Judge (dissenting). The plaintiff, Robert A. 
Woods, an employé, recovered judgment for personal injuries against 
Atlantic Coast Line Railroad Company for $800, on July 30, 1917. 
The District Judge overruled a motion made on behalf of the défend- 
ant to direct a verdict on the ground that the plaintiff was engaged 
in interstate commerce at the time of the injury, that more than two 
3'ears had elapsed after the injury before the action vi'as brought, and 
that therefore the action was barred by the statute. After refusing 
the motion, the District Judge submitted to the jury the question 
whether the injury was received while the plaintiff was employed in 
interstate commerce, and gave the instruction that if he was, the ver- 
dict should be for the défendant. 

The sole question before us is whether the only reasonable inference 
to be drawn from the évidence was that the plaintiff was engaged in in- 
terstate commerce. I think it clear that the question should be answer- 
ed in the négative. The plaintiff was operating a machine to thread 
bolts used on eccentric yokes or straps. The bolts when eut were 
thrown into a pile and used indiscriminately for engines drawing in- 
trastate and interstate trains. The évidence tends so strongly to show 
infliction of the injuries while cutting a boit for engine 88 that I as- 
sume that it was. This engine, on the morning of the day of the acci- 
dent, January 25, 1913, had drawn the train running from Columbia, 
S. C, to Wilmington, N. C. In accordance with the usual custom, it 
was laid off at Florence, S. C, a junctional point which was the end 
of its run ; the boit was taken from it, repaired, and restored to the 
engine, which, after remaining in Florence ail day, was at that place 
attached to a train the same evening, running from Wilmington to 
Columbia. 

252 F.— 28 
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The évidence makes it clear that at the time of the accident, the en- 
gine was not actually engaged in drawing an interstate train, was not 
on its way to be attached to such train, and was in no way appropriated 
or designated as an engine used especially for interstate commerce. J. 
J. Wade, blacksmith in the railroad shops at Florence, testified that: 

"Engine 88 was a passenger engine, runnlng either between Florence and 
Wilmington, or Florence and Columbla." 

The following questions and answers appear in the testimony of T. 
J. Carter, assistant roundhouse foreman: 

"Q. Wliat sort of service was 88 In at that time? A. Passenger service, 
between Florence or Charleston, Oolumbia, and Wilmington. Q. And where 
dld it conie from that monilng? A. Came from Columbla. Q. And stopi>ed 
at Florence? A. No, sir ; went to Wilmington ; the engine stopped at Flor- 
ence, that engine ; the train went on to Wilmington 20 minutes after arriv- 
ing at Florence. Q. But I am talking about the engine that this new boit went 
on. A. That engine stopped at Florence. Q. That was the end of that en- 
gine's run? A. Yes, sir; ,end of the engine's run. Q. That engine ran be- 
tween Columbla and Florence? A. Oolumbia, Florence and Charleston. Q. 
And the balance of the train was pulled on by another engine to another 
place? A. Yes, sir. Q. But this particular engine ran between Columbla, S. 
C, and Florence, S. C.? A. Yes, sir. Q. A,nd that was the end of the en- 
gine's run when it got to Florence? A. Yes, sir. Q. Upon which this boit 
you are talking about was put on? A. Yes, sir. Q. And then that engine lay 
th,ere ail day, did it not? A. Lay there from 8:45, about 9 o'clock, when it 
came into the shop, untll about 5:30 in the evenlng, when we sent the engine 
out. Q. And then came back to Columbla? A. Yes, sir. Court: Q. Those are 
interchangeable for enginea of the same class? A. Yes, sir. Q. You say the 
terminal points of this engine were Columbla and Florence? A. Between 
Charleston, Columbla, and Florence, and sometlmes we usad it to Wilmington ; 
it was not any spécial terminal, but that is where slie is supposed to run." 

There was not a particle of évidence to show that when the engine 
was detached from the Columbia- Wilmington train, the railroad au- 
thorities had any formed intention as to the next use to be made of it. 
The engine was not interrupted in an interstate haul, to be repaired and 
continued on its trip. At the time of the repairs, it was not engaged 
in any business, either state or interstate. After being detached for 
repairs, its next work, so far as the évidence shows, might hâve been 
between Columbia and Charleston, or Wilmington and Columbia, with 
the probabihties in favor of the Columbia and Charleston trip, rather 
than the Wilmington and Columbia trip, for the testimony was that 
it was more often used on the intrastate trip. It was one of a class 
of engines interchangeable for other engines of the same class for 
any of thèse trips. In short, at the time of the accident its office as an 
instrumentality of interstate commerce had ceased, and it was entirely 
uncertain, at the time of the accident and the repair of the boit, whether 
it would be next used in interstate commerce or intrastate commerce. 

It is unnecessary to enter into an analysis of the many cases on tlie 
subject, and the reiined distinctions necessarily made between inter- 
state and intrastate commerce. The facts of this case bring it clearly 
under Minn. & St. L. R. Co. v. Winters, 242 U. S. 353, 37 Sup. Ct. 
170, 61 L. Ed. 358, Ann. Cas. 1918B, 54. In that case the court says: 

"The agreed statement Is embractîd In a few words. The plaintifC was mak- 
ing repairs upon an engine. This engine 'had been used in the baullng of 
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freight trains over defendant's Hue, * * * whicli freight trains hauled 
lK>th intrastate and interutate commerce, and * * * it was so used after 
the plalntiff's injury.' Tlie last tinie before tlie injury on wliich the engin.e 
was used was on October 18tli wlien it ])uHed a freight train into Marsliall- 
tovvn, and it was used again on October 21st. after tlie accident, to pull a 
froight train out from the same place. That is ail that we hâve, and is not 
sufflcient to bring the case under the act. This is not like the matter of re- 
pairs upon a road permanently devoted to commerce among the states. An 
engirte as such is not i)ermanently devoted to any kind of traffie, and it does 
not ap])ear that this engine was destined especially to anything more definite 
than s'jch business as it might be neede<l for. It was not interrupted in an 
intjerstate haul to he i-epaired and go on. It simply had flnished some Inter- 
state business and had not yet begun upon any other. Its next work, so far 
as appears, might be Interstiite or conlined to lowa, asi it should happen. At 
the mo)nent it was not engaged in either. Its charaeter as an instninient of 
commerce depended on its employment at the time, not upon remote probabili- 
ties or upon accidentai later events." 

The utmost that the défendant could daim was submission to the 
jury of the question whether the plaintiff was employed in repairing 
part of an engine engaged in interstate commerce. The conclusion of 
the jury that it was not so engaged was well supported by the évidence 
above quoted. 

I think the judgment should be affirmed. 



WIERSE et al. v. UXITISD STATES et al. 

(Circuit Court of Appeals, Fourth Circuit. May 7, 1018.) 

No. 1586. 

1. CONSPIEACY l®=348 — PrOSEC-CTION — l'^VIDENCE QUESTION FOR JtJRT. 

In a prosecution under Criminal Code, § 37, for a conspiracy to sink a 
Gennan mercliant vessel in the navigable waters of the United States, 
etc., évidence held sufflcient to carry the case to the jury 

2. Criminal IjAW <&=>7Si>(2) — Instructions — Sufficiency 

In a prosecution against a naturalized citizen of German origin and 
another a sub.iect of the German Empire for conspiracy to sink a vossel lu 
navigable waters, etc., the charge held to sufiiciently safeguard the rights 
of the naturalized citizen as to the question of reasonable doubt and the 
treatment he should reçoive at the hands of the jury, notwithstanding 
allenage of liis coconspirator. 

3. Conspiracy <g=>45 — To Sink Vessel — PjVidence — Admissibility. 

In a prosecution under Criminal Code, § 87, for conspiracy to sink a 
Gennan vessel in navigable waters of the United States, etc., évidence as 
to the condition of the ship, and that the valves were oi>en, etc., held ad- 
missible; the injury to the eiiuipinent of ship contributing to the sinking. 

4. Criminai, Law <g=>178 — Former Jeopaeuy — Uismissal. 

That a défendant had previously been indicted with others who were 
acquitted, will not support a plea of former jeopardy, where such défend- 
ant was not tried ou a(;count of his illness, and after trial the case against 
hlm was dismissed without préjudice to any charge that might be maUe 
against him. 

5. Criminal Law ©=3H8(7) — Préjudice op Judge — Evidence. 

A défendant, who complains that he eannot obtain a fair trial on ac- 
count of préjudice or bias of the judge, must apply for a transfer in ac- 

©ssFor other caaes see same topic & KEY-NUMBBR in «11 Key-Numbered Digests & Xudexes 
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cordance with Judicial Code, § 21, and where no such application has 
been made, a défendant cannot Introduce évidence of an otherwlse col- 
latéral niatter for the purpose of discredlting the judge and attemptlng 
to show hls animus. 

In Error to the District Court of the United States for the Eastern 
District of South CaroHna, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Paul Wierse and Johann Klattenhoff were convicted, under Crim- 
inal Code, § i7, of a conspiracy to sink a German merchant ship in 
the navigable channel of a river leading from the port of Charleston, 
etc., and they bring error. Affirmed. 

John P. Grâce, of Charleston, S. C, for plaintiffs in error. 

Francis H. Weston, U. S. Atty., of Columbia, S. C. and J. Waties 
Waring, Asst. U. S. Atty., of Charleston, S. C., for défendants in 
error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is a criminal action, instituted 
in the District Court of the United States for the Eastern District of 
South Carolina, wherein the United States is plaintifif against Paul 
Wierse, Johann Klattenhoff, and W. Mueller, charging the défend- 
ants with a conspiracy to sink, or to cause to be sunk, or to permit 
to be sunk, a German merchant ship, and the actual sinking of the 
ship in pursuance of such conspiracy in the channel of Cooper river, 
leading from the harbor of Charleston, which is a navigable channel 
of the United States, in violation of section 37 of the Criminal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 1916, § 10201]). 
The case was tried on the lOth day of October, 1917. The défendant 
Mueller has never been arrested and is reported to hâve left the Unit- 
ed States. The défendants Wierse and Klattenhoff were tried and 
convicted and sentenced. The case now cornes hère on writ of error. 

The f acts may be epitomized as f ollows : 

On January 30, 1917, a telegram was sent by W. Mueller, the then 
German consul at Atlanta, Ga., to E. H. Jahnz, who was at that time 
German consul at Charleston, S. C, in German, the translation of 
which is as f ollows: 

"Please wire whether Wierse has received my letter of last Saturday." 

On January 31st a telegram was sent by E. H. Jahnz to W. Mueller, 
in English, as follows : 
"Wierse elalms letter has been sent must be in Atlanta by now." 

That night at 8 :45 Wierse telegraphed to Mueller : 
"Congratulations." 

Johann Klattenhoff was the master or captaîn of the German mer- 
chant steamship Liebenfels which was then lying in the harbor of 
Charleston. He had been absent from his ship for some days on a 
visit to a friend of his, William Andel, who résides on John's Island, 
about 35 miles by automobile road from the city of Charleston. Klat- 
tenhoff was not expected to return to the ship until the end c£ the 
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week, or perhaps later. On receipt of the telegram from Mueller, 
Wierse engaged an automobile to take him to Andel's place, and also 
obtained leave of absence from his work, requesting that some one 
else take care of it that day and evening, as he might not be back. 
During the automobile trip he mentioned to the driver of the car that 
the captain (Klattenhoff) might corne back with him. He did not, 
however, disclose the reason for his trip, but did urge haste. Upon 
his arrivai at Andel's, Wierse conferred with Klattenhoff, and the 
two returned together to Charleston in the automobile. They came 
by a bridge across the Ashley river to the city of Charleston, and, 
after they had traveled about two blocks, Wierse had the automobile 
stopped and got ont of it, stating that he would take a street car. 
The automobile had been engaged by Wierse, and the cost for its use 
was charged to him. The place where he got out was about a mile 
from his résidence, where he stated he was going. Klattenhoff re- 
mained in the automobile, and was taken directly to the wharf used 
as a landing place by the crew of the Liebenfels. The automobile 
driver then returned to his garage, which is about three blocks from 
Wierse's résidence. 

Wierse appears to hâve gone to his résidence, and from there di- 
rectly to his office at the Charleston American, a newspaper, where 
he was employed as state editor and editorial writer. He there wrote 
a telegram, addressed to Mueller, the German consul in Atlanta, and, 
taking it to the nearest telegraph ofifîce, which was situated in the 
Argyle Hôtel, about two city blocks from the newspaper office, had it 
sent. This telegram consisted of the single word, "Congratulations." 
It was sent to the German consul at Atlanta, collect. 

Klattenhoff, after leaving the automobile went on the wharf and 
was carried over to the Liebenfels. Upon his arrivai on board ship 
he ordered the crew to damage and sink her; but they at first did 
not comply with this order, demanding some more tangible form of 
orders. Later Klattenhoff left the ship and went ashore, going to 
Wierse's office, where he conferred with him. From there on his 
way back to the ship he met a member of the crew and informed the 
latter that he had been back for "more information." He then went 
aboard the Liebenfels, and, upon f urther orders being issued, the crew 
carried out his instructions, and thereupon demolished the machinery 
and other operative parts of the ship, and opened the sea valves, which 
admitted water into the vessel. The ship then sank. She was lying 
in the navigable channel of the Cooper river, used by most of the 
shipping coming into the port of Charleston, and the channel which 
leads up the river to the United States Navy Yard. 

[1] The first assignment of error raises the question as to whether 
the court below erred in refusing to direct a verdict in favor of the 
défendants "on the ground that it was not shown that the défend- 
ant Wierse knew that the vessel was to be sunk in the navigable wa- 
ters, even though it be admitted that he knew it was to be sunk." 
This assignment fairly présents the most important question at issue in 
this controversy. It rarely ever occurs, where parties are charged 
-with conspiracy, that the prosecution is able to establish their guilt 
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by positive and direct testimony. From the very nature of things, 
conspiracy is a crime that is entered into secretly, and as a gênerai 
rule, in the prosecution of cases of this character, the government must 
rely upon inferences to be drawn from the facts and circumstances 
surrounding the transaction. This is especially true in cases like the 
one at bar, where individuals are plotting against the government. 
The only possible hope they hâve of succeeding is in keeping their 
motives and actions concealed from the public. Therefore, in order 
to détermine as to whether a conspiracy was entered into as alleged, 
we must consider ail the facts and circumstances surrounding this 
transaction, and base our conclusion upon such reasonable inference 
or inferences as may be drawn from the évidence. 

It should be borne in mind that Wierse, a naturalized citizen of 
German birth, had been connected with a German newspaper; that 
he had been an intimate friend of the German consul at Charleston, 
S. C, and also with the German consul at Atlanta, Ga., and that he 
was well acquainted with Capt. Klattenhoff, the master of the Lieben- 
fels. According to his own admission he had handled business and 
correspondence for Capt. Klattenhoff. It further appears from the 
évidence that he had been corresponding with Mueller, and that Muel- 
1er had telegraphed to Wierse that he was in accord with his prop- 
osition. It further appears that, upon receipt of the telegram, the 
défendant Wierse on his own account hired an automobile and went 
some distance in the country to see Capt. Klattenhoff, and after Con- 
sulting with him brought him back to the city. It also appears that, 
as soon as Klattenhoff went on board the ship, the order was given to 
sink her. However, this order was not obeyed. Thereupon Klatten- 
hoff left the ship and went directly to the office of the défendant 
Wierse. The fact that the German consul at Atlanta was so anxious 
to hâve the message which he transmitted to Capt. Klattenhoff de- 
livered was within itself sufîicient to hâve put the défendant Wierse 
upon inquiry as to the nature of the errand that he was called upon 
to make. The participation of Wierse up to and including the time 
that he made the visit to Klattenhoff, the cordial relations existing be- 
tween the two and that which transpired after their retum to Charles- 
ton, leads us to the conclusion that Wierse and Klattenhoff must hâve 
had some conversation as to the motive which prompted Wierse to 
visit Klattenhoff, and as to what Klattenhoff was expected to do when 
he retumed to the ship. 

It is insisted by counsel for défendant that, while Wierse admitted 
he hired the automobile at his own expense, he was to be reimbursed 
by the officiai représentative of the Impérial German government. 
His willingness to incur this personal liability on behalf of that gov- 
ernment tends to show that he was ready and willing to serve it. It 
is also significant that, when Wierse and Klattenhoff reached the city, 
Wierse, when about a mile distant from his home, got out of the ma- 
chine and took a street car. Why did he deem it necessary to take 
a car at that point ? Under normal conditions Wierse would hâve re- 
mained in thé car until he reached his home. His conduct in this 
respect, when considered in connection with the other facts, was, we 
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think, sufficient to hâve warrantée! the jury in inferring that Wierse, 
knowing the purpose of Klattenhoff, was not wilhng to be seen with 
him, and also that leaving the automobile at that point would enable 
Klattenhoff to more speedily consummate the purpose for which the 
conspiracy was formed. It should also be borne in mind that the 
crew of the Liebenfels at first refused to obey the order of Capt. 
Klattenhoff to sink the vessel, whereupon Capt. Klattenhoff went to 
the office of Wierse and had a conférence with him, after which he 
returned to the ship and the orders were promptly obeyed and the 
vessel sunk. If Wierse knew nothing about the purpose of Klatten- 
hoff, and was not connected with the transaction, why was it nec- 
essary for Klattenhoff, before giving the final orders to sink the ship, 
to go to Wierse's office for another conférence? 

The fact that after Wierse reached his office he wrote a telegram 
containing the word, "Congratulations," which was immediately dis- 
patched to the German consul at Atlanta, is very material. The de- 
fendant, through his, counsel, insists that this telegram referred to the 
fact that some time before that date he had received a letter from 
the consul at Atlanta informing him that he was engaged to be mar- 
ried. There are two remarkable facts about this explanation, when 
considered in connection with the telegram. One is that he should 
hâve delayed sending his congratulations until that particular time, 
and the second is that he should hâve sent the telegram "collect." 
This, to our mind, is a most extraordinary circumstance. The évi- 
dence shows that letters had been passing between the two, and, 
knowing the consul as intimately as he did, one would naturally sup- 
pose that he would hâve written or telegraphed his congratulations 
immediately upon receipt of the information that his friend was to 
be married. It is also very significant that he should hâve sent this 
telegram "collect." To say the least of it, the sending of a telegram 
of congratulations "collect" was unusual, and not at ail in harmony 
with what one would be expected to do under similar circumstances. 
We think the explanation as respects the sending of this telegram, in- 
stead of aiding the défendant in his contention, rather tends to 
strengthen that of the government. 

Any one of thèse circumstances, taken alone, would not be sufficient 
to warrant a conviction of the défendant ; but, as we hâve stated, in 
cases of this kind it is the duty of the jury to consider ail the facts 
and circumstances together, in order that they may draw the proper 
inference. Therefore, in view of ail the facts and circumstances of 
this case, we think the jury was amply warranted in reaching the con- 
clusion that the défendant was a party to the conspiracy. Any in- 
ference other than this would not be in accord with our everyday ob- 
servation and expérience. 

[2] The second assignment of error is in the following language: 

"Because it appears that ail the testimoiiy was uot sutticient to prove the 
guilt of the défendants beyond a reasonable doubt, and his hoiior, therefore, 
erred In not directlng a verdict of 'not guilty' ; the error being that 'beyond a 
reasonable doubt' means the exclusion of any other reasonable hyiwthesis of 
innocence, and the défendant Wierse was by no testlmony or inference de- 
dudble from the testimony proven beyond a reasonable doubt to bave inteud- 
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ed to hâve conspired, or intended to conspire, in sinking tlie vpssel in a navi- 
gable stream, the intention to sinls in a navigable streani being one of the es- 
sential éléments of the crime." 

This assignment in the main is directed to the refusai of the court 
helow to instruct the jury to return a verdict in favor of the défend- 
ant. However, it is also insisted Ihat the court failed to instruct the 
jury that they could not convict the défendant, uniess they were sat- 
isfied of his guilt beyond a reasonable doubt. A référence to the 
charge clearly shows that the latter part of the assignment is not borne 
out by the record; it, araong other things, containing the follovving: 

" * * • Then. gentlenfen, I désire to charge you that in this case, as, in 
ail other cases, the nile of law is that • » * every one conies into court 
with the prpsumption that he is Innocent ; that is the presumption in favor 
of a free citizen, whether man, woman, or child, charged with crime, when he 
cornes Into court he is presumed to be innocent (although he is put on trial) 
until hls guilt is establlshed by compétent testimony, and establlshed aceord- 
ing to the meaning of the law beyond a reasonable doubt. Now, on that 
iiuestion of a reasonable doubt, I charge you that It does not mean that your 
conclusions must be free from ail doubt. There is some doubt Intermlxed in 
ail huuian conclusions, whetber it is the verdict of a jury or the decree of a 
judge ; nothing human is absolutely sure, or ab.solutely perfect, so that you 
can flnd a verdict of guilty although you hâve still some doubt, but It must 
not be a reasonable doubt. At the same time you must not be deterred by 
caprice, or a capriclous doubt, or a whimsical doubt, or an unreasonable 
doubt, or a doubt for which you can assigii to yourselves no rea.son. It must 
be a reasonable doubt existing, and in that case the défendant is entitled to 
the beneflt of it. Again, as In this case. I wlll charge you now, thèse two 
parties who are before you are, one of them a subject of a foreign state, but 
he came hère in free commerce on the invitation of this country for the pur- 
pose of commierce, and the other, although a foreign-born subject, under the 
laws and llcense of this country bas been admitted to assoclate himself with 
the other citizens of this free commonwealth as a member of it, and there- 
fore stands with the same rights aud. same privilèges, although having the 
burden of the same duties as a native-born citizen of this countrj', but both 
of them In their trial in courts of justice in this country are entitled, upon 
the question of the establishment of their guilt, to the enforcement of the same 
rtik's which would be enforced against native-born citizens. Tlie yardstick 
of justice bas neither increase nor diminution in nseasuring what should be 
allotted to them than it would be in allotting to the highest and most patriotic 
citizen of this country. • ♦ * " 

Thus it will be seen that the court carefully safeguarded the rights 
of the défendant, both as to the cjuestion of a reasonable doubt and 
as to the treatment that he should receive at the hands of the jury, 
notwithstanding the fact that his coconspirator, Klattenhofif, is a sub- 
ject of the German Empire. 

[3] By the third assignment of error it is insisted that the court 
below erred in permitting the government to introduce testimony show- 
ing the gênerai condition of the ship, and, among other things, that 
the machinery and gear were broken at the time the valves were open- 
ed. Counsel for défendant insisted that this testimony was irrelevant 
and had no relation to the sinking of the vessel. It is a matter of 
common knowledge that the machinery of other German merchantmen 
in ports of the United States had been damaged, but so far as we know 
the Iviebenfels was the only ship that was actually sunk. The ship 
heing anchored in the channel which was being used for private and 
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governmental shipping clearly indicates the intent of the parties, and 
shows most conclusively that those engaged in the conspiracy were 
well acquainted with the local situation, and knew where to strike the 
most vital blow in order to effectively hinder and delay the government 
in its opérations. 

It is a fact of which this court will take judicial notice that at that 
time it was the policy of the Impérial German government to disable 
ail the ships that she had in our ports, hy dismantling the machinery 
and doing those things that were calculated to render such ships prac- 
tically worthless. The défendant Wierse being a man of intelligence, 
it is but fair to assume that he well understood the importance of this 
move on the part of the controUing power of his native land. Un- 
doubtedly the destruction of the engine, including the valves and other 
appliances for the control of water in the engine room, contributed to 
the sinking of the vessel. Likewise the destruction of the steering 
gear and wireless and engine room télégraphie Systems prevented sig- 
nais being sent out for help, and also rendered the ship incapable of 
being steered out of the channel. The défendants being charged with 
■conspiring to sink the vessel in a navigable channel, this évidence bore 
directly upon the question of intent, and therefore became very ma- 
terial in the trial of the case. This rule is of long standing and well 
established by the courts. 

In the case of Schultz v. United States, 200 Fed. 234, 118 C. C. A. 
420, the Circuit Court of Appeals for the Eighth Circuit, in referring 
to this question, said : 

"If intent, motive, knowledge, or design l>e one of the éléments of the crime 
charged, and espeeially if it is elaimed tliat the crime was comraitted in ac- 
corda uce with a System, plan, or scheme, évidence of other like conduct by the 
•défendant at or near tlie time chareetl is admissible. Brown v. United 
States, 142 Fed. 1, 7?, C. O. A. 187; Dillard v. United States, 141 Fed. 303, 
72 C. C. A. 451 ; Walsh v. United States, 174 Fed. 615, 98 C. G. A. 461 ; Ex 
parte (Jlaser, 176 Fed, 702. 100 C. C. A. 254; Thompson v. United States, 144 
Fed. 14, 75 O. C. A. 172, 7 Ann. Cas. 62." 

There are numerous other cases to the same effect, notably among 
them being Wood v. United States, 16 Pet. 342, 10 L. Ed. 987. There- 
fore we think that this assignment is without merit. 

[4] The fourth assignment of error relates to the refusai of the 
court below to permit the introduction of records of another case in 
which Klattenhoflf had been the défendant. It is insisted that this 
évidence was ofiEered for the purpose of showing that Klattenhoff had 
once been in jeopardy for this offense. This, we think, should hâve 
been taken advantage of by a plea of former jeopardy, which was not 
entered. While it is true that upon a former trial Klattenhoff and 
eight other members of the crew of the Liebenfels were indicted for a 
conspiracy to sink the ship, the members of the crew being acquitted, 
Klattenhoff was not tried at the time on account of illness, and after 
the trial the case against Klattenhoff was dismissed without préjudice 
to any charge that might be made against him. The fact that he was 
indicted with other défendants, who are not défendants in this action, 
and where the case as to him was dismissed, would not avail him on 
a plea of former jeopardy. 
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[5] The fifth assignment of error is in the following language: 

"Because his honor, the preslding judge, erred in not allowing defendant's 
counsel, over objection duly and properly made to ask the following ques- 
tion : 'Q. The success of the Charleston American had been very remarkable, 
had it not? A. Absolutely so' — the error being that such testimony would 
hâve cl'eared up in the mlnds of the jury the animus of the prosecution by 
showlng the connection between the district attorney's office and the Evenlng 
Post, a rival and contemporary of the Charleston American, the success of 
wlaleh had touehed a very sensitive cord." 

We cannot understand upon what theory évidence as to the success 
or failure of the Charleston American would be relevant or material in 
this instance. Assuming it could hâve been shown that the American 
as a paper had been very successful, that fact could throw no light 
upon the guilt or innpcence of the défendant. The introduction of 
such testimony could only hâve tended to confuse the minds of the 
jury, without afïording tbem any information upon the question vi'hich 
they were called upon to décide. For instance, if it had been shown 
that the success of this paper had been phénoménal such fact could in 
no wise hâve justified the défendants in entering into this conspiracy. 
It is apparent from the record that this évidence was offered as an en- 
tering wedge for the purpose of dragging the name of the trial judge 
into this case in a personal way, a practice which is reprehensible in 
the highest degree and should never be resorted to by any reputable 
attorney. The références of this character to the trial judge contained 
in the brief are irrelevant, scandalous, and impertinent, and the court 
orders that the same be stricken therefrom. Section 21 of the new 
JudicialCode (Act March 3, 1911, c. 231, 36 Stat. 1090 [Comp. St. 
1916, § 988]) provides that, where a défendant feels that he cannot 
secure a fair and impartial trial on account of préjudice or bias, it 
shall be the duty of the judge, upon proper showing, to transfer the 
case to another judge for trial. The section in question is in the fol- 
lowing language : 

"Sec. 21. Whenever a party to any action or proceedlng, civil or criminal, 
shall make and file an' aflidavit thàt the .iudge before whom the action or 
proceeding is to be tried or béard bas a personal bias or préjudice either 
against him or in favor of any opposite party to the suit, such judge shall 
proceed no fiirther therein, but awrther judge shall be désignâtes in the man- 
ner preseribed in the section last preceding, or cbosen in the manner pre- 
seribed in section twenty-three, to hear such matter. Kvery such affidavit 
shall State the fàcts and the reasons for the belief that such bias or préju- 
dice exists, and shall be iiled not less than ten days before the beginning of 
the term of the court, or good cause shall be shown for the failure to file It 
within such tlrae. No party shall lie entltled in any case to file more than 
one such aflidavit; and no sucli affidavit shall be flled unless accompànied by 
a certificate of counsel of record that such affidavit and application are made 
in good faith. The same proceedings shall be had when the presiding judge 
shall file with the cl,erk of the court a certificate that he deenis himself un- 
able for any reasou to préside with absolute impartiality in the pending suit 
or action." 

This section was enacted for the purpose of enabling one who might 
in good faith feel that he could not obtain a fair and impartial trial 
before a particular judge to hâve his case transferred to another. If 
counsel for the défense thought at the time his client was called upon 
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to plead to this indictment, he would not be treated fairly and impar- 
tially, it was not only his privilège, but his bounden duty to his client, 
to hâve avaikd himself of the provisions of this statute. This court will 
not permit one of the high character and standing of the learned judge 
who tried this case in the court below to be assailed in one of its rec- 
ords in such an unjust and unwarranted manner, and this is especially 
true in a case like the one at bar, where counsel for défendant knew 
of the statute which we hâve quoted, and f ailed to avail himself of the 
opportunity to make any objections to the trial of his client before he 
was called upon to answer the charge. 

A careful examination of the record shows that the trial judgs gave 
no indication of any feeling, bias, or préjudice against the défendant 
Wierse. His conduct throughout the trial, including the charge, was 
absolutely fair, and, as we hâve already stated, safeguarded the rights 
of the défendant in every particular. It must be understood, once and 
for ail, that where lawyers fail to exercise the right conferred upon 
them by the statute to object to the trial of their client by the presid- 
ing judge, they will not be permitted to come into this court and by 
innuendo or otherwise assail the character of the trial judge as to niat- 
ters that hâve no relation whatever to anything that may hâve trans- 
pired during the trial. The rulings of the trial court are always sub- 
ject to the most critical analysis, in order that we rnay ascertain as to 
whether any error of law or fact, as the case may be, has been com- 
mitted, or whether the judge in the trial of the case has done or said 
anything to préjudice the rights of the défendant. Thus far lawyers 
may go, but no farther. 

The Personal références to the assistant district attorney in the brief 
for the plaintifif in error hâve no basis whatever in the record and are 
ordered to be stricken theref rom. 

While there are 20 assignments of error, a careful considération of 
those that we hâve not disposed of leads us to the conclusion that they 
are without merit. Therefore we do not deem it necessary to enter 
into a discussion of the same, feeling as we do that the défendants 
hâve had a fair and impartial trial and the ends of justice hâve been 
fully met. 

Therefore the judgment of the lower court is affirmed. 



GENERAL FILM CO. v. SAMPLINER. 

(Circuit Court of Appeals, Sixtlx Circuit. August 3, 1918.) 

No. 3141. 

1. Champerty and Maintenance <g=36(5) — Availability or Champebtt as 

Défense: — Action at Law. 

The chaiiipertous ctiaracter of an action at law is avallable as a dé- 
fense to that action, tliough not pleaded. 

2. Assignments <ê=>126 — Availability of Nonassignment as Défense. 

Nonas.sigiiability of cause of action is as available as défense in ac- 
tion at law based on such cause of action as it is avallable as grouud 
in support of suit in equlty to restrain proseeutlon of such action. 

<g=»Por other cases see same topio & KBY-NUMBER In ail Key-Numberea Digests & Indexes 
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3. judgment <s=351, 627 — conclupiveness — cliampertous assigniient— 

Privity. 

The effeet of a previous adjudication that the asslf»nnient was eharaper- 
tous, made in favor of a party with whoni défendant was in privity, at the 
suit of the same plaintiff, Is as avallable in suit at lavv as in equlty, al- 
though défendant therein was net a party to, nor does his privity appear 
of record In, the previous suit. 

4. Courts i©=3342 — Equitable Défense in Action at Law. 

Défense Ihat judgment for défendant, on its défense of eliamperty In 
assignaient to plaintiff, was équitable estoppel In subséquent action at law 
agaiust a défendant, wlio was not a party to tbe former action, but was 
in privity witli défendant therein, is as availaWe in fédéral courts in the 
subséquent action, as in new suit In equity. 

5. Injunction <®=526(5) — Vexatious Action. 

Suit on assigned cause of action will not be enjolned on the ground 
it is In bad faith, vexatious, and an abuse of court's process, because 
of judgment for défendants in former action on same assignment, to 
whicli action défendant v?as not a party, imless such judgment clearly and 
conelusively estopped subséquent action ; so held in a case where tlme for 
seeking review of such judgment had not expired. 

6. Cancellation of Instruments <g=>4 — Right to Cancellation— Equity— 

Jurisdiction. 

Equlty lias jurisdiction to cancel an instrument which is clearly illé- 
gal, but whleh on its face is valid, and so is capable of a wrongful and 
vexatious use, where such cancellation is necessary to protection to par- 
ties otherwise liable to injury, actual or threatened, from the fact that 
the instrument Is outstanding. 

7. Injunction <©=>26(6) — Défense to Action— Ibrepakablb Damage. 

Where a party bas a good défense at law to a purely légal demand, he 
must be left to that means of défense, unless he allèges and proves spé- 
cial circumstances showing that he may suffer irréparable damage, if he 
is denled a préventive remedy. 

8. Injunction <S=»26(4) — Multiplicity of Suits— Equity. 

Generally, in order to make multiplicity of suits a ground for inter- 
position of equity, more than one suit must bave been commeneed, or at 
least about to be begun, and such interposition must be necessary as 
protection from contlnued and vexatious litlgatlon. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; D. C. Westenhaver, Judge. 

Suit by the General Film Company against Joseph H. Sampliner. 
From decree of dismissal, complainant appeals. Affirmed. 

Bulkley, Hauxhurst, Saeger & Jamison, of Cleveland, Ohio (H. Aus- 
tin Hauxhurst, of Cleveland, Ohio, and Wm. M. Seabury, of New- 
York City, of counsel), for appellant. 

John G. White, J. H. Sampliner, Thomas L. Johnson, A. V. Can- 
non, C. A. Neff, and Lawrence C. Spieth, ail of Cleveland, Ohio, for 
appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On July 30, 1913, appellee, claiming 
to be the assignée of the Lake Shore Film & Supply Company, brought 
suit at lavi^ against appellant in the court below for treble damages 
($303,000), alleged to hâve accrued to the Lake Shore Company under 

©=jFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the Sherman Anti-Trust Act (Act July 2, 1890, c, 647, 26 Stat. 209 
[Comp. St. 1916, §§ 8820-8823, 8827-8830]) by reason of an alle^ed 
conspiracy to monopolize the motion picture business of the United 
States and to restrict interstate trade and commerce therein. Appel- 
lant thereafter filed its bill on the equity side of the court below, for 
discovery in aid of two asserted défenses to the action at law: (a) 
That plaintifï therein is not the real party in interest ; and (b) that the 
alleged assignment is champertous. On appellee's motion, Judge (now 
Mr. Justice) Clarke dismissed the bill. This court affirmed the decree 
of dismissal April 4, 1916. General Film Co. v. Sampliner, 232 Fed. 
95, 146 C. C. A. 287. 

October 1, 1917, appellant filed a second bill in equity in the court 
below to permanently enjoin the prosecution of the pending suit at law, 
as well as the institution and maintenance of further suits for the same 
cause of action. The grounds on which the right to relief is based are: 
(1) That the suit at law is champertous, in that the sole considération 
for the assignment f rom the Lake Shore Company to appellee was the 
discharge of the latter's claim for légal services to the assignor of the 
alleged value of $5,000, and his agreement to render further légal serv- 
ices to his assignor if the same should be deemed necessary, the as- 
signment being taken (as alleged) with knowledge that the assignor was 
unable to and would not pay or advance any of the costs and expenses 
of the proposed suit, that appellee would be obliged to make large ad- 
vances of that nature, and in the belief that at least $75,000 damages 
could be proven in the action, that appellee's acts vvere in violation of 
both the statutes and common law of Ohio, forbidding the purchase of 
a claim by an attorney at law for the purpose of suit thereon, and that 
the claim in suit was thus not assignable to plaintifï ; (2) the later in- 
stitution by appellee (in January, 1917) of an action at law in the Dis- 
trict Court of the United States for the Southern District of New York 
against the Motion Picture Patents Company and others (not includlng 
appellant) to recover $750,000 as treble damages for the same alleged 
violation of the Anti-Trust Act as involved in the suit at law pending 
in the court below, and the trial of the cause in the District Court in 
New York under the défense of champerty there presented, resulting- 
in verdict and judgment (Tune 14, 1917) in favor of défendants there- 
in and against appellee (243 Fed. 277), this judgment being alleged 
(through an asserted privity between appellant and the défendants in 
the New York suit) to work an équitable estoppel against the further 
prosecution of the action at law below ;^ (3) that the further prose- 
cution of the suit at law in the court below (since the judgment in the 
New York court) is in bad faith, vexatious, and an abuse of the court's 
process, and that a multiplicity of vexatious and unconscionable suits - 
is threatened against each and ail of the parties défendant in the New 

1 The alleged cause of action assijîned to appellee ran against eleven corpo- 
rations and individunls besldes appellant. The New York suit was in form 
against ail thèse parties except appellant. Among the défendants were in- 
cluded certain individuals alleged to be owners, ofBcers, directors, or repré- 
sentatives of the parties, as well aa o£ appellant. Not ail seeai to bave Ijeea 
served with process. 
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York suit, who are asserted to hâve an interest as stockholders and 
otherwise in appellant, which is alleged to be herein acting in their be- 
half as well as its own. On appellee's motion Judge Westenhaver dis- 
missed the bill, tipon grounds which may be summarized as two : First, 
that the défenses that the contract of assignment from the Lake Shore 
Company to appellee is champertous and spéculative, that the claim 
for damages under the Anti-Trust Act is not assignable, and that the 
proceeding's and judgment in the New York suit hâve worked the 
claimed estoppel and adjudication, are each and ail available as dé- 
fenses to the suit at law pending below ; second, that the asserted spéc- 
ulative and unprofessional nature of appellee's conduct in obtaining 
the assignment and prosecuting action thereon, and the alleged abuse 
thereby of the process of the court, furnish no ground for enjoining 
the prosecution of the action at law. 

From this latter decree of dismissal this appeal is taken. We think 
the District Court clearly right in dismissing the bill as against the 
grounds of jurisdiction specifically relied upon below. 

[1] 1. Assuming, but without so deciding, that appellee's suit at 
law against appellant is champertous, we yet hâve no doubt that such 
défense is as available in that action at law as in this suit in equity. 
The bill for discovery passed upon in General Film Co. v. Sampliner, 
supra, 232 Fed. 95, 146 C. C. A. 287, was framed upon the express 
theory that the défense of champerty was, or was desired to be, pre- 
sented in the suit at law. Whether there actually pleaded or not is im- 
material, in view of what was said by us in affirming the dismissal of 
that bill. The cases cited (page 99) amply sustain the admissibility of 
the défense at law. 

[2] 2. If, in spite of cases like United Copper Securities Co. v. 
Amalgamated Copper Co., 232 Fed. 574, 146 C. C. A. 532 (C. C. A. 2), 
and Impérial Film Exchange v. General Film Co. (D. C.) 244 Fed. 
985, a cause of action for treble damages under the Sherman Anti- 
Trust Act is not assignable, or even if otherwise assignable, yet if ap- 
pellee's relations towards its assigner, and the considération, circum- 
stances, and purposes of his acquisition of its claim against appellant 
makes it nonassignable, it is equally clear that such défenses are as 
available at law as in equity. 

3. The asserted elïect of the New York judgment as an adjudication 
in f avor of appellant hère rests, in partj at least, upon an alleged priv- 
ity between appellant and the Motion Picture Patents Company, the 
défendant in the New York suit, resulting from the alleged fact that 
appellant was "organized and controlled by said Patents Company and 
said licensed manufacturers," ^ who appeared in the New York action 
as parties défendant. Counsel say in brief that under thèse çirçum- 
stances the right to plead the New York judgment as a défense to the 
Ohio action at law is doubtful. The bill in terms asserts that the New 
York judgment is not "a strict bar" to the suit at law below, but that 

2 Tbe bill in the New York suit Includes in tlie term "licensed manufactur- 
ers" ail tliose against whom tlie alleged cause of action ran exeept appellant 
and the Motion Picture I^atents Ctiœpauy. 
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it constitutes an équitable bar, adjudication, and estoppel against "again 
asserting" the issues involved in the New York action. 

We are referred to no pertinent authorities which, to our minds, 
recognize any distinction in this regard between law and equity. The 
gênerai principle that a question distinctly put in issue as a ground of 
recovery cannot be disputed in a subséquent suit between the same 
parties, or their privies — elaborately discussed in Southern Pacific R. 
R. Co. V. United States, 168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. Ed. 355, 
and following — is equally applicable to suits at law and in equity. The 
fact that one against whom an adjudication is urged was not a party 
to, or that his privity does not appear of record in, the previous suit 
does not prevent the application of the doctrine of res judicata or es- 
toppel. 

In Hart Steel Co. v. Railroad Supply Co., 244 U. S. 294, 37 Sup. 
Ct. 506, 61 L. Ed. 1148, the principle of res judicata was applied in the 
case of two patent infringement suits, the défendant in one of which 
was a corporation which manufactured the alleged infringing articles, 
the other a second corporation whose shares were owned and whose 
conduct was controlled by the first corporation. In Penfield v. Potts, 
126 Fed. 475, 61 C. C. A. 371, this court applied the same principle 
against défendants in a number of separate suits for infringement of 
the same patent who, with plainti ff s knowledge, had joined in and con- 
tributed to the défense in each suit. In Greenwich Ins. Co. v. Fried- 
man, which was a suit at law, this court applied the doctrine of Pen- 
field V. Potts to the case of Insurance companies which had united in 
making a common défense to actions upon the policies brought sev- 
erally against them (142 Fed. 944, 74 C. C. A. 114), certiorari denied by 
the Suprême Court ^200 U. S. 621, 26 Sup. Ct. 758, 50 L. Ed. 624). 

In Galion Iron Co. v. Ohio, etc., Culvert Co., 244 Fed. 427, 157 C. C. 
A. 53, an Ohio case in which a bill in equity was filed by a défendant 
in five actions at law by différent licensees for infringement of the 
same patent, praying that ail be stayed except one to be selected and 
tried as a test case, this court, in affirming the decree dismissing the 
bill, said (244 Fed. 428, 157 C. C. A. 53): 

"If it be true that ail the licensees had a common Interest In ail the case.s, 
in that each suit is In fact prosecuted for the beneflt of ail — as is now cUiimed 
— this fact can be developed without difïiculty as other facts are proved in 
cases at law, and a judgment in one case wonld become an adjudication in 
the others." 

[3, 4] We see no reason why the principle of thèse cases is not 
equally appHcable to the instant case, provided privity between appel- 
lee hère and the défendants in the New York suit shall be established. 
Appellee disputes such légal or équitable privity. Without intimating 
an opinion upon this question, we content ourselves with holding that 
the effect upon appellee of the New York judgment, whatever it may 
be, is as available in the défense of the pending suit at law as in tke 
instant suit in equity. 

[5] 4. Unless the judgment in the New York suit clearly and con- 
clusively constitutes an adjudication or works an estoppel against ap- 
pellee, the charge that the further prosecution of his pending suit at law 
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(begun in advance of the New York action) is in bad faith, vexations, 
and an abuse of the court's process, is without merit so apparent as to 
justify a restraining of that suit. The same is true as respects the 
avoidance of a multipHcity of suits. So far as appears, no obstacle 
exists to an early trial of the pending suit at law in the court below, 
if desired by appellant. The judgment of the District Court in the 
New York suit is not final, and when the bill in this cause was filed the 
statutory time for seeking its review had not expired. We hâve no 
reason to think it is not in process of review. Our understanding is 
otherwise. We express no opinion as to the correctness of the New 
York judgment. 

[6, 7] 5. It is, however, contended in this court — and this seems to 
be appellant's most prominently urged ground of relief — that its only 
adéquate and complète remedy is a cancellation of the assignment from 
the Lake Shore Company to appellee. It is the undoubted gênerai rule 
that a court of equity has jurisdiction to cancel an instrument which is 
clearly illégal, but which on its face is valid, and so is capable of a 
wrongful and vexations use, and that it will exercise such jurisdiction 
when necessary to afford complète protection to parties otherwise Hable 
to injury, actual or threatened, from the fact that it is outstanding. 
Such jurisdiction has been frequently exercised in canceling deeds or 
other évidences of title to real estate, recorded or susceptible of rec- 
ord, which, until canceled, constitute a cloud on title (as in Ingersoll v. 
Crocker [C. C. A. 6] 228 Fed. 844, 852, 143 C. C. A. 242) ; deeds which 
are prima facie évidence of the regularity of proceedings connected 
with tax assessments and sales (as in Rich v. Braxton, 158 U. S. 375, 
407, 15 Sup. Ct. 1006, 39 L. Ed. 1022); or negotiable bills and notes, 
or a guaranty upon negotiable bonds, fair on their face, which might 
otherwise pass into the hands of bona fide purchasers (sec Insurance 
Co. v. Bailey, 13 Wall. 616, 622, 20 L. Ed. 501 ; L. & C. R. Co. v. Lou- 
isville Trust Co., 174 U. S. 552, 567, 19 Sup. Ct. 817, 43 L. Ed. 1081). 
Yet, whatever may be the rule in certain state jurisdictions, it is well 
established in the courts of the United States that where a party, as- 
suming his theory of the controversy to be correct, has a good dé- 
fense at law to a "purely légal demand," he must be left to that means 
of défense, unless he is prepared to allège and prove spécial circum- 
stances showing that he may sufifer irréparable injury if he is denied a 
préventive remedy. Insurance Co. v. Bailey, supra, 13 Wall. 623, 20 
L. Ed. 501 ; Cable v. Insurance Co., 191 U. S. 288, 305, 306, 24 Sup. 
Ct. 74, 48 L. Ed. 188, in each of which cases the right of an insurance 
Company to maintain bill in equity for cancellation of an insurance 
policy claimed to bave been f raudulently procured was denied. 

So far as appellant's rights on its own account are concerned it 
clearly will be protected by a judgment in its favor in the pending ac- 
tion at law in the court below. The case as to thèse rights is ruled by 
Insurance Co. v. Bailey and Cable v: Insurance Co,, supra. Appellant 
urges, however, that so long as the assignment from the Lake Shore 
Company to appellee of the former's right of action against appellant 
and its associâtes is outstanding, it will constitute a well-founded 
source of anticipated danger to ali of appellant's associâtes in the as- 
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serted violation of appellee's rights, whose direct relations to appellant 
hâve already been stated. Counsel f rankly state that : 

"A careful examiiiation of the authorlties has failed to diselose any 
case siniilar in its facts to the case àt bar, and to that extent this application 
Is novel." 

[8] We agrée with counsel to this extent, but we do not agrée that 
the right invoked is supported by' recognized équitable principles. It 
is to be noted that throughout this contention appellant, in various 
foi-ms of expression, lays undue stress upon the proposition that ap- 
peilee has had his day in court, and that his rights hâve been conclu- 
sively adjudicated against him — a proposition as to which we need add 
nothing to what has already been said. It is the gênerai rule that, in 
order to make the fear of multiplicity of suits a ground for interposi- 
tion of a court of equity, more than one suit must hâve been com- 
menced (or at least about to be begun), and the court should not in- 
terfère unless it is clearly necessary to protect from continued and vex- 
ations litigation. Boise Water Co. v. Boise City, 213 U. S. 276, 285- 
287, 29 Sup. Ct. 426, 53 L. Ed. 796. 

It is enough to say that, in the présent juncture, the rights of ap- 
pellant's associâtes, and the danger that such rights will be wrongfuUy 
invaded, do not appear such as to demand for their protection the can- 
cellation of the assignment in question. We think it will be time 
enough to consider their rights when, if ever, the New York judgnient 
becomes a final adjudication against appellant, and when, if ever, that 
judgment shall be held, in the pending suit at law in the court below, 
to be an adjudication against appellee's rights asserted therein, or when, 
if ever, new circumstances may arise requiring the cancellation of the 
assignment for the protection of innocent parties. 

The decree of the District Court is accordingly affirmed with costs, 
but without préjudice to the future filing of new bill in equity in case 
it shall be justified by the contingencies just referred to. 



MAL'S'IN et al. v. UNITED STATKS. 

(Circuit Court of Appeals, Second Circuit. May 24, 1918.) 

No. 194. 

1. Cmminal Law <S=1159(1) — Review — Evidence — Sentence. 

The évidence, being for the jury and they having believed it, will not 
be reviewed in détail ; and the sentence imposed by trial court must be 
carried into elfect, unle.s.s some errors of law hâve been conunltted. 

2. Bankruptcy i©=»485— Titu: of Trustée — 'Troperty Belonoing to Estaie 

IN BaNKRUPTCY" — FiRM ASSETS. 

In View of Bankruptcy Act July l, 1898, § 70 (Oonip. St. 1916, § 9854), 
where partner appropi-iated tirm assets with concurrence of copartners, 
the a.ssets so withdrawn, uix)n his bankruptcy indivldually and as niem- 
ber of the firiu, was "property belongiug to his estate in bankruptcy," 

<S=3For otlier cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
252 F.— 29 
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wlthin section 29'b (section 9613), making coneealment of sueh property 
from trustée a crime. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sér- 
ies, Property Belonglng to Estate in Banlcruptcy.] 

3. CoNSPiBACY <g=»28 — Violation or Bankbtjptcy Act — Ooncealmbnt of as- 

sets. 

Where bankniptcy of partnershlp was. inévitable, a plan agreed upon 
by the partners and their attomey, pursuant to whlch proceeds of cus- 
tomer's cliecks were converted by a partner, and upon his bankruptcy In- 
dlvidually and as a member of the flrm were withheld from trustée, was 
a conspiracy to commit offense agalnst United States, under Orlminal 
Code, § 37 (Oomp. St. 1916, § ]0201); the coneealment of check proceeds 
from trustée being In violation of Bankruptcy Adt July 1, 1898, § 29b 
(Oomp. St. 1916, § 9613). 

4. Indictment and Information <S=»73(1)— REPtraNANCY — Concealment oi» 

ASSETS IN BaNKRTTPTCY. 

In indictment for conspiracy to conceal assets from trustée in bank- 
ruptcy, averments that the property which was to belong to bankrupt 
estate conslsted of proceeds of sale of flrm merchandise, and that prop- 
erty to be concealed belonged to partners individually and as members of 
firm, held not répugnant, when consldered wlth other averments. 

5. Conspibacy <g=543(6) — Concealment of Assets — Indictment. 

Indictment for conspiracy to conceal assets from trustée in bankruptcy 
held not subject to motion to quash. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Louis Malvin and others were convicted of conspiracy to violate 
the provisions of Bankruptcy Act July 1, 1898, relating to the con- 
cealment of assets by bankrupts, and they bring error. Affirmed. 

Walter C. Noyés, of New York City, for plaintiiïs in error. 

Francis G. Cafïey, U. S. Atty., of New York City (James W. Os- 
borne, Sp. Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. The défendants hâve been convicted of 
the crime of conspiring to violate the provisions of Bankruptcy Act 
July 1, 1898, c. 541, 30 Stat. 544, relating to the concealment of assets 
by bankrupts. The act (section 29b [Comp. St. 1916, § 9613]), pro- 
vides that: 

"A person shall be punished, by Imprisonment for a period not to exeeed 
two years, upon conviction of the offense of having l^nowingly and fraudu- 
lently concealed while a bankrupt, or after his discharge, from hls trustée 
any of the property belonglng to his estate in bankruptcy." 

And the United States Criminal Code (Act March 4, 1909, c. 321, 
§ 37, 35 Stat. 1096 [Comp. St. 1916, § 10201]) provides that: 

"If two or more persons conspire either to commit any offense agalnst the 
United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to efCect the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not more 
than $10,000, or Imprisoned' not more than two years, or both." 

^=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The jury returned a verdict of guilty against each of the défend- 
ants, Kuntz and Louis and Samuel Malvin. One Isaias A. Lehman, 
who was jointly indicted with the others was acquitted by the jury. 

The défendant Henry Kuntz had been the attorney for the bank- 
rupts in their bankruptcy proceedings, and the charge is that he had 
instigated the bankruptcy with a view of personal profit, and had 
aided the bankrupts to conceal assets from the trustée. At the time 
of the trial Kuntz testified that he was a member of the New York 
bar, having been admitted in 1898, and that he had from that time 
continuously practiced in New York City, and that his practice had 
been very extensive; his specialty being the trying of jury cases. 
The court sentenced him to imprisonment in the fédéral penitentiary 
at Atlanta, Ga., for a term of two years, and to pay a fine of $5,000. 
In imposing sentence the court said in part: 

"I believe that the défendant Henry Kuntz is guilty of this crime cliarg- 
ed beyond any doubt. I thinli tlie verdict of the jury is a wholesome one 
and thoroughly right. I tliink that uiost of the testimony which he gave 
in his own behalf was untrue. I aui al.so thorouglily satisfled that he did not 
advise his clients honestly— that lie did not exercise good faith towards 
them in the matters in which he was employed by them." 

Louis Malvin was the executive head of the firm, and it is said that 
in fact he was the partnership. He was sentenced to imprisonment 
at Atlanta for a term of two years. In imposing sentence upon him 
the court stated that he believed the verdict as to him was thoroughly 
right. Samuel Malvin was a younger brother, whose relation to the 
partnership will be stated below. He was sentenced to imprisonment 
at the same place for a term of one year and one day. In imposing 
sentence upon him the court said that he believed the verdict as to 
him was thoroughly right, and that. much of the testimony he gave on 
his own behalf was false. In imposing the sentences the court also 
stated that he did not take into account the false testimony which the 
défendants had given, as they were not before the court for giving 
false testimony. 

[1] The theory of the government is that the firm of Louis Mal- 
vin & Co. early in January, 1914, found that it was fast approaching 
insolvency, and consulted Kuntz, its attorney, in référence thereto. 
The conclusion was reached that bankruptcy was inévitable and a plan 
was agreed upon to cause a pétition in bankruptcy to be filed at an 
early day, and that in the meantime Louis Malvin should couvert the 
proceeds of as many checks as possible sent in to the firm by its cus- 
tomers in payment of its accounts receivable and withhold them from 
the creditors of the firm. It is claimed that as a resuit of this plan 
at least $7,423.82 was fraudulently withheld from the estate. A so- 
called agreement was planned by Kuntz, which was falsely dated back 
as of December 20, 1913, which was signed by the members of the 
firm, and which purported to permit Samuel Malvin to withdraw 
from the partnership and transfer to himself accounts receivable in 
the sum of $17,350, and that this was donc for the purpose of en- 
abling Louis Malvin to withhold such sum from the trustée in bank- 
ruptcy. It is also claimed that Kuntz then obtained one Archibald 
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Palmer to file an involuntary pétition in bankruptcy against Louis 
Malvin and Charles Malawista individually and as copartners, and 
that the pétition was filed at the request of Kuntz. The évidence in 
détail we shall not review. It was for the jury and they hâve believed 
it, and unless some errors of law hâve been committed the sentences 
which the court has imposed must be carried into effect, 

The indictment alleged that three persons, L^uis Malvin, Samuel 
Malvin, and Charles Malawista, composed a partnership doing busi- 
ness under the firm name of LfOuis Malvin & Co. There are no allé- 
gations in the indictment that the said partnership was ever dissolved, 
or that the name Louis Malvin & Co. ever became applicable to 
any other partnership. The firm was engaged in the business of man- 
ufacturing wearing apparel from furs. The indictment, among other 
things, allèges : 

"That on the Ist day of DeceinUer, 191.3, In the county of New York, South- 
ern district of New York, and within the .lurlsdiction of this court, under 
the circumstanees aforesaid, the said Ix)uls Malvin and the said Samuel 
Malvin and said Henry Kuntz and one Isalas A. I^ehniau, late of the Soutn- 
ern district of New York, then and there anticlpated, contemplated, and plan- 
ned that a pétition in bankruptcy should thereafter be flled to hâve said 
Louis Malvin and the said Charles Malawista, Individually and as meni- 
bers of the flrm of Louis Malviri & Ce, adjudicated bankrupts under the 
bankruptcy laws of the United States, and that thereafter, in tlie due course 
of said bankruptcy proeeedings, the said Ijouis Malvin and the said Charles 
Malawista, individually and as members of the flrm of Ix)uis Malvin & Co., 
would be duly adjudicated bankrupts, and that thereafter in the due course 
of the said bankruptcy proceedings a trustée in bankruptcy of the estate of 
said Louis Malvin and the said Charles Malawista, Individually and as mem- 
bers of the flrm of Louis Malvin & Co., would be duly appointed." 

The défendants attach importance to the fact that according to the 
averments of the indictment the défendants did not contemplate or 
plan that the entire firm of Louis Malvin & Co., described as com- 
posed of three persons, Louis Malvin, Samuel Malvin, and Charles 
Malawista, should be declared bankrupt, and that a trustée of the 
entire firm should be appointed, but that such proceedings should be 
had only with respect to two of such persons, Louis Malvin and 
Charles Malawista described as members of the firm. 

It is said by the défense that property cannot be concealed in a 
criminal sensé from a trustée who is not entitled to receive it, and 
that you cannot conceal partnership assets from any trustée in bank- 
ruptcy, except a trustée of the partnership as he alone is entitled to 
receive them ; that the partnership is a distinct entity, separate in es- 
tate and obligations from each of the partners and from the individ- 
ual estâtes and obhgations of each partner ; that the partnership prop- 
erty belongs to that entity, or to a trustée of that entity, as distin- 
guished from the individuals or from a trustée of the individuals who 
compose it; that the concealment of partnership property does not 
constitute the concealment of individUal assets; that the indictment 
in this case charged défendants with conspiring to conceal from the 
trustée in bankruptcy of two individual members of the firm of Louis 
Malvin & Co. accounts and property belonging to the entire partner- 
ship, and should hâve been dismissed upon the ground that to consti- 
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tute a crime the property sought to be concealed must belong to the 
titistee of the bankrupts. 

We may concède that the crime of conspiracy to conceal assets can- 
not be commilted, unless the assets to be concealed are such as Ihe 
trustée of the bankrupt is entitled to receive. The indictment upon 
which the défendants hâve been convicted charges them with having 
conspired to conceal a large number of outstanding accounts which be- 
longed to the partnership of Louis Malvin & Co., and it also charges 
that that partnership was composed of Louis Malvin, Charles Mala- 
wista, and Samuel Malvin ; but it appears that Samuel Malvin was 
not adjudged a bankrupt, that the partnership was not adjudged a 
bankrupt, and that no proceedings vvere instituted to hâve either ad- 
judged a bankrupt, and the accounts which the défendants are charged 
with having conspired to conceal are accounts which are alleged to 
hâve been transferred by the firm of Louis Malvin & Co. to Samuel 
Malvin, and moneys represented by the check of the firm of Louis 
Malvin & Co. to the défendant Lehman, who has been a^quitted, as 
already stated. So that one question is whether the accounts and the 
money so transferred constituted assets which would belong to the 
trustée of Louis Malvin and Charles Malawista "adjudged bankrupts 
individually and as members of the firm of Louis Malvin & Co. We 
think this question must be answcred in the affirmative. 

[2] If a member of a partnership, with the knowledge and consent 
of his associâtes in the firm, withdraws assets belonging to it, intend- 
ing to make the assets so withdrawn a part of his individual estate, 
the assets so withdrawn become so far a part of that individual's es- 
tate that upon his bankruptcy the trustée appointed to administer the 
estate would be entitled to take possession of such property and the 
proceeds thereof as property belonging to his estate in bankruptcy. 
In a jurisdiction in which firm creditors hâve no lien, except through 
the equities of the partners, the trustée under the circumstances stated 
would take free from liens ; and in a jurisdiction in which firhi cred- 
itors hâve a lien not dépendent upon the equities of the partners the 
trustée would take subject to the lien, but in any event the trustée 
would be entitled to take. The testimony shows that Louis Malvin 
withdrew from the partnership various customers' checks which pass- 
ed through the hands of défendant Kuntz who turned over the 
proceeds to Louis Malvin, and that the latter did not turn them in 
to the partnership nor turn them over to his trustée in bankruptcy; 
and the claim of the government is that this action of Louis Malvin's 
in thus appropriating thèse assets was with the concurrence of his 
copartners and in furtherance of the conspiracy to conceal. In with- 
drawing the assets thus appropriated Louis Malvin ma de them a part 
of his individual estate, and it follows that in witholding them from 
his trustée in bankruptcy he withheld assets belonging to his estate 
in bankruptcy. The court cannot see how it can be seriously con- 
tended that a conspiracy on the part of the défendants that Louis 
Malvin should withdraw this property from the firm and appropriate 
it to his own use thereby making it a part of his individual estate, 
and that he should then conceal it from his trustée, does not amount 
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to a concealment of property within the provision of section 29b of 
the Bankruptcy Act, or that a conspiracy that Louis M al vin should 
conceal such property is not to be regarded as a violation of section 
2i7 of the United States Criminal Code heretofore quoted. 

The concealment which section 29b punishes is by the language of 
the provision a concealment from the trustée of "any of the property 
belonging to his estate in bankruptcy," and section 70 of the Bank- 
ruptcy Act déclares that the trustée of the estate of a bankrupt shall 
be vested by opération of law with the title of the bankrupt as of the 
date he was adjudged a bankrupt (subject to an exception not neces- 
sary now to notice) "to ail property which prior to the filing of the 
pétition against him he could by any means hâve transferred or which 
might be levied upon and sold under judicial process against him." 
The theory of the prosecution is that the word "property belonging to 
his estate in bankruptcy" includes any and ail property in the bank- 
rupt's possession which he could by any means hâve transferred, with- 
out respect to the fact that the bankrupt's title may be defeasible. 
The défense certainly cannot claim and does not claim that the statute 
refers to such property only as the trustée has an absolute and inde- 
feasible title to, or that it does not include property which the bank- 
rupt has taken into his possession as his own. That of course can- 
not be the law, and because it is not the law it cannot be successfully 
maintained that the moneys of the fiirm which in accordance with the 
understanding of the conspirators found their way into the individual 
estate of Louis Malvin, never being entered on the bocks of the part- 
nership, were not assets to which Louis Malvin's trustée was enti- 
tled. It does not matter whether or not in the end he could retain 
them in his possession in case Samuel Malvin could claim the right to 
liquidate the firm's business and the trustée of the partnership 
should seek to recover thèse moneys from the trustée of Louis. 

[3] Counsel for défendants assert that a charge to conceal assets 
belonging to A. from the trustée in bankruptcy of B. states no ofifense. 
That may be conceded, but that is not what the indictment charges. 
The language of the indictment is that the défendants — 

"under the circumstances aforesaid, and anticipating, oontemp)ating, and 
planning as aforesaid, willfully, Icnowingly, and unlawfull.y conspire to com- 
mit an offense against the United States; that ia to say: That the said Louis 
Malvin and the said Samuel Malvin and the said Henry Kuntz and the said 
Isaias A. T^ebman did willfully, knowlnsly, and unlawfuUy con.spire and cor- 
ruptly and fraudulently agrée among themselves that they would Icnowing- 
ly and fraudulently, whlle the said Louis Malvin and the said Charles Mala- 
wista should he bankrupts, as aforesaid, conceal from the trustée of the as- 
sets and effects of the estate in bankruptcy of the said Louis Malvin and 
the safd Charles Malawlsta, individually and as members of the firm of 
Louis Malvin & Co., certain properties which would, in the due course of the 
administration of the said estate In bankruptcy, belong to the said estate in 
bankruptcy, to wit, a large amount of moneys realized from the sale of mer- 
chandise belonging to the said firm of Ixjuis Malvin & Co., amounting to not 
less than $2,000, the exact amount being to the grand jurors unknown, and 
other property, consistlng of raw, dressed, and inanufactured furs and skins, 
the kind, amount, and particular description of which are now to the grand 
jurors unknown." 



MALVIN V. UNITED STATES 455 

We also agrée that it is essential that the acts which the défendants 
conspired to commit would, if committed, hâve constituted a crime; 
and there is no doubt that the acts the défendants conspired to com- 
mit, and which in the opinion of the jury they did commit, constitnted 
a crime. When Louis Malvin, with the knowledge and consent of his 
partners, appropriated to himself and made a part of his estate cer- 
tain assets of the partnership which were concealed from his trustée, 
he concealed assets which had become rightly or wrongly assets of his 
estate ; and it is évident that the charge was not that défendants had 
conspired to conceal assets belonging to A. from the trustée in bank- 
ruptcy of B. A,, being a party to the conspiracy and consenting to 
what was done, had no right thereafter to the assets which he had re- 
linquished to B., whatever the right of his creditors may or may not 
hâve been. 

The court thinks that no error was committed at the trial in refus- 
ing to quash the indictment. The averment of the indictment is, 
as has already been indicated, that the défendants should conceal from 
the trustée "certain property which would in due course of the ad- 
ministration of the estate in bankruptcy, to wit, a large amount of 
moneys realized from the sale of merchandise belonging to the firm 
of Louis Malvin & Company." The averment is in the language of 
the statute. The property to be concealed is property which would 
belong to the said estate in bankruptcy. It does not describe the 
manner in which the property to be concealed would become the 
property of the estate in bankruptcy and no such averment is neces- 
sary. The words "belonging to the estate in bankruptcy" hâve a def- 
inite signification, and there is no doubt as to their meaning. United 
States v. Comstock (C. C.) 161 Fed. 644. 

[4, 5] But the indictment averred that the property which was to 
belong to the said estate in bankruptcy consisted of a large amount 
of moneys realized from a sale of merchandise "belonging to the 
firm of Louis Malvin & Co.," and it is said that this averment is in- 
consistent with the averment that the property to be concealed was 
property belonging to the estate in bankruptcy of Louis Malvin and 
Charles Malawista individually and as members of the firm of Louis 
Malvin & Co. It does not, however, follow that moneys realized from 
the sale of merchandise belonging to a particular person necessawly 
belong to that person ; and there is no averment that the moneys 
to be concealed belonged at the time of concealment to Louis Malvin 
& Co. We therefore do not think that the two averments are neces- 
sarily répugnant, or that they tended to the préjudice of the défend- 
ants when considered with the other averments of the indictment. 
There are cases, no doubt, in which indictments hâve been quashed 
for defects of no greater importance, and even of less importance. 
But, as Judge Lacombe said in Bromberger v. United States, 128 Fed. 
346, 63 C. C. A. 76, courts hâve gone to the extremest verge of casuis- 
try in finding technicalities to reverse criminal convictions. And in 
the same connection mention may once more be made of the often 
quoted remark of Lord Hale's: 
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"Slore offienders escape by the over-eaisy ear given exception in indictmeny 
than by thelr own innocence, and many beinous and erylns ofl'enses eseape 
by thèse nnseemly nleeties to the reproach of the law, to the sbame of tbe 
j?ovemnient, to the encouragement of vlllainy and to the dishonor of (iod." 
2 Haie, P. O. 19v}. 

There are 97 assignments of error in this case. Most of them were 
apparently abandoned upon the argument of the cause. We find it 
unnecessary in this opinion to refer specifically to any one of them net 
already noticed. We are unable to see that any prejudicial error oc- 
curred, and the majority of the court is convinced that the judgment 
of conviction should be affirmed. 



GRASELLI CHEMIOAL CO. v. -^TNA EXPLOSIVES CO., Ina 

Appeal of FAY et al. 

(Circuit Court of Appeals, Second Circuit. May 24, 1918.) 

No. 253. 

1. Corporations ®=559(1) — Receiveks — Appoixtmeint — I'^ffect. 

An order appointing receivers places a coriwration in the custody and 
eontrol of the court, and the court, in addition to restraining the cor- 
poration and Its otiicers from exercising any privilèges or franchises, 
may restrain the stockhoUlers from meeting and electlng new directors, 
when such action is for the best interests of ail concerned. 

2. EQUITY ©=55 — JURISDICTION — SCOPE. 

A court of equity's modes of relief are not fixwl and rigld, and, havlng 
jurisdlctlon in the whole domain of conscience, limited ouly by législative 
enactment it can mold its remédies to meet conditions wlth which it haa 
to deal. 

3. Corporations <S=>5G0(2) — Receivers — Duties. 

A receiver of a coii^oration is appointed on bchalf of ail parties inter- 
ested, and he i-epreseuts the stocUholders, as vvell us the creditors. 

4. Corporations «©=3574 — Reorcjanization Plans — Faib^ess. 

Where receivership for a cori)oration in diftieulties resulted in in- 
ereased profits, so that indebteduess could be pald and dividends paid on 
preferred stock, held, that proposed reorganization plan which would 
enable preferred atockholders, not entitled to vote except wlien dividends 
were in arrears to take advantage of the temporary condition and eon- 
trol the corporation was unfair, go it was proper for tlie court to stay 
action at a proposed stockholders' meeting. 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by the Graselli Chemical Company against the ^tna Explosives 
Company, Incorporated, on which a receiver was appointed. From an 
order staying any action at a stockholders' meeting, except adjourn- 
ment, Addison G. Fay and another appeal. Affirmed. 

ïhe complainant, a gênerai creditor of the défendant, filed a bill in equity 
on April 19, 1917, praying for the appointnient of receivers of the défendant. 
The bill alleged: Tliat the défendant was furnishing large quantitiea of ex- 
plosives to the AUied Powers in the prosecution of the war. That interrup- 

(S=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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tion of this business wouUl lie injurions to the défendant and its creditors, as 
well as to the siiceefis of tlie United States and the Al lied Powers in the 
"war. Certain extravagant and obnoxious eoiitracts were assunied by the de- 
fendant, through its oHicers, for the payment of millions of dollars as com- 
mission to one Basslck for services alleged to hâve been performed by Mm in 
effecting the mailing of certain contracts between tlie défendant and the 
French governmeut. Further. that there are outstanding bonds of the de- 
fendant amountlng to $2,188,050 under a trust mortgage, and tliat the defend- 
fendant had a large indeirtedness for merchandise. It was alleged that the 
defeudant's property, at a fair valuation, is more than sutticient to pay ail its 
debts; that. because of thèse large olaims, its crédit lias been impaired, and 
it was unable to obtain inoney with wliich to meet its obligations as they ma- 
ture<l in the ordinary course, or to condiict its business In an efficient man- 
ne.r ; and that an attempt by the complainant to euforce at law its clalnis as 
il gênerai créditer would preclpitate some acflon on the part of other cretlitors, 
and that this in turn would lead to wasteful strife and controversy, whlch 
could be avolded liy a recelvershlp. AU this was admitted by the answer of 
the défendant. Thereupon the District Judge appolnted Hon. (ieorge C. ilolt, 
a former judge of the District Court, and lion. Benjamin B. Odell, a former 
Governor of New York state, receivers. This order provided that the re- 
ceivers hâve complète and exclusive eontrol, possession, and custody of ail 
the assets and property of the défendant, and dlrected those in iwssesslon 
or in charge of the property of the défendant to turn over the same to the 
receivers, who were authorized to continue in business with full authority for 
its management and oiieratlon, and to employ necessary servants to carry ou, 
manage, and conduct the business. 

ïhe receivers hâve so conducted the business that ail parties to this con- 
troversy are enthusiastic about the success achieved. The report of tlie 
receivers, filed Febniary 7, 1918, indicates tliat the Busslck daims hâve been 
settl'etl and dlsposed of at a very materially reduced sum, and the receivers 
havo contriicts for approximately •'f.54,000,000 vvlth the allied goveruments. 
The profits for the year endiug D(>cpml)er 31. 1917, bave been so large that the 
surplus of assets over llabillties shown by the receivers' consolidated balance 
slieet of the défendant and its subsidiary compar.ies on December SI, 1917, is 
.$538,647. The creditors, other than those represented by the bonded indebted- 
nt>ss, hâve been iMiid .50 ]>er cent, of thelr claims, and It Is now sald that the 
receivers liave approximately ?.S,000,000. The excellent condition of the busi- 
ness conducted by the receivers indicates tliat in the near future the balance of 
ail valid claims agalnst the défendant will 1» paid : the bonded Indebtedness 
may be paid, and the property returned to the stockholders free of debt, with 
uulmpalred crédit, and with ample working capital. The contracts wltli the 
Allied l'owers are very profitable and fully warrant this clalm. There is 
pending an unfinlshed lltigation in whlch bf)ndholders daim that the bonded 
indebtedness is now due because of the appolntment of the recelvershlp, al- 
ïhougli the luterest has been paid on the bonds. Even though this should 
be resolved in favor of the bondholders, the receivers are now amply able to 
meet this obligation In full. 

At the tlme of the aiipolntment of the receivers, the capital stock of the de- 
fendant consisted of 55.000 shares, 7 per cent, preferred stock, par value |100 
per share, and 18,100,000 shares of common stock, of no par value. When flrst 
organlsied, the authorlzed capltalization was ^7,000,000 common stock and 
.$5,.500,000 preferred stock ; but lu February, 1916, tlie certUlcate of Incorpora- 
tion was amended so as to provide that the common stock should consist ol 
18,100,000 shares, the preferred stock remainlng the same. Tlie preferrea 
stock was not entltled to any vote, "except upon the question of plaelng a 
mortgage upon the company's property ; liut, when the common stock was in- 
creased, it was provided that, in the event tliere should be default in the 
payment of the divldends of the preferred stock for a perlod of eight months 
or more, then eaeh share of preferred sto<'k was entltled to nine votes. Tlie 
divldends on the preferred stock were paid with regularity untll the appolnt- 
ment of the receivers. During the perlod of recelvershlp, the divldends hâve 
not been paid, and more than eight months hâve elapsed and therefore the 
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rlght of the preferred stockholders to vote hns aecrued. The aiitniat meeting 
flxed by the by-laws was to be held on Tuesday, March 19, 1918. For soine 
days prior thereto, considérable activity ainong ^;n>ups of the stockholders 
Indicated a contest to be waged on that day for eontrol of the company, by the 
élection of a board of dlrectors and the submission of a plan of readjustnient. 
The District Judg<e, on the day of the meeting, grantlng an order to show 
cause, containing a stay, preventing any action at the meeting except the ad- 
jourument of the meeting until .30 days after the détermination of thie re- 
ceivershlp, subject to modifleatlon by the court. On the same day, the order 
was modified, upon application, so as to ad,1oum the annual mleetlng until 
March 26, 1918, pendlng a hearlng upon the motion brought on by the order to 
.show cause. The District Court tlien granted the order apjwaled from, di- 
rectlng that there be no action of any klnd by the board of directors, exc-ept by 
order of the District O^urt permlttlng the same after a henriiig upon an appli- 
cation made to the court on 5 days' notice to counsel for the Interests support- 
ing the rleadjustment plan, and the order enjolned the stockholders from taklng 
an.y action except to ad.1ourn the meeting from month to month until a date 
not less than 30 days prior to the termlnatlon of the recei\-ershlp and the dis- 
charge of the recelvers of the défendant, when the élection might take place 
and the new board of directors elected. Provision was made for modification 
of the order upon 5 days' notice. 

Stockholders Fay and Howard, feellng aggrieved therftby, hâve appealed. 

Royall Victor, Severo Mallet-Prevost, and William H. Button, ail 
of New York City (George W. Wickersham, Edwin P. Grosvenor, and 
C. Westley Abbott, ail of New York City, of counsel), for appellants. 

Stanchfield & Levy, of New York City (John B. Stanchfield, Wil- 
liam M. Parke, George W. Schurman, and Henry Wollman, ail of 
New York City, of counsel), for appellees Price and Taylor. 

Hughes, Rounds, Schurman & Dwight, of New York City (George 
W. Schurman, of New York City, of counsel), for appellees Erb and 
Rogers. 

Wollman & Wollman, of New York City (Henry W^ollman, of New 
York City, of counsel), for appellees Lovell & Co. 

Rosenberg & Bail, of New York City (James N. Rosenberg and 
Wilbur L. Bail, both of New York City, of counsel), for appellee com- 
mittee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge (after stating the facts as above). The 
pétition upon which the order appealed from was granted, after re- 
citing that Prince & Company, the petitioners, are the owners of com- 
mon stock, allèges that the receivership has been a successful one, 
and substantially the facts stated above, and, further, that the plan 
of readjustment hereinaftcr referred to is sought to be adopted by cer- 
tain preferred stockholders exercising their claim of voting rights by 
reason of the default in the payment of dividends. Copy of the read- 
justment plan is made a part of the pétition, and it is alleged that, if 
approved and adopted, it would be in violation of the rights of the 
common stockholders. It points out, further, that no new capital 
is to be paid in or provided for by the readjustment agency, and that, 
for the services of the so-called readjustment, they are to be paid 
$750,000. The efïect of this, it is said, will give the bondholders and 
preferred stockholders the privilèges and rights to which they are not 
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entitled under the contractual obligations of the défendant, and will 
place in control a board of directors who would be unfavorable and 
unjust to the interests of the common stockholders, and who will as- 
sist in the adoption of the readjustment plan, with the resuit that 
great and irréparable injury will be done the petitioner and a great 
majority of the common stockholders. The appellants assert that the 
District Judge had no power to interfère with the stockholders of the 
défendant in the élection of the directors at the annual meeting of 
the Company, and it is said that the injunction granted by the District 
Court is entirely outside of the scope of the bill of complaint and of 
the receivership thereunder. 

[1] The order appointing the receivers placed the corporation in 
the custody and control of the court. It placed the receivers under 
the admonition, direction, and guidance of the court. The court pos- 
sesses jurisdiction over the corporation, as well as over the property 
of the corporation, and it has complète power to deal with either, and 
it is essential that it should hâve, for it could not control the property 
without the power to control the corporation. The appointment of the 
receiver supersedes the power of the directors to carry on the busi- 
ness of the corporation, and the receivers take possession of the cor- 
poration, its books, its records, and assets. Indeed, it is often the 
custom for courts of equity, in an order appointing the receiver, to 
expressly restrain the corporation and its officers from exercising any 
of the privilèges or franchises of the corporation until the further or- 
der of the court. The court's power to take from the directors 
their right to direct can also, while in control, restrain action by the 
stockholders, when it deems it for the best interests of ail concerned 
to do so. 

[2] A court of equity's modes of relief are not fixed and rigid. 
It can mold it remédies to meet the conditions with which it has to 
deal. The jurisdiction of equity is the whole domain of conscience, 
limited only by législative enactment. The faculty of equity must be 
energetic, productive, and progressive. But to exercise this right 
of the court of equity there must be some show of an injustice at- 
tempted or about to be perpetrated upon the petitioners. Judge Ward, 
writing in Davidson v. American Blower Co., 243 Fed. 167, 156 C. 
C. A. 33, announced that the court of equity had the power in the 
proper case "to deprive stockholders holding a majority of the stock 
from voting it, and to turn over the control of a corporation to the 
minority stockholders." In Lehigh Coal & Navigation Co. v. Central 
R. R. Co., 35 N. J. Eq. 349, an insolvent corporation in the hands of 
the court, with its railroad operated by a receiver, refused to hold a 
meeting of the stockholders. A pétition was addressed to the court 
to direct such a meeting, which the court denied in the following lan- 
guage: 

"The affairs of the company had for mnny years been, In the hands of this 
court. There had beten no élection of directors by the stockholders since the 
insolvency was declared. The exlstlng board disputed the power of the stock- 
holders to hold the élection. The proceeding was under a provision of the 
law, the applicability of which to an insolvent company, whose affairs were 
under the management of the court, was denied. It was qultfe évident that 
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the élection, if held under the eircumstanees, woukl be subject to imputations 
of surprise and unfairness, and to questions as to its validlty, whicli would 
lead to litigation or induce this court to refuse to recognize it as a just and 
proper expression of tlie dioice of tlie stockliolders. Jlence it was not per- 
mitted to talce place." 

[3] A mistaken notion seems to exist with the appellants that the 
receivers are appointée! for the sole benefit of creditors and are not 
interested in the beneiits to accrue to ail other parties interested, such 
as stockholders. In Atlantic Trust Co. v. Chapman, 208 U. S. 360, 
28 Sup. Ct. 406, 52 L. Ed. 528, 13 Ann. Cas. 1155, the court said that 
a receiver — 

"is appointée In behalf of ail parties, and not of the complalnant or of the 
défendant only. He is appolnted for the beneiit of ail parties wlio may estfib- 
])sh rights in the cause." 

In Western Union Telegraph Co. v. United States & Mexican Trust 
Co., 221 Fed. 545, 137 C. C. A. 113, Sanborn, J., said: 

"The property of an insolvent railroad coiporation in thie eustody of a 
court in a suit to foreclose a mortgase upon it is charged with a trust for 
the benefit, first, of tlie liolders of preferential daims superior in equity to the 
lien of the mortgage; second, of the holders of the lien of the mortgage and 
of other such liens in thelr order of priorlty ; tbird, of the unsecured or gên- 
erai creditors of the mortgagor ; and, fourth, of its stockholders." 

In Flayes v. Pierson, 65 N. J. Eq. 353, 45 Atl. 1091, 58 Atl. 728, 
Vice Chancellor Stevens said: 

"The receiver is, it is true, the représentative of the creditors, but he ia 
also the représentative of the corporation and of its stockholders." 

The possession of the receiver is the possession of the court ; and 
the court itself holds and administers the estate, through the receiver 
as its officer, for the benefit of those whom the court shall ultimately 
judge to be entitled to it. Porter v. Sabin, 149 U. S. 473, 13 Sup. 
Ct. 1008, 37 L. Ed. 815. The District Judge stated that he did not 
pass upon the merits or demerits of the readjustment plan. He said 
in effect that the élection at the présent time would not be in the 
interest of the success and welfare of the receivership or of the cor- 
poration and the stockholders, but that it should be adjourned and 
held at a later date well in advance of the time when the receiver- 
ship was about to corne to an end, subject to the right of modifications 
reserved. 

In this court, the appellees, large common stockholders, hâve at- 
tacked the merits of the readjustment plan, and, we believe, with just 
cause. In the absence of power created by législation in this country, 
the fédéral judges, sitting in courts of equity, hâve endeavored to 
secure to the rights of those interested, including the stockholders at 
the time of readjustment of large corporations a protection to meet 
the needs of the occasion. Changing times, with change in économie 
needs, require the courts of equity to mold remédies to meet the 
conditions with which they hâve to deal. In railroad foreclosure 
suits, where plans of reorganization were proposed, the fédéral 
courts hâve exercised the right of approval or disapproval. Fearon 
V. Bankers' Trust Co., 238 Fed. 83, 151 C. C. A. 159; Guaranty Trust 
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Co. V. Missouri Pacific Ry. Co. (D.C.) 238 Fed. 812. In the latter 
case, Judge Hook said; 

"It lias soiTietimes been claimed thnt plans of reorganizatlon fdrraulated by 
boiidholders and stoekholders of a railroad In the hands of receivers are ex- 
<:lusively of private concern, free from judielal action or interférence. But 
for variaus reasons the view cannot be sustained in prineiple. After ail 
that ean lie .said froni the standpoint of theory and strict right, the fact re- 
mains that many railroad receiverships, and the one hère is typical of tliem, 
are the instruments Cor consummatinf; plans of reorganizatlon, and courts 
hâve corne to realize that siich use of th'eir .iurisdiction and processes entails 
a eorrelalive duty to those affected by the resuit. * * * The relation be- 
tween the receivership ♦ * * ^nd the plan of reorganizatlon agreea 
iipon is close and intimate. So far as properly can be, the .iudiclal proceed- 
ing is conducted in harmony with the plan, and the success of the agreed 
readjustni'ent is promoted by the orders of the court and the acts of ils re- 
ceivers. Gcnerally the judkial course would not be différent if the court 
were carrying out a plan of reorganizatlon of its own making or one aflirina- 
tively adopted by judielal order or decree. * * ♦ while it is the settled 
doctrine that reorganizations will be eucouraged, yet, on the other hand, a 
court of CHjuity will not lend its ald to one that is inéquitable or oppressive. 
* * * ïh'e conclusion is inanifest that the gênerai duty of a court in a 
railroad foreclosure suit to take cognizance of a plan of reorganizatlon by 
the bondholders and stockholders whlch Is to be aided by its decree, and to 
protect the équitable rights of ail, beconies spécifie and iniperatlve upon me 
complaint of an interested party." 

So long as the suit continues, the corporation and the res are in 
the possession of the District Court; the court having the power as 
an incident thereto, and as ancillary to its proceedings, to détermine 
when and under what circumstances an élection niay be held which 
will détermine what persons will receive the property from the cor- 
poration and control the property upon the discharge of the receivers. 

[4] Was t'ftere justification therefor under the circumstances dis- 
closed hère? It is claimed that at the meeting a board of directors 
was to be elected, which would permit the control of the corporation 
to pass into the hands of the preferred stockholders. It is said that 
they represent the same group of men who so mismanaged the prop- 
erty as to resuit in a receivership. At this time there appears to be 
no requirement for new capital, nor is any ofifered by the plan of re- 
adjustment. The property is being successfuUy managed by the re- 
ceivers ; it has very profitable contracts, and is, or will very shortly, 
be able to pay ail its indebtedness, including the bonded indebtedness, 
if need be. It can pay the arrears of dividends on the preferred 
stock, and may retire the preferred stock. If the dividends are paid, 
the right of the preferred stock to vote on the basis of nine for one is 
eliminated, and, when a meeting is held, the business policy of the 
corporation can be determined by the will of the majority of common 
stockholders. Therefore, the right of the preferred stockholders to 
vote being but temporary, with every prospect of the common stock- 
holders regaining control of the corporation, the court should not 
lend its aid nor permit a group of preferred stockholders electing a 
board of directors who would permit this plan of readjustment to be 
adopted. Although it is not admitted by the appellants that it is the 
intention to vote upon the readjustment plan at this meeting, the fact 
is évident that such is the plain intention. 
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On their face, the bonds do not mature until 1945. The plan of re- 
adjustment provides for their payment at an earlier period. Thèse 
bonds are largely held by the owners of the preferred stock, both of 
which securities were obtained as part of the purchase price for plants 
which were sold to or consolidated with the défendant corporation at 
the time of the consolidation. The plan further créâtes a retirement 
provision for the preferred stock, which is not only a deprivation of the 
common stockholders' rights, but it would seem is injurious to the 
preferred stockholders as well. It créâtes a voting trust of the com- 
mon stock, and therefore deprives the common stockholders of con- 
trol of their company. It leaves the future of the corporation to a 
new company, and, without apparent limitation, places it in the hands 
of readjustment managers, with unrestricted power given to issue and 
dispose of new securities, and grants them an allowance of $750,000 
for their services. The entire plan means a large and unnecessary ex- 
pense, and reduces the cash assets of the company, which might again 
resuit in another period of financial embarrassment. In our opinion, 
the complaint of the common stockholders is fully justified. The court 
below, in the exercise of its obligation to the common stockholders and 
ail others interested, might well, in its équitable protection, hâve in- 
quired into the merits of the plan of readjustment, and hâve granted 
the order appealed f rom upon its disapproval of the same. The course 
pursued by the court below was well within its power. The original 
intention of the corporation and the stockholders, as evidenced by its 
charter, giving no right to vote to the preferred stockholders, except as 
above indicated, indicates the right of the common stockholders to ex- 
ercise control and management of the corporation. 

From the above indications, when the deferred dividends are paid 
out of the surplus profits, which are very rapidly accumulating, the 
property of the corporation and the control thereof will pass to the 
common stockholders, where it was when the court took possession of 
the property, and with this course no injustice will be visited upon any 
of the interested parties. 

Order affirmed. 

ROGERS, Circuit Judge (concurring). I concur in the resuit reach- 
ed, but do not find it necessary to consider the reorganization plan. 
The sole question is whether a court which has taken over the manage- 
ment of the affairs of a corporation, having appointed receivers who 
are administering its business, has the right, while still in control, to 
prevent by injunction a meeting of the stockholders. I am satisfied 
that it possesses that power, and that its jurisdiction extends, not only 
over the property of the corporation, but over the corporation itself, 
so that during the time its possession continues it has authority to re- 
strain the action of both directors and stockholders. Its right to re- 
strain the action of the directors seems to be unchallenged. But why 
it should be supposed that stockholders, either preferred or common, 
cannot be restrained, while dirdctors may be, I am unable to compre- 
hend. It is the duty of a court managing, tor the time being, through 
its receivers, the affairs of a corporation, to protect, so far as it can 
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while in possession, the rights of ail parties in interest, both creditors 
and stockholders common and preferred. As neither directors nor 
stockholders hâve any right to take eiïective action which will embar- 
rass the court in its management of the property so long as the receiv- 
ership continues, or which will, when the receivership ends, prevent the 
court from restoring the property to the hands of those from whom 
it received it, I think Judge Mayer was quite within his discrétion in 
the action which he took. 

At the time he assumed control of the corporation the preferred 
stockholders did not possess the right to vote, under the terms of their 
contract with the corporation. Whatever right to vote they now pos- 
sess has vested in them during the period of the receivership. The 
court has the right to pay ail the liabilities of the corporation including 
the liabilities to the preferred stockholders. The fast accumulating sur- 
plus in the hands of the receivers indicates that the court will soon be 
able to terminate the receivership and restore the property to the com- 
mon stockholders, who will be entitled to the management of its af- 
fairs when the unpaid and cumulative dividends due to the preferred 
stockholders are paid. The preferred stockholders, with a thorough 
knowledge of that probability, therefore désire, before the liabilities 
are paid and their right to vote is by the terms of their contract gone, 
to hold a stockholders' meeting at which they may cast nine votes for 
each share of stock they hold, and thus put through a plan of reor- 
ganization, the merits of which are not involved, but which will alter 
in a very substantial manner the relations of thèse two classes of stock- 
holders. It seems to me impossible to hold that any body of stock- 
holders has an absolute right to a stockholders' meeting while a court 
is in control of the corporation. If there is no such absolute right, 
then it must be within the court's discrétion to say whether it will allow 
and when a meeting to be held ; and in this case I discover, as I hâve 
•stated, no abuse of that discrétion. 

It is doubtful whether, in the whole history of receiverships, either 
in the Southern district of New York or in any other district in the 
United States, there can be found another receivership which bas been 
conducted with such phénoménal success as has attended the receiver- 
ship over the défendant corporation. This success is due in part to 
the business acumen of the receivers, Hon. George C. Holt and Hon. 
Benjamin B. Odell, and in part to the phénoménal conditions which 
now prevail in this country and in Europe. At the beginning of the 
receivership, April 20, 1917, the outstanding liabilities exceeded in 
amount $4,608,475.58, and on December 31, 1917, they were $1,448,- 
420.26, showing a réduction of $3,160,055.32 ; and on February 7, 1918, 
the receivers reported a cash balance of $1,369,170.33. The enormous 
profits being realized upon the contracts now being carried out by the 
receivers give every assurance that the preferred stockholders will soon 
be paid every dividend claim they hâve against the company. Indeed, 
in view of the prospérons conditions which now prevail in the affàirs 
of the corporation, with earnings at the current rate understood to be 
from $400,000 to $700,000 a month, it is quite probable that the assets 
of the company will be so large that soon the outstanding preferred 
stock can be paid off, if it be thought wise to take such action. 
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It seems to me it would be a great injustice to permit the preferred 
stockholders to meet as proposed, and thus take advantage of a situa- 
tion which is temporary to put through a revolutionary plan, which, 
whatever its merits or demerits would alter radically the relations of 
the parties. If the court had permitted the meeting to be held, it might 
be a serions question whether the court had not abused its discrétion. 
The only fair and proper course was the one which was adopted, and 
which in the end will restore the corporation, with its debts paid, includ- 
ing those of the preferred stockholders, to the common stockholders, 
f rom whose control it was originally taken ; and with that the resuit 
it cannot be successfuUy maintained that wrong bas been donc to 
any one. 

WARD, Circuit Judge (dissenting). When a court is selling the 
whole property of a corporation under a decree of foreclosure, with a 
view to distributing the proceeds of sale among the parties entitled, it 
may properly look into the fairness of any plan of reorganization un- 
der which the property bas been purchased or is proposed to be pur- 
chased. In other words, the court will affirm the sale if the terms of 
the reorganization agreement are fair, and will refuse to do so if they 
are not. Such décisions are relied on to support the order of the Dis- 
trict Court. Western Union Telegraph Co. v. United States & Mexican 
Trust Co., 221 Fed. 545, 137 C. C. A. 113; Fearon v. Trust Co., 238 
Fed. 83, 151 C. C. A. 159; Guaranty Trust Co. v. Missouri & Pacific 
Railway Co. (D. C.) 238 Fed. 812. 

The présent case is entirely différent. There is no intention, and 
never bas been any intention, that the receivers shall sell the property 
and distribute the proceeds. On the contrary, from the beginning the 
corporation bas been treated as solvent. Temporary receivers were 
appointed to protect it by continuing its business and paying its cur- 
rent liabilities, until suits upon certain unjust claims which had impair- 
ed its crédit and threatened to destroy it should be defeated. The 
holding of the annual meeting for the élection of directors will not in 
any way affect or interfère with this purpose. The title, possession, 
and control of the company's property in the hands of the receivers 
will continue, whatever may be the resuit of such an élection. The 
District Court will manage the company's business, control its assets, 
and protect them from interférence until the purpose of the receiver- 
ship is accomplished and its property returned to the corporation. 

Judge Mayer expressly stated in his order that he "refrained from 
passing upon the merits of the proposed readjustment plan." He seems 
to bave assumed the présent right of the preferred stockholders to vote 
nine votes for each share as provided in the charter, and to hâve been 
moved by the feeling that they should not exercise this right because 
it was liicely that the receivers would soon be able to terminate it by 
paying up ail arrears of dividends on the preferred stock. But the 
event bas happened which gives the preferred stockholders this right, 
and they should not be deprived of it until it has been judicially de- 
termined that they are not entitled to exercise it. The receivers hâve 
no interest whatever in a dispute between two classes of stockholders 
as to their respective rights under the charter. 
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Nor can I see how tlie élection of directors would affect tlie adoption 
of the readjustment plan in any way. It is not proposed to carry it 
out by a sale under a decree of foreclosure, no such decree being con- 
templated. It can only be accomplished by a dissolution of the cor- 
poration without judicial proceedings under sections 9 and 10 of ar- 
ticle 2 of the Stock Corporation Law (Consol. Laws, c. 59), which re- 
quire that a majority of the whole board of directors shall first adopt 
a resolution that a dissolution is advisable, and shall then call a meet- 
ing of the stockholders to consider the subject, not less than 30 nor 
more than 60 days af ter the resolution ; notice to be given by adver- 
tisement or by mail or personal service on each stockholder. If two- 
thirds in amount of the outstanding stock consent, the corporation shall 
file the consent in the office of the secretary of state. Then the cor- 
porate assets shall be sold to pay its debts, and with the consent of 
two-thirds in amount of the stockholders any remainirg assets may 
be transferred to a new corporation; but the sale shall not be valid 
against any objecting stockholder who is not paid the value of his stock 
as appraised under an order of the Suprême Court of the state of New 
York. It is not suggested that thèse steps were proposed to be taken, 
or could be taken, at the annual meeting to elect directors; and, if 
they could be and were to be taken in accordance with the law, then 
the readjustment plan would be legally adopted, and no court could dis- 
turb it as being unfair. 

This court sustains the order of the District Court because it thinks 
that the proposed i-eadjustment plan, which is capable of being legally 
adopted, is unfair. I think this is inconsistent with our décision in 
Davidson v. American Blower Co., 243 Fed. 167, 156 C. C. A. 33. 



TAYLOR y. FKAil et al. 

(Circuit Court of Appeals, Second Circuit. June 7, 1918.) 

No. 142. 

1. FaCTOES (Ê=>18 TiTLE TO GooDS— "Sale." 

Ordinarily, where a person recelves property which he is not bound 
to return in the identicnl form, but may account therefor in naoney or 
other property, the transaction amounts to a "sale" ; but this rule Is 
not applicable to consignments to sell, where the owner of a chattel de- 
livers It to an a.çent to sell, in which case the title remains In the prin- 
cipal or bailor, though possession is transferred to the agent or bailee. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Sale.] 

2. Bankrtjptct <&=3l40(3) — Oonsignment for Sale— Advertisino Relation. 

Thongh the bankrupt did not advertise himself as an agent, or in any 
way indicate that he was selling goods on consignment, that fact cloes 
Dot affect the rlghts of the owner, who consigncd goods to the bank- 
rupt for sale. 

3. Bankruptcy <®=>140(3) — Rights of Trustée— Sai.e of Goods on Consign- 

ment. 

Though by wrltten agreenient of the parties goods were eonsi^'ned to 
the bankrupt for sale, yet, where the parties treated the transaction us 

<È=»For other cases see same tople & KBY-NUMBER in ail Key-Numbered Digests & ludcxts 
252 F.— 30 
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one of actual sale, and the bankrupt was not requlred to account for 
the proceeds as provided In the eontract, held, that the consignors were 
llable for goods which they retook on the eve of baukruptcy, for the 
written agreement could not be invoked as agalnst the trustée in bank- 
ruptcy. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit by Louis M. Taylor, as trustée in bankruptcy of Charles Ep- 
stein, bankrupt, against Isidor Fram, and others. From a decree for 
plaintiff (243 Fed. 733), défendants appeal. Affirmed. 

This suit is brought by the trustée of the bankrupt to hâve a certain agree- 
ment made between the bankrupt and défendants declared fraudulent and 
vola as against creditors, and that défendants be adjudged to hold in trust 
certain merchaudise dellvered to them by the bankrupt, and that they be 
required to make dellvery thereof to the trustée or pay hlm the value there- 
of. The défendants were copartners conducUng a number of retail shoe 
stores in the borough of Brooklyn, New York City. They traded under the 
nauie of the Boston Shoe Market. They were accustomed to purchase stocks 
from persons who deslred to retire from business, and they were continuously 
buying and selllng shoe stores. They would buy a store and hold a spécial 
sale therein, and then close the store and remove the goods which remained 
to what they called their main store, which was in Brooklyn. They also 
purchased roerchandise from varions manufacturers and jobbers. 

The bankrupt, Charles Epstein, is a brother of the détendant Epstein, and 
a brother-ln-law of the défendants Snitzer and Fl-am. In Deeember, 1914, 
Charles Epstein opened a retail shoe store in Brooklyn. In the beginning he 
purehasu^d part of his stock from tinie to time from the défendants; défend- 
ants having limlted him at the time to $100 crédit. In May, 1915, he owed 
défendants $330.11, and they then refused to extend aiiy further crédit to 
him. Thereupon he asked them to consent to give him an agency and allow 
hlm to sell on their account. Tliey consulted their attomeys, and Inquired 
whether they could do so and secure themselves in that manner, wlthout 
jeopardizing themselves or without giving the bankrupt any crédit, as they 
were unwilling to extend any crédit to him. An agreement was drawn by 
the attorneys, which in substance provided that, from and commencing with 
the date, ail nierchandise thereafter shipped to Charles Epstein was to be 
the property of the défendants; that the merchandise which he should sell 
should be sold as agent of the défendants only; that such merchandise was 
to be deslgnated when shipped to the said Charles Epstein on mémorandum 
statements, or blUs; that Charles Epstein was not to sell any of the mer- 
chandise for less than the price stlpulated on the statement, which sum he 
was to refund or pay over to the défendants on Monday of each and every 
week for ail merchandise sold during the week; that he was to render an 
account or a statement whenever reqUested ; that upon demand he was to 
return and deliver to défendants ail the merchandise, dellvered to him under 
the agreement, in his possession; that in no sensé was the agreement to bo 
so construed as to vest any Interest in Charles Ep.steiu as to the merchandlsie 
dellvered to him, but that the tltle was at ail ti mes to remain in the défend- 
ants; that noue of the provisions of said agreement were to be changed or 
altered unless it be expressed in writing ; and that ail future business rela- 
tions between the défendants and Charles Epstein were to be govemed ex- 
clusively by the provisions in the agreement. 

Thls agreement, dated May 27, 1915, was slgned by Charles Epstein as 
party of the flrst part and by the Boston Shoe Market, Isadore Snitzer, Isa- 
dor Fram, Albert Epstein, parties of the second part, by Isadore Snitzer. 
It is this agreement which the trustée allèges to be part and pareel of a de- 
vice to hinder, delay, and defraud creditors. He allèges that In fact and in 
truth no agency was created between the bankrupt and the défendants, but 
that the merchandise mentioned in the agreement was actually sold by dé- 
fendants to the bankrupt, and that the latter was judebted to défendants 
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therefor, After thls agreemont was made tlie bankrupf; was in flie hal)it of 
going to défendants for shoes when needed. Bllls were delivered with tUe 
merchandlse, whieh did not indicate that the goods ^ye^e on consignment. 
Under the agreenient the involces were to contaln a nieuiorânduni of the priée 
for the merchandlse, and they were not to be sold at less than that priée. 
Thls priée was not tlie selling priée, l)ecau.se tliat was flxed hy the banlv- 
rupt, but was the eost priée to the banlirupt. >'o stoelî record w!\s ever Icept 
by either the bankrupt or the défendants. The banUrnpt, however, testifled 
that he had a record, whieh showed the nuniber of pairs of shoes that he 
reeeived from the défendants, and that he had "a separate little book, five- 
cent copy book," in whieh he had an accoiint of every pair that was .sold. 
There was contradlctory évidence as to whether défendants slilpped tlieir 
goods to the bankrupt, marked so that they should be distlnguish((d from his 
own stock. The bankrupt testifled before the comniissioner that tlie goods 
were shipped to him unniarke<l, and that he always marlied them B. S. M. 
(whieh stood for Boston Shoe Market). In the court below he testifled that 
when he reeeived the goods they came with B. S. il. en thoni and the cost 
mark, and that défendants put them on. When liis attention was called to 
his contradlctory statement before the comniissioner, be said some came 
marlœd and some unmarked, and that he hiniself then put the marks on ilio 
corners of the boxes whieh were unmarked, and tliat he marked tliem in 
letters toc small for anybody else to see. The défendants claimed they put 
the marks on by their boolvkeeper, and that individual was hot produced at 
the trial. 

The bankrupt, instead of paylng on the Monday of each week and every 
week as the agreenient provlded, kept the ]noneys realized from the sale of 
the property consigned and mingled them with his own funds, and only made 
remittaneas when requested to do so; and wlien remlttanees were made they 
were made on account, and they were ail in even amounts, as $2.'5. .$35, or .fôO. 
When payments were made by check no reeeipt was given, and at no time 
were the remittanees ac-companied by any list of the goods sold. The bank- 
rupt dealt with and represented the goods as his own. The photogr iphic 
copy of the défendants' ledger shows that the relation was regarded as that 
of debtor and creditor. On the day before the assignment for the beneflt of 
creditors the bankrupt and the défendants had a meeting, at whieh the bank- 
rupt's financial condition was discusised, and at whieh the défendants were 
Informée! that the bankrupt was Insolvent. Thls condition was ascertained 
by an inventory taken six days prlor to the assignment. At that time tho 
bankrupt had goods worth $1,600 or $1,700. On the day prlor to the assign- 
ment the goods were shipped back by the bankrupt, who himself packed the 
goods and hired the truck. A niovlng van load of goods was sent to défend- 
ants, including the cash register. The goods left in the bankrupt's srtore 
consisted of mlsmated and unpaeked stock, whieh at eost was worth only 
$543.21. The trustée claimed In the court below that the défendants reeeiv- 
ed nTerchandlse to an amount in excess of $1,000. The défendants failed to 
enter in thelr boolis the crédit for the goods returned. The books were pro- 
dueed at the trial one year after the goods were returned and they contained 
no crédit for the merchandlse returned. 

Thë District Judge has found that the agreenient of May 27, 1915, was 
fraudulent and void as against the complalnant and the creditors of the 
bankrupt, and was intended to hinder, delay, and defraud the creditors, and 
no ageney was created between the bankrupt and défendants, and the légal 
title to fhe merchandlse was vested in the bankrupt, and that the latter was 
on January 18, 1916, when he was adjudicated a bankrufjt, indebted to de- 
fendants in the sum of $429.73. He has aecordingly decreed that the com- 
plalnant recover that sum from défendants, with interest from January 18, 
1916, be^ides the costs and disbursements of the action. 

L. & M. Blumberg, of Brooklyn, N. Y. (Leopold Blumberg, of 
Brooklyn, N. Y., of counsel), for appellants. 

Samuel J. Rawak, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
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ROGERS, Circuit Judge (after stating the facts as above). The 
question which this appeal présents makes it necessary for this court 
to détermine what the exact relationship was that existed between the 
bankrupt and the défendants at the time Charles Epstein was adju- 
dicated a bankrupt. If Epstein was the agent of the défendants, he 
was a baiîee of the goods of the défendants, and the latter had a right 
to receive them back from him, in the manner they did. In that event 
we should be obliged to hold that the court below committed réversible 
error. If, on the other hand, the real relationship was that of vendor 
and vendee, the bankrupt being in reality a vendee, and not a bailee 
of défendants, no error was committed, and the decree must be af- 
firmed. 

[1] The gênerai rule, of course, is that where a person receives 
property which he is not bound to return in the identical form in which 
he receives it, but may account therefor in money or other property 
or thing of value, the transaction amounts to a sale, and not to a bail- 
ment. But this rule is not applicable to consignments for sale ; the 
law being that the owner of a chattel may consign it or deliver it to 
an agent for sale without creating the relation of vendor and vendee 
between the parties. In re Smith (D. C.) 192 Fed. 574; 6 C. J. 1091. 
In a sale title passes to the buyer, while in an agency or bailment title 
remains in the principal or bailor, although possession is transferred 
to the agent or bailee. 

[2, 3] The défendants insist that they were bailors, and not ven- 
dors, and they rely upon Ludvigh v. American Woolen Co. of New 
York, 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345. That case holds 
that a contract under which goods are delivered by one party to anoth- 
er, to be sold by the latter and proceeds paid to the former, less an 
agreed discount, the unsold goods to be returned to the consigner, 
is a contract of bailment only, and the consigner can, in the absence 
of fraud, take them back in case of the consignee's bankruptcy. That 
case was an affirmance of the décision which this court made in the 
same case. 188 Fed. 30, 110 C. C. A. 180. 

If the agreement into which the bankrupt and défendants in the case 
at bar entered on May 27, 1915, and upon which they rely, was made 
in good faith, and if the business was carried on in accordance with it, 
there is, of course, no doubt that this case would be governed by the 
rule announced in Ludvigh v. American Woolen Co., supra, and the 
decree entered below would hâve to be reversed. The agreement of 
May 27th seems to bave been drawn skillfully and with the terms of 
the agreement in the Ludvigh v. American Woolen Co. Case in mind. 
It provides (1) that ail merchandise delivered to the bankrupt shall, 
at ail times, be the property of the défendant; (2) that he shall sell 
the merchandise at retail as their agent, and in that capacity only ; (3) 
that the price for the merchandise shall be designated on certain 
signed statements and mémorandum bills ; (4) that the bankrupt shall 
not sell for less than the amount therein stipulated; (5) that any ex- 
cess retained shall not be retained by the bankrupt for his services ; 
(6) that the bankrupt shall account for ail the moneys received by him 
weekly and pay over same to the défendants ; (7) that the défendants 
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shall be at liberty at ail times to demand the return of the merchandise 
on hand; (8) that nothing in said agreement shall be construed as 
vesting any title in the bankrupt; (9) that nothing in said agreement 
shall be changed or altered nnless it be in writing ; (10) that ail busi- 
ness relations between the bankrupt and the défendants shall be gov- 
erned absolutely and entirely by the provisions in said agreement con- 
tained. 

There are numerous cases which may be cited to show that such 
an agreement créâtes a bailment, and not a sale, and that the bailor 
is at liberty at any time to retake his merchandise, irrespective of 
whether bankruptcy proceedings intervene or whether the debtor is 
solvent or not. AU this we concède, and no citation of authorities is 
necessary. But the above doctrine only applies where the agreement 
is entered into in good faith, and without intent to hinder, delay, or 
defraud creditors. In the Ludvigh Case ail the courts agreed that 
there -was no actual fraud in the transaction. In the case at bar the 
District Judge was convinced that there was a lack of good faith in 
the making of the original contract. He also found that the business 
was not carried on in accordance with the agreement, and that the con- 
signor had so acted upon the breach as to show, with respect to future 
consignments, that title passed in the transactions and that they were 
sales and not bailments. 

The District Judge in his opinion attached importance to the fact 
that the bankrupt did not advertise himself as an agent, nor bave any 
sign to show that he was selling goods on consignment. We know of 
no rule of law which makes it incumbent upon one who receives 
goods upon consignment to sell that he should advertise the fact of 
his agency to his customers ; and we do not attach any importance to 
the nondisclosure by the bankrupt that he received the goods in his 
capacity as an agent. We nevertheless concur in the conclusion which 
the District Judge reached that the bankrupt held the title to thèse 
goods, and was indebted for the same to the défendants, that he had 
no right to return the goods to them, and that they must pay to the 
complainant their value as decreed. 

If the bankrupt had given the défendants a mortgage upon the stock 
in his store, and had been permitted to sell the stock covered by it and 
to deposit the moneys received in his gênerai account, and use thenu 
to meet his liabilities as if no mortgage existed, instead of paying them 
over to the mortgagee, we should be obliged to hold that the mortgage 
was fraudulent as against the trustée in bankruptcy. Southard v. 
Benner, 72 N. Y. 424, 429; Hangen v. Hachemeister, 114 N. Y. 566, 
570, 571, 21 N. E. 1046, 5 L. R. A. 137, 11 Am. St. Rep. 691. If 
that be so as to a mortgage of record, and of which creditors bave con- 
structive notice, it should follow a fortiori that an agreement of which 
creditors bave no constructive notice, which reserves title to the con- 
signor, who nevertheless and contrary to its terms permits the con- 
signée to make sales, and deposit the proceeds of sales in his gênerai 
bank account, and use them for his own purposes, is equally fraudu- 
lent as against the trustée. 
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The nature of the transaction in which thèse parties engaged is not 
to be determined from the written agreement which they made, for 
they did not keep it. It is more important to know what they did than 
it is to know what they agreed they would do, for the purpose of the 
writing may well hâve been to conceal from creditors the real nature 
of the transaction. We do not need to concern ourselves about the 
writing, for we are f orced to conclude that it was not made to be kept. 
No attempt was made to keep it. The bankrupt, who was to make re- 
turns eaeh Monday, testifies that he never made a return showing what 
consigned goods he had sold, or how much of the consignment he still 
had on hand, and défendants never demanded any such statement from 
liim. He failed to live up to his contract of agency from the very be- 
ginning, and has acted throughout as a purchaser of the goods con- 
signed to him. This he has donc with the full acquiescence of the de- 
fendants. Prior to the so-called agreement it is admitted that the 
bankrupt and défendants dealt with each other as vendors and ven- 
dee. After the agreement the bankrupt admits that he fixed the price 
of the shoes sold. He testifies that he sold them at any price he want- 
ed to, although the paper agreement provided that he was not to sell 
for less than the price fixed by the défendants. When he sent défend- 
ants any money, he did not accompany it with any statement as to the 
goods which he had sold, but paid in so much on account. It was his 
habit to take the daily receipts of ail sales made at his store and deposit 
them in his bank account, which contained the moneys realized from' 
his gênerai sales of défendants' stock and everybody else's stock. The 
bankrupt's testimony that the cartons received had been marked either 
by himself or the défendants is contradicted flatly by a dealer, who 
Was selling him goods and carefully examined the boxes, and testified 
that there were no initiais on the front of any of the cartons in any 
part of the store. 

If it be said that what was donc was contrary to the agreement, the 
answer is that the défendants by their conduct permitted the agree- 
ment to be ignored. They knew that the bankrupt was not accounting 
to them on the Monday of each and every week for the moneys he had 
received from the sale of their merchandise. They knew that he was 
paying them by checks drawn on his gênerai account, and, if they did 
not know, they certainly took no pains to find out, whether he was 
using their moneys, which they knew had gone into his gênerai ac- 
count, in the payment of other claims than theirs. Under the circum- 
stances, we do not think the défendants are in a position to invoke the 
written agreement as against the trustée. They cannot now corne into 
court to set up that agreement to shield them in the rétention of the 
property which was surrendered into their possession by the bankrupt- 
who took practically every thing of value which the store contained, 
not overlooking the cash register. The law has no sanction for such 
a proceeding. 

Judgment affirmed. 
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SAFFORD V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 10, 1918.) 

No. 192. 

1. Per,jury (©=59(2) — AuTuosrrY to Administer Oatii— Uniteiu States Com- 

MISSIOKERS — "PROCESS." 

Relative to commission of perjurj' under Crimlnal Code, § 125 (Comp. 
St. 1916, § 10295), a T'nited States coinmissloner, uuder Rev. St. § 1014 
(Comp. St. 1916, § 1674), wliereln "process" i.s used witli the meaning of 
"procédure," lias authorlty to conduct a preliminary hearlng (reeognlz- 
ed by section 981 [Comp. St. 1916, § 1622], and called for by Comp. St. 
1916, § 1678), and thereln to administer oaths. 

[Ed. Note. — For otlier définitions, see Words and l'hrases, First and 
Second Séries, Process.] 

2. Criminal Law <S=3ll69(l) — IIaemless Erbor — Evidence of Identité — 

LETTEB.S — IIeARSAY. 

Identity of a per.son, whether O. or W., wlio under tlie name of O., 
with T., registei'ed at a hôtel, belng in Issue, on prosecutlou for perjury, 
admission of letters previously wrltten in the name of O. to T., only to 
show simllarity of character, habits, expressions, and chlrography of 
writer with those of W., as proved by witnesses and letters concededly 
wrltten by him, objected to as hearsay, was immaterlal. 

3. Cbiminal Law <©=»815(1) — One-Sidbd Charge— Discussion of Testimony. 

Charge fully informing jury of presumption of innocence, necessity of 
proof beyond reasonable doubt, and tliat they were the absolute judges 
of the facts, held not one-sided, though Its contrastlng of the évidence 
necessarily showed the govemment's case far the more probable. 

4. Criminal Law i@=3689 — Reopening Case for Eyidence— Discrétion. 

Denying defendant's application, made after conclusion of govem- 
ment's summlng up, to explain an exhibit or offer further évidence re- 
specting it, was wlthin the judge's discrétion. 

5. Witnesses <g=»48(l)- — Fédéral Courts— Competency or Witness. 

Previous convictions do not make a witness incompétent in a fédéral 
court. 

6. Witnesses <@=>245 — Extent or Examination. 

The trial court may exclude questions previously answered. 

7. Witnesses <g=225 — Extent of Examination. 

The trial court may prevent unnecossary and prollx examination. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Frank D. Salïord was convicted of perjury, and brings error. 
Affirmed. 

Slade & Slade, of New York City (B. Slade, of New Haven, Conn., 
of counsel), for plaintiff in error. 

Francis G. Cafifey, U. S. Atty., of New York City (H. Harper and 
Samuel Hershenstein, both of New York City, of counsel), for the 
United States. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is one of a séries of litigations arising 
out of a charge made by Rae Tanzer that she had been seduced under a 

^ssFor other cases aee same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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promise of marriage by James W. Osborne. Mardi 16, 1915, sbe he- 
gan a civil suit against him for breach of promise of marriage for 
damages in the sum of $50,000. March 19, James W. Osborne caiised 
a warrant to be issued against Rae Tanzer, charging lier, under sec- 
tion 215, United States Criminal Code (Act March 4, 1909, c. 321, § 
215, 35 Stat. 1130 [Comp. St. 1916, § 10385]), with using the United 
States mails to exécute a scheme to defraud. 

Two sisters of Rae Tanzer testified at the hearing hefore the com- 
missioner that James W. Osborne called at her home October 17, 1914, 
and the défendant testified that he was clerk of the Kensington Hôtel, 
Plainfield, N. J., and he identified James W. Osborne and Rae Tanzer 
as registering as Oliver Osborne and Mrs. OHver Osborne and taking 
a room for the afternoon, October 18, 1914. The commissioner held 
Rae Tanzer for the grand jury. Subsequently the sisters and tlie 
défendant Safford were indicted for perjury under section 125 of the 
United States Criminal Code (Comp. St. 1916, § 10295), and Maxwell 
and David Slade, Rae Tanzer's attorneys, with one McCullough, a 
détective, were indicted for the crime of conspiracy. The défendant 
Safïord was convicted of perjury, the judgment being reversed in this 
court (233 Fed. 495, 147 C. C. A. 381), and this is a writ of error to 
a judgment of conviction upon the new trial, which occupied 15 court 
days and developed a good deal of beat between counsel ; Learned 
Hand, District Judge, presiding. 

It was conceded in ail thèse proceedings that a man calling himself 
Oliver Osborne had entered into illicit relations with Rae Tanzer, and 
had brought her to the Hôtel Kensington October 18, 1914, but the 
vital question was whether this man was James W. Osborne, as Rae 
Tanzer alleged, or was one Charles H. Wax, as James W. Osborne 
alleged. There was, of course, the additional question whether, if 
Wax was the man, the défendant had falsely and knowingly identified 
James W. Osborne before the United States commissioner, or had 
made an honest mistake. The record consists of 2,719 typewritten 
pages, and there are 515 assignments of error. It will be readily un- 
derstood that the court can do no more than dispose of most of them 
generally. 

[ 1 ] At the outset and throughout the case the defendant's attorneys 
objected that the United States commissioner had no authority to con- 
duct a hearing or administer an oath to the défendant, or to do more 
than issue a warrant of arrest and either imprison or admit him to 
bail. If this is so, the défendant would not be guilty of perjury under 
the statute, even if he had knowingly testified falsely, because the 
crime can only be committed if the officer has authority under the 
laws of the United States to administer the oath. Section 125, U. S. 
Criminal Code. 

Ever since circuit court commissioners, now called United States 
commissioners (Act May 28, 1896, c. 252, § 19, 29 Stat. 184), were ap- 
pointed (Act Aug. 23, 1842, c. 188, 5 Stat. 517; Act March 2, 1867, c. 
180, 14 Stat. 543 [Comp. St. 1916, §§ 1636, 1637]), ithas heen the prac- 
tice for them to conduct judicial hearings for the purpose of inqùir- 
ing whether any crime has been committed, and, if so, whether there 
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is reasonable grotind for Connecting the prisoner with it, and there- 
upon either discharging him, imprisoning , him, or admitting him to 
bail. It would be a scandai to arrest and imprison citizens without 
giving them a hearing, and we wovild not interfère with this uniform 
and wholesome practice, except under absolute necessity. 

Section 1014, Rev. Stat. U. S. (Comp. St. 1916, § 1674), provides: 

"For any crime or offense against the United Stiites, the offender may, by 
any .lustiee or judse of the United States, or by any commlssloner of a Cir- 
cuit Court to talve bail, or by any chancellor, judge of a Suprême or superior 
court, chief or first .iudge of common pleas, mayor of a city, justice of the 
peaee. or other nmKistrate, of any state where he may be found, and agree- 
ably to the usual niale of proeess against ofïenders In such state. and at the 
exponse of the United States, be arrested and Imprlsoned, or bailed, as the 
case may be, for trial before such court of the United States as by law has 
cognizance of the offense. Copies of the proeess shall be returned as speedily 
as may be into the clerk's office of such court, tosether with the recognizances 
of the witne.Hses for their appearance to testlfy in the case. And where any 
offender or witness is committed in any district other than that where the 
offense Is to ï>e tried, it shall be the duty of the judge of the district where 
such offender or witness is Imprisoned, seasonably to issue, and of the raar- 
shal to exécute, a warrant for his removal to the district where the trial is 
to be had." 

The défendant contends that the language "agreeably to the usual 
mode of proeess against ofïenders in such states" means only "the pro- 
eess itself, such as warrants, commitments, etc., as distinguished from 
procédure, which may embrace hearings." We think it means pro- 
cédure, and the Code of Criminal Procédure of the state of New York 
(sections 188-220) provides for just such examinations. United States 
V. Dunbar, 83 Fed. 151, 27 C. C. A. 488; Cohen v. United States, 214 
Fed. 23, 130 C. C. A. 417; United States v. Greene (D. C.) 100 Fed. 
941. 

Section 981, Rev. Stat. U. S. (Comp. St. 1916, § 1622) incori^rating 
the law enacted August 16, 1856, recognized such hearings by restrict- 
ing the number of witnesses to four, whose fées shall be taxed against 
the United States "in the examination of any criminal case before a 
commissioner of the Circuit Court." Section 1 of the act of August 
18, 1894, plainly calls for a preliminary hearing before the commis- 
sioner. It is as follows : 

"It shall be the duty of the marshal, lus deputy, or other officer, who may 
arrest a person charged with any crime or offense, to taUe the défendant be- 
fore the nearest Circuit Court commissioner or the nearest .ludlcial officer 
having jurisdlctlon under existlng luws for a hearing, commitment, or tak- 
ing bail for trial, and the officer or maglstrate issuing the warrant shall at- 
tach thereto a certified copy of the coniiplaint, and upon the arrest of the 
accused, the return of the warrant, with u copy of the coniplalnt attaehed, 
shall confer jurlsdiction upon sucli officer as fully as if the coniplalnt had 
orlglnally been made before him, and no mileage shall he allowed any officer 
violating the provisions hereof." U. S. Comp. Stat. § 1678. 

[2] The principal fact to be established in the case was one of 
identity. The District Judge, over the objection of the défendant that 
it was hearsay, admitted évidence that Wax had assumed the name 
of Oliver Osborne, had been known to, corresponded with, and asked 
for under that name by several persons, was in the habit of picking 
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acquaintance with shop girls, sending notes to them, and invïting them 
to dinner and to the theater. Further it is said that under our former 
décision in this case (233 Fed. 497, 147 C. C. A. 381), the letters 
written to Rae Tanzer either by Wax or by James W. Osborne, and 
the letters concededly written by Wax under the nanae of Maize 
Mason Nye to Ethel Brooks, should hâve been excluded as hearsay. 
The conversation with and letter written by Wax, which we held 
should hâve been excluded as hearsay on the former trial, were flat 
statements by Wax that he was the Oliver Osborne who had made 
love to Rae Tanzer. That was establishing by hearsay the précise 
point in issue. But the letters to Rae Tanzer were admitted in this 
case only to show the similarity of character, habits, expressions, and 
chirography of the writer with those of Wax, as proved by witnesses 
and by letters concededly written by him. The contents of the ktters 
objected to were mère love trash and qui te immaterial. Upon this 
suhject see Hardy v. Harbin, 154 U. S. 598, 14 Sup. Ct. 1172, 22 
L- Ed. 378; Wigmore on Evidence, 410-416. 

[3] Next, there are a number of exceptions to the charge, the prin- 
cipal complaint being that it was so one-sided as to constitute a sum- 
ming up for the govemment, omitting to remind the jury of the dé- 
fense. We cannot accept this view. The jury were informed fully 
and clearly as to the presumption of the defendant's innocence, the 
necessity of proving his guilt beyond a reasonable doubt, and that they 
were the absolute judges of the facts. When the court came to con- 
trast the government's theory and the defendant's theory with the 
évidence, what he said seemed very persuasive in favor of the gov- 
ernment ; but this, we think, was in the nature of things. The défense 
was that James W. Osborne had employed Wax to impersonate him 
and assume his guilt, and had subomed him and other witnesses for 
the govemment. This was plainly set forth to the jury. No doubt, 
in hearing the charge, the jury perceived, as we do in reading it, that 
the government's case was far the more probable. It would be diffi- 
cuit to discuss the testimony at ail without this resuit. 

[4] The défendant vigorously insists that it was error, after the 
govemment had concluded its summing up, to deny his application 
either to explain Exhibit 8 or oflfer further évidence in respect to it. 
The contention is that this exhibit was only marked for identification,^ 
and that the attorney for the United States, without having offered 
it in évidence or previouslv mentioning it, made great capital out of 
it in summing up. The trial judge bas certified in the hill of excep- 
tions that the exhibit, although originally marked for identification,, 
was subsequently oflfered in évidence. It was within his discrétion 
either to grant or to deny the defendant's application at that late stage 
of the case, and we cannot say that he ahused his discrétion in deny- 
ing it. 

[5] The objection as to the competency of Wax as a witness be- 
cause of previous convictions is not good. Rosen v. United States, 
245 U. S. 467, 38 Sup. Ct. 148, 62 h. Ed. 406. 

[6, 7] Such of defendant's requests as were proper, which the court 
refused, it covered in the charge. It is within the province of the trial 
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judge to exclude questions which hâve been previously answered, and 
to prevent unnecessary and prolix examination. We discover no harm- 
ful errer in the other assignments. 
The judgment is affirmed. 



r.ETIIGII VALLEY R. CO. v. PIDCOCK. 

(Circuit Court of Appeals, Second Circuit. May 15, 1918.) 

No. 231. 

1. Appeal and Error €=51002 — Revibw— Verdict. 

A verdict on coufllctlng fact Issues will not be reviewed on wrlt of 
error. 

2. WiTNESSEs <S=270(2) — Cboss-Examination — SCOPE. 

Where plalntiiï, a brake Inspecter, was Injured while between cars 
repalrlng a brake, and the eonduetor, who had directed the removlng of 
a blue flag, which indlcated the présence of employas, testlfied on di- 
rect examination that he saw plalntifC standing by the car, a question 
as to whether plaintiff told hlm anything before going between the same, 
objected to as immaterial and Irrelevant, held permisslble cross-examina- 
tion. 

3. WiTNEBSES i®=»270(2) — Cross-Bxamination — SCOPE. 

While the cross-examlnation of a witness is not to be extended to col- 
latéral, irrelevant, or Immaterial matters, the rule is not so strict as in 
direct examination, and the trial court has considérable latitude of dis- 
crétion. 

4. Tbial <S=252(2) — Injuries to Servant — Instruction. 

In an action by a brake inspecter, injured when the car he was repair- 
Ing was moved, an instruction that the moving of a blue flag warning of 
the présence of employés between cars was négligence, etc., held warrant- 
ed, and not ofjen to attaek as submitting the case upon a hypothesls of 
fact, which mlght posslbly be deduced from defendant's case, pieced out 
by portions of plalntifE's case. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Suit by Lewis Pidcock against the Lehigh Valley Railroad Com- 
pany. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

The plaintiff in error is hereinafter referred to as défendant, and the de- 
fendant in error as plaintiff. The plalntifC was, at the time of the injury 
complalned of, on July 1.3, 1917, .in the eniploy of the défendant as an air 
brake inspecter in the defendant's railroad yards, located in the city of Perth 
Amboy, in the state of New Jersey, which yards are used by défendant in the 
furtherance of the Interstate commerce in which it is engaged. It is al- 
leged that on the day mentloned it became neeessarj' In the regular course 
of hls employment for the plaintiff to inspect and repair one of defendant's 
cars, which car was a part of a train which at that tlme was belng made 
up in the yards, and belng prepared for Interstate movement. In pursuance 
ef his duties it became necessary for him to get between two cars of the train 
to repair the air brake System and the Connecting air hose of the car and 
while the train of which the car was a portion was standing stlll. When 
so engaged and witheut warning to hlm, he claims, an englue and cars backed 
against the train in which was the car upon which he was at werk, causing 
the cars to move violently and suddenly and to run over him inflicting the 

^ssFor other caaes see same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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injuries to redress whieh the suit is brought. It is iilleged tliat the injuries 
to plaintiff were opcasioned by the négligence of défendant in baelving tlie 
engine and cars without warnlng to plaintiff, Itnowing tliat he was at the 
tirne engaged in repairing a car of tlie train and in a position of danger he- 
tween two cars of the train. It is alleged that défendant at the time fail- 
ed to hâve the cars equipped as required by the Safetv Appliance Act of 
Congres» (Act March 2, 1893, e. 15)6, 27 Stat. .5:51 [Comp. St. 1916, §§ 8605- 
8612Î), and that the car on wlaieh plaintiff was working was not eciuipped 
with grabirons as rajuired by sîiid act. The left leg of plaintiff was run 
over, and tlie injuries sustained required its amputation, and other injuries 
to various parts of the liody were alleged. The action was brought under 
the fédéral Employers' IJability Act (Act- April 22, 1908, c. 149, H't Stat. 6.5 
[Comp. St. 1916, §S 8657-8665]). The jury returned a verllct for the plain- 
tiff in the sum of $18,000. 

Allan McCulloh, of New York City (Clifton P. Williamson and 
Edward W. Walker, both of New York City, of counsel), for plain- 
tiff in error. 

John C. Oldmixon, of New York City, for défendant in error, 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). |1] 
The versions of the accident presented by plaintiff and défendant re- 
spectively are diametrically opposed. The jury's duty was to déter- 
mine the facts and they hâve found for the plaintiff. This court 
does not sit to review conclusions of juries upon questions of fact. 
The plaintiff's version of the accident is corroborated by a witness who 
was working with him on the same train when the accident occurred. 
On the day of the accident there was in force and effect a rule of the 
defendant's which is as follows : 

"A blue flag by day and a blue light by niglit displayed at one or both 
ends of an engine, car, or train Indicates that worknien are under or about 
It. Wlien thus proterted it must not be eoupled to or moved. Workmen 
will display the blue signais and the same workmen are alone authorized to 
remove them. Other cars must not be plaeed on the same track so as to 
Intercept the view of tlie blue signais without first retiuirlng the workmen 
to remove them." 

The plaintiff claims that he began his inspection at the rear end of 
the train, starting at the caboose and working forward. When he 
had examined some 8 or 10 cars, he discovered a break in the train 
line ; that a nipple was broken in the thread and had to be repaired. 
He then walked to the tool box near the head end of the train in or- 
der to get a nipple to make the repair with. After getting it f rom the 
tool box he went to the head end of the train, and there saw that 
the blue flag was up and no engine was attached to the cars, and he 
told the man in charge of the blue fiag that he had a small repair to 
make and to be sure and look out for him. He then went back to 
make the repair, and while he was still between the two cars and was 
about to couple the hose, without any warning to him, no whistle or 
bell being heard, there came a violent crash against the train upon 
which he was working, which carried the whole line of cars nearly 
a whole car length back, causing a wheel of the car upon which he 
was working to run over his leg, making necessary an amputation four 
inches below the knee. 
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The yard conductor was called as a witness for the défendant, and 
testified that on the day of the accident he was instructed by the 
yardmaster to drill ont of the train and put into the shop a certain 
car marlted for the "shop," which was about in the middle of the 
train upon which plaintiff was at work. This witness stated that 
when he arrived at the train the blue flag was up and that he waited 
until the flag was taken down. Two trainmen testified that the flag 
was taken down because the yard conductor ordered it down, and 
that the yard conductor, as soon as the flag was taken down, hooked 
up the engine. This appears to hâve been donc without any one tak- 
ing the trouble to ascertain whether men were under the train, as the 
blue flag indicated that they were ; and then, according to the testi- 
mony of the plaintiflf, came the crash and the résultant injury. 

[2,3] The first assignment of error — there are three in ail — re- 
lates to the admission of testimony. When the yard conductor was 
on the stand and was asked on cross-examination : "Did you tell 
this plaintiflf anything at ail at the time you say you saw him standing 
at the side of the car, before he went between the cars?" He an- 
swered: "It wasn't my place." His counsel then objected to the 
question as immaterial and irrelevant. The court overruled the ob- 
jection, and counsel took an exception. An answer was insisted upon, 
yes or no, and the witness answered: "No." This is claimed to be 
error, and is designated as an attempt to show "an alleged failure to 
give instructions." The record, however, does not .show that coun- 
sel for plaintiflf tried to make a point of the fact that this man failed 
to give any instructions to the plaintiflf. Counsel for plaintiff says that 
he asked the question to test the veracity and rec<3llection of the wit- 
ness. The question asked was such as counsel was entitled to ask upon 
cross-examination. 

The cross-examination of a witness is not to be extended to collat- 
éral, irrelevant, or immaterial matters; but a rule excluding such 
évidence is not applied as strictly in cross-examination as in direct 
examination. In this respect a court is invested with considérable 
latitude of discrétion, and especially where such matters hâve been 
opened up on the direct examination. The witness had stated that 
he saw plaintiff standing at the end of the car, with his shoulder up 
against the car, and had asked him to step to the side. The court, 
then, was quite within its discrétion, to say the least, in allowing the 
witness to be asked, therefore, on his cross-examination, whether he 
told the witness anything at ail when he saw him standing there. 

[4] The second and third assignments of error relate to instruc- 
tions given to the jury. The first of the instructions objected to was 
as follows: 

"If also you should flnd from the évidence that this flag was there, eren 
though it was uot put there by the plaintiff, but was put there by Solimers, 
and you should flnd that Sohmers did not take the flag away, as concededly 
he did not, and that the plaintiff still reniained in a position of danger in 
between the cars, and that Kennedy removed that flag. or caused its removal 
by an order to another, while the plaintiff was in that position of danf;er, 
without his exercising reasonable care and caution to give notice to the plain- 
tiff, while he was in this i)osition of danger, theu you uiay flnd from those 
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facts that the défendant was neglectful or eareless, and you can cause It to 
respond In damages. But that, gentlemen, you can only flnd, iiroviding you 
find that the plaintiff ail this tlme was in between the cars, as he daims he 
was, engagea In niaking thèse repairs." 

The second was as follows: 

"Mr. McCrossin: I a.«k your honor to charge the jury that, even though 
the blue flag were placed in position, If it were moved by any servant of the 
défendant other than the plaintiff without any notice to plaintiff, if they 
flnd they had reasonable ground to believe that plaintiff was working under 
the train, that that would be évidence of négligence on the part of the de- 
fendant. 

"The Court: I hâve charged that. I will charge it agaln." 

The objection urged is that, if instructions are based upon an 
hypothesis of facj; which might possibly be deduced from defendant's 
case, or upon an hypothesis of fact which might possibly be said to be 
pieced out of portions of plaintiiï's case combined with certain other 
portions of the defendant's case, it is réversible error. And it is 
said that the instructions complained of are defective in the particular 
ref erred to. It is also said that the plaintiff must succeed or f ail, ac- 
cording as he has proved or failed to prove the accident which he 
pleaded. Of course, no one questions the last proposition. We hâve 
examined the charge of the court. The court was presented by de- 
fendant with a number of requests to charge and they were ail given 
as requested. The court was then asked by plaintiff to charge the 
instruction already quoted above, being the third assignment of error, 
and af ter the court stated : "I hâve charged that. I. will charge it 
again" — defendant's counsel said: 

"I excepf to that, and I intended to except to the charge with regard to 
taking the flag away without giving the plaintiff due notice or reasonable 
notice, becàuse I do not think that is in the case." 

The court thereupon said : "It may not be, but I think it is for 
the jury to say." Mr. Williamson, one of the defendant's counsel, 
then said: "I take an exception." We are unable to see anything 
in thèse assignments of error. The instructions to the jury were 
explicit and they were charged that : 

"If the accident happened as clalmed by the défendant under those cir- 
cumstances, of course, there would be no neglect or fault on the part of the 
railroad Company, and the plaintiff could not succeed in this action." 

There is no foundation for the assumption of the défendant that the 
case was submitted upon an hypothesis of fact which might possibly 
be deduced from defendant's case or upon an hypothesis which might 
be pieced out of portions of plaintiff's case combined with certain 
other portions of defendant's case. The actual occurrence was either 
the accident claimed by plaintiff or the one asserted by défendant, 
and it was properly submitted on that theory, 

Judgment affirmed. 
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HODGE et al. v. MBYER et al. 

(Circuit Court of Appeals, Second Circuit May 1, 1918.) 

No. 225. 

1. Malicious Pbosecution ®=»10 — Suiis Against Railkoads— Injuby to 

Stockholdebs. 

Though tlie institution of lawsuits against railroacl inddentally caus- 
ed injury to stockholders, the latter hâve no cause of action against 
plaintifl! therein, where it does not appear that suits were not brought 
within légal rights of plalntifCs, or that the right to sue was used as 
nieans of injuring such stockholders. 

2. Torts <g=>12 — Wrongful Interitsbeince with Oontbaot— Rights or In- 

JUBED Pabty. 

Damages are recoverable, when sustained by reason of the wrongful 
Interférence of third parties, resultlng in a breach of contract, but only 
by a party who is shown to be damaged thereby. 

3. Corporations <S=»202 — Injuey to Cobporation Sectjeities— Right to Sue. 

The direct and proximate conséquences of a wrong done to the se- 
curities held by a bondholder or stockholder should be rectlfled by ap- 
proprlate suit by the corporation ; the bondholder or shareholder's reme- 
dy being in and through the corporation. 

4. Corporations <g=3202 — Contracts— Individtjal Action bt Stockholders. 

Where principal stockholders of a rallroad made contract with prin- 
cipal stockholder of another rallroad for amalgamation of the railroads, 
and subséquent contract between theni recited that stockholders approved 
of prlor contract, the principal stockholders, who made agreement, hâve 
no Individual right of action for damages for wrongful interférence of 
third persons, causing breach of the contract; the injury being to the 
amalgamated corporation. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by NeUie C. Hodge, as administratrix of the estate of Hi- 
ram A. Hodge, deceased, and another, against Arthur L. Meyer and 
others. Judgment of dismissal, and plaintiffs bring error. Affirmed. 

Appeal from a dismissal of the plaintiffs' complaint in an action at coin- 
mon law. Hiram A. Hodge and Frank D. White instituted this suit to re- 
cover $2,500.000 as damages for an alleged wrong committed by the défend- 
ants, in that, by their acts as set forth in the complaint, they caused a con- 
tract made by the plaintiffs with the défendant Meyer to be breached. By 
a stipulation entered into the motion was preliminarily heard when the cause 
was reached, and the complaint dismissed, on the ground that it failed to 
set forth a cause of action. The action is in tort, and it is alleged the de- 
fendants combined and conspired together to prevent the performance of a 
contract entered into on the 16th of October, 1901, between Hiram A. Hodge, 
acting for himself and ail the stockholders of the Québec Southern Railway 
Company, and the défendant Arthur L. Meyer, acting for himself and ail 
fhe stockholders of the South Shore Railway Company. The contract pro- 
vlded for a consolidation of the two Unes of railway. Among other things, 
it provided that an application be made to the Canadian government for a 
charter for a rallroad company to be organized for the purpose of amalgamat- 
Ing the two companies, with a capital stock of $4,000,000; bonds to be issued 
on the Unes of rallroad to be constructed at a rate not exceeding .?20,000 ]h\t 
mile. The application for the charter was to be undertaken by Hodge; the 
name of the company and the directors thereof to be agreed upon. The 
shareholders of the Québec Southern Railway Company were to receive for 

^ïsFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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their property 57 per cent, of the stock and first niortKiige and income bonds, 
and tlie shareholders of, the Sputh Hhore liuilway Company were to receive 
43 per cent, of the stock, wlth a certain amount of first niortgage and income 
bonds. There were to be issued bonds to be lield in the treasury and used 
from time to time as might be necessary for the new Company. Provision 
was made for the conveyance, free and clear, as of the date of the agreemeiit, 
of the property of the respective rallvs'ays, except that the Québec Southeni 
Railway Company was to be conveyed subject to a bond indebtedness of 
^1,000,000. A further provision, not material hère, wns made for possible 
defects In the title. Provision was made for future management of the new 
railroad to be organlzed. Later it was determlned to amalgamate the two 
companles under the existing charter of the Québec Southern Kailway Com- 
pany, and the agreement for such amalgamation was entered into ou July 
24, 1902. This provided for the increase of the capital stock of the Québec 
Southern Railway Company to .f4,00O,0O0, and for the issuance of flrst mort- 
gage and income bonds aggregating $20,000 per mile. It recited that the 
stockholders approved the agreement entered into between Hodge and Meyer 
on Octol)er 16, 1901. and provided for au extension of its Unes of railway 
from its then termini — provided for the conveyance of the property of the 
South Shore Kailway Company to tlie Québec Southern Railway Company, 
and that the amalgamated companles shall carry out and i)erform the ternis 
and conditions of the O'ctober 16, 1901, agreement. 

The complaint after setting up both agreements, allèges that "the défend- 
ants at divers tlmes and places, well knowing the facts and prenilses, com- 
bined and conspired together for the purpose, aniong other things, of break- 
ing said agreement of Oetober 16, 1901, and causing and procuring the saine 
to be broken, and of hindering and delaying and of whoUy preventing the 
further performance thereof, and also of said agreement of January 24, 1902, 
by elther or any of the parties to said agreements or elther of theni, of a^oid- 
Ing, annulling, undoing, and setting aside the several acts and things so 
done as aforesaid in pursuance and performance of said agreement, in amal- 
gamatlng and uniting said companles, and of hindering and wholly pre- 
venting the further or continued amalgamation or union thereof, and of 
hindering and wholly preventing the plaintlff White and said late Hiram 
A. Hodge, from havlng, receiviug or enjoying any of the property, profits, 
gains, beneflts," etc. Therefore plaintiffs seelc redress for allegetl damage 
due to the fallure of performance of the contracts referred to. The com- 
plaint allèges that; the plaintift's were the owners of a large majority of the 
capital stock of the Québec Southern Railway Company, and that Meyer, the 
other contractor in the Oetober 16th agreement, was the owuer and in eon- 
trol of a large majority of the capital stock of the South Shore Railway Com- 
pany ; that after the exécution of the contracts the parties proceeded to 
carry out the same as provided therein, reorganizlng the board of directors, 
procuring the authorlty of the stockholders to the amalgamation agreement 
and the exécution of the January 24, 1902, agreement, the transfer of the 
property of the South Shore Railway Company to the Québec Southern Rail- 
way Company on March 11, 1902, the application on April 15, 1902, of a sanc- 
tion and order fixing the capital stock of the Québec Southern Railway Com- 
pany at the sum of $4,000,000, subject to the provisions of the amalgama- 
tion agreement, the exécution and delivery of a trust mortgage to the Nation- 
al Trust Company, the making of a contract with a contractor to build ex- 
tensions for the amalgamated company, and a contract for the printing and 
engraving of the bonds, the rendltion of services by Hodge and White, aiid 
the expenditure of money in the furtherance of attempting to carry out tho 
Oetober agreement. It alleged a willingness to fully perform said agreement, 
which would hâve resulted in profit to the plaintiffs; allèges the plaintiffs 
would hâve been entitled to certain stocks and bonds from the amalgamated 
Company, had the contract been fully performed. It then allèges the con- 
spiracy to cause the Oetober agreement to be broken, and to hinder, delay, 
and prevent its performance, and also the performance of the agreement of 
January, 1902, with the object of acquiring for the défendants possession of 
the stocks and bonds of said railway and the coutrol and profits of the rail- 
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road. The défendants Cannon and Vanderbilt are chargea with having join- 
ed thls eonspiracy soon after its formation and partielpated In its eonsumma- 
tlon. The complalnt then allèges that, pursuant to sald eonspiracy, false 
statements were made to the National Trust Company, resulting In thelr 
withholding the certitication of tlie stock mortgage bonds; false représenta- 
tions were made to the contracter, Bunn & Ce, as to the mortgage affecting 
the property of the South Shore Railroad Company, the lionds of which werè 
to be taUen by the contraetor in part payment;' that suits were maliciously 
Instîtuted. whIch were ail dlsposed of liecause of Inck of prosecutlon, ail of 
whleh resulted in the trust company refusing to certify the mortgage boiids 
of the amalgamated company, or to act as trustée under the mortgages ; and 
that the contraetor refused to ])roeeed with the performance of bis contract 
for extending the line, by reason of which aets the road was finally taken 
away from the plaintiffs, eventually passed into the hands of a recelver, and 
wassold at .iudicial sale, resulting in the stocks aud bonds becomiug worth- 
less, ail of which resulted in damage to the plaintiffs. 

Walter CarroU Low and Monroe J. Cahn, both of New York City, 
for appellants. 

Francis S. Bangs, Henry B. Anderson, Howard Taylor, Philip W. 
Russell, and Roy C. Casser, ail of New York City, for appellees. 

Before WARD, HOUGH, and MANTON, Circuit Jiidges. 

MANTON, Circuit Judge (after stating the facts as above). The 
judge below dismissed the complaint on the ground that the acts 
complained of, if wrongful, were wrongful as against the amalgamated 
company, and not the plaintiffs as stockholders. Undoubtedly, the in- 
tention of Hodge and Meyer, as obtained from the October agree- 
ment, was to provide for the amalgamation of the two railroad com- 
panies, thus making a continuons line, with profit to the railroads by 
reason of such consolidation. The object of the January agreement 
was the amalgamation of the two companies, after having obtained 
the approval of the stockholders, with the same purposes in mind, 
although the conditions were somewhat changed, in that the South 
Shore Railway Company conveyed its property to the Québec South- 
ern Railway Company, whose capital stock, it was provided, wculd 
be increased to $4,000,000, and the idea of obtaining a new charter 
was abandoned. 

Plaintiffs' suit is predicated upon an injury donc to property in- 
terests jointly held, and those interests are ownership in stock and 
therefore whatever injury was done by reason of the alleged tortious 
acts was suffered by the plaintiffs by virtue of their positions as share- 
holders. Hodge signed the October agreement "for himself and stock- 
holders of the Québec Southern Railway Company," and Meyer 
signed "for himself and stockholders of the South Shore Railway 
Company." 

The October agreement provided that the obligations imposed upon 
the shareholders of the respective companies "are binding upon the 
présent shareholders of each company, and do not extend to future 
holders of stock transferred as herein provided. The stock and 
bonds of the new company as herein allotted are to be issued, respec- 
tively, to the présent shareholders of the Québec Southern Railway 
Company and the S'outh Shore Railway Company, and are not to be 
252 r.—Sl 
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construed as belonging to shareholders of éither company who acquire 
their holdings subséquent to the exécution of this agreement as here- 
in provided." It further provides that the first mortgage bonds and 
income bonds must be held in the treasury and used from time to time 
as may be necessary for the purposes of the new company. This 
agreement provided only for the possibihty of the building of an ex- 
tension, whereas the January agreement provided for an extension. 

The alleged tortious acts bave to do entirely, so far as any alleged 
material loss is concerned, with the prévention of additions and ex- 
tensions to the amalgamated company. The January agreement 
recited that the stockholders of both companies "bave taken communi- 
cation and bave declared themselves to be satisfied with a certain 
private agreement entered into on the 16th of October, 1901, between 
certain of the stockholders of the above parties with respect to the 
assumption of obligations before them and the rémunération to be 
paid therefor, so as to assist in bringing about the amalgamation pro- 
ceedings herein finally consummated," and it further recites that the 
"same are satisfactory in ail respects to them and hâve become par- 
ties to thèse présents and confirmation thereof." 

Thèse récitals indicate satisfaction of the stockholders, including 
the plaintiflfs in this action, one of whom signed as président of bis 
company. Therefore the idea of amalgamation and substantially the 
terms of the October agreement, with changes voluntarily imposed, 
were taken over, written in, and made part of the January agree- 
ment. Whatever rights of contracts were thus acquired by the con- 
tracting parties under the January agreement accrued for the benefit 
of the respective corporations, and therefore their stockholders. 
The plaintiflfs' interest is derivative from the corporation. There 
was no particle left in regard to which the October agreement was not 
fuUy performed, or performance permanently waived and abandoned 
by consent of ail concerned. What is intended in the January agree- 
ment, when the parties stated that the October agreement was to be 
further performed, could only give eflfect to those provisions which 
were not abandoned when the January contract was made. 

Examining the alleged wrongful acts committed by the défendants, 
it is charged that by reason of the actions of the défendants, because 
of false représentations as to the authorization of the bonds by the 
company, the National Trust Company refused its certification and 
to act as trustée, and this act, so charged, consists of a telegram of 
June 24, 1902, to the National Trust Company. But there is nothing 
to show any interest of Hodge or White personally in any bonds 
which were refused certification, nor is there any allégation that 
the letter which was subsequently sent to the Trust Company, and a 
similar letter sent to the Canadian government, requesting it not to 
sanction the amalgamation of the companies, had any eflfect. Indeed, 
it appears in paragraph XI that the Canadian government did sanction 
the amalgamation. 

As to the charge that a letter was written tO Dunn & Co. with 
similar false représentations, it does not appear anywhere in the Oc- 
tober agreement that either party bound themselves to build any 
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extension of the Consolidated property, and this contract ^as made 
solely by reason of the covenant contained in the January agreement 
to build such an extension. Nowhere in the complaint is there any 
allégation tending to show that the so-called maliciously instituted 
suits were not brought within the absolute légal rights of the plain- 
tiflfs therein, nor does it anywhere appear that this légal right to suit 
was used as a means of injuring the plaintiffs. 

[11 The plaintiffs hère, although incidentally injured by the plain- 
tiffs in the Canadian suits, hâve no cause of action therefor. While 
the complaint is full of allégations and légal conclusions as to a con- 
spiracy, the spécifie acts are above referred to, and, if such acts were 
of a tortious character, they breached only the January agreement. 

[2] This action seeks to recover damages to the plaintiffs person- 
ally. They sue in individual capacity, and not, on behalf of other 
shareholders, or such as may corne in. Ail the benefits accruing to 
either or both of the plaintiiïs must accrue through the amalgamated 
corporation. It is well settled that damages are recoverable, when 
sustained by reason of the wrongful interférence of third parties 
resulting in a breach of contract, but this right accrues only to him 
who is shown to be damaged thereby. Angle v. Chicago, etc., Ry., 151 
U. S. 1, 14 Sup. et. 240, 38 L. Ed: 55 ; Miles Med! Co. v. Park, 220 
U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502; Lewis v. Bloede, 202 Eed. 
7, 120 C. C. A. 335. 

[3] In contemplation of law, the direct and proximaté conséquences 
of a wrong done to the securities held by a bondholder or stockholder 
-should be rectified by an appropriate suit on the part of the cor- 
poration. The bondholder's and shareholder's remedy is in and 
through the corporation. Niles v. N. Y. C., etc., R. Co., 176 N. Y. 
119, 68 N. E. 142; De Neuf ville v. N. Y. & N. Ry. Co., 81 Fed. 10, 
26 C. C. A. 306. 

[4] We concluded that, if there were any injury, it is to the cor- 
poration, and gives no individual right of action, although the injury 
to the corporation may incidentally resuit in the dépression of the 
value of the stock and bonds. The judgment below was a dismissal 
upon the merits, but the error of this is of little importance, for it 
appears that the statute of limitations has intervened against any 
f urther claim. 

The judgment will be affirmed. 



In re A. J. ELLIS, Inc. ?s'EW JERSEY TITLE GUARAXTEE & TEL'ST CO. 
V, McBURNEY. McBURNEY v. SLOANE et al. 

(Circuit Court of Appeals, Third Circuit. August 8, 1918.) 

Nos. 2288, 2349. 

1. Bankhuptct ig=5331 — Claim by Trustée for Bondholdebs — Termination. 

Where the formai légal right of a trustée for bondholders to use its 

own name while eOUecting the money for the bondholders frora a bank- 

«s>SV» other casas see same topic & KEIY-NUMBER in ail Key-Numbered Digests & Indexes 
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rupt esta te was disputed, the bondholders, If it had such rigbt, were not, 
required to file indlvidual daims, and miglit safely wait uiitil the trustee's 
right was flnally declded. 

2. Bankruptcy <S=>336 — Parties Entitled to Prove Claims — Bondholdbrs 

L'NDEB Deed of Trust. 

Where the trustée for bondholders under a deed of ti-ust flled a claim 
In bankniptcy for a deficiency judgment, stating that It was aetiiig for 
the bondholders, though its rlght to do so was in dispute, the District 
Court had power to allow an amendmeht, filed by the holders of outstand- 
Ing bonds, ratlfying the action of their trustée and making the claim a 
direct claim by the bondholders. 

3. Bankbuptcy ©=5331 — State Statuts. 

The lis pendens provision of section 51 of the Mortgage Act of New 
Jersey does not apply in a case where a mortgage bas been foreclosed 
after bankruptey. 

Appeal f rom the District Court of the United States for the District 
of New Jersey; J. Warren Davis, Judge. 

In the matter of A. J. Ellis, Incorporated, bankrupt. From the ref- 
eree's disallowance of the deficiency claim of the New Jersey Title 
Guarantee & Trust Company, trustée for bondholders, opposed by E. 
L. McBurney, trustée, affirmed by the District Court (242 Fed. 156), 
the Trust Company appeals ; and from an order of the District Court 
allowing William J. Sloane and another to amend the proof a:s to the 
claim, the trustée appeals. Appeal by the Trust Company dismissed, 
and order appealed from by the trustée affirmed. 

Gilbert Collins, of Jersey City, N. J., for claimants. 
Walter L. McDermott and Runyon & Autenreith, ail of Jersey City, 
N. J., for trustée. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Thèse appeals hâve to do with suc- 
cessive phases of the same controversy. The undisputed facts are as 
f ollows : 

In June, 1910, the bankrupt, A. J. Ellis, Incorporated, executed 200 
bonds, each for $.S00, to the New Jersey Title Guarantee & Trust Com- 
pany as trustée for the future holders. The bonds were lO-year 6 per 
cent, obligations, interest and principal payable at the trustee's office 
in Jersey City, and were secured by a mortgage on real and personal 
property. If certain specified defaults should occur, the trustée was 
bound to foreclose if two-thirds of the bonds should so request. De- 
fault did occur, the request was made, and in May, 1915, the Com- 
pany filed a foreclosure bill in the state chancery. At this time the 
bankruptey proceeding was in progress — the adjudication had been 
entered in March — and McBurney, the trustée in bankruptey, was 
made one of the défendants in the bill by permission of the District 
Court. There was no défense, and in October ail the mortgaged prop- 
erty was sold for $50,000. As the decree had been for rnore than $86,- 
000, with interest, and as certain costs and fées had also accrued, the 
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resuit was that the sale left nearly $38,000 of the mortgage debt un- 
paid. A deed for the property was made in December, 1915, and a 
month later the trust company on behalf of the bondholders fileda 
claim in bankruptcy for the deficiency. McBurney objected, and in 
October the référée disallowed the claim, his disallowance being af- 
firrned by the District Court on April 27, 1917, 242 Fed. 156. From this 
order the first appeal now before us was taken by the trust company. 

The claim was rejected on the ground that it should hâve been made 
by the bondholders themselves and in their own names, and accordingly 
on April 30 a pétition to amend. the claim was filed by WilHam J. 
Sloane and Babette Mohler, who held ail the outstanding bonds, except 
8; thèse being unrepresented in the proceedings, both belowand in this 
court. The petitioners averred inter alia that after the foreclosure sale 
a deficiency of $230.04 existed on each bond, and that they had re- 
quested and instructed the trust company to act as their agent to prove 
their claim against the bankrupt estate for such deficiency, that the 
company had proved on behalf of ail the bondholders, and that the pe- 
titioners had ratified and did ratify whatever the company had done 
as their agent, praying leave to amend the proof so as to make it a di- 
rect claim by William J. Sloane and Mrs. Mohler upon the bonds held 
by them respectively. The District Court allowed the amendment, and 
the second appeal is from this order. The opinion below, which bas 
not been reported, is as f ollows : 

"The bankrupt in the above-stated cause in order 'to raise money for the 
purpose of discharglng and paylng certain debts against the sald corpora- 
tion,' etc., Issued its bonds and secured payment of the same by executing 
and delivering to the New Jersey Title Guarantee & Trust Company, as trus- 
tée, a mortgage upon certain of its real estate and Personal property to se- 
cure the payment of .sald bonds. Default was made In the payment of in- 
terest and taxes on certain of the bonds, whereupon in accordance with the 
terms of the mortgage the same became due and payable and the mortgage 
was foreclosed. The "proceeds of the foreclosure sale were insuffleient to 
pay the Indebtedness on the bonds. The petitioners were holders of certain 
of said bonds and were cestuls que trust under the said mortgage. The trus- 
tée under the mortgage, acting for and in behalf of the petitioners, filed 
proof of claim with the référée in bankruptcy for the amount of the defi- 
ciency of said bonds in the foreclosure proceedings. It was held by this 
court (242 Fed. 156) that the trustée was not the proper person to prove the 
claim for said deficiency, in an opinion filed April 19, 1917. More than one 
year had elapsed between the adjudication and the filing of sald opinion. 
The bondholders fllefl their pétition May 16, 1917, ratifying 'what was done 
in their behalf by the New Jersey Title Guarantee & Trust Company in pre- 
senting such proof of claim, and praying that it may amend so far as your 
petitioners are interested therein by maklng it a claim in favor of your peti- 
tioners.' The référée refused to allow the amendment and the order of the 
référée is before this court for review. The référée found 'that the trustée 
In bankruptcy was well aware of the eharacter and existence of the petition- 
ers' claim s and that the principal and interest represented by the one hun- 
dred sixty-four (164) bonds was a valid claim against the bankrupt estate 
without taint of any fraud.' There is no question that 'everybody interest- 
ed in the estate was informed of the exact status of the claim' of the pe- 
titioners. The proof of claims filed 'put upon the record ail the facts neces- 
sary to establish a bona flde indebtedness and the circumstanees under which 
It was incurred.' Ail parties interested were advised of the claims of the 
petitioners within the year following the adjudication. There is no dispute 
that the amount claimed is justly owing from the bankrupt One of the 
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chief objects of the law regulatinis; the administration of estâtes în bank- 
ruptcy Is to secure a fair division thereof among ereditors and if the Utlga- 
tlon of the right of the trustée to file proof of clalm for the bondholdersi 
was a litlgatlon wlthln the meaning of section 57 of the BanUruptcy Aet of 
1898, the petltioners should be allowed to amend tlie proof of claim as pray- 
ed. Under the facts of this eas«\ It seems to me that the litlgatlon over the 
right of the trustée to file proof of clalm for the bondholders was a litlga- 
tlon wlthln the meaning of the above section, and that In accordanee with 
the prlnciple set forth in the case of In re Standard Téléphone & Klectrlc 
Co. (D. C.) 186 Fed. 586, and the cases clted thereln, the amendment should 
be allowed. 

"The référée further refused to allow the amendment because of the fail- 
ure of the petltioners to file a Us pendens in accordanee wlth the provisions 
of section 51 of the Mortgage Act of the CompUed Statutes of New Jersey, 
vol. 3, page 3423. I am satisfled that the sald provision is inapplicable In 
this case and the objection on that ground wlthout merit. In re McAusland, 
235 Fed. 173. The order, therefore, wlU be set aslde and the amendment al- 
lowed." j 

[1/2] We need not consider the question raîsed by the first appeal. 
The only bondholders on this record are the two just natned, and if 
they were properly allowed to adopt the trust company's claim already 
on file the company's appeal becomes académie. We think Judge Da- 
vis was right in allowing the amendment. The claim set forth ail the 
facts with partiçularity, and expressly stated that the company was 
acting for the bondholders. Every one knew the facts and was aware 
that the company did not own the bonds and could not benefit by the 
balance still due on the mortgage debt. Whether it had a formai légal 
right to use its own name while collecting the money for the bond- 
hqlders was a matter of dispute ; if it had, the bondholders did not 
need to file individual claims, and we see no reason why they might not 
safely wait until that question should be finally decided. In re Stand- 
ard Co. (D. C.) 186 Fed. 586. Instead of waiting, however, the bond- 
holders assumed that the company might be wrong, and (pending the 
final décision) took steps to amend the daim, thus acquiring the secorid 
string for their bow. Save in the disputed point, the company's proof 
was complète; the objection made to it was wholly based on a rule of 
procédure, and had no support in the merits, fdr the balance was un- 
dpubtedly due to the bondholders, and the company had authority to 
make the claim as agent. The only mistake (if mistake it were) con- 
sisted in failing to set forth positivèly that the real ereditors were 
themselves asserting their conceded right, and that the company was 
merely an agent. The equities are plainly with the bondholders, and 
fortunately we see no reason to doubt the court's power to afïord re- 
lief. If the question were before the New Jersey Court of Errors and 
Appeals, it seems clear that the substitution of one plaintiff for another 
would be allowed (Farrier v. Schroeder, 40 N. J. Law, 601), and we do 
not think the équitable power of a court of bankruptcy is more restrict- 
ed. See, also. In re Roeber (C. C. A. 2) 127 Fed. 122, 62 C. G. A. 122, 
and In re McCarthy Co. (D. C. N. J.) 205 Fed. 986. In a word, the 
proof as originally filed was expressly on behalf of the bondholders 
and asserted their rights. It may be that the company had taken too 
much on itself — upon that point we intimate no opinion — but in any 
event, as the step had been taken in good faith, and as ail the facts had 
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been clearly and seasonably stated, we think the District Court was 
right in allowing the real parties in interest to take the company's place 
on the record. 

[3] We agrée also that the lis pendens provision of the New Jersey 
statute (3 Comp. St. 1910, p. 3423, § 51) does not apply in a case like 
the présent, where a mortgage has been foreclosed after the bankrupt- 
cy. In re McAusland (D. C. N. J.) 235 Fed. 188, 189. 

In No. 2349 the order appealed from is affinned, and in No. 2288 the 
appeal is dismissed. 



WASHINGTON & BERKELEY BRIDGE CO. v. PENNSYLVANIA 
STEEL CO.» 

(Circuit Court of Appeals, Fourth Circuit. Aprll 2, 1918.) 

No. 1583. 

1. Appeal and Eerob <g=3ll95(4) — Findinos bt Appeixate Cotjet — Evidencï! 

— Weigitt of Findino on New Tbial. 

Where Circuit Court of Appeals reversed judgment on wrlt of error, 
Its fiuding on the évidence before it can hâve no welght on the new trial, 
unless the évidence Is practically the same as that on which the court 
based Its finding. 

2. INDEMNITY ©=15(9) NEGLIGENCE — JUET QUESTION CONDITION OF PlEB. 

In Steel work subcontractor's action agalnst bridge contracter to re- 
cover over upon a judgment recovered agalnst It by an employé lujured 
in the fall of a pier, whether subcontractor's foreman put the span on a 
green and unsafe pler, relylng on négligent assurance of contractor's 
engmeer that it was safe, or was hlmself négligent in placing span on an 
apparently green and unsafe pler, held, under évidence, for jury. 

3. iNDEMNITY <3=»14 — JUDGMENTS — CONCLUSIVENESS PBOXIMATB CATJSE. 

Where employé recovers judgment agalnst steel vvort bridge subcontrae- 
tor for injuries sustained in fall of pier, the judgment Is conclusive, in 
subséquent action by subconti'actor to recover over agalnst eontraccor, 
that green condition of pier was a proxlmate cause of the injury, but 
is not conclusive as to whether it was sole proxlmate cause. 

4. INDEMNITY <g=>15(8) — Subcontbactob's ACTION Against Contbactob — Con- 

dition OF PlEB — CONTBIBUTOEY NEGLIGENCE INSTRUCTION. 

In Steel wort subcontractor's indemnity action agalnst bridge contracter 
for négligence in authorizlng work on green and unsafe pier, court should 
hâve instructed that, even if contracter was responslble for use of greeo 
piers, subcontractor could not recover, if prépondérance of évidence 
showed that it negligently allowed span or battering ram to strike pier, 
or used defectlve tra vêler, and that but for ail or one of such acts pier 
would not hâve fallen, 

B. Evidence ©=5527 — Expert — Enoineeks. 

In steel work subcontractor's action agalnst bridge contracter for nég- 
ligence lu authorizlng work on unsafe pler, évidence of contractor's en- 
gineer as to defects in subcontractor's machinery tendlng to cause acci- 
dent, and his opinion as to cause of falllng of pier after an examination, 
held compétent on question of subcontractor's contributory négligence. 

6. Evidence ig=j527 — Expert Testimont — Engineebs. 

In steel work subcontractor's action agalnst bridge contracter for nég- 
ligence in authorizlng work on unsafe pier, testlmony of englneers as to 
effect of the span being allowed to strike pler held compétent on question 
of subcontractor's contributory négligence. 



®=;'For other cases us same toplc &. K3Y-NUMBER in ail Ke;-Numbered Digests A Indexes 
•Rehearlng denled July t, 191S. 
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In Error to, the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg; Alston G. Dayton, Judge. 

Action by the Pennsylvania Steel Company against the Washington 
& Berkeley Bridge Company. Judgnient for plaintiff, and défendant 
brings error^ Reversed. 

Charles D. Wagaman, of Hagerstown (Wagaman & Wagaman, of 
Hagerstown, Md., and Brown & Brown, of Charles Town, W. Va., 
oh the brief), for plaintiff in error. 

Stuart W. Walker, of Martinsburg, W. Va., and Henry H. Keedy, 
Jr., of Hagerstown, Md. (Charles J. Faulkner, of Martinsburg, W. 
Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Cifcuit Judges. 

WOODS, Circuit Judge. Judgments of the District Court in favor 
of plaintiff hâve been twice reversed. 215 Fed. 32, 131 C. C. A. 340; 
226 Fed. 169, 141 C. C. A. 167. Regrettable as it is, the judgment re- 
covered by the plaintiff on the third trial must also be reversed for the 
failure of the District Court to observe the rules of law laid down by 
this court in its former opinions. An effort will be made to make 
clear our conclusions on the légal questions involved, without detailed 
référence to the numerous exceptions and assignments of error. 

The bridge company, having undertaken to construct a bridge across 
the Potomac river near Williamsport, Md., contracted with the steel 
company to furnish and put in position the steel girder spans. Under 
a contract similar in terms, Elmore & Hamilton Contracting Company 
undertook to furnish the matcrial and construct the concrète piers and 
abutments. Mason-D. Pratt, as engineer, agreed with the bridge com- 
pany to supervise, inspect, and take charge of the construction of the 
bridge as its représentative. On 16th of December, 1908, pier No. 10 
fell while the workmen of the steel company were placing on the steel 
superstructure, killing sonje of its men and injuring others. Frank L,. 
Benning, one of the workmen who was seriously injured, sued the steel 
company in the circuit court for Washington county, Md., claiming 
damages for his injuries, on the allégation of neghgence that the steel 
company knew, or by the exercise of reasonable care could hâve known, 
that the pier was "green, weak, defective, and of insufficient strength 
to carry the weight for which it was intended." The steel company 
gave the bridge company written notice of the pendency of the suit and 
of its intention to hold the bridge company responsible for any recovery 
in favor of Benning. Benning recovered judgment for $13,500 against 
the steel company. 

After paying the judgment the steel company brought this action, 
alleging that it was the duty of the bridge company to see that the 
piers were safe for the placing of the steel superstructure, that the 
work was donc under the direction of its engineer, that the défendant 
knows, or by the exercise of reasonable care and caution could hâve 
known, that the pier was green, defective, and of insufficient strength 
to carry the weight, and that nevertheless the défendant authorized 
and directed the employés of the steel company to proceed with the 
work of placing the steel superstructure on pier 10. On this allégation 



WASHINGTON & BERKELEY B. CO. V. FENNSYLVANIA S. CO. 489 

of négligence the plaintiff asked for judgment against the défendant 
for the amount of the judgment in favor of Eenning, together with in- 
terest and costs. 

By the former judgments of this court thèse points were settled: 
First. The judgment of Benning against the steel company was con- 
clusive against the bridge company as to matters necessary to Benning's 
recovery, namely : (a) The négligence of the steel company as a proxi- 
mate cause of the injury in failing to furnisk Benning a reasonably 
safe place to work ; (b) the absence of contributory négligence on the 
part of Benning and of any act of a stranger as an intervening cause 
of the injury; (c) the correctness of the verdict is an estimate of the 
damages suffered by Benning. Second. The judgment in favor of 
Benning was not conclusive as to matters not necessary to Benning's 
recovery. Third. Since the steel company could not escape liability to 
Benning for failure to perform its nondelegable duty of furnishing him 
a reasonably safe place to work, by showing that it had relied on the 
bridge company to furnish a safe pier, it follows that the judgment in 
favor of Benning against the steel company did not settle the issue of 
négligence between the steel company and the bridge company. 
Fourth. The bridge company was bound by its contract to use due 
care to furnish the steel company with a pier strong enough to bear 
the steel superstructure; and, since the engineer was the agent of the 
bridge company, it was bound by his représentations to the steel com- 
pany as to the safety of the pier as fuUy as if they had been made by 
the company itself. 

The questions open at the second trial between the steel company 
and the bridge company under the évidence then offered were : Did 
the bridge company, through its engineer, negligently represent to the 
steel company that the pier was safe, so as to fix upon itself négligence 
as the proximate cause of the accident? Was the steel company guilty 
of contributory négligence, either in disregarding the warning afforded 
by the appearance of the pier itself or the opinion of the assistant en- 
gineer that it would not be safe, or in using a battering ram to force the 
girder to its proper place on a cément pier not fully dr)'? The judg- 
ment in Benning's case established the négligent use of a green and un- 
safe pier as a proximate cause of his injury, but it did not détermine 
whether the plaintiff or the défendant in this action was responsible 
for the négligent use. 

[ 1 ] In the opinion rendered on the second reversai, it was held that 
the évidence offered clearly showed that the steel company placed the 
span on the green and unsafe pier, relying on a négligent assurance of 
Pratt, the engineer, that it was safe. But that finding by this court 
under the évidence then before it was not intended to hâve, and could 
not hâve, any weight on the new trial, unless the évidence on the sub- 
ject was practically the same. "The reversai operated to set aside the 
verdict and put the issues at large as they were before." Slocum v. N. 
Y. Life Ins. Co., 228 U. S. 364, 399, 33 Sup. Ct. 523, 57 L. Ed. 879, 
Ann. Cas. 1914D, 1029. On the new trial,, therefore, it was compétent 
for the défendant to introduce the évidence of Pratt, and any other 
new évidence to the effect that Pratt did- not tell, the plaintiff's agent 
that the pier was safe. ■■■-.'■ 
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[2] Under this évidence the défendant was entitled to an instruc- 
tion submitting to the jury the question whether or not plaintiff's agent, 
Bickle, put the span on a green and unsaf e pier, relying on a négligent 
assurance of Pratt that it was safe, or was himself négligent in placing 
the span on an apparently green and unsaf e pier. Under the évidence 
the instruction should hâve been that if Pratt told Bickle to put the 
span on pier 10 when he reached it, and nothing else appeared, Bickle 
had a right to rely on the statement and proceed, and would not be 
chargeable with contributory négligence, but that, even if Pratt did 
give the assurance of safety, and afterwards Bickle should hâve known 
as a reasonable man, either from the suggestion of Darby, or from 
the appearânce of the pier, or from any other fact brought to his at- 
tention, that the pier was unsafe, then he would be chargeable with 
contributory négligence, and the plaintif? could not recover. Instead 
of an instruction to this efifect the District Judge charged the jury on 
this subject as follows: 

"Therefore the responsibiUty of detei'inlning whether thèse piers were hard- 
ened and strong eiiough to bear the weight desigiied to he phiced upon tbeni 
must be heUl to hâve bfeen with Pratt, the engin(>er, for whose error of Jndff- 
ment the bridge eompany was responsible, unless the condition of the pier 
at that time was so maiiifestly bad as clearly to inforni any iixan of ordinary 
sensé and judgment, unsliilled iu concrète work, thut it would not sustaiii 
the weight, but would collapse. You are to détermine from ail the évidence 
whether such was the condition of the pier at the time, and whether Bickle, 
the Steel company's foreiuan, with such knowledge, or chargeable with such 
knowledge, as a nian of ordinary sensé and judgment, unskilled in concTete 
wprk, recklessly went on and assumed the risk. It is only under such a 
condition that the bridge couipauy can be relleved of the responsiblllty for 
Pratt's failure to he présent and détermine, in advanee of allowing the 
work to go on, ail questions as to safe and unsafe condition of the pier." 

This meant that the plaintiff would not be guilty of contributory 
négligence unless its agent recklessly put the span on the pier, knowing 
it would fall ; and it was in effect an instruction to find for the de- 
fendant, for thfire was no évidence from which the jury could find 
that Bickle was so reckless and conscienceless as to order men to go 
on the pier and place the span, knowing it would fall. The issue was 
négligence ; not recklessness or wantonness. In the f ollowing lan- 
guage the jury were in effect again instructed to find against the de- 
fendant on the issue of contributory négligence : 

"But, aside from this, I again charge you that we are bound hei-e by the 
flnding of the Maryland court that the approximate cause of the accident 
was the weakness and Insuflieiency of the pier. This being so, this évidence 
as to the rammlng cannot be considered by you In this case, unless you find 
that it was of such violent character as to hâve shattered and caused the 
pier to collapse, If it had been sound and sufficient. The only testimony in 
the case was that of the expert, who stated that it would not bave been m 
shattered, and caused the pier to collapse, if it had been sound and hard- 
ened." 

[3] The judgment in Benning's case is conclusive that the green 
condition of the pier was a proximate cause of his injury, but not that 
it was the sole proximate cause. This court so decided in the last opin- 
ion, in holding that the issue of contributory négligence should hâve 
been submitted to the jury. Hence, as against the plaintiff, the way 
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was open for the défendant to show by the testimony that, even if it 
was négligent in turning over to the plaintiff for use a green and un- 
safe pier, yet the pier would hâve supported the span, but for the nég- 
ligence of the plaintifï in putting additional strain upon it by use of a 
battering ram, or allowing the traveler or the span to strike the pier, 
or by any other means. 

[4] Evidence was introduced, requiring the issue of contributory 
négligence to be submitted to the jurj^ Had a sound and sufficient pier 
fallen from the ramming, or f rom a blow of the span, or from a defect 
in the traveler, there would hâve been no neg^gence on the part of the 
défendant, and therefore no issue of contributory négligence. The in- 
struction should hâve been that, even if the défendant was solely re- 
sponsible for the use of a green and unsafe pier, yet if the prépon- 
dérance of the évidence showed that the plaintiff negligently used a 
battering ram on it, or negligently allowed the span to strike it, or negli- 
gently used a defective traveler, and that the pier would not hâve fal- 
len, but for ail or any of such acts of négligence on the part of the 
plaintiff, then the plaintiff cannot recover. 

[5, 6] The testimony of Pratt as to defects in the machinery used 
by the plaintiff tending to cause the accident, and bis opinion as to the 
cause of the falling of the pier arrived at by him as an expert engineer 
by an examination of the pier, the span, and the ti-aveler was compé- 
tent on the issue of contributory négligence. So, also, on the same is- 
sue, was the testimony of other expert engineers as to the effect of the 
span being allowed to strike the pier. 

It f oUows, from the views stated, that there were vital errors in the 
charge, and that the évidence ref erred to in the assignments of error 
numbered 2, 3, 4, 5, 6, 7, 8, and 9 was compétent. 

Reversed. 



E. I. DU rONT DE NEMOUES & CO. v. SMITH. 

(Circuit Court of Appeals, Fourth Circuit July 5, 1918. Re- 
hearing Denied July 29, 1&18.) 

No. 1585. 

1. Master and Servant ©=3286(10)— In jury to Servant— Négligence— 

Question îob Jury. 

In an action for Personal injury to a macliînist's tielper, wlio, while 
oiling a loose puUey in the niglittime, liad his arni cauglit and brol^en 
wlien tlie belt on a moving macliine shifted from a tight pulley to the 
loose pulley, held, on the évidence, that défendant'» négligence was for 
the .jury. 

2. Master and Servant ®=3289(15) — Injuby to Servant — Contributory 

Négligence— Question for Jury. 

In an action for Personal injury to a maehinist's helper, who, while 
oiling a loose pulley in the nighttlme, had his arm caught and broken 
when the belt on a moving machine shifted from a tlght pulley to the 
loose pulley, held, on the évidence, that the plaintifC's contributory nég- 
ligence was for the Jury. 

<gSDFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. CoRPOKATiosrs ®=>580 — Financial Reorganization — Assumption of Lia- 

BiLiTiES — Suit Aqainst Khïw Corporation. 

Where the company eniployiiig plaintiff wlien he was Injured in order 
to effeet a finaneial reorganization transferred ail its assets to a iiew 
Company, wlileli assumed ail the old company's liabilitles, and tliere was 
little change in the management of the business, plaintiif might sue the 
new Company direetly for the négligence of its predecessor. 

4. Master and Servant <S=5'270(7) — Personal Injury— Evidence — Subsé- 

quent Kepairs. 

In an action for injury caused by a machine alleged to be defective, 
the subséquent altération or repair of the machine Is not compétent évi- 
dence of négligence in its original construction, as such acts furnish no 
legitimate basis for an inference of previous iieglect. 

5. Appeal and EP.B0B <S=> 1048(6) — Harmless Error— Admission of Evidence. 

In a servant's action for injury while oiling a loose puUey, auy error 
in the admission of testimony on a long cross-examination that screens, 
subséquent! y plaeed around the puUeys ta exclude dust and particles 
of cotton, would also operate to protect employés, was not so hânnful 
as to require a reversai. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by Ëeslie C. Smith, an infant, by M. H. Smith, his next 
friend, against E. I. Du Pont De Nemours & Co. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

Charles E. Plummer and J. Gordon Bohannan, both of Petersburg, 
Va., for plaintifï in error. 

L. O. Wendenburg, of Richmond, Va., for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Défendant in error, plaintiff below and 
herein so called, recovered judgment for personal injuries sustained 
by him in June, 1915, while in the employ of the E. I. Du Pont de 
Nemours Powder Company, the predecessor of E. I. Du Pont de 
Nemours & Co. The assignments of error, 17 in numher, présent three 
questions, which will be briefly considered. 

[1,2] 1. It is first insisted that the proofs fail to show any négli- 
gence on the part of the powder company, and therefore a verdict 
should hâve been directed for défendant. At the time he got hurt plain- 
tiff was about 181/4 years old and had been employed since the previous 
February as machinist's helper. , The company had nearly completed 
a number of large buildings at Hopewell, Va., and was testing the in- 
stalled machinery preparatory to turning it over to the operating de- 
partment. This machinery consisted of a main driving shaft, which 
ran along the building on one side, and f rom which power was trans- 
mitted by belts to the countershafts of the 36 machines in that build- 
ing. On each countershaft were four crown-face pulleys arranged in 
pairs and occupying together a space of about 17 inches. Two of them 
were 12 inches in diameter; the other two, 24 inches. The outside 
pulleys, One large and one small, were fastened to the countershaft; 
the inside piilleys were loose. Ail four were connected with the driv- 

«gssPor other cases see saae topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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ing shaft by two 4-inch belts, one for the large pulleys and one for 
the small. When a belt was placed on a tight pulley, the countershaft 
revolved and operated the machine; when placed on a loose pulley, 
the pulley revolved around the countershaft without operating the 
machine. To shift a belt from one pulley to the other of the same 
size, as from tight to loose or vice versa, a belt-shifting device was 
provided, the "fingers" of which moved the belt when the lever was 
moved in one way or another. From this it resulted that a machine 
could be made to run fast or slow, as might be desired, or could be 
brought to a standstill by putting both belts on the loose pulleys. _ It 
appears, however, that a belt would sometimes shift of its own motion 
from the fixed pulley to the loose pulley of the same size;_ and this 
might happen because the particular countershaft was not in correct 
alignment with the driving shaft, or because the belt itself was not 
properly eut and adjusted. Instances of such shifting were not in- 
frequent, and the attention of the foreman had been called to their 
occurrence. 

Just how plaintiff was injured is not altogether clear. He says he 
was oiling the small loose pulley on one of the machines, which had 
been started up an hour or two before to be "broken in" ; that he was 
holding the pulley with his left hand and oiling it with his right; that 
while so engaged the belt from some unknown cause shifted from the 
tight pulley to the loose ; and that his left arm was caught and broken. 
The négligence of défendant in any of the respects alleged is not 
very convincingly shown ; but we are of opinion that enough appeared, 
taking the proofs as a whole, to warrant submission of the question 
to the jury. The accident occurred at night. The height of the coun- 
tershaft made it necessary for plaintiff to stand on a box in order to 
reach the pulley. He was between the driving shaft and the machine, 
and so under or nearly under the moving belt and in close proximity to 
it. If the belt shifted, as he claims, because of some slight defect in its 
construction or in the adjustment of the machine, it is quite possible that 
his arm was drawn in and fractured without fault on his part. Although 
he had been employed about the plant, for some months, helping the ma- 
chinists in various ways, it seems that he had not done any oiling until 
two days before in another building; and his testimony tends to 
show that he was then set at this somewhat hazardous work with Ut- 
ile or no instruction, and without warning of its danger. It is argued 
that he voluntarily went between the driving shaft and the counter- 
shaft, and thus beneath the revolving belt; whereas, he should bave 
gone on the other side of the countershaft, and so been in a place of 
comparative safety. But he says that no one had told him where to 
stand when oiling a pulley, and it was stated by at least two witnesses 
that plaintiff's position at the time was the same as that taken cus- 
tomarily by other boys doing similar work. It cannot, therefore, be 
said that he was chargeable with contributory négligence as matter 
of law. In short, and without reviewing the circumstances in greater 
détail, we are constrained to hold that the court below was not in error 
in refusing to direct a verdict for défendant. 

2. The various assignments of error based upon instructions to the 
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jury, both those given and those refused, require no extended or sep- 
arate discussion. The case is undoubtedly close on the facts, but 
it involves no principles of law which are not settled and familiar. 
We hâve carefully exanlined the rulings to which thèse assignments 
relate, and are satisfied that they are not open to serions olDJection. 
The jury were clearly and correctly told what they must find in order 
to render a verdict for plaintiffj and we are not persuaded that the 
rejection of defendant's requests was erroneous or in any wise mis- 
leading. Assuming, as we hold, that the proofs presented a question 
of fact, we are of opinion that the case was not improperly or unfairly 
suhmitted. 

[3] 3. The E. I. Du Pont de Nemours Powder Company, plaintiff's 
employer, was succeeded some three months àfter the accident by the 
défendant corporation, which was organized about that time, and to 
which ail the prbperty and assets of the powder company were trans- 
ferred. As part of the considération therefor the défendant agreed 
"to assume and discharge ail the liabilities, debts, and obligations, con- 
tractual or otherwise, of every kind,: nature, and description, due or 
to become due, of the vendor existing on the date of said transfer, ex- 
cept capital stock liability and the funded debt of the vendor herein- 
before specifically mentioned." Whilst the powder company is de- 
scribed as "vendor" in the transfer papers, the transaction was in fact, 
as recited in the resolutions adopted by the board of directors, "a 
finançial reorganization of the business," with a very large increase 
of capitalization. There was little, if any, change of ownership or 
management, and the business went on under the new corporate name 
the same as before. The old company was continued in existence for 
certain spécifie purposes, but it ceased to be a going concern and ap- 
parently retained no property in the state of Virginia. In practical 
effect it was merged or Consolidated with the new corporation. 

Taking into account the declared purpose for which the défendant 
company was organized, and its inclusive and unlimited assumption 
of liability, we think it could be sued directly for the négligence of 
its predecessor which caused the plaintiff's injury. His cause of ac- 
tion was an obligation which it had plainly agreed to discharge, and 
ho good reason appears for not enforcing its contract. As was said 
in Langhorne v. Richmond R. Co., 91 Va. 369, 374, 22 S. E. 159, 161, 
citing a number of cases : 

"But the better vlew seems to be that, when a consolidation, has been au- 
thorized and niadé, it confers ail, the rights, property, and franchises of the 
old company upon the new or Consolidated company, and suhjects it to ail 
the liabilities of the old conipanies; and an action at law may be'brought 
against the new or Consolidated; company for the debts or torts of the old 
companies. The question is not whether the consolidation compels a.creditor 
to accept the défendant corporation as a new debtor againsit his will, or a 
person who has been injured to resort to a étranger for satisfaction, but 
whether It empowers the créditer or the person injured to resort, if he de- 
sires to do so, in the flrst instance, to thç cûi?poration which by the terms 
of the consolidation Isi made Uahle to him." ; 

Accepting as applicable this salutary prittciple, we are not disposed 
tq sustain a défense which upon the facts hère disclosed seems wholly 
wànting in merit. 
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[4, 5] 4. The assignments of error bring up a question of évidence 
which perhaps should not pass unnoticed. On cross-examination of 
one of defendant's witnesses it appeared that wire screens were placed 
around thèse pulleys some months after the accident, not for the pro- 
tection of employés, as the witness explained, but to prevent the en- 
trance of dust and particles of cotton. Asked by the court if the 
screen vvould not "also operate to protect the man," he repHed in the 
affirmative. The gênerai rule undoubtedly is that, in an action for 
injuries caused by a machine alleged to be defective, the subséquent 
altération or repair of the machine is not compétent évidence of nég- 
ligence in its original construction; and this for the reason that such 
acts furnish no legitimate basis for an inference of previous neglect 
of duty. Columhia R. Co. v. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 
591, 36 L. Ed. 40.S ; Virginia Wheel Co. v. Chalkley, 98 Va. 64, 34 
S. E. 976. Strictly speaking, therefore, the answer of the witness 
v^'as inadmissible and should properly hâve been excluded. Inasmuch, 
however. as it was shown without dispute that thèse screens were not 
provided to guard against accident, but for another and necessary 
purpose, we think the admission of the fact that they incidentally 
afïorded some protection to the employé did not hâve the mischievous 
effect which the rule seeks to avert. In no reasonable view of the case 
does it seem to us that the error in question, cropping up as it did 
in the course of a long cross-examination, was of such harmful char- 
acter as to require a reversai of the judgment. In our opinion it should 
be disregarded. 

Affirmed. 



VANOE et al. y. CTLARK et al. 
(Circuit Court of Appeals, Fourth Circuit. July 2, 1918.) 
No. 1592. 

1. Mines and Minerals <g=J49 — Adverse Possession— Sevbbanck of Title 

TO Surface and Mineram. 

Where there has been severanee of tltle to land and underlylng min- 
erais, the owuer of the surface, in possession thereof, does not acquire 
tltle to the coal hy taklng from exlsting openlngs of the veins eoal for 
his own domestlc purposes, and occasionally permlttlng neighbors to 
take It, or hlmself digging it and selllng it to thera, for their domestlc 
use. 

2. Appeal and Ereob <g=>204(l) — Ob.jection and Exception— Admission of 

Evidence. 

Admission of évidence cannot under the rules of the court be review- 
ed, there having been no objection and saving of that question by bill 
of exceptions. 

In Error to District Court of the United States for the Southern 
District of West Virginia, at Huntington; Chas. A. Woods, Judge. 

Action by Herbert L. Clark and others against Jasper Vance and 
another. Judgment for plaintifïs, and défendants bring error. Af- 
firmed. 

^EsFor other cases see same topio & KEÏ-NUMBBR In ail Key-Numbered Digests & Indexes 
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Maynard P. Stiles, of Charleston, W. Va., for plaintiffs in errort, 
W. C. W. Renshaw and W. R. Thompson, both of Huntington, W. 
Va. (Z. T. Vinson and John H. Meek, both of Huntington, W. Va., and 
Joseph S. Clark and Henry A. McCarthy, both of Philadelphia, Pa., 
on the brief), for défendants in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge. This is a writ of error to a judg- 
ment of the District Court of the United States for the Southern Dis- 
trict of West Virginia, entered in favor of the défendants in error 
upon a verdict in their favor directed by the court. The défendants in 
error will hereinafter be referred to as the plaintiffs, and the plaintiffs 
in error will hereinafter be referred to as the défendants; such being 
the relative positions the parties occupied in the court below. 

Herbert L. Clark and others, trustées for Guyandotte Land Associa- 
tion, brought action of ejectment against Jasper Vance, Carrie Davis, 
and others, to recover possession of a tract of about 200,000 acres of 
land lying in the counties of Mingo, Logan, Wayne, Lincoln, and 
Cabell, state of West Virginia. Défendants disclaim any right to the 
200,000 acres, except the small pièces occupied by them, respectively, 
aggregating 198.21 acres. It appears from the évidence that Samuel 
Smith procured from the commonwealth of Virginia four grants — one 
for 120,000 acres, one for 33,000 acres, and two for 31,000 acres each. 
Thèse four tracts of land joined. That title came by regular chain of 
conveyances to Lowe and Aspinwall, who, in the year 1874, instituted 
several actions of ejectment in the District Court of the United States 
for the District of West Virginia for the recovery of this land from 
various parties then ocCupying portions of it. One of thèse suit» 
against Winchester Adkins embraced ail of the land within thèse pat- 
ents lying on the west side of Guyandotte river, and this action re- 
sulted in a judgment in favor of the plaintiffs for the recovery of 
the land sued for in that action, which contained about 200,000 acres. 

The description of the land sued for in this action is identical with 
the verdict and judgment in that case, and the lines of the 33,000-acre 
grant, and some of the lines of the 120,000-acre grant. This will ap- 
pear from an inspection of the déclaration found in the prînted record 
and the grant for the 120,000 acres and the 33,000 acres and the ver- 
dict map. The land in controversy lies wholly within the exterior 
lines of the grant of 33,000 acres. In this grant there was an ex- 
ception of 29,651 acres of prior daims. It was discovered that one 
Carnahan had procured a grant for 30,000 acres prior to the grant to 
Smith of the 33,000 acres, and when this 30,000-acre grant was lo- 
cated it was found that its entire area practically was embraced within 
the lihés of the 33,000-acre grant. Thereupon the predecessors in title 
of the plaintiff below, and at a time anterior to the institution of the 
ejectment suits by Lowe and Aspinwall, àbove referred to-, acquired 
the title to the Carnahan grant. In 1850 one Adkins procured two 
grants from the commonwealth of Virginia, one for 300 acres and one 
for 86 acres, both of which were inside of the lines of the 33,000-acre 
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grant and also of the Carnahan 30,000-acre grant. Prior to the in- 
stitution of the ejectment suits referred to, the predecessors in title of 
the plaintiff below and of Lowe and Aspinwall made a settlement of 
the conflicting claims of title between themselves and Adkins, by which 
they conveyed to Adkins the surface of theland for whicli he had pro- 
cured grants, reserving and retaining to themselves ail of the minerais 
underlying it. Richard Adkins' title to this surface passed by regular 
conveyances to the défendants, as was shown by the deeds introduced 
in évidence at the trial of this action, and some of which do not appear 
in the printed record. 

The learned judge who tried this case in the court below charged the 
jury as follows : 

"I charge you that the plaintiff» in tliis case liavR establislied by évidence 
so strong that no reasonable man oan eome to uny other conclusion than that 
they hâve title derlved from grants from the state of A'irginia, which tliey 
hâve traced down from thèse grants to the présent tinie, which gives them 
a good, légal title to the iiroperty. Of course we might enter into the fleld of 
conjecture, and say possibly thèse lands were not properly located by the 
surveyors; but we cannot décide cases on conjecture or possil)illtles. Evi- 
dence bas been introduced hère (und no e\'idence to the contrary lias been in- 
troduced) tending to show that tliese lands are held by the plalntiffs under 
thesM! grants. Therefore the only question that could arise after the plaln- 
tiffs hâve traced that title from the state to themselves Is the question of ad- 
verse possession. 

"I charge you that the surface may l)e severed from the coal and other min- 
erais, and that one man miiy own the surface and another the minerais. 
The possession of the surface, liowever, is not adverse ))ossession of the min- 
erais, after the conveyance has taken place by a deed which conveys the coal 
to one nian and leuves the surface to another ; that is to say, the fact that 
thèse défendants f>ccupied the surface even for 10 years, and used It as 
their own, as the évidence in this case shows, gave them no title to the coal 
under the land. The plalntiffs claim only the coal. In the case of Oarrie 
Davis, there Is no évidence at ail, no pretense of évidence, that she ever ex- 
erclsed any adverse possession of the coal or used it in any way; therefore 
you will see that she has no clalm whatever under adverse iTOssession. 

"The testimony of Jasper Vance, I confess, has given me a great deal of 
trouble. I am going to state to the jui'y brlefly my reasons for saylng that 
I do not think it Is sufficient for you to base a verdict in his favor on the 
ground of adverse possession. Adverse possession, In order to give title, must 
be notorlous, continuous, and hostile. Generally it is peaceable. The pos- 
session of the surface, tf)gether with the mère incldental use of the coal, that 
which any man In living on the surface might from time to tiine be tempt- 
ed to make and might raake as a more incident to the use of the surface, 
would not give adverse possession to the coal. 

"To make it clearer to .vou, reverse the situation: Suppose that there had 
been a mine on this land, which the plalntiffs were operatlng, and the de- 
fendant, although the owner of the surface, had been away from there, and 
that the plalntiffs in the opération of that mine had from tlnie to time used 
some of the dirt on that land merely as an incident to Its mlning opérations, 
had eut trees from time to time as an incident to the mlning opérations, to 
support the roof of the mine, that would not confer adverse possession. For 
possession of the minerais to be adverse, they must be used in an enterprlse 
différent and distinct from the use of the surface. Use of the minerais mere- 
ly incldental to the possession of the surface Is not sutficient. So, also, for 
the owner of coal to acquire possession of the surface by adverse possession, 
there must be adverse use of the surface distinct from the minerai enterprlse, 
not merely a use incldental to the mining of the eoal. 

"I think I hâve made the niatter clear to you, as I understand it, gentle- 
men, ^nd of course it is my responsibility. If it turns out that I am wroiig, 
252 F.— 32 ■ ' 
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there is a court wlser than I am to correct my errer. I direct you to flnd a 
verdict In favor of the plalntlfEs in thls cause." 

Thus it will he seen that the court, before directing the verdict, 
found the facts upon which the judgment is based, the court having 
found as a fact that the plaintiffs had title from the state of Virginia, 
and, in addition thereto, chain of title to the lands in question up to 
the time of the institution of this suit. It necessarily follows that 
plaintiffs are vested with légal title to the same. We think the évidence 
amply warrants the conclusions of the court below as respects this 
point, therefore the only other question is as to adverse possession. 

[ 1 ] There having been a severance of the minerais from the surface 
of thèse lands, it was incumbent upon the défendant, who sought to 
acquire title to the same by possession, to show such possession of the 
minerais as is required of one to gain title to the surface by occupancy 
of the lands for the statutory period. In the case of Wallace v. Elm 
Grove Coal Co., 58 W. Va. 449, 52 S. E. 485, 6 Ann. Cas. 140, the first 
and second syllabi are in the f ollowing language : 

"1. A conveyance of the underlylng coal, wlth the privilège of Its removal 
from under tlie land of the grantor, efCects a severance of the rlght to the 
surface from the right to the underlylng coal and niakes them distinct cor- 
poreal heredltaments. The presumptlon that the party having the posses- 
sion of the surface has the possession of the subsoll also does not exlst when 
thèse rights are severed. 

"2. The owner of the surface, when the underlylng coal had been so con- 
veyed, can acquire no title to the coal by his exclusive and contlnued posses- 
sion of the surface ; nor does the owner of the coal lose hls right or his pos- 
session by any length of nonusage. To lose hls rlght he must be disselsed, 
and there can be no disselsln by an act whlch does not actually take the coal 
out of his possession." 

We quite agrée with the court below that the évidence by which it 
was sought to establish adverse possession was wholly insufificient. 
The évidence ofïered by the défendants was to the effect that there 
were several openings of the coal veins underlying the land on which 
Vance Hved, and that he only used thèse openings for domestic pur- 
poses. It further appears that Vance occasionally permitted his neigh- 
bors to take coal for domestic use, and occasionally he dug the coal, 
or some member of his family dug it, and sold it to some of his neigh- 
bors, and that this practice had continued from 10 to 12 years. In this 
connection it is significant that Vance was unable to furnish the names 
of more than two or three persons to whom he had sold coal during 
the period mentioned. Vance, among other things, on cross-examina- 
tion, testified as follows: 

"The coal bank is just above hls house, and one is below. Has dug and us- 
ed coal for domestic purposes ; dug it along as he used it and wanted it. 
Q. Don't hâve any time in the year, Just go there whenever you want it and 
dlg some? A. I generally dig it in the fall, and I am in shape that I can. 
Q. You hâve no mine there equipped, however; it Is just a hole where you 
hâve dug the coal out for your purposes, isn't is — domestic purposes? A. 
I hâve sold coal from there; yes. Q. Who dld you sell it to, and when? 
A. I hâve sold coal pretty near ail the time — at the start when I flrst open- 
ed the bank along. Q. When? A. I hâve sold coal to Emlly Brock, and I 
hâve sold coal to Vinson Spurlock and Willie Brock, and one of the Adklnses 
— I forget hls name. I know his name, too. Q. When dld you do that? A. 
Jusl when I wanted to. Q. I know, but give me the date. A. The last l 
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have sold bas been about a year or two ago, I recKon. Q. When was the 
first yoii sold? A. Why, I have sold ever since I liave been up there. When 
I flrst \Vent up there I went to selling, and bave sold on. Q. HoW mueh did 
you sell? A. I couldn't tell you tbat iielther. Q. How much dld you sell tO 
any one person? A. I couldn't tell you tbat, neither, exaetly. I bave sold 
vi'agon loads, tbough, ot it at a time. Q. How did you get the eoal from the 
face back to tbe drift mouth? A. Well, sir; I dug the dirt ofC of it and throw- 
ed her back ont of the way is how I got her, and took the coal out. Q. And 
lifted it out? A. Yen, sir. Q. Wliat did you load it on when you got it out- 
side? A. Put it on a wheelbarrow, and wheeled it out to the mouth, and then 
loaded it on a wagon. Q. How did you get it from the drift mouth down to 
tbe wagon? A. Wheeled it out on a wheelbarrow." 

The foregoing is the évidence by which défendants seek to establish 
adverse possession of the coal underlying the surface, which, in our 
opinion, is not sufficient. This principle is announced in the case of 
Caldwell v. Copeland, 37 Pa. 427, 78 Am. Dec. 436. 

[2] It is insisted by counsel for the défendants that the court erred 
in permitting the surveyor to give his opinion "as to the location of 
the hnes of the several grants, and also the maps and plats and resur- 
vey made by Johnson of the Carnahan grants," as such opinion was 
incompétent and irrelevant, and should have been excluded. An ex- 
amination of the transcript shows that this évidence was admitted 
without objection. The défendants having failed to object to the in- 
troduction of the same, and to save the question by proper bill of ex- 
ception, under the rules of this court we cannot consider that point. 

The chief contention of the défendants seems to be that there is not 
sufficient évidence to warrant the verdict for the plaintiffs. A careful 
considération of ail of the évidence impels us to the conclusion that the 
findings of fact by the court below are amply justified by the évidence. 

The judgment of the court below is therefore affirmed. 



SAVANNAH & N. Y. TRANSP. CO. v. KLAREN BRIDGE CO. 
(Circuit Court of Appeals, Fourth Circuit. July 3, 1918.) 

No. 1593. 

1. Navigable Waters <@=>20(3) — Bridoes — Injury bt Vessei,. 

Bridge over navigable waters. built according to plans approved by 
Secretary of War, as required by River and Harbor Act, as amended by 
Act July 13, 1892, § 3, and repaired on his direction, as retiuired by Act 
March 3, 1899, § 18 (Comp. St. 1916, § 9970), may not as a nuisance, be- 
cause of nari-owiug of original width, be injured without liability by a 
passing vessei ; but the test is whether tlie narrowlug was a proximate 
cause of the collision. 

2. Smi'PiNG <g=>86(3) — Bbidges — Injury bt Vessel — Question for Jury. 

^VÎletller slight narrowing of span of bridge over navigable waters was 
proximate cause of vessei injuring it is a question for jury on conflicting 
évidence as to point of collision. 

3. SiiiPPiNG (g=86(3) — ToLi. Bridges — Injubt— Damages. 

Relative to damages from injury of toll bridge by vessei, no déduction 
is to be made from what gross rec-eipts would have been durlng period of 
repaii-s ; bridge company's operating expenses not being lessened. 

^sz>FoT other cases see same toplc & KEY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action by the Klaren Bridge Company against the Savannah & New- 
York Transportation Company. Judgment for plaintifï, and défendant 
brings error. Affirmed. 

J. P. K. Bryan, of Charleston, S. C, for plaintiff in error. 
H. L. Erckmann, of Charleston, S. C. (H. H. Ficken, of Charleston, 
S. C, on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This case cornes hère on a writ of 
error to the District Court of the United States for the Eastern District 
of South Carolina. The facts may be epitoniized as follows: 

Wappoo eut, or creek, is a narrow navigable stream in the state of 
South Carolina, running westwardly from the western bank of the 
Ashley river opposite the city of Charleston. In January, 1897, Wap- 
poo Bridge Company received a charter from the state authorizing it to 
operate a toU bridge. The General Assembly of South Carolina then 
passed an act, approved the llth of February, 1898, authorizing the 
bridge company to erect a toll bridge across the stream above men- 
tioned. 22 St. àt Large, p. 952. Act Cong. July 13, 1892 (27 Stat. 
110, c. 158), required the location and plans of the bridge to be sub- 
mitted to the Secretary of War and approved by him. This was done. 
The plans, among other things, required the draw span opening to be 
66 feet in the clear, and also called for batter piling behind certain 
parts of the feriders. This was done, and the bridge was built accord- 
ing to the plans and spécifications duly approved. 

The bridge was thrown open to the public on January 10, 1899. The 
Klaren Bridge Company, défendant in error (chartered in 1906), be- 
came the owner of such bridge and proved title thereto. It seems 
that in the course of repairs du ring the years many of the batter piles 
called for by the plans rotted away and were not replaced. Further, 
owing to bad measurement or due to action of the tides, the opening 
had slightly sagged and bulged in some parts, so that, instead of being 
66 feet, the eastern half ran from 66 feet to 67 and 68 feet (more than 
required by law) in the clear, and portions of the western half ran 
from 66 feet to as low as 64 '/lo feet. 

The Secretary of War, under Act March 3, 1899, c. 425, § 18, 30 
Stat. 1153 (Comp. St. 1916, § 9970), when he has reason to believe 
that a bridge is an obstruction on account of its draw span, is required 
to make the owner alter same so as to render navigation free. It ap- 
pears that this bridge was inspected on a number of occasions by the 
United States engineer, representing the Secretary of War, and on Jan- 
uary 10, 1917 (the time of the accident), there was no demand on the 
part of the War Department remaining uncomplied with, but ail work 
had been done to the satisfaction of the engineer in charge. The mid- 
dle fender (the one injured) was only two years old, and the govern- 
ment had required certain changes since 1906. Testimony was intro- 
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duced to show that the middle fender (the one alleged to be injured) 
was strong and substantial. 

From 50 to 100 vessels were accustomed to pass through the draw- 
bridge daily ; this including ail kinds of vessels with the exception of 
large sea-going barges. On January 10, 1917, the Savannah & New 
York Transportation Company, plaintiff in error, attempted by its 
tug Passport to tow a large sea-going barge from the Ashley river in a' 
westerly direction through this bridge, going to Wiggins, S. C. The 
testimony shows that the barge was 180 feet long, 40 feet wide, and 
stood out of the water 14 to 18 feet, and drew 7 feet of water. It ap- 
pears that Capt. Nelson had been advised by an experienced local pilot 
not to attempt to take the barge through by this route. Capt. Nelson 
had no sea-going license. The barge captain testified that it was al- 
most impossible to go through the bridge with that barge without com- 
ing in contact with the fenders. 

For some reason, the tug or barge, on entering, struck the northeast 
fender. The Klaren Bridge Company allèges that the tug did it ; that 
both were painted green. The barge had fenders, and green paint was 
found on the northeast fender after the accident, which was never 
there before. Witness testified that the northeast fender was hit, but 
did not give way ; that the tow became unmanageable, and the barge 
crossed over to the southern fender and crashed into it with a "power- 
ful noise." L. B. Sauls, the bridge keeper, living about 80 or 90 feet 
from the bridge, testified to hearing the scrape on the northeast fender, 
and that he came out to the foot of the bridge, saw the barge strike the 
draw fender east of the cylinder ; that it broke the fender, struck the 
draw, and kept striking, going right on down; and that after it had 
cleared the bridge there was considérable noise and confusion, and 
cries, repeated three or four times, from the tug, "I told you to pull 
hard over." The record shows that the southern fender was broken, 
and the iron drawbridge injured and damaged. 

The évidence shows that biil for actual repairs amounted to $2,129.- 
43; the bridge was put out of commission for nearly three months, 
with loss of toUs, estimated on basis of previous year, $514.17; extra 
lumber cost $17.25; use of wagon, $105 ; or total of $2,832.94. The 
case went to trial before a jury during the June, 1917, term of the Dis- 
trict Court, at Charleston. At the conclusion of the testimony plaintifï 
in error moved for a directed verdict, which was refused. The jury 
found a verdict of $2,832.94, which was reduced by the presiding judge 
to $2,732.94, and judgment duly entered accordingly. The défendant 
in error will hereinafter be referred to as the plaintiff, and the plaintiff 
in error will be referred to as the défendant; such being the relative 
positions the parties occupied in the trial at the court below. 

[1 ] The défendant insists that the plaintiff is not entitled to recover 
in this action by virtue of section 7 of River and Harbor Act Sept. 19, 
1890, c. 907, 26 Stat. 454, as amended by 27 Stat. 110, § 3, which is in 
the following language: 

"It shall not be lawful hereaf ter to commence the construction of any bridge, 
bridge di'aw, bridge jiiers and abutments » • • oyer or in any * * * 
navigable river or navigable vvaters of the United States under any act of 
the législative assembly of any state until the location and plan of such 



502 252 FEDERAL REPOETEIl 

bridge • • • hâve been submitted to and approved by the Secretary of 
War. ♦ * •" 

At the trial in the court below witness Dawson, who states that 
bridge was built according to plans and spécifications, testified as fol- 
lows : 

"I was the engineer who made the plans of the bridge, as is sliown upon the 
plan. According to thèse plans the bridge was adopted and aceepted by the 
Company and aceepted by the government. I superintended the construction, 
and at the time the bridge was so constmcted it did conform to the plan in 
1S98, when it was bullt." 

According to this witness the bridge was erected in accordance with 
plans that had been approved by the War Department. The important 
question involved herein is as to whether a bridge built in accordance 
with the law becomes, on account of wear, tear, and incidental repairs, 
with unsubstantial variations from the original plans, an unlawful 
structure, which may be injured by a passing vessel, without .such ves- 
sel incurring liability tp the owner of the bridge, regardless of the fact 
as to whether such variations or def ects were approximate cause of the 
in jury or not, 

We do not think that the section first above quoted applies to the case 
at bar, but relates solely to the construction of bridges in the first in- 
stance. However, we are of the opinion that 30 Stat. 1153, § 18, is in- 
tended to apply to a case like the one at bar. This section is in the fol- 
lowing language : 

"That whenever the Secretary of War shall hâve good reason to bel levé 
that any railroad or other bridge now constmcted, or which may hereafter be 
constructed, over any of tlie navigable waterways of the United States is an 
unreasonable obstruction to the free navigation of such waters on account of 
insufflclent height, width of span, or otherwlse, or where there is difficulty in 
passing the draw opening or the draw span of such bridge by rafts, steam- 
boats, or other water craft, it shall be the duty of the sald Secretary, flrst giv- 
ing the parties reasonable opportunlty to be heard, to glve notice to the per- 
.sons or corporations owning or controUing such bridge so to alter the same as 
to render navigation through or under it reasonably free, easy, and unob- 
structed ; and in glvlng such notice he shall specify the changes reeommended 
by the chief of engineers that are requlred to be made, and shall prescrlbe in 
each case a reasonable time in which to make them." 

This act also prescribes a penalty or fine not to exceed $5,000 for 
noncompliance with the act. It also vests the Secretary of War with 
the power to require changes. 

Maj. Youngberg, a witness introduced on behalf of the défendant, 
among other things testified as follows : 

"The records of my office show that the bridge has been inspected on num- 
ber of occasions from the date of érection or date of beginnlng work up t« 
the présent time. I don't recoUect any ^-epairs remalnlng not coniplied wltli 
on the lOth of January, 10-17." 

According to the testimony of this witness the bridge had been in- 
spected from time to time by the United States engineers, and there 
had been no demand which had not been complied with at the time of 
the accident. 

The defendant's contention is tantamount to saying that, inasmuch a-; 
the bridge company, in repairing the bri^lge, made variations of a f ew 
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inches in the width of the same at one point, such action on the part of 
the bridg-e company conferred upon the navigator the right to strike 
the bridge at another point, where there was no variation from the 
original plan, and thereby ciemolish the same. In other words, counsel 
for défendant proceeds upon the theory that whereas, in this instance, 
an immaterial variation existed, the right thereby devolved upon the 
public to abate the same as a nuisance. It cannot be reasonably claimed 
that Congress could hâve intended to convey such meaning, and one 
only bas to read the plain provisions of the statute to find that they do 
not justify such a construction. 

We find the following in the A. & E. Encyclopedia of Law, vol. 1, 
pages 84, 85, which we think is very pertinent to the question at issue : 

"The right to abate is limited to the removal of that in whl(;h the nuisance 
eonsisted ; and for any excess of abatenu-nt the party ai)ating vvill be llable 
to au action. Where tliere are more ways than one of abating a nuisance, lie 
must choose that wliich is the least miscliievous to the wrongdoer." 

We think the case of Ft. Plain Bridge Co. v. Smith et al., 30 N. Y. 
44, is very much in point ; also the case of Miss. & Missouri R. R. Co. 
V. Ward, 2 Black (67 U. S.) 485, 17 h- Ed. 311. In the last-mentioned 
case there was a conflict of évidence as to whether the variance was a 
substantial déviation from the original construction sufficient to war- 
rant the inference that the variation was a concurring, contributing, 
proximate cause of the accident, so as to exonerate the défendant from 
liability, even if it wére found to hâve been négligent. The court very 
properly submitted this question to the jury. 

The learned judge who tried this case in the court below, in referring 
to the construction of the bridge in question, among other things, said : 

"I charge you that the requlrement of law is that that bridge must be con- 
structed and maintalned aeeording to the reqnlrements of the plans approvea 
and sanctloned by the Secretary of War. I charge you further that if any one 
constructed such an obstruction as a bridge, assuming it to be under the au- 
thorlty of the state and of the permission of the Secretary of War, and 
does not construct It so as to conform with the plans and régulations, it is an 
unlawful structure, and the person who constructs it is under the statute lla- 
ble to a severe penalty, to be inflieted by the United States, for disobeying the 
requirements of the plans in the construction or maintenance of that bridge, 
and is also liable by the United States authorities to be ordered to removo 
it, and make it conform to those plans. No matter what the circumstanees 
may be, they can be required to niove or alter it, or change it to conform to 
those plans. It is an unlawful structure in that sensé; but I charge you 
that it is not an unlawful structure in the sensé that anybody bas a right to 
go and knock It down or move it, or disregard It To illustrate what I mean: 
If a wharf is authorlzed by the United States to extend towards the channel 
66 feet, and the wharf owner, tlirough Inattention or inadvertence, constructs 
to 67 feet, that does not mean that anybody can hurl a heavy barge against 
It, the whole pier, or that be can destroy a part of the wharf, or that he can 
take an ax and destroy the wharf because the requlrement at the time was 
dlsobeyed, and It was constructed 67 feet out in the channel, instead of 66 
feet. So I charge you, gentlemen, that If a person or a corporation is au- 
thorlzed to construct a bridge and he is directed by the plans to construct it 
with a draw 66 feet in width, and he constructs it 65 feet, or. 65 feet H 
inches, so as to be less than the requlrement by 1 Inch, that does not author- 
Ize anybody to destroy that bridge, or hurl a boat, or any other object whicb 
wlll hurt It, against it; and destroy it because the party who constructed it 
may hâve made au immaterial and unsubstantial altération aud bave dlsobeyed 
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the requlrements of the plans. The remedy in thosa cases Is not that thc* 
whole bridge is declared outlawed, open to destruction and to be ignorod by 
any one, but that the party should be reported, and required under the stat- 
ute by the War Department to tear down his bridge and reconstruet it, if 
necessary, as the War Department may accept ^nd ratlfy, or the party is lia- 
ble to proseeution and punJshment by fine for not liaving obeyed the plans; 
but, because he bas done it, he is not open to hâve his property destroyed as 
if he were an outlaw. His bridge is there, and bas been authorized to be 
there, though required to be put there according to the plans approved by the 
War Department; yet a variation between those plans and the actual struc- 
ture does not raean that the party who constructed It forfeits ail right to his 
proi)erty or to the use of it. 

"I therefore charge you in this case that the fact that the dravv in this case 
may at tliis time, nearly 20 years after the original authorization of the con- 
struction of the bridge, vary from the wldth required by the plans to the ex- 
tent of 19 inches, does not mean that anybody who vvishes may disregard tho 
whole authority for the construction of the bridge, and treat it as an unlaw- 
ful construction existiug, whicli they can destroy, and for wliich the party own- 
ing it is not entitled to any remedy or réparation if it is carelessly or negligent- 
iy destroyed ; if it is not constructed according to the plans, not only is he sub- 
ject to proseeution under the statute, but to the gênerai conimon law that he 
must place no obstruction in navigable waters whlch causes injury as the 
proximate cause, because a man is not liable to another slmply because he 
has an obstruction in the navigable water. He is ouly liable if tliat unlawful 
obstrutïtion is the cause of injury to another, to the Individual, as distinguished 
from the government, and therefore I charge you In this case that not only if 
he did not follow the plans is he still bound by the law that his obstruction 
must not be one that is sueh an obstruction to the navigable stream as in an.y 
case causes injury to a party; but I charge you that, if that draw was less 
than 66 feet, he is not entitled on the construction of the draw to any pro- 
tection as liaving fully complied with the plan in this resi>ect. If he con- 
structed it 66 feet wide, then any boat that touched or injiired that bridge was 
négligent. If he eonformed to the law and constructed It full 66 feet wide, 
then that was the tequirement of the law, and no boat passihg through that 
draw had the right to strike the fender and obstruction on eitlier side, so as 
to injure it ; but if he constructs it at less than 66 feet he is deprived of that 
absolute protection, and a party who strikes it is not presuniptively négligent 
or careless, but the bridge owner would be presumptively in fault, vmless he 
can show that the lessening of the width, if the jury flnd it to be unsubstan- 
tial, was not any one of the factors or causes which «mtributed to the injury. 
What I mean is this, gentlemen, to put It more concretely to you: If the law 
authorized the construction of a bridge there with a wldth of 66 feet, any 
boat that goes through there is expected to do so without striking anythlng at 
the side. She is notilled by law that she has a clear way of 66 feet, and no 
more, and is to be piloted, managed, and guided accordingly ; and if she 
strikes within the 66 feet, when it Is 66 feet, unless he can show it was due 
to some uncontrollable cause, which exists whenever you deal with naviga- 
tion, a boat that strikes is presumptively négligent ; but, if it is less than 06 
feet, then that presumption is destroyed, and the bridge owner Is entitled t» 
recover from the boat it strikes or in,iures only if he can show that lessening 
of the width was in no way responsible for or contributed to the accident or 
disaster. * • * . 

"If there was, if the barge was so navigated and towed through that lane 
or bridge way, so that it was carelessly and negligently allowed to strike 
agalnst the side with an impact not simply incident to the usual and ordinary 
impact of a boat going through, then I charge you you would be authorized to 
infer that there was négligence on the part of the boat, Now, it is for the jury 
to say : Was it negligently carried through, so as to strike the bridge struc- 
ture? And if it did, and broke it down, and in conséquence of such careless- 
ness and négligent management it then struck against— directly or indirectly 
agalnst — the swinging bridge and injured that, then I charge you that the de- 
fendant would be in the first instance responsible. In this case there is no 
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HUGStion of niirrowing of the wsiterway nt the swinifin}; bridge itself, beeause 
the testimony is that at the tline the bridge was coinpletely swuug away, off 
the waterway, dld not protmde to one slde, and the only question isr Was this 
barge so unskillfully handled by the tug which was towing It, by the 
people on board the barge, that she l)y any unsl;illful management struek 
against those piles and injured the bridge structure and the bridge? If that 
was due to the négligence of the parties on the tug or the barge, then tliey 
are responsible. But, however, if you find that that was due to tlie fact that 
the draw oiwning at that point was 64 feet 5 inelies, and not 06 feet, that the 
diminution of it by 1 foot 7 inches was the contributive cause of /that striUing 
against the bridge, then they would not be responsible, as, for instance. If a 
boat which had a beam of 65 feet could be safely carrled through, and when 
she got to a idace where the wldth was reduced to 04 feet 5 inches, there was 
Y inches too little, why then that would manifestly be the resi)onsil)ility of the 
bridge, beeause the boat that went through was entltled to 66 feet, and If 65 
feet prevented it from going through It, with only 64 feet 5 inches it would 
be the responslbillty of the bridge. That is, of course, an extrême case. 

"Now, I charge you in this case that, if you find that this tx>at, which was 
40 feet beam, that the lessening of the draw openlng to 64 feet 5 inches at that 
point was a concurring. contrlbuting, proximate cause of the injury, was the 
conourring thing in maklng the boat strike, it would be contributory négligence 
on the part of the bridge owner, and althougli there may hâve been uuskillful 
management of the tug in causing it to strike in the flrst Instance, the tug 
owner or barge owner would not be responsible, and that is pretty much tîiis 
case. There has been some évidence, I charge you, as to the condition of 
the iron structure of the bridge, but the testimony is that that was ail re- 
moved from this draw openlng; that, thereforo, could not be a contrlbuting 
cause to the accident at ail, and the only contritiuting causes in this case, 
shown upon the testimony, that would justify the jury in flnding it, are : First, 
the lessening of the draw widtli ; and, next, the decayed — if you find it exist- 
«d — rotten condition of the fenders and plies, that they were In an unsafe con- 
dition. Now, if you find that those piles and fenders were so decayed as not 
to be able to withstand the ordinary, usual burap, scrape, toueh, or contact to 
the sides in the passage of a boat of this size through that draw openlng, then 
I charge you you are also authorized to find that there was contrlbuting nég- 
ligence on the part of the plaintift', provided that was a concurring, con- 
trlbuting, ]:iroxlmate cause of the accident. Under tlie testimony those are tb;i 
only two causes which are shown to hâve been capable of contiibuting to tho 
injury hère. One is the lessening of the size of the draw by 19 inches ; the 
other is by the condition of the piles and fenders, shown not to be in ac- 
cordance with the plans, according to the testimony to bave been In a decayed 
condition ; if either of those factors, the lessening of the wldth of the draw 
or the condition of the piles and fenders, were in any wise the contrlbuting, 
concurring, proximate cause of thisi accident then the plalntitï is not entitletl 
to recover." 

We think the court below clearly stated the law bearing upon the 
facts and circumstances surrounding this transaction. This being a 
case where the government is not proceeding against the bridge Com- 
pany to recover penalty for failing to construct the bridge in strict 
compliance with the p]ans and spécifications as approved by the Sec- 
retary of War, and it appearing that the bridge was originally con- 
structed in accordance with law, the positive duty imposed upon a 
bridge company by section 7, 27 Stat. 110, supra, does not apply. 
That portion of the charge to the jury which we hâve just quoted 
clearly distinguishes the instant case from a case where the govern- 
ment seeks to recover a penalty, due to failure of the bridge company 
to comply with the requirements of the government in the construc- 
tion of a bridge in the first instance. 
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[2] In vievv of the facts and circumstances as shown by the testi- 
mony, we think the judge very properly permitted the jury to say 
whether the variation was a material one, and, if so, whether it was 
the proximate cause of the accident ; there being conflicting évidence 
as to the width of the span where collision occurred. In other words, 
there was conflicting testimony as to where the collision actually oc- 
curred. The case of Missouri River Packet Co. v. The Hannibal, 
etc., Rwy. Co. (C. C.) 2 Fed. 285, is very much in point. There the 
construction of a bridge was authorized by an act of Congress to 
hâve a span net less than 160 feet in the clear. The court held in 
that case that a bridge was not a légal structure unless constructed 
according to spécifications. The court f urther charged as follows : 

"Thougli we may flnd from the testimony tbat the width between the i)iers 
as constructed was les.s than the act of Oongress requlres, yet the violation 
of law by the défendant is not available to plaIntifC in recovérlng damages un- 
less it eauséd or contributed to the Injury by plaintlff complalned of." 

The cases of Grand Trunk Railway Co, v. Ives, 144 U. S- 408, 12 
Sup. Ct. 679, 36 L. Ed. 485, and Union Pacific Ry. Co. v. McDonald, 
152 U. S. 283, 14 Sup. Ct. 619, 38 L. Ed. 434, are pertinent, and fully 
sustaih the action of the court below in submitting the question to 
the jury as to the width of the draw span ; also, as to whether any 
of the factors of this case contributed to the injury as proximate 
cause. 

[3] There are a number of exceptions, but we hâve already dis- 
posed of practically every point presented. Without entering into 
further discussion of the varions questions raised, we are of the opin- 
ion that the assignments of error are without merit. There is one 
point, however, involved in exception No. 15, which we will refer 
to in passing. It is insisted that the court below erred in refusing 
to charge the twenty-first request of défendant, which is in the fol- 
lowing language: 

"The jury are further instructed that the plaintlff eannot recover the 
gross receipts of toU collections that he would hâve re<'eived durlng the tlme 
the bridge could not be used, but only the net receipts for such tlme ; that is, 
the gross receipts less the operating expenses." 

In refusing this request the court said: 

"I charge you that, if the expenses followed, lie is entitled to recover the 
gross receipts. As to that, however, I shall make up my nùud, and allow a. 
remittitur if I find it is incorrect." 

Later the court considered this question on defendant's motion 
for a new trial, and reduced the verdict SlOO on account of the pre- 
vious damage to the cord east of the cylinder, thus taking into con- 
sidération the net loss to plaintlff. Instead of the évidence showing 
that the expenses were curtailed during the intérim as a resuit of the 
damage, it clearly appears that the keeper of the bridge and the prés- 
ident of the bridge company continued working in the meautime. 
In addition to this, the plaintlff lest the interest on the money neces- 
sarily expended in making repairs, and the extra work of Klaren in 
superintending the work should be considered. Under thèse circum- 
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stances, we think the ruling of the lower court is entirely justified 
and proper. 

We think that the jury was warranted in finding that the damage 
sustained by the plaintiff was occasioned by the neglect of the de- 
fendant. The jury having found such to be the case, we are not in- 
clined to disturb their verdict. 

For the reasons stated, the judgment of the court below is affirmed, 



THE KIA ORA. 

MERRITT & CHAPIIAN DERRICK & WRECKING CO. T. READ. 

(Circuit Court of Appeals, Fourth Circuit. July 15, 1918.) 

No. 1595. 

1. Salvage iS=>26 — ^Amount— Eléments in Estimate. 

Tlie éléments wlilch enter into the estimate of salvage enumerated. 

2. Salvage <@=»51 — Appeal— Revievv. 

While since Act March 3, 1891, as before Act Feb. 16, 1875 (Comp. St. 
1916, §§ 1585, 1586), appellate jurisdictlon in admiralty is not limited 
to matters of law, finding of fact as to allovvance for salvage sliould not 
be disturbed for mère doubt, or inclination, to difCer, but only for clear 
and certain conviction. 

3. Salvage iS=»27 — Amotjnt— Computation. 

Tlie per cent, basis is no longer followed In deterniining allowance for 
salvage, and no formula meeting the justice of every case can be given. 

4. Salvage i®=526 — Value or Vessel. 

Relative to award of salvage for rescue of vessel, her real value is her 
value as reduced by the fact of her belng under réquisition of the British 
government. 

5. Salvage <g=551 — Appeal— Freight Money. 

There being nothlng to show on appeal in a salvage case that the value 
of the cargo was estimated at point of shipment, and not at point of 
destination, there is no ground for adding freight money. 

6. Salvage ®=»30 — Future Péril— Absence of Otiiee Aid. 

l'^iture péril of complète loss from storms, fréquent in the région, is 
to be considered In awarding salvage for rescue of vessel stranded on a 
coral reef near the Bahamas, especially, in view of no other aid being 
procurable, except from a distance. 

7. Salvage ©=26 — Maintenance of Local Salvage Plant. 

Vital importance of a local salvage plant and vessel to ships navlgat- 
ing those waters justifies encouragement of their maintenance by falr- 
ly libéral awards for salvage. 

8. Salvage <©=330 — Stranding— Amount of Award. 

AH things considered, held, an award of $100,000, for rescue by ves- 
sel of a local salvage plant of a sliip, with cargo worth $3,900,000, from 
coral reef near the Bahamas, should be increased to $150,000. 

9. Intebest <g=>39(2) — Salvage— Decbee — Increase on Appeal. 

Decree on appeal Increasing allowance for salvage will draw interest 
from date of District Court decree. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 
Suit in admiralty for salvage by the Merritt & Chapman Derrick & 

^=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dtgests & Indexes 
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Wrecking Company against A. C. Read, master of the steamship 
Kia Ora and claimant and bailee thereof, and her cargo and freight 
money. From a decree for less than claimed (246 Fed. 143), libelant 
appeals. Modified. 

H. H. Little and Léon T. Seawell, both of Norfolk, Va. (Hughes, 
Little & Seawell, of Norfolk, Va., on the brief), for appellant. 

Floyd Hughes, of Norfolk, Va., and Chauncey I. Clark, of New 
York City (Burlingham, Veeder, Master & Fearery, of New York 
City, and Hughes & Vandeventer, of Norfolk, Va., on the brief), for 
appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

WOODS, Circuit Judge. The District Court awarded $100,000 to 
Merritt & Chapman Derrick & Wrecking Company, on a claim of $600,- 
000 for salvage service to the British steamship Kia Ora. The libel- 
ant appealed alleging the award to be grossly inadéquate. The Kia 
Ora on February 24, 1917, reached the Crooked Island Passage in 
the Bahama Islands on her way from Melbourne, Australia, to Lon- 
don, via the Panama Canal. In the evening of that day, the vessel 
struck a coral reef and grounded thereon from about amidships near- 
ly to the bow. In response to her wireless call, the Wrecking Com- 
pany, from its office at Kingston, directed its salvage ship. Relief, to 
go to the steamer's assistance. The Relief started at 5 p. m. on Sat- 
urday, February 26, and reached the Kia Ora 360 miles distant at 6 
a. m. Tuesday, February 27. The master of the Relief, under agree- 
ment with the master of the Kia Ora, immediately took charge of the 
stranded vessel and began the work of rescue. Continuons and skill- 
f ul work resulted in releasing the Kia Ora at 3 :45 p. m. Saturday, 
March 3, in such condition that, although somewhat injured, she was 
able to proceed without assistance to Newport News. 

[1] The éléments which enter in the estimate of salvage are: (1) 
The value of the property in péril and the proportion of the value 
lost and saved; (2) the degree of péril from which lives and proper- 
ty are rescued ; (3) the value of the property employed by the salvor, 
and the risk of life and property incurred ; (4) the skill and dispatch 
shown in rendering the service together with the foresight and skill 
exercised in the préparation to render it; (5) the time consumed and 
the labor performed by the salvor. The Blackwall, 10 Wall. 1, 19 L. 
Ed. 870. The considération of ail thèse éléments should resuit in 
an award which will express reasonable actual compensation for the 
labor, risk, and skill of the salvor and the use of his vessel and ap- 
pliances, and an added amount based on the degree of péril of prop- 
erty and life and the value of the property saved and lost sufficient to 
promote the highest degree of readiness and efficiency for the relief 
of vessels in distress. 

[2] Act Feb. 16, 1875, c. 77, 18 Stat. 315 (Comp. St. 1916, §§ 1585, 
1586), gave to the: Suprême Court appellate jurisdiction in admiralty 
only as to matters of law. That limitation was not incorporated in 
the Judiciary Act of 1891 (Act March 3, 1891, c. 517, 26 Stat. 826), 
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and the Circuit Court of Appeals now bas the same appellate jurisdic- 
tion in admiralty, both as to matters of law and fact, that the Suprême 
Court had before the act of 1875. In the Connemara, 108 U. S. 352, 
2 Sup. Ct. 754, 27 L. Ed. 751, the court says: 

"Before the act of 1875, this court, upon an appeal in a case of salvage, 
gave the same weight, and no more, to the decree of tlie court Ijclow, that a 
court of common law would allow to the verdict of a jury, and niight revise 
that decree for manlfest errer In matter of fact, even if no violation of tlie 
jusit principles whlch should govern the subject was shown. Post v. .Jones, 
19 How. 150, 160 [15 L. Ed. 618]. Slnce the act of 1875. in cases of salvage, 
as in other admiralty eases, this court may revise the decree appealed froni 
for matter of law, but for matter of law only, and should not alter the de- 
cree for the reason that the amount awarded appears to be too large, unless 
the excess is so great that, upon any reasonable view of the facts found, the 
award cannot be justifled by the rules of law applicable to the case." 

This language, together with the foUowing statement in The Ari- 
adne, 13 Wall. 475^79 (20 L. Ed. 542), expresses as accurately as 
the nature of the subject will admit the limits to be observed by ap- 
pellate courts in reviewing findings of fact of trial courts : 

"We are not unmlndful that both the Circuit and District Court came to 
a conclusion différent frora ours as to the alleged fault of the steamer. Their 
.ludgments are entitled to, and bave received, our most respectful considéra- 
tion. Their concurrence raises a presumption, prima facie, that they are cor- 
rect. Mère doubts should not be permitted to disturb them. But the pre- 
sumption referred to may be rebutted. The right of appeal to this court is a 
substantial right, and not a shadow. It involves examlnation, thought, and 
judgment. Where our convictions are clear, and differ from those of the 
learned judges below, we may not abdlcate the performance of the duty 
which the law imposes upon us by deellning to give our own judicial efCect." 

A doubt, or even a decided inclination to differ, does not warrant 
interférence with the finding of fact of the trial court, and this is 
especially true as to the amount to be allowed in salvage cases; but 
when a careful examina tion of the évidence in ail of its bearings re- 
sults in a clear and certain conviction of the appellate court, differing 
from the finding of the trial court, it is the duty of the appellate court 
to follow that conviction. 

[3J Examination of the many cases with their varying facts gives 
a gênerai sensé of the proportion which the award ought to bear to 
the risk and expense incurred, the skill employed, the value of the 
property saved and the property lost, the péril of the vessel and cargo, 
the investment and enterprise of the salvor, the liberality of the al- 
lowance for profit in order to encourage enterprise in assisting and 
savjng vessels in péril. But no formula can be derived which will 
meet the justice of every case. The per cent, basis is no longer fol- 
lowed, because its application to the large values of modem times 
would lead to obvions injustice. Post v. Jones, 19 How. 150, 15 L. 
Ed. 618. In view of thèse rules, we consider the strong and perspic- 
uous opinion of the District Judge. 

[4, 5J There was no error in the District Court's estimate of the 
value of the property in péril and the proportion of it saved and lost. 
The Kia Ora was built in 1907, and classed "Al" at Lloyd's. She 
was 44S feet long, 57 feet beam, 35 feet deep, 6,557 tons gross, 4,168 
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tons net, with a cargo capacity of 11,800 tons. Her cost was $700,000. 
Free on the market at the time she was stranded, her market value 
would hâve been $3,000,000; but the fact that she was under réqui- 
sition of the British government reducéd this market value to $1,772,- 
600. It seems clear that her real value, as properly found by the Dis- 
trict Court, was her value under the actual condition of réquisition, 
not what would hâve been her value With that condition removed. 
The value of her cargo of wool, fresh méat, and cheese was admitted 
to be $2,565,863. But to accomplish the salvage it was necessary to 
jettison méat and cheese of the value of $428,310, leaving the net 
value of the cargo, $2,128,533. This, with the value of the ship made 
the total value of the property saved $3,901,173. As there is nothing 
to show that the value of the cargo was estimated at point of ship- 
ment and not at point of destination there is no ground to add f reight 
money to the value of the cargo as fixed by the District Court. 

[B] This great property was in danger of total loss. It is true that 
the màster of the Kia Ora and the master of the Relief disagree on 
this point, but the finding of fact of the District Court that a large 
ship stranded on a coral reef near the Bahama Islands was in great 
danger of being broken up by the fréquent storms of that région is 
within common knowledge, and is well supported by the testirriony. 
Such future péril is to be considered in awarding salvage. Anderson 
V. The Edem (D. C.) 13 Fed. 135; The St. Paul (D. C.) 82 Fed. 104; 
Id., 86 Fed. 340, 30 C. C. A. 70. The importance of this élément of 
danger of complète loss of the vessel and cargo, in the estimation of 
the value of the service rendered, is magnified by the fact that no 
other assistance was at hand, or could hâve been procured short of 
Norfolk or New York, and by the évidence of the master of the Relief 
that he knew of no other wrecking concern that could hâve released 
the Kia Ora. The Boyne (D. C.) 98 Fed. 444. 

[7] The value of the salvor's ship was $450,000. It was built es- 
pecially for wrecking purpbses at a cost of $175,000, and carried a 
crew of 70 men. The value of the plant at Kingston does not appear, 
but it was maintained at an annual expense of $36,000. The' vital 
importance of this plant and the salvage vessel to ail ships navigating 
those waters, especially to large vessels like the Kia Ora, obviously 
justifies the encouragement of their maintenance by fairly libéral 
awards for salvage. There was some, but no great, péril incurred by 
the Relief and her crew. Taking no account of the time spent in 
getting the Relief ready, and in reloading a part of the cargo landed 
f rom the Kia Ora, the time actually taken by the Relief and her crew 
from the start of the Relief from her port until the Kia Ora was float- 
ed was 6 days. 

[8] If only ordinary skill, préparation, and dispatch had been add- 
ed to the éléments mentioned as entering into the award made by 
the District Court, we should hâve been content with it. But we are 
constrained to think that the spécial and complète préparation for 
the work in vessel and appliances, officers, and men, and the dispatch, 
care, and ability with which the work was done, the award should 
hâve been somewhat greater, in order not only to encourage the main- 
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tenance, but the improvement, of such standards of préparation, 
skill, and dispatch. It cannot be doubted that this préparation, skill, 
and dispatch resulted in getting the Kia Ora afloat, not only in bet- 
ter condition, but in a much shorter time than the resuit could hâve 
been otherwise achieved, if, indeed, it could hâve been achieved at 
ail by other available means. The saving of the vessel and cargo was 
the primary considération; but, in this time of scarcity of ships, every 
day of service saved to the vessel was a great gain. It is to be consid- 
ered also that the award of $100,000 was of hardly more value or 
greater encouragement for such service than an award of $50,000 
would hâve been 10 years ago. A review of the cases would be of 
little value, since they are collated in text-books and in annotated 
cases ; each of them depending on its own peculiar f acts and in a 
degree on the mental attitude of the judge who decided it. 

The well-considered case of The St. Paul (D. C.) 82 Fed. 104, and 
86 Fed. 340, 30 C. C. A. 70, is most nearly analogous. The St. Paul. 
a ship worth $2,000,000, with a cargo of equal value, was stranded 
on the Jersey coast, and was rescued hy wrecking vessels of the 
value of $400,000. The award was $131,000 for the vessel and $29,- 
000 for the cargo. It is true that several tugs and 207 men were oc- 
cupied 1 1 days, while hère one vessel and 70 men were engaged 6 days. 
It is also true that the vessel and ail the cargo were saved, while goods 
in the Kia Ora of the value of $428,310 were lost. But over against 
this is to be set the fact that more than one-half of the value of the 
cargo of the St. Paul was gold, and that this, and it seems ail the car- 
go, could hâve been taken off, even if the vessel had been lost, while 
the larger part of the cargo of the Kia Ora necessarily would bave 
been lost with the vessel. In this view, we reach the conclusion that 
the benefit of the services to the Kia Ora was therefore at least equal 
to that rendered the St. Paul. Looking at the case in the light of the 
award in the case of the St. Paul, comparing the awards made in vari- 
ous other cases, American and British, and considering the great value 
and the great péril of the ship and cargo, the préparation for the 
work, the skill and di.spatcli of the service, the importance of time to 
the Kia Ora, the perishable nature of a large part of her cargo, and 
the decreased value of money, and giving due weight to the strong 
opinion of the learned and experienced District Judge, the majority 
of this court cannot escape the clear and strong conviction that the 
award should be increased to $150,000. 

[9] As the decree of the District Court would bear interest from 
its date, the decree, as modified, will bear interest as if the increased 
award had been allowed by the District Court. The decree of the Dis- 
trict Court is modified accordingly. 

Modified. 
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NORFOLK & W. RY. CO. v. BIRCfHETT. 

(Circuit Court of Appeals, Fourth Circuit. July 15, 1918.) 

No. 1597. 

Carriers <S=>318(4) — Ixjuey to Passengebs — Lurciiing or Cars— Négli- 
gence — Evidence. : 

Tliat a passenger fell froin lier chair from inere movement of car of 
fast train does iiot mal<e out a prima facle case of négligence; and lier 
mère charaeterization of the niovemeiit as a "terrifie" or "violent" lurcli 
adds nothing from whieh négligence cati be legitiniately inferred. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

Action by Harriet P. Birchett against the Norfolk & Western Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Reversed. 

William Hodges Mann, of Petersburg, Va., and F. S. Kirkpatrick, 
of Lynchbiirg, Va. (F. Markoe Rivinus, Théodore W. Reath, and 
Joseph I. Doran, ail of Philadelphia, Pa., on the brief), for plaintiiï in 
error. 

Randolph Harrison, of L,ynchburg, Va. (Harrison & Long, of L,ynch- 
burg, Va., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Défendant in error, plaintiff below, recov- 
ered judgment, entered upon the verdict of a jury, for injuries receiv- 
ed by her while a passenger in a sleeping car on one of the railway 
company's trains. The accident occurred on the morning of January 
12, 1916, just after the train west bound had left the station of East 
Radford, Va., and plaintiff's accoimt of what happened is this : 

"I got up early, and went to the dressiing room, and niade my toilet, and 
had completed it, and was seated in the chair, jiist puttlng a few flni.shing 
touches to my vraist or somethiug, when this terrifie lurcli came. I never 
knew what it was, but that just threw me across the room. In catcliing my- 
self, I suppose I threw this arm (indicating the left) back, and it broke It. 
It was just as though cars were coniing together. That is the way I felt 
about it; a great lureh. * * * Q. You say, when this lurch came, this 
violent lurch that you hâve described, that it threw the cars together? A. 
Tes, sir ; it seemed so to nie. I went with a crash. It was that kind of a 
lurch; just as if some one would take a football and kick it — I went with 
just as much force acrossi the car. It ail occurrtxl very suddenly. I was tak- 
Ing due précaution, and I was seated in the chair, flrmly seated there. It 
was a chair that is placed In the ladies' dressing room for the use of ladies 
As I remember, the chair was turiied over. I remember seelug the chair out 
of its natural position. I was suffering, and had faiiited, and don't reinenil)er 
what position the chair was in, except that it was over. * * * i lu^^i com- 
pleted my toilet before the accident happened, except for a few Hnlsliing 
touches, to place a ribbon or a pièce of lace or something while I was sittiiig 
in the chair. I eannot state now how I was sitting in the chair, except that 
I was sitting there tirinly. I know that is a fact, Ix-cause I aui cautious, very 
cautioua I am a good traveler, and hâve traveled a good deal, and tlils is 
my flrst serions accident. * • * i hâve never had an attack of vertigo 

©SjFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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in my life. I am as steady as can be. I could not explain how the accident 
occurred, or hovv I was thrown out of the chair — only a («rtain thing threw 
me out of my chair. * * * My height is 5 feet 21^ inches, and my weight 
145 pounds. As to my strength, it is very good, very good." 

The only négligence charged in the déclaration or asserted at the 
trial was the unskillful and careless handling of the train, which is 
alleged to hâve caused the plaintiff's in jury. It is not questioned that 
the roadbed and appurtenances wére in good condition at the time and 
place, that the train equipment, including engine and cars with their 
varions appliances, was also in good condition, and that the engineer 
and conductor in charge were rated among the best in the company's 
service. The sleeper in which plaintiff was riding was of récent con- 
struction, described as "one of the best class of cars the Pullman Com- 
pany makes." There was no "accident," in the sensé that ^nything 
broke or gave way or got out of order. The train went on, after plain- 
tifï was hurt, the same as before, and no one else on board seems to 
hâve suspected that anything in the least unusual had happened, until 
she summoned the porter by ringing the dressing room bell. In short, 
there is not the slightest corroboration by testimony or circumstance of 
her statement of a "terrifie" or "violent" lurch of the car, indicating 
improper handling of the train. On the contrary, we think it was 
proven as conclusively as the nature of such a case admits that noth- 
ing of the kind occurred. The engineer, who first heard of the acci- 
dent at the next stopping place, an hour or so later, testified that the 
train was operated in the customary manner; that he could tell in the 
engine "if there was a run-up or a run-out" ; that is, as he explained, 
the "slack" running up or running out ; and that when informed of 
plaintifï's injury he could not recall that anything of the kind had hap- 
pened that morning. The dining car steward, who learned of the oc- 
currence within a few minutes, when he was going through the sleep- 
ers to announce breakfast, says that none of the china or glassware 
was broken or disturbed, as would be the resuit of a violent jerk or 
lurch. The train conductor, the two brakemen, the Pullman conductor, 
and the Pullman porter, ail of whom knew of the accident almost im- 
mediately, testified that no unusual lurching or jolting of the car had 
been observed. To the same efïect was the testimony of five passen- 
gers, four of whom were in the same sleeper with plaintiff and heard 
of her injury shortly after it happened. Not only do thèse witnesses 
say that nothing at ail uncommon had been noticed, but their detailed 
statements of what they were doing at or about the time — for example, 
two of them had been shaving — tend strongly to show that any violent 
or unusual lurching of the car would hâve attracted their attention. 
In a word, so far as négative testimony could disprove what the plain- 
tiff says was the cause of her accident, and it is not perceived that the 
case made by her could be otherwise met, the fact was established be- 
yond reasonable doubt that she had the misfortune to be injured, not 
by an extraordinary or exceptional lurching from which négligent 
handling of the train might be inferred, but rather and solely by one 
or another of those swaying or tilting movements, however described, 
that the most skillful opération cannot avoid. 
252 F.— 33 
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Moreover, according to the testimony of several witnesses, the plain- 
tiff did not at the time daim that her injury was caused by any violent 
or unusual lurch o£ the car. The porter, whom she summoned to the 
dressing room, quotes her as saying: "I hâve hurt my arm, porter." 
The train conductor says : 

"I asked her how she fell, how she got hurt, and her remark was she didn't 
know; that she was in the ladles' dressing room sittlng in a chair, and the 
next she knew she was In her berth'; that she didn't know how she came to 
be hurt or to fall at ail." 

One of the brakemen states that he heard the conductor ask her 
how she got hurt, and gives substantially the same version of her reply. 
The company's surgeon, who in response to a telegram boarded the 
train at its next stop in order to attend her, testified that he wrote 
down at the time her answers to certain questions, and produced his 
mémorandum, which showed the foUowing reply to the inquiry as to 
how the accident occurred : 

"I had been to fhe tollet and was sitting in the chair. As the train was 
gettlng under headway from the last stop, I was thrown from the chair 
agalnst the radiator and Injured my left arm." 

He f urther testified that : 

"She did not complain to me of any rough handllng, or excessive speed, 
or improper, service on the part of the railway company." 

In this connection it may be noted that the plaintiff's case, so far as 
the accident is concerned, rests wholly on her own testimony; her only 
other witness being a physician, who described the condition of her arm 
at the time of the trial. On cross-examination she was asked if she 
did not make to the surgeon the statement just quoted, and said in re- 
ply that she did not remember, but that she would not contradict him. 
In answer to other questions of like import, she repeatedly declared 
that she could not recoUect, but did virtually deny having told the con- 
ductor that she knew nothing from the time she was sitting in the chair 
until she found herself in her berth. But after the defendant's wit- 
nesses had given the testimony above set forth, as to her statements 
directly after the accident, she made no attempt in rebuttal to contro- 
vert anything they said. And the significance of ail this is that it 
amounts to a full admission that at the time her injury was received 
she did not attribute it, by anything then said or suggested to those 
with whom she talked, to a violent and unusual lurching of the car, 
or to any improper opération of the train from which négligence could 
be inferred. 

The intimation that the train was running at excessive speed around 
a certain curve, and that the accident may hâve been caused by a sé- 
vère lurch at that point, deserves perhaps a word of comment. It ap- 
pears that the distance from the station at East Radford to the station 
at New River is 2.3 miles. Something less than a mile east of New 
River station is New River bridge, at the eastern approach to which 
there is quite a sharp curve. Elsewhere between East Radford and 
New River the track is straight, or curves but slightly. From the first- 
named station to the other the schedule time of this train was five min- 
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utes ; but on the morning in question it made the run to New River, 
where it did not stop, in four minutes, which the engineer says was not 
unusual. The average speed was about 341/2 miles an hour, and expert 
testimony shows that even the bridge curve could be passed at that 
speed without the least danger, while on the straight track a speed of 
60 miles an hour or more would be perfectly safe. With the amplest 
allowance for time consumed and distance covered in getting under 
headway, it is therefore évident that the train could run this 2.3 miles 
in four minutes, as it often did, without improper speed at any point, 
and there is nothing to indicate that the fact was otherwise. Besides, 
the proof is convincing that the accident occurred before the bridge 
curve was reached. One of the brakemen says that he was on the rear 
]3latform, as his duty required, until the train passed through the East 
Radford yard, about half or three-quarters of a mile west of East 
Radford station ; that he then started forward, and had gone through 
one sleeper, when he met the conductor and was told of the occur- 
rence. He is positive that this was before the train got to the bridge, 
and his testimony to that effect is in no wise discredited. Indeed, it is 
confirrned by the plaintiff herself, who specifically states that she would 
not deny having told the surgeon that the accident happened "as the 
train was getting under headway from the last stop." It is sufficient 
to say that there is absolutely no basis for an inference that her injury 
was occasioned by excessive speed. 

The foregoing summary makes it apparent that plaintifï's case resta 
wholly upon the fact that she fell, and her characterization, as a wit- 
ness in her own behalf, of the car movement that caused the fall. 
Aside from the fact itself and the ad j actives she uses, there is nothing 
of record which even suggests, much less tends to prove, that the train 
in question was improperly or unskilifully handled. If it can be said 
that her testimony, unsupported by a single circumstance, raises a pre- 
sumption of négligence, that presumption was overeome by évidence 
so convincing as to leave no room for reasonable doubt that the acci- 
dent was not caused by any such extraordinary lurch as she describes. 
The doctrine of res ipsa loquitur, upon which plaintiff really rehes, has 
but limited application to a case of this kind. The injury for which 
she sues did nOt resuit from collision or derailment, or from the im- 
proper character or unsafe condition of any part of the train equip- 
ment. It must hâve been occasioned, as seems to us clearly established, 
by one or more of those car movements or motions, by whatever name 
called, which necessarily attend the most careful opération of fast pas- 
senger trains. In such case, where the accident is to the passenger, and 
not to the car or train, it has been held by courts of high authority that 
a presumption of négligence does not arise. Herstine v. Lehigh Val- 
ley R. Co., 151 Pa. 244, 25 Atl. 104; Weinschenk v. N. Y., N. H. & 
H. R. R. Co., 190 Mass. 250, 76 N. E. 662; Denver & R. G. R. Co. v. 
Fotheringham, 17 Colo. App. 410, 68 Pac. 978; Nelson v. Lehigh Val- 
ley R. Co., 25 App. Div. 535, 50 N. Y. Supp. 63. In the last-named 
case it was said : 

"But It does not follow as a loglcal conclusion that, because a passenger Is 
sUaken or disturbed in his seat by tUe movement or lurching of a car run- 
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ning upon a curved road. the imputation of négligence must necessarily arîse. 
That a passenger may, lu a greater or less degree, be sliaken or jostled, un- 
der sueh circumstances, is a niatter of common knowledge and expérience. 
As an ordinary Incident to railroad travel, it is a conséquence of the opéra- 
tion of counteracting forces, and is to be expected to occur. The courts must 
take notice of tliat whicli is a matter of common knowledge or expérience, 
and wben the évidence faits to disclose the lack of the required measure of 
care, as judged by the light of such knowledge, in view of the attendant cir- 
cumstances, it ought not to be left to the conjecture of a jury. The plalntitC 
must glve some proof from which there may be a logieal inferenoe of nég- 
ligence, and the mère happening of the accident 'Is not sufliclent for the jury." 

In Norfolk & Western Ry. Ce. v. Rhodes, 109 Va. 176, 183, 63 S. E. 
445, 448, a case of the same class as the one at bar, though the facts 
stated seem decidedly more favorable to the injured passenger, the Su- 
prême Court of Appeals of Virginia says : 

"In this case there is no direct proof of négligence, nor can négligence be 
reasonably presunied from the facts and circumstances dlselosed by the rec- 
ord. It Is a matter of common knowledge, as well as shown by the record, 
that trains or cars in passing rapidly over eurves in the road, lurch, rock, or 
swing, and that thls is unavoidable. Railroad tracks cannot always be 
straight. The movement of trains is rapid, and the inévitable resuit is that 
the natural laws of motion cause the car to rock or swing or lurch as it pass- 
es over eurves. Tlils cannot be prevented and is one of the rlsks which a pas- 
senger assumes. * • * It Is true that the plaintiffi and one of his wit- 
nesses express the opinion that the rocklng or lurching when the plaintifC was 
injured was unusual and extraordinary, but they testify to no facts; which 
show that it was unusual or extraordinary. F'oley v. Boston, etc., R. Co., 19,S 
Mass. 322, 79 >'. B. 765, 7 L. R. A. (N. S.) 1076. The mère fact that the plain- 
tiff, who dld not hâve hold of anythlng, was thrown or fell in the way he de- 
scribed, does not show that the movement of the train was unusual. No one 
was to blâme for the injury so far as the record shows. It was simply one 
of those untortunate accidents which sometimes happen, for which the law 
holds no one responsible." 

An able and discriminating review of the subject will be found in 
Irvine v. D., L. & W. R. Co., 184 Fed. 664, 106 C. C. A. 600, in the 
course of which the Third Circuit Court of Appeals has this to say 
upon the question hère considered : 

"But, accordlng to the contention of the plaintiff in error, a passenger who 
by reason of weakness or momentary vertigo, or by reason of the ordinary 
and regular movement of the train, should fall in the alsle of the car and 
suffer hurt or damage, would be permitted. In an action agalnst the carrier 
Company, to rest upon a presumptlon of négligence, as arlsing from the mère 
fact that he was injured or hurt, and to throw upon the défendant the burden 
of negatlving négligence on its part. Such a proposition is as unsupported 
by authority as it is by reason. The counsel for the plaintiff in error has 
founded his argument upon what we hâve said was a mlsconception of the 
true meaning of the doctrine established by the décisions to which he has re- 
ferred. TTiis mlsconception lias apparently arisen from considering certain 
language in the reported opinions of the cases, apart from the facts and cir- 
cumstances with référence to which the opinions were announced." 

The opinion of Judge Gray then proceeds to analyze a number of 
cases, among them Railroad Company v. Pollard, 22 Wall. 341, 22 L. 
Ed. 877, relied upon by plaintiff, and Stokes v. Saltonstall, 13 Pet. 181, 
10 L. Ed. 115, therein cited, and shows that they belong to a différent 
class. The former, for example, was a case where in the opération of 
shifting or "drilling," when the train was within about 100 yards of 
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the station and running slowly, one car was bumped into another with 
such force that the plaintiff, standing at the moment, was thrown 
against the arm of a seat and injured. Thèse facts being admitted, the 
court held in effect that it was properly left to the jury to say whether 
the spécifie act which caused the injury was negligently performed ; 
that is to say, if the cars were bumped together with unnecessary and 
avoidable force, the neghgence of the company might be inferred. In 
Stokes V. Saltonstall the passenger was injured by the upsetting of a 
stagecoach on an open road in daylight, which of itself would be 
enough to raise a presumption that the driver was négligent. The dis- 
tinction between such cases and the instant case, with référence to any 
presumption arising from the mère fact of injury to a passenger, is so 
clearly and convincingly pointed out by the learned judge, in the opin- 
ion quoted from above, that nothing need be added to what is there 
said. Of C. & O. Ry. Co. v. Needham, 244 Ked. 146, 156 C. C. A. 574, 
L. R. A. 1918A, 1169, recently decided by us, it sufifices to say that on 
the record in this court the question hère discussed was not presented, 
and our reversai of the judgment was solely on the ground that a re- 
fused instruction should hâve been granted. . 

The plaintiff has cited no authority, and we hâve found none, which 
sustains her contention. The fact that she fell, under circumstances 
not seriously in dispute, does not make out a prima facie case of négli- 
gence, and her characterization of the car movement which caused the 
fall adds nothing from which négligence can be legitimately inferred. 
As was said in N. & W. Ry. Co. v. Rhodes, supra: 

"It was slniply one of those unfortunate accidents which sometimes hap- 
ix;n, for which the law holds no one responslble." 

In our opinion a verdict should hâve been directed for the défendant, 
as was donc in the almost identical case of Ozanne v. Illinois Central 
(C. C.) 151 Fed. 900. 

Reversed. 
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(Circnlt Court of Appeals, Fourth Circuit. July 2, 1918.) 

No. 1599. 

Criminal Law <S=1054(1) — Exceptions Below — Admission of Evidence. 

For revlew of admission of évidence, exception inust hâve been taken. 
Ceiminaij IjAW @=1043(3) — Appeaj:. — Objection Below — Admission of 
Evidence. 

Objection of fidinission of ledger sheets, without accounting for the 
original memoranda, is not available in appellate court; the objection 
below liaving been merely irrelevancy and immateriallty. 
Criminal Ijaw <2=402(1) — Evidence — Ledc4eb Sheets — Accounting for 
Original Memoranda. 

Relative to admission of banlv's ledger sheets r)€rtainlng to defendant's 
aecount, ofCered by prosecution, it appearing the original memoranda, 
checks, and deposit slips had been delivered to défendant, the c-ourt 
properly held that it was impossible for the bank to produce them. 

=)For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Pekjttby <S=332(8)— Evidence — Materiality. 

Testimony of one to whoin défendant gave a mortsa.ce tliat he made no 
deposlt to cover eheck glven by lilm to défendant. heUl, on proseoutlon for 
perjury for statenients of défendant in supplenientary proceedlngs, ma- 
terlal, as tending to show the mortgage was fic^titlous. 

5. Criminai, Law <S=3784(8)— Instructions — Weight of Evidence. 

Instruction leaving it to the .lury to détermine whether positive testi- 
mony or c'ireumstanees shall prevail, according as they believe in tlie 
credibility of the wituesses, in view of the eirrumstances, hcld proper. 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Charleston ; Henry A. Middleton 
Smith, Judge. 

J. A. Spann was convicted of perjury, and brings error. Afïirmed. 

Stanwix G. Mayfîeld, of Bamberg, S. C. (Mayfield & Free, of Bam- 
berg, S. C, on the brief), for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff in error, défendant in 
the court below, was tried in the United States District Court for the 
Eastern District of South Carolina on an indictment containing seven 
counts, in each of which he was charged with the oiïense of per- 
jury. The défendant was convicted on the first and second counts. 

It appears that during the years 1915 and 1916 the défendant was 
involved in financial difficultiés, and certain suits were brought against 
hinij both in the state and United States courts. There was also 
an attempt to put him in bankruptcy ; but this suit was dismissed, and 
he was never declared a bankrupt. Suit having been brought in the 
United States District Court above mentioned by the Read Phosphate 
Company, a judgment was obtained in favor of the plaintiff. This 
judgment not having been paid, supplemental proceedings were had 
on March 3, 1916. Défendant appeared before the United States 
District Judge for that district and testified in bis own behalf. The 
learned judge who tried this case charged the jury both as to the law 
and facts. We think he clearly stated the facts upon which the 
government relied for a verdict of guilty, the material part of the 
charge being as folio vi^s : 

"As I sald before, this is an Indictment against him for perjury, for mls- 
stating facts upon hls examination in this court, and upon that point I will 
explain to you that under tlie charge in the indic-tment and the testimony he 
was examlned hère for the purpose of ascertaining whether or not he had 
any property applicable to his creditors, exactly in the same way in which a 
bankrupt is examined when he goes to get the beneflt of the Bankrupt Law. 
He is examined to find if he had any property, and what property he bas ap- 
plicable to his creditors ; and I charge you on that point that the law is very 
fair to both creditors as well as to an unfortunate debtor. If a man has 
imfortunately contracted debts in the course of his business, the law does not 
load him up with that debt ; but it allows him to go into banliruptcy, to get rid 
of the debts, allows him to come into court and show by process of law that 

^=5>For otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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he bas donc ail lie conld, and he Is not to be liarasi^ed by process If he lias no 
property that he can dellver up to tlie law ; and I charge you that a man 
should be honest and truthful In his statements if he désires to be a bank- 
rupt, to take advantage of the Bankrupt I/aw, and continue to do his part, as 
an active working unit in the community of which he is a member, he can do 
so. So, on Rupplemental proceedings, if he wishes to show that, although there 
may be judgraents against him, he has no property which muy be applied to it, 
he will not be harassed ; but in each case the necessary prelimlnary re- 
quirement of the law is that he must tell the truth in his statement, and I 
charge you therefore that his examlnation in this court under the supplemental 
proceedings was that he was examined upon material and substantial matters, 
and his answers were to material and siibstantial questions, and that he was 
under an obligation to speak the truth, sworn obligation to speak the truth, 
and, if he failed to do It, why he is guilty of the crime of perjury. Then 
thls indictment is based upon his answers under that examlnation upon the 
theory that, in his answers as to the disposition of a certain fund, he know- 
ingly misstated the truth. A man mlght Inadvertently misstate the truth, 
either from lack of memory or niistake ; but to commit the crime of perjury 
he niust linowingly misstate the truth. The testlmony, which I am required 
by law to summarize, so as to direct your inlnds to the issues, is that on the 
26th day of January he borrowed or attempted to borrow from one N. P. 
Snioak, an oiflc-lal of the People's Bank of Bamberg, the sum of $3,000. Mr. 
Smoak's testlmony is that he applied for a loan from the bank. Mr. Smoak, 
who was ac"ting on behalf of the bank, notified him that his financial relations 
with the bank were such that he could not receive any fvirther advances from 
the bank. He then applied for a loan from Smoak personally, and Mr. 
Smoak says he agreed to lend him ,%S,000, to be personally lent to him upon 
the security of a morlgage of his stock of goods, about a few days, or a day or 
so, prior to the 26th of January. H« says that on the 26th of .Tanuary the de- 
fendant Spann came to him and produced before him a mortgage of his stock 
of goods to secure ?3,000, the mortgage being already recorded, and thereupou 
he handed Spann his check for $3,000, which was not to be used by Mr. Spann, 
however, untll some money which Smoak expected came in and should be put 
to Smoak's crédit in the bank ; the next day there appears upon the bank 
account of Smoak — the 27th January — a crédit of $3,000, and a débit of $3,000. 
New Smoak says he made no deposlt there, and was not entitled to any crédit 
of $3,000 that he knows of ; that the crédit for $3,000 put upon the books of the 
bank was made without his knowledge at ail. The débit of $3,000 he ad- 
mitted, and according to the testlmony of Denbow was a débit from a check, 
was the $3,000 from the check that he had given the day before to Spann, so 
that you see the day after he gave the check a deposlt of $3,000 was made to 
his crédit without his knowledge, according to his testlmony, and that the very 
same day a check for $3,000 was drawn from the bank. Smoak parted with 
no money ; his real balance In the bank was not diminishetl, and there was 
only this crossing of checks; the check that he had given for the $3,000 to 
Spann was paid out of the deposlt of $3,000 that he says came from he does 
not know where. 

"Now, the theory of the government, the prosecation, is that the $3,000 
crédit which made that $3,000 check was the resuit of a deix)sit of seven 
checks which Spann drew, ail dated the 2(ith day of January — a check to H. 
C. Folk for $500; check to F. W. Free for $500; check to Mayfield & Free 
for $1,000; check to O. A. Simmons for $450; check to Mrs. W. B. Bloom for 
$150; check to W. E. Spann for $250; and check to J. E. Spann for $150. 
vv'hich exàctly total $3,000. Now, on the same day, 27th January, which 
shows thls cross-deposlt and débit In the bank, that is, that the account of N. 
P. Smoak shows a cross-deposit, and checks or débit, of practlcally the same 
amounts, the account of J. A. Spann shows a crédit of $3,000, or a little more, 
and a débit of $3,000. Now, Denbow, the cashier, says that the débit of $3,000 
was from thèse seven checks, and the theory of the government is that Spann 
took the $3,000 check given him by Smoak and deposited it to his own ac- 
count, giving to Spann $3,000 crédit. Then he drew $3,000 of checks against 
him, thèse indlvldual checks, and deposited them again in bank to the crédit of 
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Smoak, whlch was nothing according to their theory but a cross-deposit and 
eross-check; and if their theorj' be correct, and you are satistied tliut was tliei 
testimony, tliat Smoak got crédit for ail tliese eheeks, as against the débit of 
his own clieek, and that Spann got tbe crédit of Smoak's cliecks as agaiust tlie 
débit of thèse checks, that no nioney had passed to anybody, Smoak never 
deposited any money, Spann never got any money, tbe bolders of thèse clieeks 
to whom they were issued never got any money, according to the bank there 
was a correct balance of débit and crédit on each side, but there still remained 
oiitstanding, as if valld and good, a mortgage of $3,000, the resuit of check 
and cross-debit, was that no money passed on either side, but there still re- 
mained outstanding a mortgage of $.3,000, and the contention of the prosecu- 
tion is that it was nothing but a fraudulent scheme to hav.e the appearance of 
a Iwrrowtng of money, so as to cover and couceal and give validity to tlie 
mortgage that was aiready of record ; that is the govemuient's tlieory. 

"They rely furtlier upon the testimony of Smoak that he bas never fore- 
closed this mortgage; the mortgage was got from hlm by Mr. W. E. Free, 
one of tlie flrm of Mayfield & Free, and that it was foreclosed, and the prop- 
erty sold under this mortgage, which the governraent contends, from the 
testimony, was simply an illusory or deçeptive mortgage, and Smoak says that 
when the property was sold a check was brought to hlm by Mr. J. E. Spann, 
the son of the défendant (whether hls own check or tliat of the Spann Mercan- 
tile Company he does not remember), for the .î.3,000, wlth , soniething that he 
supposed wus interest, making .$3,252, that he declined to recelve it, saylng that 
he had never made any loan or deposit against his check, that he had never 
parted with any money, and that he refused to receive it, but it was arrangea 
by this check that J. E. Spann presented him for $3,252 belng really deposited 
to his account, but he gave J. E. Spann, or Spann Mercantile Company, another 
check for $3,252, whlch just balanced the other. So Smoak's testimony is 
that he never parted with any money on the loan ; Smoak's testimony is that 
Spann never receiv.ed any money from him on tlie loan, and that he never re- 
ceived any money from the proceeds of the sale. The theory of the prosecutlon 
therefore Is that J. E. Spann, of the Spann Mercantile Company, recelved 
$3,250, the proceeds of the sale, approximately, on this mortgage, when really 
not a dollar had been paid out by Spann. In other words, that that $3,250 
was turned over to J. A. Spann, or through him to the Spann Mercantile Com- 
pany, without hls ever having pald a dollar for it, or recelved a dollar for it, 
or executed a valid mortgage. 

"Now that, gentlemen, is the theory of th.e prosecution, and if that theory 
were correct, why Spann would hâve executed and secured the benelit either 
to himself or to his son of $3,250 upon a fraudulent mortgage, if it was true ; 
but we are not trying him on the question of a fraudulent mortgage. \Ve are 
trying him upon the question whether or not he answered li-uly when he said 
that lie had really paid out that .$3,000 to the parties named under thèse dates 
In his exaininatlon, and hls testimony he gave there, and the circunistances 
of the fraudulent mortgage and the truth of the deposit of thèse checks to the 
crédit of Smoak, whieli offset his check, is niaterial only as shovving that his 
statements, that he had in reality paid his nioney to those people, tliat is a 
raaterial statement ; but this case stands or falls against him upon the question 
whether his explanation of the disposition of those checks to thèse parties 
was true or false. That is practieally the whole of this case. Did h.e really 
in good faith pay thèse checks to the parties to whom they were payable, or 
did he simply take the checks and go to the bank and deposit them to the 
crédit of Smoak, getting thèse parties to Indorse thein, so as to give counte- 
nance and appearanc-e to the validity of the mortgage? Did he go to the bank 
and deposit them to the crédit of Siiioak, so as to offset the crédit of $3,000? 
If he did not, he is not gullty ; but I charge you, if he did take thèse checks, 
and procure them to be indorsed by the iiartles to whom they were payable, 
and carrled them to the bank and deposited them to Smoak's account, so as 
to offset with thèse checks the débit ou Smoak's account, by hls check, and he 
was aware of it, and kiiew it, when he testified, then tlie jury would be justifled 
in finding him guilty, and that is practieally, gentlemen, the whole question. 

"Now, on that point as to the indorsemeut of the checks, why, of course, tlie 



SPANN V. UNITED STATES 521 

cbecks, as to the persons who Indorsed tliem, are very materlal pièces of testi- 
mony. TInfortunately they seem to liave disappeared ; but It Is admitted that 
the parties named in tliis letter, to wliom the checlvs were made payable, dld 
indorse them. Therefore, under the testimony takeii at thls tlme, the jury 
\voiild be justlfled in assumlnR that they were indorsed by those parties, air 
thoush yoii hâve not the cheeks beforc yon, so as to show you in whose hand- 
writlns thp Indorsements were, whcther the check to Mayfield & Free, in whose 
handwriting that indorsement was, or the check to J. E. Spann, or the check 
to Mrs. Bloom, in whose handwriting that was. How far that may be 
material it is impossible to state at thls tlme ; the cheeks are not hère, and 
ail the jury, upon the testimony as to the matter of the cheeks, can deal with 
is that the cheeks were indorsed by those parties; that brings yoti then to 
the question whetlier the indorsement was secured by Spann for the purpose of 
enabllng hlm to carry out his plan, not of paying them. but of apparentiy 
securlng a loan from Smoak for !f3,000 secvired by a mortgage, depositing it to 
the crédit of Smoak's account, so that he should owe Smoak nothing, and at 
the same tlme, protecting bis prop<>rty l)y a mortgage which really had no 
validity ; if he did it, then bis statements and answers to the interrogatorles 
were untrue, and, if he knew they were untrue wben he made them, then he 
would be guilty of perjury." 

The first two counts relate to the transaction with Smoak, and, as 
we hâve stated, défendant was found guilty on thèse counts. It appears 
that évidence could not be produced as to the other counts, and there- 
fore défendant was found not guilty as to them. 

[ 1 ] It is insisted by the first assignment of error that the court be- 
low erred — 

"in admlttlng paroi and secondary évidence to prove the existence and peud- 
eney of a proeeedlng in court, upon which proceeding the indlctment in thls 
case is bastnl, and in allowlng witness to testlfy .as to the contents of the 
sald proceeding, when the record in said case was the direct and best évi- 
dence." 

As respects this point it appears from the transcript of the évidence 
that : 

"The prosecutior. first Introdueed, without objection, the stenograplier's 
ofiiclal notes of the testimony ghen by J. A. Spann, the défendant, on his ex- 
aniinntion before the Honorable Henry A. M. Smltb, on the ."îd March, 1916, in 
the suppleniontary proceedings in the case of Read Phosphate Company, plaln- 
tlff, V. J. A. Spann, défendant, as the same is fully set out in the Indictment 
hère." 

There being no exception taken to the admission of this testimony 
upon which to base this assignment, as required by the rules, we deem 
it unnecessary to enter into further discussion of this point than to say 
that, if there had been exception thereto, we think the évidence in ques- 
tion is compétent. 

[2,3] The second assignment of error relates to the ruling of the 
court in admitting the loose leaf ledger sheets of the People's Bank of 
Bamberg, showing the accounts of J. A. Spann and N. P. Smoak, 
without accounting for original entries or memoranda from which the 
ledger entries were made. The following statement is contained in the 
record as respects thèse entries: 

"Q. Who made thèse entries. A. I did. Q. Hâve you the cheeks and de- 
poslt slips relative to those deposlts and the cheeks? A. I hâve not; tliis 
record hère shows that deposit slips and cheeks were returned to Mr. Spanli 
that day. Q. Both deposit slips and cheeks? A. Yes, sir." ■ 

Both of the ahove ledger acc-ounts offered in évidence by Mr. Waiing. 
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Mr. Mayfield then objected to the introduction of samé on the 
ground that they were irrelevant and immaterial. There is nothing 
whatever in the record to show that an objection was made at the time 
thèse shps were offered upon the grounds set f orth in the assignment. 
In addition to this, it appears that the original memoranda pertaining to 
the defendant's account, consisting of checks and deposit slips, had been 
delivered to the défendant himself. Under thèse circumstances the 
court below very properly held that, the checks in question being in the 
possession of the défendant, it was impossible for the bank to produce 
them. 

[4] By the third assignment it is insisted that the court below err- 
ed— 

"In admitting the testimony of N. P. Smoak to the fact that no deposit In 
the bank was made by hlm to cover cheek drawn and glven by hlm to J. A. 
Spann, on or about the 26th day of January, 1S>17." 

We think this évidence was material to the issue then being tried, 
relating, as it did, to the transaction at the time the alleged mortgage 
was executed. In other words, it tended to show that the mortgage 
was not bona fide, and clearly mtended as a means hy which the de- 
fendant could élude his creditors and create the impression that his 
property was ail covered by mortgage, while, according to this évidence, 
such was not the case. 

[5] By the last assignment of error it is insisted that the judge err- 
ed in refusing to charge the jury that more weight was to be attached 
to direct testimony, when uncontradicted by an unimpeached witness, 
than to any inference to be drawn from facts and circumstances. It 
appears from the following statements that the judge clearly stated the 
law as respects the point to be raised by this assignment, and we think 
his ruling on this point was eminently proper and should be sustained. 

"Mr. Mayfield: Upon the point that where there is iK>sitive testluiony by a 
crédible witness It overrides any déductions or reasonings to the contrary. 

"Court : No, sir ; I won't charge that, because you may not believe hlm. 

"Mr. Mayfleld : I say a crédible witness. 

"Court : I charge you that whether or not the positive testimony overrides 
is for the jury ; it dei>ends upon tlie credibillty you give the witness ; of course, 
if the jury believes hlm, it overrides, but whether you believe him or not Is 
for you. 

"(Mr. Mayfield excepts to this part of tlie charge.) 

"Court: I charge you, gentlemen, and repeat it, there may be a thousand 
witnesses, who are pcsitive ; but If you think the circumstances show that 
their credibllity is not good and you don't believe them, then you are not 
bound to believe them, any one of them or any part of them, and you are 
entitled in that case, according to the credibillty which you extend to then), to 
overrlde tlieir credibillty by the circumstances." 

An examination of the proceedings in the court below, we think, 
clearly discloses the fact that the défendant deliberately entered into a 
scheme whereby he hoped to cover up his property with the alleged 
mortgage, which in reality had no foundation. It was evidently his 
purpose by this fraudulent scheme to create the impression upon his 
creditors that he had no property which could be reached by exécution 
or other process, whereas in truth and fact his sole object was, without 
any considération whatever being passed, to get his property into the 
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hands of his son, and thus deprive his creditors of that to which they 
were entitled. We think that the charge of the judge who heard this 
case was eminently fair. Upon such charge the jury has said they are 
satisfied beyond a reasonable doubt as to the guilt of the défendant, 
and we find no reason to distiirb this verdict. 

Therefore the judgnient of the court belovv is affirmed. 



■R. I. DTJ PONT DE NEMOURS & CO. v. KETJ^Y. 

(Circuit Court of Appeals, Fourth Circuit. July 15, 1918.) 

No. 1619. 

1. Masteb and Servant ©=284(3) — Injuey — Questions for Jury. 

On conflicting évidence in servant's action for injury from fall of 
scaffold, wlietlier lie was required to go on it in the course of his em- 
ployment kel4 for jury. 

2. Master anp Servant <S='2S6(17) — Defective Scaffold — Jury Question. 

Wliether a master was négligent in the construc-tion of a scaffold from 
which a s;^rvant fell and was injured Jield for the jury. 

3. Master and Servant ©=280(19)— Contributory Négligence — Knowledge 

OF Dei-ects — Question for Jury. 

Whether a servant Icnew of defects in a scaffold and was négligent in 
using it held for the jury. 

4. Master akd Servant <S=3235(4) — Injury — Scaffold — Riqht to Assume 

Proi'er Construction. 

Servant, required to work on scaffold, had right to assume it was prop- 
erly constructed. 

5. Evidence <@=419(20)— Parol Evidence — Release — Considération. 

Oral testimony of master, in support of written release by servant ol 
cluim for injury in considération of .?5, that statutory beneflts for in- 
jured employés were prouiised, was in direct conflict with wrlting, and 
so unavailing. 

6. Release i@=35ô— Considération — I^esumption. 

A considération of only $5 for a release of elaim by an employé seri- 
ously injured raises the presumption of imposition. 

7. Compromise and Settlement <S=^23(3) — Evidence. 

It being inferable that half pay allowances by master to injured serv- 
ant while disabled were made an a mère kindness, failure of employé to 
return the money wa.s not conclusive of aeceptance thereof in whole or 
partial satisfaction of claim. 

8. Teial i®=52t)0(l) — Instructions — Requests Covered. 

Ail the issues being fuUy and accurately covered by the charge, re- 
quested instructions need not be given. 

In Errer to the District Court of the United States for the East- 
ern District of Virginia, at Richmond; Edmund Waddih, Jr., Judge. 

Action by Eugène P. Kelly against E. I. Du Pont de Nemours & 
Co. Judgment for plaintiff, and défendant brings error. Affirmed. 

Charles E. Plummer and J. Gordon Bohannan, both of Petersburg, 
Va., for plaintiff in error. 

L. O. Wendenburg, of Richmond, Va., for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

©=:9For otber cases see same topic & KEY-NUMDEH in ail Key-Numbered Dlgésts £ ladexes 
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WOODS, Circuit Judge. The plaintiff, a carpenter, while em- 
ployed by the défendant, f ell f rom a scaffold and was seriously in- 
jured. In a déclaration containing 5 counts, and covering 8 closely 
printed pages, the fall is alleged to hâve been due to the breaking o'f 
the scaffold, because (1) the supports of the board from which plain- 
tiff fell were too weak, and (2) the brackets which supported the 
boards were se defectively constructed that the board on which plain- 
tiff was walking crept away from its support and fell ; and on this 
négligence is chargea to the défendant (1) in not providing its em- 
ployé a reasonably safe place to work, and (2) in not making a reason- 
able inspection of the support. 

By an answer containing 15 paragraphs the défendant sets up (1) 
gênerai déniai ; (2) contributory négligence ; (3) assumption of risk ; 
(4) négligence of fellow servant; (5) discharge by written release 
for a valuable considération. The plaintiff recovered judgment, and 
the case cornes hère on 25 assignments of error, based on an equal 
number of exceptions. 

There was no error in refusing the motion to direct a verdict made 
on the grounds: (1) The plaintiff was not required to go on the 
scaffold in the performance of bis duties as an employé, and went 
there without the knowledge or consent of the défendant ; (2) no 
actionable négligence on the part of the défendant was proved; (3) 
plaintiff assumed the risk of his employment; (4) plaintiff was guilty 
of contributory négligence; (5) plaintiff released ail his rights against 
the défendant. 

[1-4] According to plaintiff 's évidence, he worked under one Crow- 
der as his "walking boss." Crowder, on the day of the accident, di- 
rected him to obey orders of one Davis. Davis ordered him to go on 
the scaffold and get a chalk Une left there. While he was on the 
scaffold in obédience to this order the plank on which he was stand- 
ing fell. The évidence on behalf of the défendant that the plaintiff 
was not put under the orders of a man named Davis, and that no em- 
ployé named Davis could be found to testify that he ordered plaintiff 
to go on the scaffold, made a strong showing in support of the de- 
fendant's contention that plaintiff was not required to go on the 
scaffold in the course of his employment, especially in view of the 
plaintiff 's rather confused testimony on the subject. Nevertheless, 
taking ail the évidence together, an issue of fact on this point was 
made for the jury. 

The next issue was whether the défendant had constructed a scaf- 
fold, which the foreman as well as the plaintiff had the right to as- 
sume was reasonably safe to work on, so negligently that it fell from 
plaintiff's weight. There was abundant évidence that plaintiff fell 
because the scaffold was negligently constructed. He had the right 
to assume that it was properly constructed. There was évidence that 
he did not know of the faulty construction, and there was no con- 
chisive évidence that the faulty construction was so obvious that plain- 
tiff should hâve observed it and refused to go on the scaffold. 

We find in the record no évidence of contributory négligence ; but. 
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if there was, it certainly was not a sufficient basis for the contention 
that no issue was left for the jury. 

[5, 6] The paper under seal, rehed on as a release, expressing a 
considération of $5, purported to release défendant in this language: 

"I hereby release and forever dischar^e said eompany froni any and ail ac- 
tions, causes of action, elaims, and deniands for, upon, or by reason of any 
damage, loss, or Injurj-, of whatsœver kind or nature, whieh heretofore has 
been, or wlilcli hereafter may be, sustained by me in conséquence of such 
accident or injury. It Is agreed tliat said payment is made in full settlement, 
compromise, and satisfaction of any daim arising from the aforesaid acci- 
dent or injury, and îs not to be eonstriied as an admission on the part of 
said Company of any liabllity wliatsoever on account thereof." 

In support of the release, one Ralph Derr, an employé of défendant 
who took it, testified that at the time it was taken he, as agent of 
the défendant, orally promised the plaintiff the benefits receivable by 
injured employés under the New Jersey statute (Act April 4, 1911 
[P. L. p. 134], as amended by Act April 1, 1913 [P. L. p. 302]), 
and thus substituted by agreement this stattitory liability for any 
common-law liability. This oral testimony that the liability provided 
by the statute of another state should be substituted for any common- 
law liabihty was in direct conflict with the written instrument, which 
was in terms an absolute release, and therefore it was unavailing to 
support the claim of substituted liability. Smith Lumber & Manufac- 
turing Co. V. Parker, 224 Fed. 347, 140 C. C. A. 33, and authorities 
cited. 

Derr testified that he had no authority to alter the form of the re- 
lease as printed. If his testimony is to be taken, it leads to the in- 
ference that the purpose of the défendant was to bind the injured em- 
ployé by a written release while refusing to bind itself to a consid- 
ération, except by the loose oral statement of a subordinate employé. 
Indeed, the défendant failed to show even that Derr had oral author- 
ity to undertake to alter the written release by an oral agreement to 
substitute the liability provided by the New Jersey statute for the 
common-law liability ; for according to the testimony his authoriza- 
tion from the E. I. Du Pont de Nemours Powder Company expired 
when the business was taken over by the défendant eompany. Derr 
could not testify with certainty that when the business was taken over 
he had received any authority from the défendant to make the substi- 
tute liability. We hâve, then, a release presented by the défendant, 
taken from a man seriously injured on the head, for the considération 
of $5, which considération was not enlarged by any obligation binding 
on the défendant. This inequality in the entire transaction was itself 
sufficient to raise, not only the question of fraud, but the presumption 
of imposition. 

There was no such ratification by the plaintifï of the release as to 
bind him, or by the défendant of the oral agreement for liability in 
accordance with the New Jersey statute, testified to by Derr, as to 
bind it. There is nothing in the évidence from which it can be in- 
ferred that the plaintifï was ever informed by any one what would 
be the benefits under the New Jersey statute. Derr himself seems 
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not to hâve known. The évidence of Derr and others was to thè 
effect that plaintiff was perfectly rational at the time he signed the 
paper; but the plaintiff himself testified that he was in such a weak 
mental state that he had no recollection of signing it, and that he 
did not know until after the suit was commenced that he had 
signed it. 

[7] Further, the défendant did not, after the exécution of the re- 
lease and the alleged substitution of the liability fixed by the New 
Jersey statute, pay or in any way indicate an intention to pay for 
plaintiff's permanent disability according to the New Jersey statute. 
From this fact the jury might well infer that the défendant made the 
half pay allowances while plaintiff was disabled as a matter of kind- 
ness and not of obligation, and that the plaintiff so understood it until 
Derr testified on the trial. The failure of the plaintiff to return the 
payments made was not, under the circumstances, conclusive that he 
accépted them as satisfaction, or even part satisfaction, of his claim. 
Had counsel so requested, défendant would hâve been entitled to an 
instruction that the damages found should be credited with the pay- 
ments made. 

Négligence of a fellow servant was not involved, for there was 
no allégation and no proof that it was négligent to order the plaintiff 
to go on the scaffold. It follows that on none of the grounds pre- 
sented would a directed verdict hâve been proper. 

[8] The District Judge charged the jury fully and accurately in 
applying the familiar law to ail the issues involved. His refusai to 
charge in the language of the requests, and with the élaboration de- 
sired by counsel, was not error. 

Affîrmed. 



TUNISON V. GUTHRIB et al. 

In re DAKOTA COAL & COIvE CO. 

(Circuit Court of Appeals, Fourtli Circuit. July 22, 1018.) 

No. 1622. 

Attobivet and Client >S=>135 — Contract— Performance. 

Under the évidence, held, contract of attorney with flnancially em- 
barrassée! nilnlng company to rearrange Its affalrs, so as to relieve it from 
control of its sales agent, and directors from liability as indorsers, was 
not performed, so as to entltle attorney to the stipulated fee. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi, in Bankruptcy; Alston G. 
Dayton, Judge. 

In the matter of the Dakota Coal & Coke Company, bankrupt. From 
a decree of the District Court, reversing ruling of the référée, and 
directing refusai of the claim of B. C. Tuilison, allowed by the référée, 
over objections of Doty Guthrie and others, claimant appeals. Af- 
firmed. 

©ssPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indeies 
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E. M. Showalter, of Fairmont, W. Va., for appellant. 

G. B. Shaw, of Greensburg, Pa. (Neely & Lively, of Fairmont, W. 
Va., and John G. Silsley, of Greensburg, Pa., on the brief), for ap- 
pellees. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. In the fall of 1915, the Dakota Coal & 
Coke Company, a West Virginia mining corporation, was in financial 
straits. It owed altogether upwards of $150,000, including notes to the 
amount of about $85,000, indorsed by its directors and the appellee 
Guthrie, and some of its creditors were pressing. Its sales agent was 
the Commonwealth Fuel Company, of Pittsburg, and that concern 
seems to hâve been in charge and control of its coal opérations. It 
was indebted to the fuel company to the aggregate of about $51,000, 
subject, perhaps, to soine offsets. This indebtedness included six 
notes, of $1,000 each, indorsed by directors, and also a note of $20,000, 
secured by like indorsement and by a mortgage or deed of trust which 
the fuel Company was threatening to foreclose. The secretary of the 
coal company, W. H. Cochrane, lived in Pittsburg, and meetings of the 
directors were often held at his office in that city, or at the office of 
the fuel company. 

At the instance of Cochrane, the appellant, Tunison, a Pittsburg 
lawyer, had several conférences with some of the directors at Greens- 
burg, Pa., at which the affairs of the company were fully discussed. 
Omitting détails, it transpired that Tunison ofïered to submit a plan of 
relief, if paid the compensation he demanded. On the 19th of October 
a resolution was adopted, as appears from the minutes of the board, 
to the effect that appellant be paid the sum of $5,000 "for a plan to 
raise and pay such moneys on a plan evolved by him on which to re- 
finance and refund pressing obligations, and especially the trust deed 
of the Commonwealth Fuel Company, provided said plan is accepted 
by this board and put into successful opération by him with the assist- 
ance of this board and the company, and that said refunding be ac- 
complished, ail to be done by him in the best interests of the company 
and in no wise to be done in any other interests." A few days laier, 
in a communication too long to reproduce, Tunison submitted two 
plans, one for a bond issue, which was impracticable, because the com- 
pany held its coal lands only by lease, and the other for a transfer of 
the sales agency to the firm of Hite & Rafetto, who he stated would 
take over the obligation secured by the trust deed, extend the time of 
payment, and reduce the interest thereon, and make certain advances 
of money, etc. As to the results which would be secured he said : 

"This plan relleves the directors and Mr. Guthrie of their Indorsement upon 
the $20,000 note, as well as the six $1,000 notes held by the fuel company, and 
materlally reduces the Indorsement liabllity of Mr. Guthrie and the directors. 
* • ♦ Thèse sales agents wUl hâve absolutely nothlng to do with the prin- 
cipal opération of the properties, nelther wlU they undertake to keep the books 
«f your company. They will be merely exclusive sales agents." 
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He also stated, what the directors apparently utiderstood before, 
that the fuel company wovikl accept $40,000 in cash in fiiU of ail its 
daims against the coal company and assign the same to the nominee of 
the board. At a meeting held on the 28th of October it was voted, 
though not unanimously, to accept this plan, and a committce of two, 
Cochrane and Director E. E. Morris, was appointed "to negotiate and 
close a contract with sales agent as proposée! in the communication of 
B. C. Tunison this day received and filed, and that said committce hâve 
full discrétion in providing for the détails of such contract." The min- 
utes of that meeting, after a minor correction, were "approved as 
read" on the 4th of November. 

The committce made a contract with Hite & Rafetto, dated October 
29, and in a report to the board, under date of November 3, asked a 
ratification of its action in that regard. The minutes of the November 
10 meeting show that the report was "ordered withdrawn," and that no 
vote was taken on the motion to ratify the contract; the chair ruling 
that, "as the contract had been executed by the committce appointed 
to negotiate and close it, ratification by the board was unnecessary." 
Under this contract, to which further référence will presently be made, 
Hite & Rafetto became the "sole and exclusive" sales agent of the 
company. They gave Tunison, acting for the committce, the $35,000 
agreed to be advanced, of which $20,000 was for an assignment to 
them of the note for that amount indorsed by the directors and secured 
by deed of trust, as above stated. Of the $15,000 balance, for which 
the company was to give them its note, $14,000 was paid to the fuel 
company in full of its unsecured claim, stated to be $25,628.20 as of 
September 30, and $1,000 retained by Tunison on account of his serv- 
ices. A contract with the fuel company of about the same date pro- 
vided for the termination of its agency and for the graduai payment 
of the six $1,000 notes, indorsed by the directors and Guthrie, which 
that company continued to hold. 

Whatever relief the coal company thus obtained proved to be but 
tèrhporary, for it was adjudicated bankrupt a few months thereafter. 
In due course Tunison filed a claim for the balance alleged to be due 
upon a contract to pay him $5,000 for professional services. The five 
appellees, two of them creditors and ail of them stockholders of the 
corporation, filed objections to the claim, but it was allowed in full by 
the référée. Upon pétition for review the court below, by decree of 
August 6, 1917, reversed the ruling of the référée and directed that 
the claim be refused. Tunison appeals. In the meantime, owing to 
the rapid advance of coal priées and the value of coal properties, the 
trustées were able to pay to creditors the full amount of their claims, 
and to stockholders a dividend of 44 per cent, on the par value of their 
shares. 

For the purpose of deciding the case thus outlined, it will be assum- 
ed that Tunison was duly employed to advise and assist the company 
in its grave embarrassment, that nothing appears which made it im- 
proper for him to act as its attorney, that his written proposai to the 
board of directors and their acceptance of the same by resolution con- 
stiiuted a valid contract, and that he is not shown to hâve acted other- 
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wise tlian in entire good faith. But we are nevertheless of opinion that 
his claim was properly rejected as a contract obligation, for the reason 
that lie failed in essential respects to accomplish results in accordance 
with his représentations ; and there are some circumstances connected 
with his employment which seem to justify holding him to at least the 
substantial performance of his undertaking. He had been for some 
time the attorney of Hite & Rafetto, and continued to represent them 
afterwards. Their contract with the coal company was drawn by him, 
and they had no other counsel. He was the personal attorney and 
friend of Cochrane, and it was Cochrane's insistence, to put it mildly, 
that got from the board a reluctant assent to his proposai. In view of 
thèse relations, if on no other account, it was due to himself, as well 
as the directors, that he secure for them the benefits they had a right 
to expect from the arrangement. 

In important particulars his promises were not fulfilled. For exam- 
ple, in his communication of October 27 he repeated the assurance 
that the plan therein proposed would restore to the company the actual 
management of its plant, then in the hands of the fuel company, and 
this appears to hâve been strongly desired by the directors. But the 
contract two days later with Hite & Rafetto expressly bound the com- 
pany to employ a superintendent and manager to be approved by them, 
which in efïect put the whole mining opérations under their control. 
And so it quickl}' turned out. The manager appointed by the board on 
the lOth of November, Cochrane voting in the négative, was virtually 
forced to resign after a service of 11 days, because he was said to be 
unsatisfactory to Hite & Rafetto, and Cochrane thereupon appointed 
another manager, who presumably met with their approval. It would 
seem that the committee had no power to make such a contract, since 
its only authority was to "close a contract with sales agent as pro- 
posed in the communication of B. C. Tunison," and manifestly that 
communication, with référence to the provision hère considered, was 
of quite the opposite import. But, even if the contract actually made, 
though unratified, be binding on the company, which we décline to 
hold, the fact remains that in this material respect Tunison failed to 
meet the conditions of his employment. 

It was also definitely stated in his proposai, as quoted above, that 
the plan presented by him would relieve the directors from their lia- 
bility as indorsers on the notes of the fuel company ; and this was con- 
firmed by his own testimony before the référée, as follows : 

"Q. In your letter submitted, your proposition In wrltlng, dld you not state 
that the plan you had to propose wonld release the Indorsers on the |20,(K>0 
note? A. Yes. sir; I did. Q. And on the sl.x: ifl.OOO note.ç? A. Yes, sir. Q. 
And that it would mateiially reduce the liability of Mr. Guthrle aud the 
other directors? A. I did." 

But this promise, to so describe it, was in no part kept. Hite & Ra- 
fetto simply took over the $20,000 note, with ail the security therefor 
which the fuel company held, and there was no discharge or réduction 
of any indorser's liability. 

Without further récital, it is enough to feay that ail Tunison did, so 
far as we can see, amounted to little more than a transfer of the sales 
252 F.-^ 
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ag'ency to Hite & Rafetto, with the incidental extension of time on the 
fuel company's debt and some abatement of interest on the $20,000 
note. This was so far short of what he undertook to accomplish as 
to deprive him of the right to enforce a contract made in reliance upon 
his représentations. That he performed services of considérable value 
to the Company is not to be doubted, but the claim hère presented is 
not based upon quantum meruit, and we hâve no occasion to consider 
whether the $1,000 he retained was sufficient compensation. 
Aihrmed. 



CENTRAI^ BANK & TRUST CORPORATION et al. v. CLEVELAND et al. 

(Circuit Court of Appeals, Fourth Circuit. July 19, 1918.) 

No. 1612. 

1. Receiver.s <g=>40— Public Utilities— Receiveh's Certificates. 

In considering the question of appointment of a recel ver for a public 
utllity corporation, the court wlU assume, unless it otherwis*; appears, that 
it can be operated so as not at least further to Impair the value of assets, 
and will direct it to be operated, eveu by the issue of receiver's certificates, 
untll arrangements can be made to meet the exigencies of its stoppage. 

2. Kailboads <S='215 — Opeeation— Proceedings to Compeœ,— Opération ai 

Loss. 

Where a small branch railway has for some years been running at a 
loss, and has been unable to pay indebtedness, résidents, who are nelther 
stockholders nor credltors, cannot requlre coiitluued opération of such rail- 
road. 

Appeal f rom the District Court of the United States for the Western 
District of South Carolina, at Greenville ; Joseph T. Johnson, Judge. 

Bill by the Central Bank & Trust Corporation as mortgagee, against 
the Greenville & Western Railway Company, for foreclosure and sale 
of the railroad. Upon appointment of a receiver and an order dis- 
continuing opération of trains, R. Mays Cleveland and others inter- 
vene. Frotri an order appointing a co-receiver of the défendant, and 
directing receivers to issue receivers' certificates, the Central Bank & 
Trust Corporation and others appeal. Remanded for modification. 

Joseph A. McCullough, of Greenville, S. C. (McCuUough, Martin & 
Blythe, of Greenville, S. C., on the brief), for appellants. 

C. F. Haynsworth, of Greenville, S. C. (H. J. Haynsworth, of Green- 
ville, S. C, on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. This is an appeal from an order appoint- 
ing a co-receiver of the défendant the Greenville & Western Railway 
Company, and directing the receivers to issue receivers' certificates not 
to exceed the sum of $3,000, and use the proceeds thereof, or so much 
as may be necessary, in repairing the roadbed of the railway, so as to 
make it safe to operate trains over the same, and, as soon as trains 
can be safely run over the road, to résume the opération thereof. It 

<Ss»For other cases see same topic £ KEY->IUMBER in ail Key-Numbered Digeate & Indexes 
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appears that the Greenville & Western Railway Company, : owner of 
a small railway covering some 23 miles of railway in the state of 
South Carolina, in Greenville county, had paid no interest on its first 
mortgag-e bonds, and had also for some years been running at a net 
loss every year, which net loss aggregated on the 31st day of August, 
1917, the sum of $41,589.99. A bill was filed by the Central Bank & 
Trust Company, as mortgagee, in the District Court of the United 
States for the Western District of South Carolina against the Green- 
ville & Western Railway Company for the foreclosure and sale of the 
railroad, and the application of the proceeds to the payment of the 
first mortgage bonds. Under this bill a receiver was appointed, and 
subsequently, on the application of the receiver to the effect that the 
road was in an unsafe condition, and that since the appointment of 
a receiver it had been operated at a loss, the judge of the District Court 
ordered that the receiver be authorized to discontinue the opération 
of trains over the road until the further order of the court. Thcre- 
upon a pétition was filed in the court by a number of résidents and 
property owners along the line of the railroad, asking the leave of the 
court to intervene, and that the court should rescind its order authoriz- 
ing the discontinuance of the opération of the railroad, and that the 
receivers should be directed to continue the opération of the railroad. 
This intervention was permitted by the court, and an answer filed to 
the pétition, and on the hearing of it, and the testimony taken under it, 
the presiding judge made the order f rom which this appeal is taken. 

It appears that ail parties interested in the railroad are before the 
court — the mortgagee for the bondholders, the unsecured creditors, the 
railroad company, and its stockholders. It further appears that the 
amount of bonds outstanding secured by the mortgage is largely in 
excess of any possible value of the railroad and its assets ; its outstand- 
ing first mortgage bonds alone being in amount $460,000, with a large 
amount of unpaid interest. It further appears that thèse interveners 
are people who are neither stockholders, nor creditors, nor bondhold- 
ers of the railroad company, but simply outsiders, résidents along the 
line of the railroad, who are discommoded by its nonoperation, and who 
now attempt to assert their claim as the right of the public to hâve the 
railroad operated. The contention of thèse interveners is that, under 
the law, the court can compel (as the state of South Carolina in their 
view can compel) the opération of the railroad, although its opération 
is at a continuons loss, and may mean a continuons impairment and 
ultimate possible entire loss of ail the capital invested in the railway. 
The logical conséquence of their contention is that the efïect of sub- 
scribing to the capital, or lending on the application of a railroad com- 
pany, and its construction therewith, is to subject ail the property of 
the corporation to a first lien to the state for the indefinite opération 
of the road, and, although its opération may prove to be unprofitable 
and at a loss, the owners of the property, or the holders of securities 
secured by a lien upon the property, cannot cease opération and realize 
on the security, but they are bound to continue the opération of it, 
even to the entire exhaustion of the assets of the railroad. 

Upon this point the controversy is between ail the persons who hâve 
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any financial interest in fhe property on the one side, and on the otlier 
only the interveners, who hâve no financial interest in the property, but 
claim the right on behalf of the pubHc to compel the opération of the 
railroad upon the theory that in the case of a raihvay the pubHc has 
a right to compel its opération, even if the resuit be the séquestration 
of the entire amount invested without compensation to the owners. 
This court has authoritatively declared its view to be the contrary oi 
this contention. 

A railroad was formerly constructed along the very line of the rail- 
road now concerned. Its name was the Carolina, Knoxville & Western 
Railway Company. Thé opération of the railroad having proved un- 
successful, and that it could only be operated at a loss, f oreclosure pro- 
ceedings were instituted, in the Circuit Court of the United States for 
the District of South Carolina, for foreclosure and sale, and a sale at 
auction was ordered. It was twice exposed for sale at auction without 
any bidders, and it was finally bid in for $15,000. The purchaser did 
not attempt to operate it, but sought to remove and sell the rails. 
Thereupon a number of persons, relators, acting in the name of the 
state, just as in the présent cause, intervened and sought to hâve the 
court require the rails taken up and sold to be replaced by the pur- 
chaser and the road to be operated. 

The case came on to be heard before Judge Simonton, sitting in the 
Circuit Court. The very point was made that is made in the présent 
case, that under the statute of the state of South Carolina referred to 
in the order of the learned judge below, slightly modified as embodied 
in section 3117 of the Code of Laws of South Carolina, the purchaser 
of a railroad was required to organize and put it in opération within 
60 days of the purchase and acquisition thereof, and that that meant 
that the stockholders accepted an obligation to maintain and operate, 
and keep on operating, although the opération was at a loss. After a 
full hearing Judge Simonton decided to the contrary. Jack v. Williams, 
113 Fed. 823. He held that, while a railroad was in a sensé a public 
concern, for whose construction and opération the action of the sov- 
ereign was needed, yet that, whilst thus serving the public, no corpora- 
tion or person is thereby bound to continue the service without a rea- 
sonable rémunération. No one can be compelled to serve the public for 
nothing. Private property of no kind, including railroad property, can 
be used for public purposes without compensation. He decided, fur- 
ther, that the efïect of the act of the Législature referred to was not 
to forfeit or sequestrate the property of a railroad company to the use 
of the public, by requiring its opération even at a loss, but only that, 
if the purchasers did not organize and operate within the time lim- 
ited, they forfeited the franchises of the railroad corporation. The 
state could not compel the stockholders to exhaust their assets in the 
opération of a losing concern, but it could say that, if you do not choose 
to operate, you shall not be entitled to the public franchises given to a 
common carrier, and in that case the only thing left to the owners of 
the property would be to sell the property, without being able at the 
sale of the property to sell the franchises and the right of opération. 

That décision was appealed from, but was affirmed by this court. 
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State of South CaroHna v. Jack, 145 Fed. 281, 76 C. C. A. 165. This 
court affirmed the judgment of Judge Simonton, and the only question 
would be whether it be so that it be established that the road cannot 
be operated except at a loss to the owners. This court further held in 
that case that the very fact that the road does not pay the expenses of 
running trains was persuasive évidence that the service to the pubHc 
did not require it to be kept in ooeration. The learned judge below in 
the présent cause in his order finds as a conclusion of fact that the 
railroad has lost money from the beginning, but voices his belief that, 
notwithstanding previous losses, the receivers should issue a sufficienL 
amount of receivers' certificates to put the railroad in condition to run 
trains over it, and that the interest of the public made this service im- 
perative, and that he is bound to believe that such service would be 
equally iDeneficial to bondholders. 

Were this the case of a private corporation, there would be no difR- 
culty. The rule is generally accepted in the case of private financial 
corporations that, without the assent of the existing lienholders, a court 
of equity will not, by the issue of receivers' certificates, displace prior 
liens, save to the extent actually required for necessary expenditures 
incident to administering the assets and preserving the property from 
détérioration pending the winding up of the business and the settle- 
ment of the receivership. The whole rule is fully discussed in Inter- 
national Trust Co. v. Decker Bros., 152 Fed. 78, 81 C. C. A. 302, 11 
T. R. A. (N. S.) 152, cited and reaflîrmed in Nowell v. International 
Trust Co., 169 Fed. 505, 94 C. C. A. 589. It seems, also, generally 
accepted that, where a receiver is directed to operate a business, it is 
because the income of opération will, as clearly shown by the facts, 
exceed the outgo, and the opération therefore be bénéficiai to the hold- 
ers of the liens ; the income being the primary fund to which the ex- 
penses of a receivership must be ref erred. 

In the case, however, of pubhc utility corporations, especially in the 
cases of railways, the rule has been modified by reason of the interest 
that the public hâve in the opération of the concern. In the case of a 
great railway corporation, for instance, if suddenly its opération were 
put an end to, ail the avenues of transportation and trade around wbich 
public life and interests had grown up and clustered for many years, 
would be destructively paralyzed by a sudden stoppage. So, also, in 
the case of a receivership of a large public utility corporation for the 
fumishing of gas, water, or other public necessity to a community— its 
sudden stoppage would entail such untold injury to the community that 
the stoppage is not permitted; and the theory has been adopted that, 
unless it manifestly appears otherwise, the very existence of the utility 
corporation shows that it can be operated at sufficient income to pay 
its cost of opération and not to impair the value of the property. 

[1] This does not mean, however, in thèse cases, that the courts 
hâve a right to require an indefinite opération, to the exhaustion of the 
assets, but that, in view of the fact that the public utility corporation 
has been created and exists, the court will take it for granted that it 
can be operated so as not at least further to impair the value of the as- 
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sets, and will direct it to be operated, even by the issue of receivers' 
certificates, until arrangements can be made to meet the exigencies. If 
it should be found that it cannot be operated, except at a loss, it would 
be open to the public, if it be authorized as a public measure, to con- 
demn the property and take it for public purposes at its ascertained 
value ; but it cannot take it by the method of requiring its opération to 
the absolute exhaustion of the assets, and in that way efifect the taking 
of private property for public purposes without compensation. 

There has been no case in which such a doctrine has been announced. 
For the gênerai rule, see Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 
672; Union Trust Co. v. Illinois Midland Co., 117 U. S. 434, 6 Sup. 
Ct. 809, 29 L. Ed. 963; Kneeland v. American Loan Co., 136 U. S. 89, 
97, 10 Sup. Ct. 950, 34 L. Ed. 379; Thomas v. Western Car. Co., 
149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663 ; V. & A. Coal Co. v. Cen- 
tral R. R. Co., 170 U. S. 355, 18 Sup. Ct. 657, 42 h- Ed. 1068. The 
principle decided in thèse cases extends to the efïect that certain classes 
of debts already incurred for operating expenses may, by reason of the 
public right and necessity for opération, be given priority in payment 
over mortgage liens, under the view also that, Hke supplies advanced or 
repairs made to a vessel, they had been actually necessary to préserve 
the existence of the res itself, upon the existence of which res ail other 
Hens depended. 

The présent case, however, does net fall in any of thèse catégories. 
In the first place, it is a small branch railroad, and it is not the public, 
as a gênerai whole, which is affected, but only the limited number of 
individuals who are connected with the neighborhood of a small branch 
railroad. Next, the facts show that it is unreasonable to expect this 
railroad to be operated, so as to pay its costs of opération, except as a 
spéculative hope. The only grounds upon which expectations are 
based that it can be operated so as not to entail f urther loss by the op- 
erating expenses being greater thàn the operating receipts is a spécu- 
lative hope that business may be built up so as to hâve this resuit. 
This is not a conclusion based upon past opération, but a hope voiced 
upon spéculative contingencies. The railroad, theref ore, is in the same 
position as the line referred to in the previous case, when it was or- 
dered in the previous decree of this court to be sold. 

[2] The insistence of the relators in this intervention is in efïect 
that private property should be taken for public use without compen- 
sation. AU the owners of this property, stockholders, unsecured cred- 
itors, and bondholders, ail object to its f urther opération and the cré- 
ation of this prior lien. The only ground upon which it can be justi- 
fied in the face of f urther objection is that there is some superior right 
of the public to hâve the road operated, although at the destruction of 
the property of the security holders. This doctrine was openly an- 
nounced by the counsel for appellees at the hearing. If the résidents 
along the railway, or the public generally, désire that the railroad 
should be operated for their benefit, they can do so by supplying the 
income for that purpose, without making it a prior charge upon the 
property. The. opération of the property otherwise than by the créa- 
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tion oi a prior lien in the issue of receivers' certificates would not àp- 
pear to be practicable under the circumstances in this case. It would 
seem that the judge below should direct that the test of whether or not 
its opération would be successful, in the sensé of procuring enough to 
pay for the expense of opération, should be at the charge and at the 
expense of the persons to be benefited and who insist upoii that opéra- 
tion. It should be required of the parties for whose benefit the rail- 
road is thus to be operated, to secure the receipt of a sufficient amount 
to pay for its opération without creating any prior charge on or fur- 
ther depreciating the value of the assets of the corporation and secu- 
rity holders by the furnishing of such security as the court will re- 
quire, so that no ultimate loss shall be upon the parties interested in 
the property. 

This can be efïected by the requirement that, before the opération 
of the railroad be resumed and continued, and the certificates issued, 
sufficient security be given on behalf of the relators for the repayment 
of thèse certificates, and of al! loss or impairment of value that may 
resuit from the opération, less any increased value that at any sale 
snay be shown to hâve accrued to the security holders from any ex- 
penditures for permanent repairs or betterments, or from the sale of 
the property as a continued operating railway. The cause must there- 
f ore be remanded to the court below for a modification of its order, so 
as to accord with this opinion. 

Modified. 



STANDARD POCAHONTAS COAL CO. y. NEW POCAHONTAS COAL CO. 

(Circuit Court of Appeals, Pourth Circuit. July 2, 1918.) 

No. 1616. 

1. Mines and Minerals <&=362{1)— Mining Leases— Construction. 

Leases and agreements as to coal lands held to give the lessee and Its 
assignées the rlght to work ail seams of coal under the land included in 
the démise. 

2. EsTOPPEL €=993(8) — Equitable Estoppei/— What Constitutes. 

Where the lease and a subséquent agreement gave defendant's prede- 
cessor the rlght to work any coal seains withln the property demised, 
that défendant did not dlscover lower seams untll after their existence 
was dlscovered by successors of the lessor on adjacent property held. not 
to estop défendant from worklog such searas; it appearing that défend- 
ant In the meantlme had been complylug with the lease as to the min- 
ing of seams already known. 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Bill by the New Pocahontas Coal Company against the Standard 
Pocahontàs Coal Company. From a dccree for complainant, défend- 
ant appeals. Affirmed. 

igssFor otber easea see same toplc et KBT-NUUBER In «Il Key-Numberad Dtgwts & IndezM 
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Malcolm Jackson, of Charleston, W. Va., and Walter C. Merrick, 
of Cleveland, Ohio (Brown, Jackson & Knight, of Charleston, W. Va., 
and Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
on the brief), for appellant. 

Graham Sale, of Welch, W. Va., and John H. Holt, of îluntington, 
W. Va. (Holt, buncan & Holt, of Huntington, W. Va., on the brief), 
for appellee. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. This case cornes up upon an appeal from 
a decree of the District Court of the United States for the Southern 
District of West Virginia, fîled August 10, 1917. The facts appear to 
be that on the 30th of November, 1901, a corporation known as the 
Pocahontas Thin Vein Coal Land Company, in West Virginia, made 
an agreement with a corporation, also of West Virginia, called the 
Slick Rock Coal Company. Under this contract the Pocahontas Thin 
Vein Coal Land Company leased for coal-mining and coal-coking pur- 
poses only, to the Slick Rock Coal Company for the period of 30 years 
from the Ist day of January, 1902, a tract of land in McDowell county, 
W. Va., containing 306 acres, and giving the particular metes, bounds, 
and courses of this land. This lease contained the following clause : 

"It is mutually understood and agreed, however, that if the lessor shull 
discover any other workable seani or seams of coal on said tract of land other 
than the seam that the lessee is now operating, known as the Tug River seam 
of coal, that it shall ofCer the same for lease to the lessee npon the terms, 
conditions, and stipulations herein contained, except as to royalty, which 
may be such sum as shall be agreed upon by the parties hereto, except that It 
shall not in any case exceed the amount herein provided, to wit, 8 cents per 
ton of 2,240 pounds for coal mlned, and 15 cents per ton of 2,240 pounds for 
coke manufactured, from such other vein or veins of coal, unless suc'h other 
vein or veins be four feet or more In thlckness, in wliich case the royalty 
shall not exceed 10 cents per ton of 2,240 pounds for coal mlned, and 15 cents 
per ton of 2,240 pounds, for coke manufactured from such vein or veins of 
coal." 

"If the party of the second part does not désire to operate such seam or 
seams, and does not elect to accept such lease of the same vi^itliln six months 
from the tlrne the lessor offers it, upon the terms and conditions herein set 
forth, then and in that event the lessor shall hâve the privilège of leasing 
said seam or seams of coal upon the same terms and conditions that the same 
were offered to the lessee to any other person, persons, partnership, or cor- 
poration, for the purpose of minlng coal and manufacturing coke therefrom ; 
but in the event of said seam or seams of coal being so leased to any other 
person, persons, partnership, or corporation, then said parties so leasing the 
same shall take said lease subject to ail the rights of the lessee hereunder, 
and shall not be perndtted to mine or operate the same so as to Interfei-e 
with, disturb, or injure the lessee in its opération under this lease." 

In paragraph third of the same agreement it is provided that the 
following royalties shall be paid by the lessee : 

"To wit, 8 cents per ton for eaeh and every ton of 2,240 pounds of coal 
mlned, dug, carried away from, or sold or used on the said premises for any 
other purposes than the manufacture of coke, and fifteen (15) cents for edch 
and every ton of 2,240 pounds of coke manufactured upon the said premises» 
and sold therein or therefrom." 
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[1] It will be thus noted in this agreement that after in the first 
paragraph making a positive lease of a certain described and bounded 
pièce of land, for coal and coke purposes, it proceeds in the second 
paragraph to practically limit the seam of coal leased by limiting the 
terms of the grant in the first paragraph and confining the same, so as 
to lease to the lessee the right to mine only the seam that it was then 
operating, known as the Tug River seam of coal. If, however, the les- 
sor (nothing being said about any discovery by the lessee) should dis- 
cover any other workable seam or seams of coal on the said tract of 
land, it wa.s obligated to ofïer a lease of it first to the lessee upon the 
mentioned terms and conditions, and only if the lessee did not décide 
to accept the lease within six months from the time of receiving the 
offer, then the lessor had the privilège of leasing it to any ont» else, 
providing that it should be ofifered to such third party only upon the 
same terms and conditions as was offered in the first instance to the 
lessee. On the 4th day of December, 1902, a supplemental agreement 
was entered into between the same parties, viz., the Pocahontas Thin 
Vain Coal Land Company and the Slick Rock Coal Company, which 
provided that the agreement of the 30th of November, 1901, should be 
modified, first, by changing the provisions of said agreement, so that 
the royalty paid for coal mined on the premises .should be 5 cents per 
ton in lieu of 8 cents per ton ; and, second, that the provision in the 
contract in regard to any other seams of coal which might be found 
underneath the seam then being worked should be entirely omitted, 
and that such seams of coal might be worked by the party of the first 
part (the lessor) itself, at the same royalty therein provided — that is, 5 
cents per ton for each ton of 2,240 pounds. 

An inspection of this agreement shows that there is evidently a cléri- 
cal error in it, where the words used are that such seams of coal may 
be worked by the party of the first part, viz., the lessor, and the évi- 
dent meaning of the whole agreement is that what was intended was 
that such seams might be worked by the party of the second part (the 
lessee). To give any other construction of this clause would seem very 
inconsistent with the two agreements taken as a whole. The limita- 
tion inserted in the first agreement of the 30th of November, 1901, 
confining the lessee to working only the seam known as the Tug River 
seam of coal, is entirely withdrawn and obliterated, and the agreement 
of the 30th of November is therefore left as if the unlimited grant in 
the first paragraph giving the right to mine coal for coal-mining and 
coal-coking purposes upon the entire 306 acres was left to the lessee in 
an unlimited manner ; that is, that it could mine any and ail seams of 
coal on the land leased. The provisions following this, that such seams 
of coal may be worked by the party of the first part (the lessor) at the 
same royalty therein provided (that is, at 5 cents per ton for each ton 
of 2,240 pounds), was evidently intended to provide that the party of 
the second part, to whom was thus given the unlimited right to work 
ail seams of coal that might be within the limits of the leased premises, 
should, however, work ail other seams that might be discovered upon 
the same royalty (that is, 5 cents per ton), as was provided expressly 
in the agreement of the 30th of November, 1901, as modified by the 
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agreement of December 4, 1902, as to coal mined from the seam known 
as the Tug River seam of coal. 

This construction of thèse agreements is confirmée! by the circum- 
stance that on the same day, viz., the 4th of December, 1902, the Poca- 
hontas Thin Vein Coal Land Company entered into an agreement with 
one James A. Henchey, whereby it leased to Henchey for coal-mining 
and coal-coking purposes only, for the period of 30 years from the Ist 
day of January, 1902, a tract of 1,100 acres in McDowell county, W. 
Va., which it proceeds to describe in particular as being the portion of 
the tract of land conveyed to the Pocahontas Thin Vein Coal Land 
Company by John Rapelije and Emily T. Rapelije, his wife, on the 
30th of June, 1901, excepting, however, from the 1,100 acres the land 
leased by the Pocahontas Thin Vein Coal Land Company to the Slick 
Rock Coal Company by a contract of lease bearing date the 30th of 
November, 1901. Reading the three deeds together, as evidencing the 
intent of the lessor, it appears that the lessor was on the 4th of Decem- 
ber, 1902, the owner of a tract of 1,100 acres, out of which it had 
carved and leased on the 30th of November, 1901, and 4th of Decem- 
ber, 1902, to the Slick Rock Coal Company 306 acres, with the right to 
work ail seams of coal thereon at a certain royalty, and it then pro- 
ceeded to lease to James A. Henchey the rest of the 1,100 acres, ex- 
cepting the part leased to the Slick Rock Coal Company, on exactly the 
same terms of royalty upon which it by the supplemental agreement of 
the same date had leased ail the coal on the 306 acres to the Slick Rock 
Coal Company. The appellee, the New Pocahontas Coal Company, is 
the successor or assignée of the rights of the Slick Rock Coal Com- 
pany, and is entitled to assert ail the rights of the Slick Rock Coal 
Company. 

Subséquent to thèse agreements of the 4th of December, 1902, the 
Pocahontas Thin Vein Coal Land Company conveyed ail its property 
in McDowell county to the said James A. Henchey, who subsequently 
conveyed to the appellant, the Standard Pocahontas Coal Company. 
After the conveyance to the Standard Pocahontas Coal Company, that 
Company put down a shaft on its own lands (outside of the boundaries 
of the 306 acres, leased to the appellee) which at a depth of about 360 
feet found a thick and valuable seam of coal, called the Pocahontas 
No. 3 seam, and thereupon the appellant undertook to mine coal in 
that seam, underneath the surface of the 306 acres, claiming that the 
two agreements between the Pocahontas Thin Vein Coal Land Com- 
pany and the Slick Rock Coal Company of November 30, 1901, and 
December 4, 1902, gave the right to the Slick Rock Coal Company 
and its assigns to mine only the seam of coal known as the Tug River 
seam of coal, and did not give it the right to mine any other seams, 
the right to mine which had been reserved by the Pocahontas Thin Vein 
Coal Land Company, and by that company was subsequently conveyed 
to James A. Henchey, and from him to the appellant, the Standard 
Pocahontas Coal Company. 

It further appears from the évidence that at the time of the lease of 
November 30, 1901, James A. Henchey, together with his brother-in- 
lavv. Mark Packard, owned ail the stock in the Pocahontas Thin Vein 



STANDARD POCAHONTAS COAL CO. V. NEW POCAHONTAS 0. CO. 539 

Coal Land Company, and that James A. Henchey was also at that 
time the vice président of and the owner of about one-fifth of the 
stock of the lessee, the Slick Rock Coal Company, and knew ail the 
circumstances of the case, and was well acquainted with the terms 
of the agreements. Henchey subsequently parted with his interest in 
the lands leased to the Slick Rock Coal Company by the sale by that 
Company of its rights to the appellee, and the case présents, therefore, 
the position that Henchey, aware of ail the facts, having parted with 
ail his interest in the lease to the Slick Rock Coal Company to the 
306 acres, took a lease to himself from the Pocahontas Thin Vein 
Coal Land Company, owned wholly by himself, and his brother-in- 
law, Packard, under which appellant now claims the right to ail other 
seams of coal under the 306 acres, except the Tug River coal seam. 

In the opinion of the court, the proper construction of the two 
agreements between the Pocahontas Thin Vein Coal Land Company 
and the Slick Rock Coal Company dated the 30th of November, 
190L and the 4th of December, 1902, gave to the Slick Rock Coal 
Company and its assignées the right to work ail seams of coal under 
the 306 acres, and the subséquent agreement between the Pocahontas 
Thin Vein Coal Land Company and James A. Henchey passed to 
James A. Henchey and his assigns no right to work any coal seams 
within the limits of that 306 acres. Upon this point the decree of the 
court below is in the opinion of this court fully justified. 

[2] It is, however, claimed by the appellant that the Slick Rock 
Coal Company and its successors in the title never having made any 
effort to discover the existence of, and to operate, any seams of coal 
on the 306 acres underlying the Tug River coal seam, and having 
failed to do so for more than 13 years, must be considered as having 
abandoned ail right to operate the same, and such an abandonment 
constitutes in equity a bar to its claim thereto, especially in view of 
the fact that the appellee and its predecessors, with full knowledge 
of the facts, stood by and permitted this appellant to develop and 
operate the lower coal seam, called Pocahontas No. 3 seam. Assum- 
ing, for the purposes of the discussion, that where land containing 
coal is leased for coal mining purposes, the failure of the lessee to 
efïectuate the purposes of the lease and utilize the rights given to him 
may, where there is nothing in the lease or the circumstances to show 
otherwise, bé construed as having abandoned the lease, yet the testi- 
mony in the présent case does not justify such an inference. 

There are no facts inferable from the testimony justifying an estop- 
pel in pais as relied upon by the appellant hère, when it says that the 
appellee stood by and permitted the appellant to develop and operate 
the other coal seam, and expend thousands of dollars in such de- 
velopment. The évidence shows that the shaft driven by the appel- 
lant, by the driving of which it claims was discovered the lower and 
underlying seam called Pocahontas No. 3 — this shaft was driven whol- 
ly on its own lands, and there is nothing in the testimony to charge 
the appellee or its proper officers or agents with any knowledge that 
through this shaft the appellant was working or claiming to work 
another seam of coal within the limits of the 306 acres. The shaft 
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was driven on the lands of the appellant, where tliey certainly had 
a right to drive it, and where neither the appellee nor its officers or 
agents had any right to inspect or know what was being donc. Therc 
is no évidence that charges them with that actual knowledge. To per- 
mit a furtive and concealed trespass of this kind to operate as notice 
would be contrary to the principles of what is held in law to be nec- 
essary to bar one by knowledge. 

This leaves the question simply whether the nonuser or nonwork- 
ing by the appellee of any other seam of coal than that known as 
the Tug River seam of coal can be considered to be an abandonment, 
because it was not or had not been worked up to this time, or rather 
up to the time of the fiHng of the bill of complaint herein. Under the 
original lease the Slick Rock Coal Company and its successors had 30 
years within which to mine the coal, for coal-mining and coal-coking 
purposes. There is no évidence to show that at any time they hâve not 
been diligently mining the coal, nor to show that at any time any com- 
plaint has been made by the lessor against them for not mining with 
due diligence, nor any objection made to the insufficiency of the roy- 
alty paid and the requirement that they mine up to the coal capacity. 
So far as the évidence shows, there has been an entire acquiescence 
by the lessor, the appellant, in the amount of mining donc by the 
Slick Rock Coal Company and its successors, and in the amount of 
royalty paid, and no demand seems to hâve been made for any great- 
er mining. Under thèse circumstances the court is constrained to 
hold that there is no sufficient testimony upon which a conclusion of 
abandonment could be based, and that the decree below should be 
affirmed. 

Affirmed. 



SOL'THERN RY. CO. v. O'DRLI* 

(Circuit Court of Appeals, Fourth Circuit. July 22, 1918.) 

No. 1624. 

1. Masteb and ■ Servant <©=»2S9(17) — Safe Place to Wobk— Négligence — 

Question fok Jury. 

Relative to question of négligence of master as to furnlshing safe 
place to work in allowing certain conditions to exist, confllctlng évidence 
held to make it a question for tlie jury wliether there was good reason 
for an electrician, repairing a motor, to stand where he did to make 
observations. 

2. Masteb and Servant i®=5288(15) — Injury— Assumption of Risk— Prom- 

ise TO Eepair. 

A servant did not as matter of law assume rlsks of defects where he 
was working; the master on his complaint havlng promlsed to remedy 
them, and the évidence not being concluslve that his injury was so long 
thereafter that he must hâve abandoned hopë of performance of promise. 

3. Appe.'^l and Errob <®=>901 — Burden of Siiowing Ebrok. 

A case for injury to rallroad employé, fairly tried on the merits, wlU 
not be reversed on reflned distinctions between Interstate and intrastate 
commerce, except on a clear conviction of error In the trial judge's view. 

4. Evidence <S=529 — Judicial Notice— Statutes of States— Fédéral Courts. 

Fédéral courts take judicial notice of the statutes of the States. 

©=>For other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville ; Joseph T. Johnson, Judge. 

Action by Clarence L,. O'Dell, by his guardian ad litem, D- B. O'Dell, 
against the Southern Railway Company. Direction of verdict for 
défendant was refused (248 Fed. 345), and défendant brings error. 
Affirmed. 

See, also, 248 Ped. 343. 

T. P. Cothran, of Greenville, S. C. (Cothran, Dean & Cothran, of 
Greenville, S. C, on the brief), for plaintiff in error. 

E. M. Blythe and J. J. McSwain, both of Greenville, S. C, for de- 
fendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, District 
Judge. 

WOODS, Circuit Judge. The foot of C. L. O'Dell, an employé, was 
caught in the cogwheel of defendant's cinder carrier or crâne at Ashe- 
ville, N. C. For the resulting injury, O'Dell recovered a verdict for 
$14,000 on the allégation of négligence in furnishing an unsafe place 
to work by reason of thèse conditions: (1) Absence of electric lights 
at the carrier sufificient to obviate the necessity of the use of the torch 
held by the plaintifï in his hand; (2) absence of a guard for the inner 
gear of the carrier ; (3) use of a f ramework on which the carrier ran, 
insecure by reason of vibration ; (4) use of a controller of the carrier 
50 out of repair that the application of the electric current caused a 
sudden, instead of a graduai, start of the carrier. The défenses were : 
(1) Déniai of any négligence of the défendant; (2) averment that the 
injury was received while the plaintiff was engaged in Interstate com- 
merce, and that therefore there could be no recovery under the com- 
mon law or statute law of North Carolina ; (3) négligence of plaintiff 
as the sole proximate cause of the injury; (4) contributory négligence ; 
(5) assumption of the risk of the employment. The trial court re- 
fused a motion to direct a verdict for the défendant, made on the 
ground that the évidence proved the défenses to the exclusion of any 
other reasonable inference. 

Thèse facts were not in dispute: At Asheville, N. C, a junctional 
point for both interstate and intrastate trains, the défendant kept a 
cinder pit, into which ail engines emptied cinders. To dispose of 
and utilize the cinders after they had cooled in the pit, the défendant 
maintained a transverse section of track over the surface track on 
which was run a carrier. This carrier, about six feet square, con- 
tained two motors with cogwheels attached, by force of which it con- 
veyed buckets of cinders suspended below from a point above the 
cinder pit to a point across the tracks over cars into which they were 
emptied. The cinders were thence carried away in cars for ballast 
and for fills in the road and in the yard. The plaintiff was a night 
electrician ; his duty being to repair motors, lights, and other electrical 
appliances. Having received a report that the motor in the cinder 
hoist or carrier was out of order, plaintiff, with one Browning, a fore- 
man, did the repair work on the night of October 22, 1916. After 
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finishîng the work, plailitiff sent Browning to the house from which 
the current was controlled, directing him to turn on the current, so 
that he could discern whether the motors would operate successfully. 
The plaintiff remained standing in or on the carrier. The motor 
responded suddenly when the current was appHed by Browning, caus- 
ing plaintifï to lose his balance, and, in the effort to recover himself, 
to put his foot involuntarily into the unprotected gearing, by which 
it was crushed. 

On the issue of defendant's négligence, the plaintiff's testimony was 
to this effect : The controller in a house at the end of the transverse 
track had been originally provided with nine fingers, by the use of 
which the motor could hâve been started so gradually that there would 
hâve been no substantial danger in standing in the carrier to observe 
the working of the motor; but at the time of the accident three or 
four fingers were off, and the absence of thèse caused the motor to 
start very suddenly when the current was applied. Electric lights had 
been provided, under which the carrier could hâve been run, so that 
the working of the motor could hâve been observed ; but thèse lights 
had failed, and were not in use at the time. Because of their absence, 
plaintiff was obliged to hold a torch in one hand in order to make the 
repairs. Had the hand in which he held the torch been free, he 
would hâve been able to catch and restore his balance without putting 
his foot in the gear. The cogwheels by which the carrier was run 
when the current was turned on were not guarded. Some time before 
the accident the head electrician, în response to complaints of the 
plaintiff, had promised to supply the lights, to repair the controller, and 
to place guards for the gearing. 

[1] The most forcible contention against plaintiff's case is that the 
carrier was not constructed with the view that any employé would 
stand in it while it was moving ; that there was no reason for O'Dell 
to do so, and therefore it could not be lack of due care not to guard 
the cogs or to use a framework insecure by reason of vibration, or 
a controller which started the motor very suddenly because out of 
reiDair, or to provide better lights to protect plaintiff while standing 
in the carrier — a use of the carrier never contemplated by either em- 
ployer or employé. In support of this contention, it was insisted in 
argument that plaintiff admittéd that he could hâve stood outside and 
observed whether the motor was running as it should, and what the 
defect, if any, was. 

As it seems to us, the plaintiff's testimoiiy does not admit of this 
construction. He says : 

"I told Browning to go gind start up the motor. I repaired It, and told 
him to start it up. My left foot wns on this shaft hox. My business re- 
qulred me to keep it there, bring my right foot around to this flat plate, and 
then squat down, so that I could see the head of the motor, and learn wheth- 
er it was operatlng right or not ; and if it had been running ail right I could 
hâve gone out of the carriage to this house, had Browning to sitart it up, 
and could hâve told from that house whether it was running ail right or not; 
if it had not been running ail right, I would hâve known that, but in the 
house I could not hâve told where the trouble was. • * • If I had left 
the carriage and gone over into the house, I could not bave told what was 
wrong, if tlie inotor had proved to be wrong. I was obliged to be inside of 
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the carriage in order to tell where the trouble was, If there had been trouble. 
The current was turned on to test it The sockets were for 400 to 450 candi» 
power lights. After I complalned, I thought they would flx It as soon aa 
they got a chance. I suppose they had not had a chance. If I had gone back 
Into the house and turned on the current, in case it should hâve gone ail 
right, my duty would hâve been completed. In case the motor dld not run 
ail right, I would hâve got the controller off and gone back ont there. I 
could not tell the trouble then, so I couldn't hâve been nearer my trouble 
than I was in my house. In order to test it, I had to be there where I could 
see the motor. A workman has to test his work before he leaves it." 

It is true that the défendant testified that he could hâve told wheth- 
er the motor was working properly when standing outside the carrier, 
or even at the controller house ; but the above extract f rom his testi- 
mony, it seems to us, meant that it was désirable, if not absolutely 
necessary, for the repairer of the motor to stand inside the carrier 
and observe the working of the machine, so as to détermine where 
the trouble in the motor was, in case it should not work properly. True, 
there was testimony on behalf of the défendant that it was entirely 
unnecessary and dangerous to stand in or on the carrier for any pur- 
pose; but this only made an issue for the jury whether there was any 
good reason for plaintiff in the performance of his duty to stand in or 
on the carrier, and, if so, whether due care required the cogs to be 
guarded. Thus the évidence of the plaintifï made an issue of négli- 
gence on the part of the défendant to go to the jury; and hence the 
refusai to direct a verdict was proper. 

There was no request for the withdrawal of any particular charge 
of négligence from the jury as unsupported by the testimony, nor was 
there any exception to the spécifie instructions applicable to the case 
which were given. 

[2] The défendant was not entitled to a directed verdict on the 
ground that the plaintifï, having knowledge of the def ect, had assumed 
the risk, because he testified that the défendant, in response to his 
complaints, had promised to remedy them. The évidence was not 
conclusive that the accident occurred so long after the complaint was 
made that the plaintifï must hâve abandoned ail hope of performance 
of the promise. 

[3] We arc unable to hold that plaintifï was injured while engaged 
in Interstate commerce. Without going into the Intricacies of the dis- 
tinctions, it is enough to say that in our opinion the case is controUed 
by Delaware, etc., R. R. Cô. v. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 
902, 59 L. Ed. 1397; Chicago, etc., R. R. Co. v. Harrington, 241 U. S. 
177, 36 Sup. Ct. 517, 60 L,. Ed. 941 ; Raymond v. Chicago, etc., Ry. Co., 
243 U. S. 43, 37 Sup. Ct. 268, 61 L. Ed. 583. When a case has been 
fairly tried on the merits, we are not inclined to reverse on refined 
distinctions between interstate and intrastate commerce, except upon 
a clear conviction that the view of the trial judge was erroneous. 

[4] There is no force in the position that it was necessary to plead 
and prove the applicable statute of the state of North Carolina, where 
the accident occurred. The fédéral courts take judicial notice of the 
statutes of the states. Lamar v. Micou, 114 U. S- 218, 5 Sup. Ct. 857, 
29 ly. Ed. 94. We find no ground for reversai. 

Affirmed. 
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NORTHERN PAO. RY. CO. v. DULUTH S. S. CO. 

(Circuit Court oî Appeals, Elghth Cirniit. August 12, 1918.) 

No. 5055. 

1. Navigable Watebs <S=>20(5) — Collision^ with Bbidgk— Damages. 

Where a steamer collided wlth the dravv of a rallroad bridge over a 
navigable river, and botli tlie steamer and bridge were injured, the rall- 
road Company, in event that tiie steamer was at fault, as well as ils 
bridge tender, may recoup against the damages to the steamer the 
damages to Its bridge. . 

2. SiiippiKG i2=3l5— Habbor Rules — Construction. 

The régulations for the opération of steamshlps and bridges in Duluth 
harbor, establlshed by the Secretary of War by authority of acts of Con- 
gress, hâve the légal eft'ect of statutes upon the subjects of vk'hich they 
treat, and Uke statutes should be interpreted so as to give efCeet to the 
intention, unless that effect Is contrary to any permissible construction. 
S. Navigable Watebs tg=>20(5) — Collision with Bbidge— Régulations. 

Régulation 10 for opération of steamshlps and bridges in Duluth harbor, 
whlch provides that after glvlng the signal for openlng the bridge the 
pllot should wateh for return signais, and that if a return signal be not 
received the vessel shall be cheeked, held applicable, vs'here the draw of a 
bridge was already open and the bridge tender made no reply to the 
signal ; hence a vessel whlch was not cheeked down, so as to stop before 
reachlng the bridge, must be deemedat fault for a collision whlch resulted 
when the tender closed the draw. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Libel by the Duluth Steamship Company against the Northern 
Pacific Railway Company. From a decree for libelant, respondent 
appeals. Reversed and remanded, with directions to render decree 
for respondent. 

A. C. Gillette, of Duluth, Minn. (C. W. Bunn, of St. Paul, Minn., 
and Oscar Mitchell, of Duluth, Minn., on the brief), for appellant. 

Thomas H. Garry, of Cleveland, Ohio (Cotton, Neukom & Colton, 
of Duluth, Minn., and Goulder, White & Garry, of Cleveland, Ohio, 
on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. About 1 :30 in the morning on July 
23, 1913, the steamer Sonoma, which was owned by the Duluth Steam- 
ship Company, a corporation, was proceeding easterly along the St. 
Louis river in Duluth harbor when it collided with the drawbridge 
of the Northern Pacific Railway Company across that river, and the 
steamer suffered damages in the sum of $1,810.61 and the draw in 
the sum of $2,282.39. The Steamship Company filed a libel in ad- 
miralty against the Railway Company, and alleged therein that the 
collision was caused by the négligence of the bridge tender of the 
Railway Company, and it prayed for a decree for the recovery of 
the amount of the damages to the steamship from the Railway Com- 
pany. The latteir company answered that the collision Was not caused 

^;n:::>î'or other caseo see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludextâ 
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by the fault of its bridge tender, or of itself, but'by the négligence 
of tlie captain of the Sonoma, and prayed to be dismissed. The 
parties stipulated that their respective damages were as above stat- 
ed, the suit was tried in due course, the court found the bridge tend- 
er was guihy of causal négligence, and that the captain of the steam- 
er was not. In this court the finding of the négligence of the bridge 
tender is not seriously challenged, but it is strenuously asserted that 
the court erred in its finding that the captain of the steamer was not 
also guilty of substantial causal neghgence. 

[1] If the captain of the steamer was guilty of substantial négli- 
gence which directly contributed to cause the collision, the Railway 
Company is entitled to recoup its damages against this Steamship 
Company up to the amount of the latter, and, as its damages are 
greater than those of the Steamship Company, to a decree of dis- 
missal of the suit on its merits. Ebert v. The Reuben Doud (D. C.) 
3 Fed. 520, 530, 531; The North Star, 106 U. S. 17, 27, 1 Sup. Ct. 
41, 27 L. Ed. 91 ; Bowker v. United States, 186 U. S. 135, 140, 
22 Sup. Ct. 802, 46 L. Ed. 1090; 1 Corpus Juris, 1321. 

[2,3] The question in this case therefore is: Does the évidence 
clearly prove the négligence of the captain of the steamship? for the 
légal presumption is that the finding of the court below was correct, 
and it may not be disturbed, unless the record présents a substantial 
prépondérance of the évidence to the contrary. The answer to this 
question is conditioned by the true answer to the question : Did the 
captain comply with the régulations for the opération of steamships 
and bridges in Duluth harbor established by the Secretary of War 
by authority of the acts of Congress? Those régulations are print- 
ed under several headings, such as "Speed of Vessels," "Signais 
for Opening Bridges," "Signais by Bridge Tenders," "Equipment," 
"Aerial Bridge," "Rafts," "Towing Through Bridges." Under the 
heading "Signais for Opening Bridges," régulations 7, 8, 9, and 10 
are found. Régulation 7 prescfibes the kind of blasts of the steam 
whistle of a steamship to be used as the signal for the opening of the 
respective bridges, as for the "Wisconsin draw, N. P. bridge, 2 long, 
2 short." Régulations 8 and 9 prescribe the distances from the re- 
spective bridges at which the signais should be given. This is régu- 
lation 10: 

"After giving the signal for opening the bridge the pilot should wateh for 
the return signais from the bridge tender described in iiaragi-aphs 11, 12, arid 13, 
and be govern(Hl accordingly. If a return signal should not be recelved at once 
the vessel shall be checked down prepared to stop before reaching the bridge, 
and the opening signal shall be repeated." 

Under "Signais by Bridge Tenders" régulations 11, 12, 13, and 
14 are grouped. The first paragraph of section 12 is the only one 
relative to the controversy in this case. It reads in this way: 

"12. Upon reeeiving a signal for opening the draw the tender shall at once 
answer wlth a return signal, which shall be the same as the signal for open- 
ing, to Indicate that the vessel signal has been heard." 

This is what happened at the time of the collision in this case. 
When the Sonoma was approaching the Wisconsin draw of the 
252 F.— 35 



546 252 FEDERAL REPORTER 

Northern Pacific bridge at a speed of two or three miles an hour, 
at a distance of about 2,000 feet therefrom, the captain clearly saw 
that the draw was open and gave the prescribed signal for opening; 
but he failed to "watch for the return signais from the bridge tend- 
er described in paragraphs 11, 12, and 13, and be governed accord- 
ingly," as directed by rule 10. The bridge tender failed to hear his 
signal, and therefore did not return it. But the captain did not com- 
ply with the direction of rule 10 that : 

"If a return signal should not be received at once the vessel shall be checked 
down prepared to stop before reachlng the bridge, and the opening signal shall 
be repeated." 

He did not check down his vessel, so that he could stop it before 
reaching the bridge; neither did he repeat the opening signal. He 
took his vessel on toward the bridge at the same speed, until he came 
so near to it that he could not stop his vessel before reaching the 
bridge. Meanwhile the bridge tender had received notice by electric 
bell from the tender of another bridge that a train was approaching 
on the railroad to cross his bridge, and as he had not heard any sig- 
nal from the Sonoma, and did not know that it was approaching, he 
proceeded to close his draw, and the collision occurred. 

Counsel for the Steamship Company forcibly argue that the rég- 
ulations which hâve been quoted are limited in their application to 
cases in which the bridges are closed anc^ signais are required to 
cause them to be opened, and that they are inapplicable to cases where 
the bridges are open and the désire and intent of the masters of the 
ships is that they shall be kept open until the approaching ships can 
pass through them, and this was the view which the court below 
adopted. The argument is that the heading over rules 7, 8, 9, and 
10 is "Signais for Opening Bridges" ; that régulation 7 prescribes 
for the Wisconsin draw of the Northern Pacific bridge the signal 
"which shall be given as a signal for opening"; that régulation 2 
prescribes that speed is to be reduced so as to enable an approaching 
vessel to stop before striking the bridge "in case the draw fails to 
open"; that régulation 10 states that "after giving the signal for 
opening the bridge the pilot should watch for the return signais" ; 
that régulation 12 déclares that upon receiving "a signal for opening 
the draw" the tender shall answer; and régulation 15 provides that 
the bridge shall be equipped so that the draw "can be opened prompt- 

This argument may at first blush seem quite persuasive, but a care- 
ful study of the régulations and deliberate reflection hâve convinced 
that the construction this argument is presented to sustain is too nar- 
row and literal. Thèse régulations bave the légal effect of statutes 
upon the subjects of which they treat, and they should be interpret- 
ed by like rules. In their construction the cardinal rules that the in- 
tention of the Secretary who made them should be ascertained there- 
from and given efïect, if possible, that the mischief he was seeking 
to remedy, the purpose he was endeavoring to accomplish, the con- 
séquences of difïering permissible interprétations may be consid- 
ered to ascertain his intention, and that when it is ascertained it should 
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be given effect, notwithstanding the dry words and literal terms of 
the régulations, unless that effect is clearly contrary to any permis- 
sible construction of them; that a reasonable, sensible interpréta- 
tion of them should be given, and if consonant with their terms they 
should hâve an interprétation which will advance the remedy and re- 
press the wrong. Stevens v. Nave-McCord Mercantile Co., 150 Fed. 
71, 75, 80 C. C. A. 25, 29; United States v. Ninety-Nine Diamonds, 
139 Fed. 961, 964, 72 C. C. A. 9, 12, 2 L. R. A. (N. S.) 185. 

The harbor of Duluth in July is a busy place. Engines and cars 
are frequently, it may almost be said constantly, passing over the 
bridges therein across the St. Ivouis river, and vessels are frequently, 
it may almost be said constantly, passing through the draws of thèse 
bridges in the night as well as in the day. The Secretary and ail 
the parties to this suit, and their employés and agents who had to do 
with the opération of the steamship and the bridge, knew thèse facts 
well, and that, however keen the lookout of the captain, the pilot, 
and the bridge tender, this lookout was not sufficient to protect ves- 
sels, bridges, and railroad trains from the dangers of a lack of co- 
ordination and coaction between them. It was accordingly undoubt- 
edly the intention and purpose of the Secretary, by thèse régulations, 
to require such communications by means of the signais he prescrib- 
ed between the masters or pilots of vessels and the bridge tenders 
that no vessel would undertake to pass through any bridge in this 
harbor referred to in thèse régulations until the master of it had giv- 
en notice of his intention to pass and had received a signal from the 
bridge tender that it was safe for him to do so. 

The mischief the Secretary was seeking to remedy was the at- 
tempt of masters of vessels to pass through thèse bridges before 
they had given notice of their intention to pass by the signais he pre- 
scribed, and had received the answering signais he fixed from the 
bridge tenders to the effect that it was safe for them to do so. The 
Secretary, the parties to this suit, and their responsible employés 
in this case, knew that the mischief and danger of an attempt of 
the captain, pilot, or master of a vessel to pass through an open draw 
in one of thèse bridges, without the notice signal and the answering 
safety signal from the bridge tender, were as great as an attempt 
to pass through a closed bridge without such danger signais. Indeed, 
the truth is that the mischief and danger were greater in the former 
case because the masters of vessels can see a closed bridge and can 
know that the obstruction is there, and then can and naturally will 
stop before they reach it. But where the draw is open it is liable to 
be closed at any moment on a signal from the approaching engine or 
train seeking to cross it, without any notice or knowledge that it is 
to be closed by the master of the vessel, and unless the masters of 
vessels give signais, and get safety signais from bridge tenders in 
return, where the draws are open, they are liable to suffer at any 
moment from the mischief and danger that it was the object of the 
régulations of the Secretary to avoid. 

A construction of thèse rules that they are inapplicable to cases 
in which masters of vessels are approaching open draws in this har- 
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bor leaves the mischief and danger in such cases without the pré- 
ventive safeguards the Secretary sought to provide, while an inter- 
prétation that they include and are applicable to such cases effects 
his intention, accomplishes his purpose, represses the mischief he 
sought to avoid, and advances the remedy he provided. A careful 
perusal of ail thèse régulations and a thoughtful considération of 
their purpose and effect satisfies that they are not so inconsistent 
with a construction which shall accomplish this end that it ought 
not to be given them. And our conclusion is that the true interpré- 
tation of régulations 10 and 12 is that they require the masters of ves- 
sels approaching open draws in the bridges in Duluth harbor speci- 
fied in those régulations, for the purpose of passing through those 
bridges, to give the opening signais prescribed therein for the purpose 
of keeping those draws open until their vessels can pass through, and 
to secure the return safety signais there prescribed from the bridge 
tenders before attempting to pass. 

The act of the captain of the Sonoma in giving the opening sig- 
nal as he approached the bridge which he knew was open indicates 
that he was not oblivious of the danger of attempting to pass without 
giving that signal, and having given it he fell directly under the pro- 
vision of rule 10 that he should watch for the return signal from 
the bridge tender, and that if the return signal was not received at 
once he should repeat the opening signal and check down his vessel, 
so that he could stop before he reached the bridge. Thèse things it 
was his plain duty to do. If he had done them, the collision in ail 
probability would not hâve resulted. His failure to do them direct- 
ly contributed to cause the collision, and it was error to render a de- 
cree in favor of his employer, the Steamship Company. 

The decree below must therefore be reversed, with costs, and the 
case must be remanded to the District Court, with directions to ren- 
der a decree in favor of the défendant; and it is so ordered. 



GREAT NORTHERN RY. CO. v. BLAINE COTTNTY, NEB., et aL 
(Circuit Court of Appeals, Elghth Circuit. September 2, l&ia) 

No. 5061. 
Courts <ê=s>405(5) — Fedebal Courts — Circuit Court of Appeals — Jukisdic- 

TION. 

Where suit was dismissed by District Court solely on ground of want of 
jurisdlctlon over subject-matter, Circuit Court of Appeals is witliout jurls- 
dlction to review sucli decree, 

Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Suit by the Great Northern Railway Company against Blaine County, 
Neb., and others. From a decree dismissing the suit, complainant ap- 
peals. Appeal dismissed. 
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Sanford H. E. Freund, of St. Paul, Minn. (E. C. Lindley, of St. Paul, 
Minn., on the brief), for appellant. 

Willis E. Reed, Atty. Gen. (George W. Ayres, Sp. Asst. Atty. Gen., 
on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

SANBORN, Circuit Judge. Great Northern Railway Company, a 
corporation, brought a suit in equity against Blaine county, Neb., and 
its county treasurer, as such officer and as an individual, against 13 
other counties in that state, and their respective county treasurers as 
such officers and as individuals, and against each of the members of 
the state hoard of equalization and assessment of the state of Nebraska, 
to enjoin them from collecting certain taxes for the year 1914 levied 
against the complainant in the 14 counties, aggregating $16.40. The 
complainant alleged, as grounds of jurisdiction of the court below, di- 
versity of citizenship and the threatened violation of the Fourteenth 
Amendment and other parts of the Constitution of the United States, 
by the proposed collection by the défendants of thèse taxes which it 
averred were illégal and void. Regarding the amount involved in the 
suit, it alleged the amount of the taxes levied against it in each county, 
from which it appears that the largest amount levied in any county 
was $2.97 ; that the défendants hâve proceeded to make like illégal and 
unconstitutional levies for the year 1915, and that they will continue 
to make and collect such levies unless enjoined ; that thèse levies hâve 
been made against it, although it does and has donc no business in 
that state, has no property, and has operated no cars in that state, 
because, pursuant to a contract it has with the Pullman Company, it 
temporarily loaned to that company during the year 1914, and that 
Company operated across the state of Nebraska, 10 of its sleeping cars 
in through Interstate trains on the Chicago, Burlington & Quincy Rail- 
road, 4 for a single round trip, 1 for 3 round trips and 5 for 12 round 
trips ; that the complainant's failure to perf orm its contract with the 
Pullman Company would injure it in excess of $5,000; that the de- 
fendants threaten to seize one or more of its cars in order to collect 
thèse taxes, thereby rendering it impossible for the Railroad Company 
to furnish cars pursuant to its contract with the Pullman Company; 
that each of its sleeping cars is worth $10,000; that any seizure of one 
of them to collect thèse taxes would be an interférence with and a 
deprivation ol its right under the Constitution and laws of the United 
States to loan its cars to the Pullman Company for temporary passage 
across the state of Nebraska in continuons trips in Interstate com- 
merce; and that the value of that right to loan its cars in the way 
provided in its contract is in excess of $10,000. The complainant al- 
leged carefully and in détail the statutes of Nebraska and the pro- 
ceedings of the officers of that state under which thèse taxes were 
levied, and the facts showing that the complainant was without any 
adéquate remedy at law ; but in the view this court is compelled to take 
of this case it is unnecessary to recite thèse averments. 
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The défendants moved to dismiss this suit upon the ground that 
the complaint did not state facts sufficient to consti*ute a cause of ac- 
tion in favor of the complainant and against the défendants, or any 
of them, and upon considération of this motion the court below ren- 
dered a final decree, the material part of which is in thèse words : 

"The court fiiids that the suit d(K^s not reîilly involve a eoiitroversy withlu 
the jurîsrliction of this court, and the suit is therefore disniissed for lack of 
jurisdiction, at plaintifFs costs." 

The complainant appealed and assigned as error : (1) That the 
court erred in dismissing the suit ; (2) that it erred in dismissing the 
suit for lack of jurisdiction : (3) that it erred in ruling that the amount 
in dispute in the suit was less than $3,000; and (4) that it erred in 
ruhng that the amount in dispute in the suit was not sufficient to give 
the court jurisdiction. 

From the facts which hâve now been stated it clearly appears that 
this is a case which was dismissed by a final decree of the District 
Court for want of power of that court as a fédéral court to take juris- 
diction of its subject-matter, without considering or deciding any other 
question, so that the only issue of law presented by the record for 
review is this question of the jurisdiction of the court below. When 
the case was argued in this court the question whether or not this 
court had jurisdiction to review the décision of the court below of 
this question of that court's jurisdiction at once suggested itself and 
was called to the attention of counsel for the plaintiff, and they hâve 
cited, in support of the jurisdiction of this court, Mississippi Railroad 
Commission v. Illinois Central R. R. Co., 203 U. S. 335, 342, 27 
Sup. Ct. 90, 51 h. Ed. 209, American Sugar Refining Co. v. New 
Orieans, 181 U. S. 277, 21 Sup. Ct. 646, 45 h- Ed. 859, Baltimore & 
Ohio R. R. Co. V. Meyers, 62 Fed. 367, 371, 10 C. C. A. 485, Rust v. 
United Waterworks Co., 70 Fed. 129, 132, 17 C. C. A. 16, and The 
Presto, 93 Fed. 522, 35 C. C A. 394. The opinions in thèse cases 
hâve been read and carefully considered, but they hâve failed to con- 
vince that the case in hand is within the jurisdiction of this court. 
This rule is so firmly established by repeated and controlling décisions 
of the fédéral courts that in our opinion it is not now open to discus- 
sion or debate. 

In every case in which a party is defeated by a final judgment, order, 
or decree of a United States District Court, on the sole ground that 
that court has no jurisdiction as a fédéral court of the parties or of 
the subject-matter, and the record discloses the fact that the jurisdic- 
tion of that court was decided, and np other question was decided, so 
that the only question the record présents for review is the jurisdic- 
tion of the United States District Court, the Suprême Court has ex- 
clusive jurisdiction, and the Court of Appeals has no jurisdiction to 
review that judgment or decree. The case in hand falls luider this 
rule. Davis & Rankin Bldg. & Mfg. Co. v. Barber, 60 Fed. 465, 9 C. 
C. A. 79; Cabot v. McMaster, 65 Fed. 533, 13 C. C. A. 39; United 
States v. Jahn, 155 U. S. 109, 114, 15 Sup. Ct. 39, 39 h. Ed. 87; Davis 
V. Cleveland, C, C. & St. U. Ry. Co., 156 Fed. 775, 777, 84 C. C. A. 
453, 455; Davis v. C, C, C. & St. L. Ry. Co., 217 U. S. 157, 169, 171, 
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172, 30 Sup. Ct. 463, 54 L. Ed. 708, 27 L. R. A. (N. S.) 823, 18 Ann. 
Cas. 907 ; St. Louis Cotton Compress Co. v. American Cotton Co., 
125 Fed. 196, 197, 60 C. C. A. 80, 81 ; Evans-Snider-Buel Co. v. Mc- 
Caskill, 101 Fed. 658, 660, 41 C. C. A. 577, 579 ; Dudley v. Board of 
Com'rs of Lake County, 103 F^d. 209, 43 C. C. A. 184; Hays v. 
Richardson, 121 Fed. 536, 537, 57 C. C. A. 598; Campbell v. Golden 
Cycle Min. Co., 141 Fed. 610, 612, 73 C. C. A. 260, 262 ; Morrisdale 
Coal Co. V. Pennsylvania R. R. Co., 183 Fed. 929, 939, 944, 106 C. C. 
A. 269, 279, 284. 

In the leading case of United States v. Jahn, 155 U. S. at page 114, 
15 Sup. Ct. at page 41 (39 1,. Ed. 87), the Suprême Court laid down 
certain rules for determining the jurisdiction of that court and of the 
Courts of Appeals to review décisions on the jurisdiction of the Dis- 
trict Courts rendered by those courts, the first two of which read in 
this way: 

(1) "If the jurisdiction of the Circuit Court is in issue and decided in favor 
of tlie défendant, as that disposes of the case, the plaintlff should hâve the 
question certified and take his appeal or writ of error directiy to this court." 
(2) "If the question of jurisdiction is in issue, and the jurisdiction sustained, 
and then judgment or decree is rendered in favor of the défendant on the 
merits, the plaintifC, vvho has maintained the jurisdiction, must appeal to the 
Circuit Court of Appeals, where. if the question of jurisdiction arises, the Cir- 
cuit Court of Appeals may certify it." 

Turning now to the cases cited by counsel for the plaintiff (American 
Sugar Refining Co. v. New Orléans, 181 U. S. 277, 283, 21 Sup. Ct. 
646, 45 L. Ed. 859, and Baltimore & Ohio R. Co. v. Meyers, 62 Fed. 
367, 371, 10 C. C. A. 485), they do not rule the case in hand, because 
the facts in those cases bring them under the second rule, while the 
facts in this case place it under the first. Again, it is an established 
rule, for the détermination of the jurisdiction of the Courts of Appeals 
and the Suprême Court to review décisions by the District Courts of 
their jurisdiction, that where the final decree or order challenged ad- 
judges the jurisdiction of the District Court alone, and no other ques- 
tion, the Suprême Court has jurisdiction ; that where it adjudges the 
jurisdiction of the District Court and other questions, the Courts of 
Appeals hâve jurisdiction to review both the jurisdictional question 
and the other questions determined. For example, a gênerai order 
or decree for the plaintiff or the défendant, without more, is an ad- 
judication of the question of jurisdiction and ail other questions in 
the case. Indian Land & Trust Co. v. Shoenfelt, 135 Fed. 484, 487, 
68 C. C. A. 196, 198. From such a decree the Court of Appeals might 
take jurisdiction of and décide hoth the question of jurisdiction and 
ail the other questions necessary to a détermination of the validity of 
the decree. The cases of Mississippi Railroad Commission v. Illinois 
Central R. R. Co., 203 U. S. 335, 27 Sup. Ct. 90, 51 E. Ed. 209, and 
Rust V. United Waterworks Co., 70 Fed. 129, 17 C. C. A. 16, are of 
this class, and they do not govern the décision in the case at bar, be- 
cause in this case the record and the decree of the court conclusively 
show that the only question decided or adjudged by the court below 
was the question of the jurisdiction of that court, and ail the other 
questions in this case were left without décision or adjudication. 
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_ In The Presto, 93 Fed. 522, 35 C. C. A. 394, the only other case 
cited by counsel for the plaintiflf, there was a Hbel in rem ; the claim- 
ant excepted on the grounds that the court had no jurisdiction and 
that there was a misjoinder of parties. The District Court sustained 
the first exception, and the Court of Appeals of the Fifth Circuit, 
without discussion of the légal issue, remarked that it was of the opin- 
ion it could entertain jurisdiction, because the exceptions in the lower 
court involved other questions than that of the jurisdiction of that 
court, although those other questions were not decided below, and 
then it dismissed the appeal for lack of an appeal bond. This décision 
was rendered in 1899, and, so far as the court can ascertain, has not 
been followed. In view of the great weight of authority to the con- 
trary, to which référence has been made in this opinion, this court is 
unwilling to be the first to foUovv that lead. The remarks of Circuit 
Judge Gilbert in Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 
109 Fed. at page 498, 48 C. C. A. at page 350, stated the law ap- 
plicable to this case, as it has long been estabJished, when he said : 

"It Is a case In which the question of the jurisdiction of the Circuit Court 
only Is In issue. That question was decided In favor of the défendants, and 
the case was thereb.v dlsposed of. Although there were other questions pend- 
ing before the court at the tlme of ruling upon the question of jurisdiction 
and dismlssing the suit, those questions hâve not been determlned, and are 
not Involved in the présent appeal. They are questions upon wliich the 
judgment of the Circuit Court has not been taken. It eannot be assigned as 
error that the Circuit Court failed to deny the api»llees' motion for an ex- 
tension of time within which to take testimony, or that it failed to allow the 
appellant's motion for a decree upon the pleadlngs. There has been no décision 
of any question in the case except the question of jurisdiction. The act creat- 
ing the Circuit Courts of Appeals does not glve them jurisdiction to review a 
judgment of a Circuit Court which sustalns objection to its jurisdiction, and on 
that ground dîsmisses the suit. The question which is Iwfore us is not afifected 
by the fact that the Circuit Court, at the tlme of ordering such dismissal, had 
before it other motions and questions which, for the reason that it denled Its 
own jurisdiction, it never decided." 

Finally, the Suprême Court has decided that it has jurisdiction on 
a direct appeal to or writ of error from it to review an order or 
decree of dismissal of a suit by the District Court on the sole ground 
that it has no jurisdiction of the suit because the amount involved is 
less than the amount required. Wetmore y. Rymer, 169 U. S. 115, 18 
Sup. Ct. 293, 42 h. Ed. 682. The unavoidable conclusion is that this 
court is without jurisdiction to review or détermine the validity of 
the decree which dismissed this suit on the sole ground that that court 
had no jurisdiction thereof, and decided no other question. 

The appeal must therefore be dismissed ; and it is so ordered. 
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BOEHMER V. PBXNSYLVANIA K. CO. 

(Circuit Court of Appeals, Second Circuit. May 10, 1918.) 

No. 113. 

1 Master asd Serva>-t ©=111(1)— Safety Appliance Act— Grabiroxs. 

Safety Appliancp AcC Mardi 2, ISO.'i, § 4 (Comp. St. 1916, § 8608), re- 
quirins railroads to provide cars used in interstate commerce witli se- 
cure grabirons on tlie ends and sides of each car, was not violated by 
using a car liavliiij n grabiron at eacli side at one corner for use wliile 
operating the pin lever, and grabirons on eacli end of tlie car opposite 
to the pin lever. 

2. Marter and Servant <©=>155(3) — Safety Appliance Act— Neigligence— 

Warning. 

A railroad's failure to warn either an experienced brakeman or a 
green liand that some cars of an older style liad grabirons on only two 
corners, while otliers were equipped on ail four (-orners, was not nég- 
ligence, as such warning would hâve added nothing to their observa- 
tion, and as It mlght assume either that they would not act without look- 
ing or had already learned that they could not rely upon a safe support. 

3. Masteb and Servant <S=>2.'}5(1) — Safety Appliances— Contbibutoby Xeg- 

IIGENCE— DEFET^SE. 

A student brakeman, attempting to board a car to reach the brakes, 
and who at one corner of the car put his hands and feet where he sup- 
posed there was a grabiron and sill, but where the car had grabirons on 
only two corners, was guilty of contributory négligence, which, the case 
in that aspect being at common law, was a défense to his action for In- 
Jury. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action by Michael U. Boehmer against the Pennsylvania Railroad 
Company. From a judgment dismissing the complaint, plaintiff brings 
error. Affirmed. 

Writ of error to a judgment of the District Court for the Western District 
of New York (Thomas, .T., presiding), dismissing a complaint after trial for 
failure of proof. The jurisdiction of the District Court depended upon diverse 
citizenship and on the Safety Appliance Act (.Vct March 2, 1803, c. 196, 27 
Stat. 531 [Comp. St. 1916, §| S60.>-8612]). The action was for injuries 
caused to the plaintiff by one of the defendant's cars while he was in the 
defendant's employ, tlirough the supiwsed négligence of the défendant. 
The spécifie failures charged were the iniproper e(iuipment of the car with 
grabirons and sills in accordance with the statute, and in failing to in- 
strurt the plaintiff that the defendsint would operate such cars along 
with those properly equippf^. The facts disclosed upon the trial were that; 
the plaintiff engaged with the détendant as a brakeman in September, 
1915, had taken a student trip, so called, over the entire System, and at 
the time of the accident, in the night of November 8, 1915, was emiiloy- 
ed in switching freight cars at Brockton, N. Y. A refrigerator car, not the 
property of the défendant, stood upon the Nickel Plate tracks, and was to be 
transferred into a freiglit train being made up by one of the defendant's en- 
glues and crew, to which the plaintiff was detailed. It becanie necessary to 
take this car out of the train where it stood and drill it into the proposed 
train. At some stage of this maneuver the car was shuuted along the track, 
and the plaintiff tried to board it, so as to get to the top and put on the 
brakes. Ile chose one corner of the car at which there was no grabiron and 
no sill, putting his hands where he supposed the grabiron would be and his 

^z=>FoT other cases see same topic & KEY-NUMBEJR in ail KeyrNumbered Oigestsft lodexes 
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foot where he supposed the sill would be. He fell under the car, and hls 
foot was crushed and had to be amputated. It was dark at the time, and 
he carried a lantern. The car lu question had a grabiron on each slde of 
the car at one corner, where the phi lever for eoupllng and uncoupling ex- 
tends along the end nearly to the corner. It had other grablrons on each 
end of the car at the slde opposite to the pin lever, and had two ladders, one 
on each end of the car at the same slde as the pin lever. 

Two charges are made: First, that the car was not properly equipped un- 
der the Safety AppUanee Act; and, second, that the défendant ought to hâve 
wamed the plalntiff that some of the cars whlch it handled were not equip- 
ped according to the more modem requireoients which provlded that there 
should be two grabirons on each side of the car, with sills beneath them. 

Sullivan, Bagley & Wechter, of Buffalo, N. Y. (Thomas A. Sul- 
livan, of Buiïalo, N. Y., of counsel), for plaintiff in error. 

Rumsey & Adams, of Buffalo, N. Y. (H. J. Adams, of Buffato, N. 
Y., of counsel), for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The only statutory requirement applicable to this car 
at the time in question Vifas that of section 4 of the act of March 2, 
1893 (Comp. St. 1916, § 8608), which provides as follows: 

"TJntil otherwlse ordered by the Interstate Commerce Commission, it shall 
be unlawful for any railroad conipany to use any car In Interstate commerce 
that Is not provlded wlth secure grabirons or handhoUls in the ends and sides 
of each car for greater security to men in coupllng and uncoupling cars." 

The first question is vifhether this provision was not fulfilled. At 
each end of the car there was a pin lever operating the automatic 
coupler. This pin lever came out nearly to the corner. At each side, 
near to thèse corners, was a grabiron and a sill, so situated that a 
man could use them while operating the pin lever. There were also 
grabirons on each end of the car opposite to where the pin levers 
were. It appears to us that the language of the section was complied 
with. It is clear that the number of grabirons was not specified and 
it is only by the act of April 14, 1910 (36 Stat. 298, c. 160) as amended 
by that of March 4, 1911 (Act March 4, 1911, c. 285, 36 Stat. 1397), 
that the number of grabirons could be prescribed by the Interstate 
Commerce Commission. Since that time the Interstate Commerce 
Commission has provided that there shall be grabirons on both ends 
of each side of the car, with sills under them, and ladders on each 
side of each end of the car. This, however, is a new provision, and 
not in effect on November 8, 1915. 

Section 4 of the act of 1893 was designed to promote the safety 
of the "men in coupling and uncoupling cars," and the grabirons on 
the side were probably included to give some hold while the men op- 
erated the pin levers. We do not see, however, how a grabiron on 
the side of the car away from that towards which the pin lever ex- 
tended could by any construction be of assistance in coupling and 
uncoupling. If a man was coupling or uncoupling on the side op- 
posite to that at which the pin lever came out, he could do nothing 
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without going between the cars, as there was no other way in which 
he could reach the coupling devices. While in there he was entitled 
to the protection of a grabiron at the end of the car, which he had in 
this case; but a grabiron at the side of the car at that point would 
hâve been absolutely no protection to him, as he could not possibly 
hâve reached it in case of emergency. So it seems to us that the only 
grabirons on the side of the car contemplated by the act of 1893 were 
the two actually in place on the car in question. The later provision 
for four grabirons on the sides of the car goes along with the require- 
ment for two ladders on each end of the car, so that a man may swing 
to the sill and mount the ladder ; but it could not be a protection in 
coupling and uncoupling cars. We therefore conclude that the act 
of 1893 was not violated by the car in question. 

[2, 3] The remaining question is whether the défendant owed the 
plaintif! a duty to inf orm him that some of the cars had grabirons on 
only two corners while others had not. The proportion between those 
cars equipped on ail four corners and those equipped on two does not 
appear. We hâve only the statement of the engineer that he saw 
several such cars every day, which we accept as équivalent to saying 
that any man in the service of the company would encounter them 
daily several times. Therefore, as to men whom custom had fa- 
miharized with the existing conditions, it can hardly be said that in- 
structions would hâve added anything to the facts patently and re- 
peatedly before them. If that very custom betrayed them in a given 
instance, it was for lack of an equipment which should respond to 
the inévitable inattention that long custom breeds, and such equip- 
ment happily now exists. Instructions would not help in such a sit- 
uation, and we cannot charge the défendant with wliat would hâve 
been an idle thing. 

As to green men the case is différent. I hâve some doubt whether 
we should assume that they would necessarily observe such relatively 
exceptional equipment. While it was a most unexpected thing to hap- 
pen, it seems to me doubtful whether it passes so far beyond possi- 
bilities reasonably to be anticipated as to justify its exclusion from 
that latitude which a jury should be allowed in fixing fault. The par- 
ties did not stand upon an equality in knowledge, and there seems to 
me a question whether the défendant might assume that the excep- 
tional equipment had in less than two months come to the plaintifif's 
attention, or that he would not be misled by the much greater pro- 
portion of modem cars. However, my coUeagues believe that, as 
the old style was equally open to his observation, the défendant had 
the right to assume either that he would not act without looking, or, 
if he had got so far as to establish instinctive habits, he would hâve 
already learned that he could not rely upon a saf e support. In any case, 
they think, he cannot be excused from contributory négligence, which, 
the case in this aspect being at common law, is a défense. 

None of the authorities that are mentioned by either party seem 
to us to hâve any place in the discussion. Of course, we do not assume 
that the act of 1893 was abrogated by the act of April 14, 1910, or 
of March 4, 1911. Illinois Central Ry. Co. v. Williams, 242 U. S. 
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462, 3/ Slip. Ct. 128, 61 L. Ed. AZ7, Unîted States v. Norfolk & West- 
ern (D. C.) 184 Fed. 99, and United States v. B. & O. Ry. (D. C.) 
184 Fed. 94, do not décide that handholds and grabirons are neces- 
sary on both ends of each side oi the cars, as the plaintiff contends. 
Judgment affinned, with costs. 



WIIITTAKER V. BRANNAN et al. * 

(Circuit Court of APpeaJs, Fourth Circuit April 30, lOlS.) 

No. 1607. 

L CONSTITUTIONAL LAW <S=>80(2) PKISONS <S=13 JtrDICIAt, OB MlNISTEKIAIi 

FUNCTION — TBANSFER OF Prisonebs. 

The provision of Act March 2, 1911, c. 102, authorlzing traiisfer, by 
direction of tbe coninii.ssioners of the District of Colunibia, froin Jall to 
worlvliouse of prisoners sentenced to jail, enters into tbe sentence, aud 
so is not a grant to administrative otllcera of judicial power, extendlng to 
cbanging sentence. 

2. CONSTITUTIONAI, LAW <S=42 PeBSONS ENTITT.ED TO KaISE QUESTION. 

Validlty of statute, as requirlng prisoners awalting trial to work, cannot 
be questioned by persons not so situated. 
S. Habeas Cobpus <S=3ll.'î(12)— Appeal — Facts Not Proved. 

A fact on whlcb petltioners in habeas corpus had the burden of proof, 
not linvlng been prove<l, cannot avall them ou appeal from an order In 
their favor, based on another ground. 
4. Prisons ©=»13 — Tbansfeb of Peisoners — WKiTTEisr Ordeb. 

No statute reqniring it, order of proper otliclals for transfer of prisoners 
from oue pénal institution to another need not be in writing. 

Appeal from the District Court of the United States for the Eastem 
District of Virginia, at Alexandria; Edmund Waddill, Jr., Judge. 

Habeas corpus by Eunice D. Brannan and others against W. H. 
Whittaker. From an order in favor of petitioners, respondent ap- 
peals. Reversed. 

Conrad H. Syme, Corp. Counsel, and F. H. Stephens, Asst. Corp. 
Counsel, both of Washington, D. C, for appellant. 

Matthew E. O'Brien, of Washington, D. C., for appellees. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. The appellees, Mrs. Eunice D. Brannan 
and others, were convicted on November 15, 1917, in the police court 
of the District of Cohunbia, of unlawful assembly, and sentenced to 
pay a fine of $25 each, and in default of payment, to be committed to 
.the Washington asylum and jail, to serve a term of imprisonment. 
The duration of imprisonment of nearly ail the appellees was limited 
to 15 days. On default of payment of fine, by an oral direction of the 
commissioners of the District of Columbia, the appellees vi^ere deliver- 
ed to the custody of the superintendent of the workhouse at Occoquan, 
Va., to be there imprisoned for the term of their respective sentences. 

^;:=3i''or otber cases ■«• sam« topic ft KBY-NUMBER in ail Key-Numbered Dlgests Sl Indexe* 
•Rehearlng dcnled July 3. 1918. 
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While imprisoned in the workhouse, they applied to the District Judge 
for the Eastern District of Virginia, under habeas corpus proceedings, 
to be released f rom confinement in that institution, on the grounds : 
First, that the transfer to the workhouse was unlawful, because the 
act of Congress under which it was made was unconstitutional ; sec- 
ond, that some of the défendants were carried to the workhouse for 
confinement before their confinement to the asylum and jail had com- 
menced ; third, that the transfer was made on the mère oral direction 
of the commissioners of the District ; f ourth, that the treatment of the 
appellees in the workhouse was cruel and illégal. No question was 
made as to the jurisdiction of the police court or the legality of the sen- 
tences. 

Upon the pétition, return, and évidence taken, the District Judge 
held that the transfer to the workhouse and confinement therein were 
illégal, because made on the mère oral order of the commissioners, 
and on this ground ordered the petitioners to be returned to the Asylum 
and jail. Whittaker, the superintendent of the workhouse, appeals. 

At the argument, it was conceded that the terms for which the ma- 
jority were sentenced had expired, but three of them, Mrs. Brannan, 
Mrs. Butterworth, and Miss Weeks were released by the District Court 
on recognizance conditioned to abide the judgment of this court. It 
follows that a reversai of the judgment would be efifectual only as to 
thèse appellees, and those appellees, if there be any, whose terms of 
imprisonment hâve not expired. 

In the appropriation bill for the District of Columbia of the 2d of 
March, 1911, under the head of "Workhouse," an appropriation is 
made, "in connection with removal of jail and workhouse prisoners 
from the District of Columbia to a site acquired for a workhouse in 
the State of Virginia." The enactment hère involved is as follows : 

"Provided, that fhe Suprême Court of the District of Columbia, the Attor- 
ney (ïeiieral. and the warden of the District of Columl)ia ,1ail, wlien so re- 
quested by tlie commissioners of the District of Columbia, shall deliver liito 
the custody of the superintendent or the authorized deputy or deputic^s of 
«aid superintendent of sald workhouse, maie and female prisoners sentenced 
to confinement in said jail, for offenses against the comnion law or against 
statutes or ordlnance.s relating to the District of Columbia, and, In the dis- 
crétion of the Suprême Court of the District of Columbia and the Attorney 
General, maie and female prisoners serving sentence in said jail for offenses 
against the United States, for the purposes named in the law authorizlng the 
acquisition of the site for said workhouse and such other work or services 
as may be necessary, in the discrétion of the commissioners of said District, 
in connection with the construction, maintenance, and opération of said work- 
house, or the prosecution of any other public work at said institution or in 
the District of Columbia: Provided further, that, on the direction of said 
Commissioners, maie and female prisoners confined in any existing workhouse 
or in the Washington asylum and jail of the District of Columbia, shall be 
■delivered Into the custody of sald superintendent or the authorized deputy or 
deputies of said superintendent aforesaid, to perform slmilar work or serv- 
ices to those hereinbefore required of maie and female prisoners serving sen- 
tences in the District of Columbia jail." Act March 2, 1911, c. 192, 36 iStat. 
1002. 

[1] The constitutionality of the statute is attacked on the ground 
that it vests in the commissioners of the District of Columbia judicial 
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power extending to the point of changing a sentence to confinement in 
the asylum and jail to confinement in the workhouse. This position is 
based on a misapprehension. The two institutions are parts of the 
statutory pénal system of the District of Columbia, provided for the 
confinement and care of its criminals. A sentence after conviction of 
crime has impressed on it, as a part of it, every existing statutory en- 
actment relating to its exécution. The provision of the statute author- 
izing transfer to the worlchouse by direction of the commissioners was 
attached by law to the sentence, and had the same effect as if the court, 
under statutory authority, had expressed in the sentence that the con- 
vict might be transferred to the workhouse under order of the commis- 
sioners. The transfer of prisoners under sentence from one pénal 
institution to another, w^hen authorized by statute law in force at the 
date of the sentence, and when the transfer imposes no hardship be- 
yond that contemplated by the sentence, is the exercise of a ministerial 
function. Déniai by the courts of the power of the Législature to 
confer this discrétion to transfer from one prison to another on minis- 
terial ofificers charged with the management of prisons would be judi- 
cial usurpation, resulting in great injustice, not only to the public, but 
to the convicts themselves. This case is illustrative, for it affirmatively 
appears that the asylum and jail would hâve been so crowded that the 
appellees could not hâve been properly taken care of in that institution. 
The statute does not impose greater hardship of imprisonment in the 
workhouse than in the asylum and jail. Indeed it négatives such an 
intention by providing that prisoners transferred to the workhouse may 
be required "to perform similar work or services to those hereinbefore 
required of maie and female prisoners serving sentence in the District 
of Columbia jail." 

[2] The appellees, not being persons imprisoned and awaiting trial, 
are not in a position to assail the statute on the ground that it requires 
such prisoners to work before Conviction, even if that construction 
could be placed on the statute. 

[3] Nor is the technical point that they were taken direct to the 
workhouse after sentence, before they had been confined in the asylum 
and jail, even if meritorious, available to the appellees before us. The 
burden of proving that they were of the number who were not actually 
transferred from the asylum and jail was on the appellees. Holden v. 
Minnesota, 137 U. S. 483-492, 11 Sup. Ct. 143, 34 L. Ed. 734; 21 Cyc. 
322. It was affirmatively proved that Mrs. Brannan was transferred 
from the asylum and jail, and no proof was oflfered that Mrs. Butter- 
worth and Miss Weeks, or aiiy of the appellees whose sentences hâve 
not expired, were taken to the workhouse without being first confined 
in the asylum and jaiL 

[4] The proposition that the direction of the commissioners to 
transfer the prisoners to the workhouse was invalid, because not made 
in writing, is without support in principle or authority. No doubt it 
is désirable to keep a record of ail such orders, but lack of a record 
does not impair the validity of the action. No statute requires the di- 
rection of the commissioners for the transfer to be in writing. Writ- 
ing adds nothing to the force and effect of individual or officiai atction, 
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unless writing is expressly or by necessary implication required by law. 
United States v. Dandridge, 12 Wheat. 64, 6 L. Ed. 552 ; United States 
V. Fillebrown, 7 Pet. 41, 8 L. Ed. 596; Handley v. Stutz, 139 U. S. 
417, 11 Sup. Ct. 530, 35 L. Ed. 227 ; Denver v. Arizona R. Co., 233 U. 
S. 601, 34 Sup. Ct. 691, 58 L. Ed. lUl. It was proved beyond doubt 
that the commissioners were acting together in their officiai capacity 
when they directed that the appellees should be transferred to the 
workhouse. 

The District Judge did not pass upon the effect of the allégation of 
the pétition that the appellees were improperly treated in the work- 
house, and counsel for appellees did not maintain at the argument that 
the appellees were entitled to release on that ground. 

Reversed. 



LUDT.OAV et al. v. CITY OF LUDT.OW et al. 

(Circuit Court of Appeals, Sixth Circuit. July 2, 1918.) 

No. 3077. 

1. Courts <S=>366(1) — Fédéral Courts— Construction of State Statutes. 

ïlie construction of a state s^tatute by tlie highest court of ttie state 
must be accepted by the fédéral courts. 

2. Municipal, Corporations ©=3414(2) — "Original Construction" — Ex- 

PENSES. 

Where a highway bas been constructed by certain munieipallties, and 
taxpayers bave contributed to its eost in order to complète the improve- 
rnent, the main expense having been borne through a bond issue, and uot 
by the abuttlng lot owners, the construction was not an original one, un- 
der Ky. St. § 3564, so that, on the passage of an ordlnance to improve such 
highway, the cost may be imposed as for "original construction" upon abut- 
ting laudowners, instead of upon taxpayers generally, under section 3565. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Original Construction.] 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by William S. Eudlow and another against the City of Ludlow 
and others for injunction. From a dismissal of the pétition as not 
stating a cause of action, plaintifïs appeal. Motion to dismiss sus- 
tained. 

Myers & Howard, of Covington, Ky., for appellants. 
Herbert Jackson, of Cincinnati, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This case concerns the validity of an assessment 
proposed to be levied for a street improvement, and is determinable 
according to a distinction existing in Kentucky between original con- 
struction and reconstruction of municipal highways. The first of thèse 
terms signifies an improvement made at the expense of the abutting 
property holders, and the second dénotes subséquent maintenance at 

^=»Por other cases see same topic £ KEY-NUMBBR in ail Key-Numbered Dlsesta & Indexes 
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the expense of the gênerai taxpayers. Plaintiffs seek to enjoin the 
first method, and to enforce the second, with respect to the improve- 
ment in question. Défendants moved to dismiss the pétition, for the 
reason that it does not state facts sufficient to constitute a cause of ac- 
tion. The motion was granted, and plaintiffs appeal. 

The pétition allèges that the highway was laid out, opened, and con- 
structed pursuant and according to the provisions of a statute entitled 
"An act to provide for the construction of a public highway in Kenton 
county, Ky., by the cities of Covington and Ludlow and the town of 
West Covington, at the cost of said municipalities." Chapter 1559 of 
Acts of 1889-90, vol. 3, p. 817. That the statute provided that the 
aggregate cost of the improvement should not exceed $24,000, that the 
municipalities — Covington, West Covington, and Ludlow — were to 
provide for payment of the sums respectively required' of them 
through the issue of bonds not to exceed the sum of $8,000; that upon 
completion of the highway the portions lying within the respective 
municipalities were to become public streets thereof and be kept in re- 
pair the same as their other streets. That the sum so provided to meet 
the entire cost of the improvement was insufficient ; that the plaintiffs, 
relying upon a provision of the statute requiring the municipalities to 
keep their several portions of the highway in repair, "gave in materials 
and money" more than $8,000 toward the construction of the improve- 
ment; and that the "highway could not hâve been completed other- 
wise." That the city of Ludlow has permitted its portion of the high- 
way to become and for a long period of time to remain out of repair, 
and has passed an ordinance providing for the improvement of the 
highway, designating the improvement as an original construction, with 
"brick, bitulithic, or granité at the sole cost and expense (except so 
much as the street car company operating thereover is required to pay) 
of the owners" of the lots and parcels of land abutting thereon. 

[1, 2] The controlling question is whether, in view of the plaintiffs' 
contribution toward the cost of opening and constructing the highway, 
the city is entitled to provide for defraying the cost of the proposed 
improvement through spécial assessment upon the abutting property, 
or is bound to provide therefor through gênerai taxation. The appli- 
cable statutes hâve been construed by the Court of Appeals of Ken- 
tucky, and the gênerai rule is that the construction of a state statute by 
the highest court of the state must be accepted by the fédéral courts. 
Under the very statutes hère involved, including the one under which 
this particular highway was opened and constructed, the right of the 
city of Ludlow to impose the spécial assessment in dispute has been 
twice sustained by the Court of Appeals. Carran v. City of Ludlow, 
174 Ky. 529, 530, 192 S. W..526; McCoy v. Carran, 179 Ky. 590, 201 
S. W. 463. In the McCoy Case it was claimed that the plaintiff's "an- 
cestors and predecessors in title donated a portion of their property for 
the purpose of constructing the Ludlow highway." 179 Ky. 593, 201 
S. W. 464. Further, it was alleged in that case, as it is in the instant 
case, that the earlier Carran suit was brought "at the instance of the 
city and thé city agreed to pay the cost of the litigation," but this was 
disposed of in the McCoy Case upon the ground that "ther.e was a real 
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controversy between the parties" to the case. 179 Ky. 593, 201 S. W. 
464. The most that can be said of the donation made by the ances- 
tors and predecessors in title of Mrs. McCoy and the contribution made 
in the présent case is that the former was property and the latter ma- 
terials and money ; but both were in principle the same and were vol- 
untary. Under the rule of décision prevailing in Kentucky, the test at 
last of the city's right to provide through spécial assessment to pay for 
the proposed improvement is whether, as respects this highway, such 
an assessment has ever been imposed before ; it manifestly bas not. 
The rule applicable to such a case was stated and supported by Judge 
Cochran. His opinion is approved, and the decree affirmed. The 
opinion f ollows : 

COCHRAN, District Judge. This cause is before me on defend- 
ant's motion to dismiss the bill. The plaintifïs own real estate in de- 
fendant city abutting on the Covington, West Covington, and Ludlow 
highway, and the relief they seek is an injunction against the improve- 
ment of the portion of the highway within the défendant city under an 
ordinance adopted May 11, 1916, whereby it is provided that the cost 
and expenses of the improvement shall be assessed against the abutting 
property owners, including plaintiffs. The défendant city is a city of 
the fourth class. By section 3564 of Kentucky Statutes, a portion of 
the charter of cities of the fourth class, provision is made for the origi- 
nal construction of any street or road in such cities at the exclusive 
cost of the owners of lots abutting thereon. And by section 3565 it is 
provided that the cost of reconstructing public ways, streets, or alleys 
or repairing same shall be borne exclusively by the cities. 

The ground upon which the relief is sought is that such improve- 
ment is not original construction, but reconstruction. It is claimed 
that the original construction was had when the highway was first 
built under chapter 1559 of Acts of 1889-90, vol. 3, p. 817, at the joint 
expense of the three cities and of plaintiffs, who voluntarily contributed 
an equal amount with each of thèse cities to its building. But it is 
well settled by décisions of the Kentucky Court of Appeals that such 
building was not original construction within the meaning of section 
3564, and that within its meaning there is never any original construc- 
tion until there has been a construction at the expense of the abutting 
lot owners. This is so held in the cases of Sparks v. Barber Asphalt 
Paving Co., 129 Ky. 769, 112 S. W, 830, 22 L. R. A. (N. S.) 877, 130 
Am. St. Rep. 419, and City of Louisville v. Stoll, 159 Ky. 138, 166 S. 
W. 811. 

It is unnecessary to consider any other décisions of the Court of Ap- 
peals, as there is no doubt as to what is held in those cases, and they 
are décisive. The fact that the three cities involved were required by 
the act under which the highway was built to keep it in repair after it 
was built can make no différence. Nor can the fact that plaintiffs con- 
tributed largely to .such building make any diiïei'ence. 

The motion to dismiss is sustained. 
252 F.— 36 



563 252 FEDERAL KBPOETEE 

PETEES V. DELAWARB & H. GO. 

(Circuit Court of Appeals, Thlrd Circuit. June 4, 1918.) 

No. 2363. 

Masïeb and Seevant <®=»289(23)— Action for Injurt to Servant — Contbib- 
UTOBY Négligence. 

Whether a freiglit conductor requlred by the rules to Inspeet brakes "as 
frequently as possible," and who was injured whlle s'ettlng the brake 
on a car being switched by the breaklng of the stem, was ehargeable wlth 
contrlbutory négligence, held, on the évidence, a question for the jury. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action at law by Henry N. Peters against the Delaware & Hudson 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

James H. Torrey and W. J. Torrey, both of Scranton, Pa., for plain- 
tiff in error. 

E. A. De Laney, W. J. Fitzgerald, and Joseph O'Brien, ail of Scran- 
ton, Pa., for défendant in error. 

Before BUFEINGTON, McPHERSON, and WOOLI.EY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. Henry N. Peters, a citizen of 
Pennsylvania and a conductor employed by the défendant, a corpora- 
tion of New York, brought suit against that company, to recover dam- 
ages for injuries sustained by him while employed by the défendant, 
through the latter's alleged négligence. On the trial the défendant 
company asked for binding instructions in its favor, on the ground 
that plaintiff was guilty of contrlbutory négligence. This request the 
court refused, and submitted the question of such contrlbutory nég- 
ligence, and as well also the defendant's négligence, to the jury. The 
jury having found for plaintifï, the défendant, on entry of judgment 
thereon, sued out this writ, and assigned for error the court's refus- 
ai to give binding instructions. 

The plaintifï was, at the time of the accident, the conductor of a 
f reight train engaged in switching cars into and out of colliery switches, 
between the defendant's Carbondale yard and the Jermyn transfer. 
Among the seven or eight cars of his train at the time of the accident 
was a gondola car. The engineer gave this detached car a kick to 
push it into a switch, and Peters mounted such moving car and at- 
tempted to use the hrake ; but the brake stem broke and he was thrown 
to the ground and received the injuries complained of . The alleged 
négligence of the railroad was its failure to inspeet the brake, and as 
there was évidence tending to sustain this charge of négligence, and 
the jury found that issue against the défendant, the verdict must stand, 
unless the évidence disclosed some défense of bar which constrained 
the court to give binding instructions for the défendant. This bar, 

i@=9For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digeste & Indexée 
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the défendant contends, was the cont'ributory négligence of the plain- 
tiff, and consisted in Peters' failure to himself inspect the brake at 
and immediately before the accident, which inspection the défendant 
allèges Peters, as conductor of the train, was, under rule 707 of the 
railroad, bound to make.^ That contrihutory négligence of a plaintiff 
is an affirmative défense, which a défendant must prove, and thàt it 
is, when the facts are in issue, a question for the jury, are principles 
settled by many décisions. When, however, the contributory négli- 
gence of plaintifï is clear under the proof, it is the duty of a trial 
judge to so hold as a matter of law. It foUows, therefore, that the 
question before us, as it was before the court below, is whether Peters' 
contributory négligence was, under the proofs, so clear that the trial 
judge would and should adjudge it as a matter of law. 

Whether this rule 707 applied at ail to a situation like the one hère 
involved is a question not hefore us, and therefore not decided. It 
suffices to say the court below held the rule was applicable, and that it 
applied to the time when the brake was being put into use by Peters. 
The défendant, therefore, had the benefit of the rule it contended for, 
and the plaintiff makes no complaint that the rule was so applied ; but, 
lest our silence might be misconstrued, it is proper to say that sub- 
stantial contention may be made that the rule had no application to 
the situation hère involved, namely, where Peteis' duty required him 
to climb on a moving, detached car and hurriedly apply its brake. Ob- 
viously, the gênerai purpcise of that rule, inter alia, was to require a 
freight conductor to take certain preliminary précautions when he 
took charge of his train and before starting. For example, he was 
"to report for duty at the appointed time, with his trainmen." He was 
"to assist in making up his train when necessary." It was made his 
duty to "see that the engine and train are provided with fuU sets of 
signais." He was required to "see that the couplings and brakes are 
in good order." And in addition to ail thèse things — which were to 
be donc before starting the train — the rule imposed upon him the f ur- 
ther duty "to inspect them as frequently as possible." 

Now, while the évidence is not very satisfactory as to when and where 
this particular car came into the train, it would seem that it was not a 
part of the train made up before starting, but it was picked up at a 
siding. It further appears that it stood on such siding at grade, and 
its brake was holding it on grade, and was seemingly in working or- 
der. Such being the proof, the course the trial took was tp treat the 
duty of inspection imposed uix)n Peters by the rule as of the time of 
the accident, or, as expressed in the point asking binding instructions, 

1 The pertinent parts of rule 707 are: "Freight Conductors. * * * He 
must report for duty at the appointée! time with his trainmen ; assist in 
making up his train when necessary; see tliat he has the proper waybills 
for the car.s to be moved ; see that the engine and train are provided with full 
sets of signais; see that the couplings and lirukeg are in good m'der before 
starting, and Inspect them as frequently as opportunlty permits ; see that 
the trainmen oceupy thedr proper places on the train, handle freight with 
care, uslng every effort to prevent loss or damage, keep the car doors fas- 
tened, except when loadlng or unloadlng, and not permit unauthorized per- 
sons to enter the cars or handle freight or ride upon the train." 
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-the refusai of which îs assigned for error, "at and îmmediately before 
the accident to plaintiff ." It will thus appear that both court and coun- 
sel regarded the time of the accident as the time when Peters should 
hâve inspected. What the court charged — and to this charging no 
objection was made — was : 

"L'nder the rules of the company, as well as under the law, the plalntitt 
"vvas reouired to niake such reasoiiable observation of the car and brake, with 
whieh he had to do, as the circumstances of the occasion would admit. 
Though he had the right to présume that tlie company had doue its duty 
and made proper Inspection, and placed into his hands cars equipped wlth 
reasonable safe appliances, neveitheless he was also Iwiind to use his sensés 
to guard against danger. Did he did so in his attempt to set this bralte, or 
could he by the use of due care and observation of the brake before him, 
having in mlnd his duties as a conduetor and trainman, the nianner In which 
he approaehed and applied the bralve, hâve detected for himself this defect 
in the brake shaft, if you conclude tliat the sanie was open and visible to 
Inspection. If lie could, and you conclude that he did not act as a reasonably 
prudent man would under the circumstances in the use of this brake, and 
believe that he might hâve avoided the accident by the exercise of due care, 
he is guilty of contributory négligence, and your verdict should be for the 
défendant." 

From the above, taken in considération with the proofs, it is clear 
that, if any question of contributory negHgence on the part of Peters 
was involved in the case, the détermination of that question was not 
one for the court, but could only be passed on by the jury, and, as the 
f orm of that suhmission was not questioned, we see no reason to inter- 
fère with the judgment entered on the verdict, which, as we hâve seen, 
estabUshed the negHgence of the company. 

Such judgment is therefore affirmed. 



NILES, CoUector of Internai Revenue, v. CENTRAL MANUFACTURERS' 

MUT. INS. CO. 

SAME V. OHIO UNDERWRITERS' MUT. FIRE INS. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 10, 1918.) 

Nos. 3119, 3120. 

Internal Revenue <©=19(1)— Stamp Tax on Insukance Companies— M"Ctu- 
al companies. 

A mutual lire Insurance company, organized under the law of Ohio, 
without capital stock, and insuring property only of its members, is witli- 
in the exemption of Act Oct. 22, 1914, and not subject to the stamp tax 
on its policies imposetl thereby, although under the state statute it may 
and does charge a cash premium in advanee, and maintains a réserve, on 
which it incidentally earns interest. 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio ; John M. Killits, Judge. 

Actions by the Central Manufacturers' Mutual Insurance Company 
and by the Ohio Underwriters' Mutual Pire Insurance Company 
against Frank B. Niles, Collector of Internai Revenue for the Tenth 

<S==>For other cases see saœe tople & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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District of Ohio. Judgments for plaintiffs, and défendant brings 
error. Affirmed. 

E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and Edwin J. Lynch, 
Asst. U. S. Atty., of Toledo, Ohio, for plaintiff in error. 

Vorys, Sater, Seymour & Pease, of Columbus, Ohio, and H. L- 
Conn, of Van Wert, Ohio, for défendants in error. 

Francis B. James, of Cincinnati, Ohio, aniicûs curije. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. The two cases are alilte, except as to the 
amounts involved. The sole questions raised by the demurrers of 
plaintiff in error to the pétitions of défendants in error for return of 
moneys paid under duress is whether policies issued by a fire Insur- 
ance Company, incorporated under the laws of Ohio, without capital 
stock or stockholders, doin^ only a mutual fire insurance business, 
and that only with its members, ail of whom, and who alone, are its 
policy holders, must be stamped for one-half of one cent on each dol- 
lar of premium, under Act Oct. 22, 1914 (38 Stat. 762, c. 331). 

The précise question is whether such a company comes within the 
exemption clause of the act, reading, "Provided, that purely co-opera- 
tive or mutual fire insurance companies or associations carried on by 
the members thereof for the protection of their own property and not 
for profit, shall be exempted from the tax herein provided," notwith- 
standing that, under the laws of Ohio, the company (a) is required 
to and does charge a cash premium payable at the time of delivery 
of the policy ; (b) is required to and does maintain an unearned premi- 
um reserve of a definite percentage of the cash premiums on unexpired 
risks ; (c) is permitted to and does maintain a surplus in excess of this 
reserve, as an additional security to the policy holders; (d) earns in- 
terest on this reserve and surplus by investing them, as required by 
the law of the state, in interest-bearing securities ; and (e) for f urther 
security of the members makes the cash premium in excess of the 
amount estimated as suflïcient for protection and payment of losses, 
paying the member, at the expiration of each policy, so much of the 
cash premium paid by him as is not absorbed by losses and expenses. 

The statutes of Ohio authorize the incorporation of at least two 
kinds of mutual fire insurance companies — those Hke défendants in 
error, carrying reserves and requiring premiums in advance of loss ; 
and those which levy only such assessments as are necessary to meet 
spécifie losses sustained and spécifie incidental expenses. But, while 
there are radical différences in character, both kinds of companies 
are mutual ; both are purely co-operative, in that they hâve no stock 
or stockholders and include in their membership only policy holders; 
both are carried on by the members solely for the protection of their 
own property, in that neither kind insures the property of any one else. 

There is, however, this différence between them: The one class 
always has a safety fund in hand ; the other dépends upon the personal 
security and solvency of the membership. Purely incidental to the 
existence of such a fund is the interest earned thereon; this interest 
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may be conceded to be a profit that accrues to tlie members f rom the 
enforced investment, a profit that would not ordinarily be earned by 
a Company that levies its assessments solely for immédiate distribu- 
tion. And yet even such a company might earn some slight interest 
on daily bank balances, because of the practical impossibility of making 
immédiate distribution of daily receipts from assessments. 

While, in companies like défendants in error. the earning of this 
interest is more clearly foreseen and contemplated, nevertheless in 
the one class, as in the other, the business is not "carried on" for this 
incidental profit, which merely opérâtes slightly to reduce the cost 
of protection, to diminish the amount to be taken from the premium 
deposits in order to meet losses; the object of the business in each 
class is, not to undertake investments on behalf of the members, but 
solely to prot'ect more effectively the members' property. 

The distinction drawn in the act is between those mixed mutuals, 
which, though commonly called mutuals, are in fact also doing a non- 
mutual business for profit, and the strictly mutual companies ; not be- 
tween the mutuals which carry a reserve and surplus, and those which 
levy assessments only after each loss. A mère incidental profit earn- 
ed by way of interest on its invested safety funds, or on its bank bal- 
ances, does not change the purely mutual character of the company, 
or indicate that its business, though thus earning a profit, is "carried 
on for profit." And if the text or context of thèse words could be 
deemed to create an ambiguity, as in our judgment they cannot, the 
doubt would be resolved in favor of the taxpayer; the question is not, 
as in Perry v. Norfolk, 220 U. S. 480,31 Sup. Ct. 465. 55 L. Ed. 548, 
that of an alleged contractual exemption from gênerai taxation laws, 
but, as in Eidman v. Martinez, 184 U. S. 578, 583, 22 Sup. Ct. 515, 46 
L. Ed. 697, that of the class of corporations intended by the act to be 
included in or exempted from its spécial tax provisions. 

Under a similar provision in the Spanish War Tax Act of June 13, 
1898 (30 Stat. 448, c. 448), mutual fire insurance companies like de- 
fendants in error were not required to pay the tax, except in two or 
three sporadic cases; the Treasury ruHngs in thèse few cases could 
not, under thèse circumstances, be deemed to hâve established a con- 
trary uniform settled practice and contemporaneous departmental con- 
struction of the act. 

Judgments affirmed. 



ORTH V, UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1918.) 

No. 1600. 

ESCAPE <S=35 — Assistance^Ofkense. 

An escape from a fetleral penitentiary was complète, when the physlcal 
control over the eonvlct was ended by his flight beyond immédiate active 
pursiiit, and one subsequently aiding and assisting hira to escape discovery 
and aiTest was not aiding hls escape, wlttiin Criminal Code, S 141 (Comp 
St. 1016, § 10311). 



®:»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgeets & Indexes 
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2. Criminal Law «©=1175 — Erboneous Conviction on Count — Effect a8 

To Conviction on Another Count. 

An erroueous conviction under Criminal Code, § 141 (Oomp. St. 1916, § 
10311), for assistlng a convict to escnpe from a fédéral penitentiary, dld 
not affeet a conviction on a second count thereunder for hart>oring and 
concealing tlie convict, and would not require a new trial, wliere the only 
préjudice to défendant was a cumulative sentence of twelve months, 
which was in exeess of tlie statutory maximum of six months for a single 
offense. 

3. iNniCTMENT AND INFORMATION <©=»129(1) — SEPARAIî: CRIMINAL ACTS^SlNGLE 

Transaction — Counts. 

Separate criminal acts in a single transaction m.iy be split up Into as 
many counts relating to tlie transaction as the United States attorney may 
think necessary, so that, if the proof is insutfieient for a conviction on one 
count, the governnieut may hâve its benefit on anotlier charge to which it 
is applicable. 

4. Crimnal IvAW <&=>!>71(1) — Conviction — Separate Counts — Arrest of 

judgment. 

A conviction on ail of the counts, charglng separate criminal acts in a 
single transaction, is not available as a ground for arrest of .iudgment. 

5. Criminai, Law ©=393.3 — Conviction — Separate Counts — New ïrial. 

A conviction on ail of the counts for a separate criminal act in a sin- 
gle transaction is not available as a ground for a new trial. 

6. Criminal Law <S=5ll88 — Appeal — Eemand — Sentence — Réduction. 

On an erroneous conviction on a count for aidlng a convict to escape 
from a fédéral penitentiary, and on a proper conviction on a count for 
harboring and concealing the convict, both parts of a single transaction, 
within Criniinal Code, § 141 (Comp. St. 1916, § 10311), imposing an im- 
prlsonment of not more than six months for each related offense, where 
tliere should hâve been but one sentence, not exceeding six months, de- 
fendant, sentenced to imprisonment for twelve months, was entitled to 
hâve the case remanded for sentence according to law. 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Albert Orth was convicted of the statutory offense of aiding a féd- 
éral convict to escape, and of harboring and concealing such convict, 
and he brings error. Remanded for resentence. 

Paul M. Macmillan, of Charleston, S. C, for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The défendant was convicted and sen- 
tenced under an indictment charging violation of the foUowing stat- 
ute: 

"Whoever shall rescue or attempt to rescue, from the custody of any officer 
or person lawfully assisting hlm, any person arrested upon a warrant or other 
process issued under the provisions of any law of the United States, or shall, 
dlrectly or Indlrectly, aid, abet, or assist any person so arrested to escape 
from the custody of such officer or other person, or shall harbor or conceal 
any person for whose arrest a warrant or process has been so issued, so as to 
prevent his discovery and arrest, after notice or knowledge of the fact that 
a warrant or process has been Issued for the appréhension of such person, 

<S=jFor other cases see same toplc & KETy-NUMBBR lu ail Key-Numbered Digests & Indexes 
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shall be flned not more than one thousnnd dollars, or imprîsoned not more 
than six months, or both." Criminal Code, § 141 (Act Marcli 4, 1009, c. 321) 
§ 141, 35 Stat. 1114 (Comp. St. 1916, § 10311). 

The first count charged that the défendant aided, abetted, and as- 
sisted Robert Fay, a person under arrest and convicted under the laws 
of the United States, and in the custody of the warden of the United 
States penitentiary at Atlanta, to escape from that custody. The sec- 
ond count charges that the défendant harbored and concealed the con- 
vict, Robert Fay, so as to prevent his discovery and arrest. The de- 
fendant was convicted under both counts, and sentenced to impris- 
onment for twelve months and a fine of $1,000 and the costs of the 
prosecution. 

[1] Fay escaped from the Atlanta penitentiary on August 29, 1916. 
On September 23, 1916, he appeared in Charleston, S. C, where the 
défendant lived, and as the évidence tended to show was by the de- 
fendant aided and protected, and assisted to leave Charleston. Un- 
der this State of the proof, the defendant's counsel requested the 
District Judge to direct a verdict of acquittai on the first count of 
the indictment. The motion was refused, and the défendant was con- 
victed on both counts. We think the motion should bave been grant- 
ed. The évidence furnished no foundation for conviction of the 
charge of aiding Fay to escape from lawful custody. When the phys- 
ical control bas been ended by flight beyond immédiate active pur- 
suit, the escape is complète. After that aid to the fugitive is no lon- 
ger aiding his escape. 2 Wharton, Cr. L,. 2606 ; 1 Russell on Crimes, 
467; 10 R. C. L. 579; Smith v. State, 8 Ga. App. 297, 68 S. E. 1071 ; 
State V. Ritchie, 107 N. C. 857, 12 S. E. 251. The eviclence is clear 
that Fay had escaped altogether from the Atlanta penitentiary, and 
was at large entirely free from custody for some days before the 
défendant, Orth, rendered him assistance in Charleston. 

[2] But this conclusion does not efïect the conviction on the sec- 
ond count charging that the défendant harbored and concealed Fay. 
Nor does it require a new trial, for the only préjudice to the défend- 
ant was in the cumulative sentence of twelve months, which was in 
excess of the statutory maximum for a single ofïense. 

[3-5] Separate criminal acts in a single transaction may be s^ht 
up into as many counts relating to the transaction as the United States 
attorney may think necessary, so that if the facts as proved turn out 
to be insufficient for conviction on one count the government may hâve 
the benefit of them on another charge to which they are applicable, 
and a verdict of conviction on ail of the counts is not available as a 
ground for arrest of judgment or for a new trial. United States v. 
Dickinson, 2 McEean, 328 ; Fed. Cas. No. 14,958 ; Reg. v. Truman, 8 
Car. & P. 727; United States v. Howell (D. C.) 65 Fed. 402, and 
authorities cited. 

[6] In this case under a single state of facts and a single course 
of conduct, the défendant was charged in one count with aiding, abet- 
ting, and assisting Fay to escape, and in the other with harboring 
and concealing Fay as an escaped convict, so as to prevent his dis- 
covery and arrest. The punishment for both offenses is precisely 
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the same. The conviction being under the same statute denouncing 
related offenses and being based on one act or course of conduct, 
there should hâve been but one sentence, net exceeding the maximum 
fixed by the statute. But the only reUef to which the défendant is 
entitled is to hâve the case remanded, so that the sentence may be im- 
posed according to law. Stevens v. McClaughry, 207 Fed. 18, 125 
C. C. A. 112, 1 L. R. A. (N. S.) 390; Halligan v. Wayne, 179 Fed. 
112, 102 C. C. A. 410; Munson v. McClaughry, 198 Fed. 72. 117 C. 
C. A. 180, 42 L. R. A. (N. S.) 302; O'Brien v. McClaughry, 209 Fed. 
816, 126 C. C. A. 540; Williams v. United States, 168 U. S. 382-398, 
18 Sup. Ct. 92, 42 L. Ed. 509; Ulmer v. United States, 219 Fed. 641, 
134 C. C. A. 127. 

It is therefore adjudged that the case be remanded to the District 
Court for resentence of the défendant. 



ORTH V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1018.) 

No. 1601. 

1. ESCAPK <S=35 AlDING ESCAPE — OFFENSE. 

Défendant, who, after the completed eseape of a convict frora a féd- 
éral peiiitentiary, hurbored and concealed him, so as to prévenu his dis- 
covery and arrest, was entitled to a directed verdict of acquittai on a 
count under Criniinal Code, § 141, for aidlng and assistlng the convict 
to eseape. 

2. Criminal lyAW <S=11C8(1) — Harmless Ebkok — Refusal of Direction to 

Acquit. 

The erroneous refu.ial to direct an acquittai on a count under Criminal 
Code, § 141, for aiding a convict to eseape from a fédéral penitentiary, 
vias not prejudicial, where a conviction under a second count thereunder 
for harboring and concealing the convict to prevent his dlscovery and 
arrest was supported by the évidence, and the sentence was not in excess 
of the maximum provided for that offense. 

3. Criminal Law <S=3tt3(l) — Self- Incrimination. 

In a trial on an indictment under Criminal Code, § 141, for aiding one 
K., a convict, to eseape from a fédéral penitentiary, and for harboring 
and concealing him, the admission of defendant's testimony in his own 
behalf as to his assistance to K., given on his trial for aiding one F., 
another convict, was not a violation of defendant's constitutioual right 
not to be requlred to testify against himself, where lie was under no com- 
pulsiou to testify in the other trial. 

In Error to the District Court of the United States for the Eastern 
District of South CaroHna, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Alisert Orth was convicted of the statutory offense of aiding a con- 
vict to eseape from a fédéral penitentiary, and of harboring and con- 
cealing the convict, and he brings error. Affirmed. 

Paul M. Macmillan, of Charleston, S. C, for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 
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WOODS, Circuit Judge. The défendant was convicted and sen- 
tenced under an indictment charging violation of the foUowing stat- 
ute: 

"Whoever shall rescue or attempt to rescue, from the custody of any offlcer 
or person lawfully asslsting lilm, any person arrested upon a warrant or oth- 
er process Issued under the provisions of any law of the United States, or 
shall, dlrectly or indirectly, aid, abet, or assist auy person so arrested to es- 
cape from the custody of such offlcer or other person, or shall harbor or con- 
ceal any person for whose arrest a warrant or process has been so Issued, 
so as to prevent hls dlscovery and arrest, after notice or knowledge of the 
fact that a warrant or process has been issued for the appréhension of such 
person, shall be fined not more than one thousand dollars, or imprisoned iiot 
more than six months, or both." Crlmlnal Code (Act March 4, 1909, c. 321^ 
§ 141, 35 Stat. 1114 (Comp. St. 19HJ, § 10311). 

The first count charged that the défendant aided, abetted, and assist- 
ed Wilham Knobloch, a person under arrest and convicted under the 
laws of the United States, and in the custody of the warden of the 
United States penitentiary at Atlanta, to escape from that custody. 
The second count charged that the défendant harbored and concealed 
the convict, William Knobloch, so as to prevent his discovery and ar- 
rest. Knobloch escaped from the Atlanta penitentiary on August 29,. 
1916. Some time in September, 1916, he appeared in Charleston, S. C, 
where the défendant lived, and, as the évidence tended to show, was 
by the défendant aided and protected, and assisted to leave Charleston. 
Under this state of the proof, the defendant's counsel requested the 
District Judge to direct a verdict of acquittai on the first count of the 
indictment. The motion was refused. 

[1,2] The défendant was convicted on both counts of the indict- 
ment, but was sentepced only to pay a fine of $100 and imprisonment 
for two months. This was less than the maximum penalty provided 
by the statute. We think the motion should hâve been granted in ac- 
cordance with the views expressed in the opinion this day filed in No. 

1600, 252 Fed. 566, C. C. A. , a similar case against the same 

défendant. But, as we held in that case, there was no prejudicial er- 
ror in refusing to direct a verdict of acquittai on the first count or in 
the sentence ; for the conviction under the second count was well sup- 
ported by the évidence, and the sentence was not in excess of the max- 
imum provided for the offense. 

[3] The défendant testified in his own behalf on his trial for aiding^ 
Fay concerning the assistance he gave to Knobloch when he came to 
Charleston in September. Against the objection of the défendant, the 
court allowed this testimony to be introduced in this case, as in the 
nature of an admission or a confession. It is earnestly insisted that 
this was a violation of the constitutional right of the défendant that^. 
he should not be required to testify against himself. The point is not 
well taken. The défendant was not under constraint or compulsion to 
testify in his trial for aiding Fay, and therefore his testimony in that 
case was admissible in any other légal proceeding, just as any other 
confession or admission would hâve been. 

Aflirmed. 
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ZIMMERMAN v. PEiNNSYLVANIA CO. 

(Clreult Court of Appeals, Sixth Circuit. August 3, 1918.) 

No. 3160. 

1, Eaileoads ®=»350(6) — Crossing Accident^Failueb to Blow Whistm ob 

Ring Beu^— Question for Jtjbt. 

In automobile driver's action agalnst rallroad for Injuries at cross- 
Ing, évidence that train crossed a city street at the rate of 30 miles an 
hour wlthout having blown whistle or sounded bell made the question 
of negUgence one for the Jury. 

2. Railroads ie=.350(28) — Accident at Cbossino — Jtjbt Qtteotion — Oontbib- 

UTORY NïaUOENCE. 

Wbether plaintiff was guilty of contrlbutory négligence In crossing track 
In automobile, wlthout flrst stopping or looking to rlght or left, the flag- 
man belng temporarlly absent, thus permlttlng the Inference that there 
was an Implied Invitatloii to cross, held, ander the erldence, for the jury. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by Katherine Zimmerman, administratrix of the estate of 
John F. Zimmerman, deceased, against the Pennsylvania Company. 
Judgment for défendant on directed verdict, and plaintiff brings er- 
ror. Reversed, and cause remanded for new trial. 

C. W. Dille, of Cleveland, Ohio, and Anderson, Mathews & Wall, of 
Youngstown, Ohio, for plaintiff in error. 

Hollis E. Grosshans and Harrington, De Ford, Heim & Osborne, ail 
of Youngstown, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Plaintiff, as administratrix of the estate of the late 
John F. Zimmerman, brings this action to recover damages for the 
wrongful death of the décèdent. The défendant niaintains and opér- 
âtes a railroad in the city of AUiance, and the décèdent met his death 
May 7, 1915, at the crossing of the railroad over Park avenue in that 
city. Park avenue runs north and south and the railroad east and 
west. Décèdent was driving north on Park avenue in an automobile, 
and when his machine reached the south rail of defendant's southerly 
track it was struck and he was killed by the locomotive of one of de- 
fendant's passenger trains bound east. Défendant maintained a shelter 
for a watchman in or near Park avenue adjacent to the north side of 
its northerly track, and the watchman was seen in the shanty, as it is 
called, shortly before the collision. Décèdent was driving his machine 
at a moderate speed, estimated at the rate of 7 or 8 miles an hour, and 
this rate was materially reduced as the machine approached the south 
rail. He was looking directly north, and might well hâve had the 
watchman in view when nearing the point of danger, though it is not 
shown that the watchman was on duty at the moment the collision 
occurred. 

^=9For otber cases ses same topic & KEY-NUMBIÎIR in ail Key-Numbered DigesU & Indexe* 
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[1, 2] At the close of the plaintiff's testimony défendant moved for 
a directed verdict, and the motion was grantcd. VVe agrée with the 
leanied trial judge that the évidence tended to show négligence on the 
part of the défendant, in that neither the whistle nor the bell of the 
locomotive was sounded as the train approached the crossing, and that 
at the time of the collision the train was running at the rate of 30 
miles an hour. The court concluded as matter of law, however, that 
the décèdent was not in the exercise of ordinary care as he approached 
the crossing. It is true the testimony tends to show that the décèdent 
did not stop his machine, or look to the right or the left, before driv- 
ing upon the track ; but the view in the direction f rom which the train 
was coming was obstructed by buildings on the west side of Park ave- 
nue to a point within 14 or 15 feet of the southerly track. Considering 
thèse obstructions, in connection with the control under which the au- 
tomobile was being operated, as well as the other testimony relating to 
decedent's conduct, we are impressed with the belief that it might fair- 
ly hâve been inferred, under the motion to direct, that, instead of 
maintaining gâtes, the défendant was accustomed to keep a watchman 
at this crossing, and that his absence, as well as his présence and con- 
duct, might practically hâve operated as a token of safety in crossing, 
and as an invitation in that behalf to persons familiar, as décèdent was, 
with the custom observed at the crossing. The situation would seem to 
hâve been similar in principle to that of open gâtes at a railroad cross- 
ing, and the implied assurance and invitation their position signifies to 
persons approaching and intending to pass over the crossing. Erie R. 
Co. V. Schultz, 183 Fed. 673, 675, 106 C. C. A. 23 (C. C. A. 6) ; Erie R. 
Co. V. Weber, 207 Fed. 293, 296, 125 C. C. A. Z7 (C. C. A. 6). The de- 
fendant's négligence and the obstructions to the view westwardly lend 
emphasis to the situation. 

Ânother circumstance is deserving of notice. The watchman was 
not seen after the collision ; and yet his présence shortly before the 
collision gives rise to a presumption that he overlooked alike the proxim- 
ity in time of the coming of the tram and its actual approach. 
Enough was therefore shown to exact of the défendant an expîanation, 
in a Word to put it to its proof s ; indeed, we think fair and impartial 
men might reasonably draw différent conclusions touching the ques- 
tion of care or négligence on the part of the décèdent. It is scarcely 
necessary to add that in such circumstances the question of contribu- 
tory négligence is one of fact, not law. Grand Trunk Ry. Co. v. Ives, 
144 U. S. 408, 429, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Blount v. Grand 
Trunk Ry. Co., 61 Fed, 375, 378, 9 C. C. A. 526 (C. C. A. 6) ; Otis 
Steel Co. V. Wingle, 152 Fed. 914, 917, 82 C. C. A. 62 (C. C. A. 6); 
Cary Bros. & Hannon v. Morrison, 129 Fed. 171, 181, 163 C. C. A. 267, 
65 L. R. A. 659 (C. C. A. 8); Pa. R. Co. v. Bacza, 187 Fed. 770, 109 
C. C. A. 518 (C. C. A. 3); United States Express Co. v. Kraft, 161 
Fed. 300, 302, 88 C. C. A. 346, 19 L. R. A. (N. S.) 296 (C. C. A. 3). 

The judgment must be reversed, and the cause remanded for a new 
trial; and an order will be entered accordingly. 
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BETSCH et al. v. UMPHREY et al. 

(Circuit Court of Appeals, Nintli Circuit. July 1, 1018.) 

No. 3123. 

1. Mines and Mineraus ©=326 — rLEAuiNo — Admissions. 

A relocation of a claim located by auotlier adniits the validity of tli& 
oriyiual location. 

2. Mines and Minerals (©=538(12)— Pleading — SurFiciENCY. 

An allégation, in an answer in action to quiet title to minlng claim, that 
"défendants are the owners in fee," etc., will not l)e lield insufflclent, on 
motion for judgment on tlie pleadings, by reason of the faet that it did 
not allège that they were the owners when the action was comnienced. 

3. Pleading i®=>343 — Judgment on tue Pleadings. 

The grantlng of a judgment upon the pleadings on motion is not re- 
garded with favor by the court. 

4. Mines and Minebals <®=>3S(12)— Pleading— SuFFiciENcy. 

In an action to quiet title to a miTilng claim, where complaint set forth 
aftidavit of asses-sment work done by défendants at a certain tinie, but 
alleged that défendants had abandoned the claim, and the answer de- 
nied the allégation of abandonment, the pleadings showed a prima facie 
case in favor of défendant on the question of possession, although the 
answer did not state that défendants were in possession at the com- 
mencement of the action. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska ; J. K. Tucker, Judge. 

Suit to quiet title to mining claim by Fred Umphrey and Fred Har- 
rison against Chris Betsch and Joe L. Jean. Judgment for plaintififs, 
and défendants appeal. Reversed and remanded. 

The appellees brought a suit in the court below to quiet title to a mining 
claim, and in their complaint they alleged that they were in possession of 
the claim, that they acquired title thereto by relocating on April 1, 1917, a 
claim known as "Creek Claim No. .5 above Discovery, West Fork of Willow 
Creek," located by Ben Blanker on July 4, 1914. They further set forth that 
on April 4, 1917, the défendants recorded an affidavit in the records of the 
district in which the claim was located, in which it was stated that they 
had exi)ended more than $1,500 in labor on the Blanker claim during the 
month of October, 1916, for the assessment work of the current year 1916, 
and the complaint alleged that the statements contained in that affldavit were 
untrue, and "tliat if said défendants ever did hâve any right or interest in 
said mining claim, which thèse plaintiffs do not admit, but deny, thî'y aban- 
doned and forfeited the same before the entry of the plaintift Umphrey upon 
the said claim." The answer denied that the appellees relocated the claim 
by staking or marking the same or recording a certiticate of location, denied 
that the appellees owned the claim or were in possession thereof, denied that 
the aflidavit for assessment work was untrue, and denied the allégation pi 
forfeiture and abandonment, and for affirmative answer and défense alleged 
that the appellants "are the owners in fee, subject only to the paramount title 
of the government of the United States, of the ground and prenilses described 
in the plaintift's complaint, and are in the possession and entitled to the ïiosses- 
sion of the whole tliereof." The reply denied ail the affirmative allégations 
of the answer. On thèse pleadings the court below sustalned a motion of the 
appellees for judgment on the pleadings. 

<g=;3For otlier cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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O. D. Cocbran, of Nome, Alaska, and William A. Gilmore, of Seattle, 
Wash., for appellants. 

De Journel, Nye & De Journel. of Fairbanks, Alaska, F. De Journel, 
of San Francisco, Cal., and Roy V. Nye, of Monrovia, Cal., for 
appellees. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1-3] 
The appellees, by alleging that their claim was a relocation of the claim 
located by Blanker on July 4, 1914, admitted the validity of the orig- 
inal location. Zerres v. Vanina, 150 Fed. 564, 80 C. C. A. 366, and cases 
there cited. Although the appellants do not allège in their answer that 
they claim title and possession under Blanker's location, sufficient ap- 
pears in the complaint to show that such is the case, for the complaint 
présents the affidavit filed on April 4, 1917, on behalf of the appellants 
to show that the assessment work was donc for the year 1916, and 
that they asserted ownership of the Blanker claim. The complaint 
allèges, however, that before the appellees made entry on the claim 
the appellants had abandoned and forfeited any interest which they 
might hâve had in the claim. That allégation was denied in the answer, 
and thereby an issue was presented for trial. But, say the appellees, 
the appellants, instead of averring in their affirmative défense that they 
were the owners in fee at the time when the action was commenced, 
alleged their ownership in the présent tense, and thus admitted that 
they were not the owners at any prior time. If that had been the only 
allégation bearing upon that feature of the case, it would still hâve 
been error to enter judgment on the pleadings, for it was evidently the 
intention of the appellants to allège their title as of the date of the 
commencement of the suit. The granting of a judgment upon the 
pleadings on motion is not regarded with favor by the courts. "The 
pleading must be clearly bad, in order to justify a judgment in favor 
of the other party ; and if there is any reasonable doubt as to its suffi- 
ciency, judgment on the pleadings will not be rendered. So the defect 
must be substantial and not merely formai or technical." 31 Cyc. 607. 

[4] It sufficiently appears, however, from ail the pleadings in the 
case, that the appellants were in possession during the year 1916 un- 
der a mining location which could only hâve been the Blanker location, 
for the relocation notice admits that location and its validity, and the 
appellees, by setting forth the affidavit of the assessment work done by 
the appellants in the year 1916, identified that assessment work and 
the possession of the appellants with the Blanker location, and admit- 
ted possession by the appellants in that year. That possession, so ad- 
mitted, must be deemed to hâve continued until shown to hâve been 
discontinued. It is true that the appellees allège its discontinuance hy 
their averment that the appellants abandoned and forfeited the mining 
claim, but that allégation was denied. In short, upon the appellees' 
own showing the appellants were in the quiet and undisputed posses- 
sion of the premises in 1916, under a valid location, and those facts 
constitute a prima facie case, which can be overcome only by a proof 
of abandonment or forfeiture, or other divestiture, and the acquisition 
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of a better right or title by the appellees. Hammer v. Garfield Mining 
Co., 130 U. S. 291, 9 Sup. Ct. 548, 32 L. Ed. 964. It was error, tibere- 
fore, to enter a judgment upon the pleadings. 

The judgment is reversed, and the cause is remanded for further 
proceedings. 



NEER V. L,ANG. 

(Circuit Court of Appeals, Second Circuit. May 15, 1&18.) 

No. 243. 

1. Corporations ^=>116 — -Sale of Stock — Offer and Acceptance^-Terms of 

acceptance. 

Wiere défendant offered to sell certain stock at a certain priée, "sub- 
jeet to préviens sale," plaintiflf's acceptance of the stoclt, witli direction 
to sliip with draft attaclied and wire to tliat effect imported into tlie 
acceptance new provisions as to tlie place of delivery and payment, so 
that it was not identical with the offer, and preveuted the making of a 
contract. 

2. Contracts <g=16 — Offer — Construction. 

An offer must not be uncertain or ambiguous. 

3. CUSTOMS AND USAGES <@=13 OfFEE AKD AcCEPTANCE — -CUSTOMS OF BUSI- 

NESS. 

An offer relating to a trade or business assumes that ail the usages and 
customary incidents of such trade or business shall be part of the agree- 
ment, and they need not be expressly stated in the written or oral offer, as 
the law implies them. 

4. Sales ®=>7t) — Sale of Stock — Place of Delivery. 

The law implies that the dellverj- of stock offered to be sold shall be at 
the place of the seller, nothing appesiriiig to the contrary. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Suit by William A. Neer against Frank R. Lang. Judgment for 
défendant, and plaintiiï brings error. Affirmed. 

The plaintiff is a citizen of the state of Michigan. The défendant 
is a citizen of the state of New York, and a résident of the Southern 
District thereof. The plaintiff brought suit against défendant to re- 
cover damages in the amount of $17,000 for the breach of an alleged 
contract to sell plaintiff 20 shares of the capital stock of a corporation 
known as the Saxon Motor Company. 

Winter & Winter, of New York City, for plaintiff in error. 

I. Balch Louis, of New York City (Henry C. Burnstine and A. 
Joseph Geist, both of New York City, of counsel), for défendant 
in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The right to maintain this action dé- 
pends upon whether a contract was ever made as alleged. The plain- 
tiff relies on certain correspondence which passed between défendant 
and himself, and which he claims constituted a contract, and involves 

(gsaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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a breach.' The plaintiff on October 9, 1915, received the followîng 
letter from the défendant: 

"Fort Ijeavenworth, Kansas, Oct. 7, 1915. 
"Wm. A. Neer & Co., Détroit — My Denr Mr. Neer: Will you keep me iwsted 
on the Saxon Motor eommon msirl^et. W'ould like to buy 10 or 15 shares at 
around 300, subject to confirmation, or would sell 20 sliares at 400, siibject to 
préviens sale. 

'"Slucerely, [Signed] F. R. Lans, Major, TJ. S. Arniy." 

The plaintiff, upon the receipt of the letter, sent the following tele- 
gram to défendant: 

"Western Union Telegram. 

"10—0—1015. 
"To Major F. R. Ijane, Fort Leavenworth, Kansas: We aceept twenty Saxon 
at four liundred slilp with draft attaclied and wire when you hâve done this. 

"Wm. A. Neer & Co." 

This telegram plaintiff f ollowed with a letter as f ollows : 

"10—9—1915. 
"Major F. R. Lang, Fort Leavenvvortli, Kansas — Dear Sir: Upon receipt of 
your letter offering us 20 Saxon Motor eommon at 400, we inimediately wired 
you as follows: "We aceept 20 Saxon at 400 shlp with draft attached and 
wire when you hâve done this.' We trust we Will rec-elve your confirmation 
on this transaction very soon. 

"Very truly yours, Wm. A. Neer & Co." 

The défendant, upon receipt of plaintiff's telegram, sent to plaintiff 
the following letter: 

"Fort Leavenwortli, Kansas, October 9, 1915. 
"Wm. A. Neer & Ce, Détroit — Gentlemen : Saxon stock sold before i-e- 
ceipt of your telegram. Seems to be much demand for It. Think I niay be 
able to locate ten and possibly twenty-five shares more. What is best offer 
you would make for this and for hovv long a period is bid open? 

"Very truly, [Signed] F. R. Lang, Major, U. S. Army." 

The statement in the above letter, "Saxon stock sold before re- 
ceipt of your telegram," plaintiff claims was false, and was made 
with the purpose of taking advantage of the condition in his letter of 
October 7th that the offer there of 20 shares at 400 was subject to 
previous sale. The court below held that the correspondence disclosed 
no contract and dismissed the complaint. 

[1-4] If a contract exists, it is to be found in the letter of Oc- 
tober 7th and the telegram of October 9th. The letter contains an of- 
fer to "sell 20 shares at 400, subject to previous sale." The tele- 
gram "accepts twenty Saxon at four hundred." If nothing more 
had been added, a valid contract would hâve resulted, provided the 
défendant had not previously sold the shares. But the telegram con- 
tained something more, and that was, "Ship with draft attached and 
wire when you hâve done this." This imported a new item into the 
acceptance and prevented a contract from being made. Every agree- 
ment is the resuit of an offer and an acceptance thereof. An offer 
must not be uncertain or ambiguous, and it was not in this case as 
respects the 20 shares of Saxon, for it is not impossible for a court 
to say just what the language used meant. But an acceptance is re- 
quired to be identical with the offer, or there is no meeting of the 



GULDEN V. HIJ08 DE JOSE TAYA S. EN C. 577 

minds, and no agreement ; and in this case the offer and the acceptance 
are not identical. . 

Every trade or business has its usages, and persons who make of- 
fers relating thereto assume that ail the customary incidents of such 
callings shall be part of the agreement, and they do not need to be 
expressly stated in the written or oral offer, as the law implies them. 
The law implies that the place of delivery of the stock shall be at 
the place of the seller, nothing appeafing to the contrary; that is to 
say, in this case the place of delivery under the offer as made was 
Ft. Leavenworth, Kan. But under the acceptance delivery was to be 
made at Détroit, Mich., where plaintiff resided. The law implies 
from the terms of the offer that payment was to be made in cash 
on delivery at Ft. lycavenworth. But the acceptance provided for a 
payment by draft on delivery at Détroit. The défendant was requir- 
ed to part with possession of his stock beforé actual payment. 

In Cameron v. Wright, 21 App. Div. 395, 47 N. Y. Supp. 571, an 
offer was made to sell stock at 33 cents on the dollar, subject to the 
right to sell to other parties. The alleged acceptance was in a tele- 
gram reading, "I accept offer ; 33 for ail your stock ; draw three days' 
sight draft with stock attached.'' This was heid to be a variance 
from the offer, and the interposition of a term not embraced in the 
original offer, and therefore not binding. And see Greenawalt v. 
Este, 40 Kan. 418, 19 Pac. 803; Sharp v. West (D. C.) 150 Fed! 458; 
Lacey v. Thomas (C. C.) 164 Fed. 623. 

As there was no contract, and therefore no right to sue for a breach, 
the other questions raised need not be considered. 

Judgment afhrmed. 



GULDEN et al. v. HI.TOS DE JOSE TAYA S. EN C. 

(Circuit Court of Appeals, Second Circuit. May 10, 1018.) 

No. 219. 

1. SiiiPPiNG (©=»106 — Bill or Ladixg— Condition of Caeoo. 

Where a blll of latllng recitecl that a shiimient of olives was receivecl 
in ariparent good order and condition, and there was no qualification, 
exeept that the vessel should not be responslble for the contents o( the 
parcels, the adniLssioii Is sullicient prima facie, in a suit for injuries to 
olives due to the breaking of the bnrrels in which they were packed, that 
such barrel.s were in good condition when received. 

2. SlIIPPING <©=12.3 LlABIHTY FOR DAMAGE TO CARGO — ImpKOPEB StOWAGE. 

A ship helâ liable for damage to olives pac^ked in barrels, from the 
breaking and leaking of the barrels, on the ground that it was caused 
by improper stowage. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit by Frank Gulden and others again.st Hijos de José Taya S. en C. 
From a decree for libelants (243 Fed. 780), respondent appeals. Af- 
firmed. 

Ê=»For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
252 F.— 37 
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Appeal from a decree in admlralty of thé District Court for the Eastfern 
District of New York (Chatflelcl, J., presiding), adjudglng the défendants liable 
for injury to four hogsheads and two barrels of olives stowed upon the ship 
Asuarca, of whlch the respondents were the owners. The hogsheads and 
barrels, along with some 500 others, wére shipped upon a vessel of the re- 
spondents from the port of Seville; Spàln, bound for Cadlz, and were there 
transshipped to the steamer Asuarca, boUnd frOm Cîffdlzto New York, and arriv- 
ed on the 31st of January, 1916. They were shipped under the usual bill Of 
lading, which contained an exception for breakage, leakage, bad stowage, and 
the liKe. The bill of lading also contained the provision that the respondent 
should not be responslble for the contents of the packages. 

When they érrived in New York and were discharged, it was found that the 
staves oî the hc^sheads and barrelsi in question, 6 in ail, had been broken, 
so that the brine leaked ont, and the olives had been dried and destroyed. 
Two witnesses for the libelants proyed that they had seen the casks before 
tîiey had been discharged, and that the bunês were not ail upright, but that 
they had been stowed in varions angles to the perpendicular. One witness 
for the respondents was called, who swore of the barrels and hogsheads as 
foUovifS: "They were stowed in the bilge with their bungs up, some of them, 
and some of them were stowed amidships crosswise." He aiso swore that 
a breakage of tt ont of 500 would he a good cargo, and that if there had beén 
poor stowage there would be more than 6 casks In poor shape. He was in the 
habit of having four or flve ships discharging at a tlme and could not re- 
member speciflcally the consignment to the libelants. The respondents also 
produced the certiflcate of the wardensi of New York that the cargo had been 
surveyed and found to be well stowed. 

The district judge found that the libelants had shown afBrniatively that 
the ship was guilty of négligence in the stowage, and for that reason gave 
judgment. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for appellant. 

Francis Bertram Elgas, of New York City (George H. Gilman, of 
New York City, of counsel), for appelleés. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The appellant's first point is that the Hbelants hâve not 
shown that the cargo was shipped in good condition. The bill of 
lading recites that they were received "in apparent good order and con- 
dition," and there is no qualification to this admission, except that 
the ship shall not be "responsible * * * for the contents of the 
parcels." The appellant contends. that under The Lyra (D. C.) 231 
Fed. 250, and Vanderbilt v. Océan S. S. Co., 215 Fed. 886, 132 C. C. 
A. 226, this qualification of the admission makes the libelants' proof 
insufficient. We do not agrée. In both thèse cases, as in The Ismaele 
(D. C.) 14 Fed. 491, and Hendersoh v. 300 Tons of Iron Ore (D. C.) 
38 Fed. 36, the qualifying language was "weight unknown," or "weight 
and contents unknown." The phrase "not responsible for contents" 
is not an équivalent. It affects to relieve the ship for the condition 
of the contents; but the contents are not hère in question, at least 
not its condition at the time of shipment. The material question is 
of the condition of the hogsheads themselves, since the proof makes 
it clear that the condition of the contents resulted from the injury 
to them, and, if they wére sound when shipped, so were the contents. 
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Adniitting that the hogsheads were apparently in good order, the con- 
dition of the contents at that time necessarily followed. The excep- 
tion touching the contents did not qualify that admission at ail, as- 
suming, indeed, that it qualified the existing quality of the contents 
in any event. 

[2] The case therefore turns simply upon whether the libelants 
succeeded in proving bad stowage. That is a question on which we 
are not disposed to disturb the ruling of the District Judge, who saw 
the three witnesses concerned. It is true that the two witnesses for 
the libelant did not go down into the hold; but they saw the cargo 
from the deck before it was discharged, and they testify absolutely 
that some of the bungs were not upright, which is conceded by both 
sides to be bad stowage, and the only thing in contradiction is the cer- 
tificate of the port warden, upon which we think the District Judge 
propçrly laid small weight, and the testimony of Leisegang, whose 
recollection was obviously uncertain, and whose testimony we do not 
feel to be wholly unambigûous, even if taken literally. 

The main strength of the respOndent's position really lies in the 
fact that so few of the casks were injured; but, while the stowage of 
casks with bungs at an angle to the perpendiculàr was improper, we 
cannot say that it inevitably involved a crushing in of the staves 
whenever it is practiced. Whether thèse hogsheads were of un- 
usual strength, or whether it is only in a small percentage of cases 
that bad stowage will resuit in breakage, we do not know. There is 
no évidence in the case which would excuse the respondent, upon the 
theory that bad stowage must hâve resulted in a higher percentage of 
injury. Moreover, although the vvitnesses for the libelants do say 
that many of the câsks were improfierly stowed, they do not profess 
to give the number. Out of the 600 we hâve no means of knowing 
whether 20 per cent., or more or less, were badly stowed. 

Seeing no reason to disturb the finding of the District Judge on 
this question of fact, we think the decree should be afïirmed. 



M. B. FAHEY TOBACCO CO. v. SENIOR et al. 

SENIOR et al. v. M. B. FÀHEï TOBACCO CO. 

(Circuit Court of Appeals, Tliird Circuit. July 27, 1918. Re- 
hearing Denled Septeniber 20, 1018,) 

Nos. 2383, 2384. 

1. Tbade-Marks and Trade-Names <@=4 — What Constitute. 

Where the dlstinctive feature oî complainant's device was a reproduc- 
tion of the photograph of complainant's predecessor, coupled with his 
name and the name and description of cigars sold, the words and pic- 
ture together, In view of Act Feb. 1905, § 5 (Comp. St. 1916, § 9490), lack 
no élément of a valld trade-mark, and should be ao treated. 

2. Tbade-Marks and Trade-Names <Ê=»9S—lNrRiNGEMENT— Profits. 

Where défendants Infringed complainant's trade-mark, profits, as well 
as damages, are recoverable. 



<g=jFoi- other cases see samo toplc & KBY-NUMBER in ail Key-Numberéd Dlgests & Indexi/s 
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Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Edward G. Bradf ord, Judge. 

Suit by the M. B. Fahey Tobacco Company against Joseph Senior 
and another, who filed a cross-bill. From the decree, which granted 
complainant only part of the relief sought (247 Fed. 809), both parties 
appeal. Affirmed on défendants' appeal, and reversed, with directions, 
on complainant's appeal. 

Trevor T. Matthews, of Philadelphia, Pa., for plaintifï. 
George H. Stein, of Philadelphia, Pa., and John J. Bollinger, of 
York, Pa., for défendants. 

Before BUFFIXGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this suit, brought by the M. B. 
Fahey Tobacco Company against Joseph Senior and H. N. Heusner, 
the Company chargea unfair compétition and the infringement of a 
trade-mark. The principal question was the ownership of the device ; 
Heusner asserting that he and not the company was the exclusive own- 
er, and on this ground asking in his answer for affirmative relief. On 
the charge of unfair compétition the District Court found in favor of 
the company, but seems to hâve held^ — the opinion leaves us in doubt 
on this point — that the device in question was not a trade-mark and to 
hâve decided for this reason that the company could not recover prof- 
its, but was confined to damages. Each party has appealed from the 
decree, and as the whole dispute has been argued before us we incline 
to dispose of it at this stage of the controversy, although the account 
has not yet been taken. The hearing was in open court and the facts 
are fully stated in Judge Bradf ord's opinion. 247 Fed. 809. 

The évidence relating to the ownership of the device is conflicting, 
and we hâve considered it with attention, but without seeing reason to 
interfère with the findings below. We accept the conclusion of the 
learned judge that M. B. Fahey in his lifetime was the owner of the 
device, and that the company has succeeded to his right. And we also 
agrée (1) that the company was not so far privy to the proceeding in 
the Yoric county court as to be bound now by the decree of that tri- 
bunal under the rule of res judicata; and (2) that under the facts 
proved the doctrine of clean hands does not prevent the company from 
recovering in this action. But, if the opinion below is to be understood 
as deciding that the device is not a trade-mark, and that the company 
is therefore confined to the recovery of damages for unfair compéti- 
tion, we cannot agrée with that part of the décision. 

[1] The distinctive feature of the device is the reproduction of 
Fahey's photograph. This is coupled with his name — "Fahey's" Spé- 
cial [cigar], Havana Filler — and we think the words and the picture, 
taken together, lack no élément of a valid trade-mark. The device is 
arbitrary, not descriptive or generic, and points unmistakably to a par- 
ticular individual as the source of the goods, giving not only his name, 
but his features also, so that no other "Fahey" is likely to be confused 
with the original of the picture. We do not wish to add another to 
the élabora te discussions of this gênerai subject with which the re- 
ports abound, and shall therefore refer merely to Hopkins on Trade- 
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Marks (3d Ed.) §§ 64 and 72, and 38 Cyc. 695 et seq., and cases cited. 
An English décision in point is Rowland v. Mitchell [1897] 1 Ch. Div. 
71, 85 Law Times Rep. N. S. 498. 

Moreover, in addition to the gênerai rules governing the subject, the 
act of February 20, 1905, bas declared in section 5 that: 

"No ]nark by which the .çoods of tlie owner of the mark may be dlstingulsh- 
ed from other sood.s of the sanie class shall he refused registratlon as a 
trade-mark on account of the nature of such mark unless"' the mark falls 
within olther of two described classées. 33 Stat. 725, c. 592 (Comp. St. 1916, 
§ 0490). 

The first class is not relevant, and the second class by plain implica- 
tion allows the registration of an individual's name if the name be as- 
sociated with his portrait (a condition that is fulfiUed in the présent 
case), merely requiring the individual's written consent to such use of 
his portrait, a further requirement that was also fulfilled. No ques- 
tion is now presented under the act, but Congress bas plainly declared 
ils will concerning devices like that now involved. Davids Co. v. Da- 
vids Mfg. Co., 233 U. S. 461. 34 Sup. Ct. 648, 58 h. Ed. 1046. 

[2] Therefore, since the défendants bave infringed the plaintifï's 
trade-mark, profits as well as damages are recoverable, and the de- 
cree should be modified accordingly. Hamilton Shoe Co. v. Wolf 
Bros., 240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629; Hanover Co. v. 
Metcalf, 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. 713. 

We therefore affirm the decree on the défendants' appeal and re- 
verse it on the plaintiiï's appeal, with instructions to modify it in ac- 
cordance with this opinion. 



BAILKY V. MISSISSIPPI HOME TELEPHONE CO. 

(Circuit Court of Appeals, ïhird Circuit. August 3, 1918.) 

No. 2370. 

1. Corporations <g=>433(2) — Contkacts — Ratification — Question for Jury. 

Whetlier a corporation had ratitled a paroi contract made by one of its 
oflicers without antécédent authority hcid a question for the jury. 

2. MONOPOI/IES lg=5>8 — CoNTBACTS — LEQALrrY. 

A contract by a public service con^oration to pay a commission for sale 
of its property to a competitor, whieli was prohibited by a law of the 
State, is not necessarlly illégal, where it was contemplated, and an efCorr 
was made, to tirst secure a reijeal of the law. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by John R. Eailey against the Mississippi Home Téléphone 
Company. Judgment for défendant, and plaintiff brings error. Re- 
versed, and new trial granted. 

John J. Reardon and Geo. E. Sands, both of Williamsport, Pa., for 
plaintiff in error. 

J. Fred Schaffer, of Sunbury, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

^=3For other cases see eame topic & KEY-NUMBER in ail Key-Numbered Dlgésts ft Indexes 
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PER CURIAM. In this action belween citizens of différent states 
John R. Bailey sued to recover compensation for services rendered in 
bringing together the buyer and the seller of property. He set up a 
paroi contract providing for compensation, but was nonsuited in the 
District Court. As the learned judge gave no reason for his judg- 
ment, either when he entered the nonsuit or when he refused to take 
it off, we cannot know what was in his mind and are not disposed to 
speculate. But we hâve examined the record with care in order to 
discover what questions were disputed, and to find, if possible, a sat- 
isfactory ground for supporting the judgment. We regret to say we 
hâve not been successf Ul in finuing such a ground ; but, as the case 
must be tfi'ed again, we shall state our conclusions briefly and in gên- 
erai terms, so as to avoid the appearance of deciding questions now 
with finality that rnay wear a différent aspect after ail the évidence 
has been heard. 

[1 ] The leading questions in dispute seem to hâve been two : First, 
whether the défendant had authorized or ratified the contract ; and, 
second, whether the plaintiff must fail because the contract was against 
public policy, and therefore void. On the first point we shall only 
say that, as the agreement (if made) was hy paroi, its terms and its 
scope were for the jury under proper instructions. As there was no 
such sùbmission, the court must hâve held that the terms were of no 
importance, and that in no event was the company bound. So far as 
appears, the agreement was made by one of its ofhcers without anté- 
cédent authority, and therefore thé company could only be bound if 
the évidence showed ratification with knowledge of the transaction. 
On this point there was submissible évidence, and if the case was de- 
cided on this question there was error in taking it f rom the jury. 

[2] But it may hâve 'been decided on the ground that the contract 
was against public policy, and this requires a fewadditional remarks. 
The property to be sold was the defendant's business in Mississippi, 
and the proposed buyer was a corporate competitor, to whom a sale 
was forbidden by a gênerai law of the state. Just what the parties to 
the contract intended is rather obscure, the évidence being somewhat 
meager; but the jury might bave found that no sale was contemplated 
Unless the Législature shoUld change the law, and that, although the 
parties intended to urge the change, no improper means to that end 
were in view. It is not unlawfub to seek by proper argument and 
application to persuade a Législature to repeal or modify a statute, 
and, if nothing more were in contemplation hère, we see nothing to 
blâme in such an effort. As it turned out, the effort was not success- 
ful, and the defendant's property was afterward sold in bankruptcy 
to certain of its own officers, who immediately conveyed it to a sub- 
sidiary of the propp,sed corporate buyer, thus accomplishing the re- 
suit for which the plaintiff's services had been engaged. This might 
hâve presented another cfuestion. If the sale was a subterfuge to 
avoid paying the plaintift'.s compensation, it would not prevent re- 
covery ; but if the sale were bona fide, without such a purpose, the 
plaintiff would bave to bear his own loss. But this question also would 
hâve been for the jury, and was not submitted. 
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In a gênerai way we havë outlined the situation, and further évi- 
dence may throw a good deal of Hght on the dispute. The case should 
hâve been fully heard, and (so far as we can see now) should hâve 
heeh left to the jury with proper instructions. 

No question conceining the effect of the bankruptcy proceedings 
was raised below, either by the pleadings or during the trial, and none 
is now considered. 

The judgment is reversed, and a new trial is granted. 



THE BRITANNIA. 

(Circuit Court of Appeals, Secotid Circuit. May 10, 1018.) 
Xo. 246. 

1. TOWAGE <S=>19— tFastening of Tow— Negligïsnce. 

A tug taking to a slip a barge, haviug no master or orew on board, 
was bound to fasten her in a seanianlike maniier, and wliere it f asten- 
ed her àlohgslde libelant's barge In suoh a raanner that, when the wlnd 
rose, the «'orner of the barge pounded agalnst the slde of libelant's barge, 
it was at fault. 

2. TOWACiE (3=>19 — XEGLIOENCE — CoKTWntîTOKY Neguoence. 

Where a tug: took a crewless barge into a slip and negligently fasten- 
ed her to libelant's barge, as known to her eaptaln, who understood tlie 
danger to hls barge should the wlnd rise, and was able to go atfoard the 
barge and properly fasten the lines, so as to prevent Injury froni its 
poundlng, he was négligent in not doing so. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the Arthur Ackerman Lighterage Company against the 
steam tug Britannia, her engines, etc. ; Edward M. Timmins, claim- 
ant. Decree for libelant, and the claimant appeals. Decree modified. 

The tug took the barge Sea Beach to a slip at the Bush Docks, and there 
left her. The weather at the tlme was fair, the slip very crowded, and, as 
the Sea Beach had no one on board, the crew of the Britannia made her fast 
alongside liljelant's barge Paulina in sucli a manner that (as alleged in libel) 
when the wind rose during the followlng night "the corner of the Sea Beach 
pounded against the slde of the Paulina," Infllcting damage, to recover for 
whléh thls suit was brought. 

The court below held the Britannia solely llable, because (1) the method of 
fastening the Sea Beach was négligent, and (2) that boat was left without 
a master in charge. Claimant appealed. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark, of New York City, of counsel), for appellant. 

Macklin, Brown & Purdy, of New York City (William F. Purdy, of 
New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. [1] It is urged that The Thos. Quigley, 
130 Fed. 336, 64 C. C. A. 582, supports the holding below. If the 
owner of the Sea Beach were coraplaining of ,an injury traceable 
wholly or partly to the absence of the accustomed scow captain, the 
décision would apply. Hère it makes no difiference whether the crew 

igsoFor other cases see same toplc & KEY-NUMBEH in aU Key-Numbered Dlgests & Indexes 
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of scow or tug arranged the fasts; the duty of adjusting them în a 
seamanlike manner was the same, and f ell upon whoever perf ormed 
the work — in this instance, the Britannia. 

The fault alleged is that, instead of laying the Sea Beâch smoothly 
or evenly alongside the Paulina, she was so disposed that her square 
corner ground into the latter's sidc as soon as, with the rising vvind, 
the slip full of beats began to "churn." On very conflicting évidence 
the trial judge held that this plainly faulty arrangement existed, and 
was the doing of the Britannia. We are net disposed to differ from 
such a finding of f act ; therefore the tug was at fault. 

[2] But this initial négligence produced a situation about which 
there was nothing mysterious; it was patently wrong to the eye of 
any boatman, including the Paulina's captain, who admittedly saw 
what was donc, disapproved of it, and understood the danger to which 
his boat was thereby subjected. Purther it was entirely within his 
strength, power, and simili to correct the whole matter by going aboard 
the Sea Beach and hauling her straight and refastening her Unes. The 
testimony of this man substantially admits that he did nothing of the 
sort, because he thought it no part of his duty to go on another man's 
boat. 

This is carrying modesty too far; it was his duty to protect his own 
boat, and nothing prevented his performance of such duty. Certainly 
the crewless Sea Beach offered no impediment. This was a failure of 
duty, which is négligence. 

Decree modified, so as to award half damages to libelant. Costs 
below divided; appellant to recover costs in this court. 



H. WARD LEONARD, Inc., v. MAXWELL MOTOR SALES CORPORATION. 

(Circuit Court of AjDpeals, Second Circuit. Jiiiie 5, 1918. On Motion for 

Reliearing, August 1, 1018.) 

No. 205. 

1. Patents tS^'ieS — Limitation of OL.iiMS^SuRSTiTUTES. 

Thougli inventer is not conflned to exact détails of his disclosure, the 
extent of his contribution is llmited to sudi sulistitutes for any dis- 
elosed élément as the art needs no help to flnd. 

2. Patents <S=5.'{12(1) — Infeingement— Buhden or Proof. 

In suit to enjoin infringement of patent, where plalntiff claimed that 
présent commercial fonn of his invention was not departure from origi- 
nal disclosure, plaintiff had burden of provins that any journeyman of 
the art could turn from présent form to former with any certain ty of 
rcsult. 
H. Patents <©=>101— Opération of Combination — Claim. 

An inventer must do more than give eues for future exi>eriment, and, 
unless he is dealing with éléments whose action and réaction is known 
and certain, he must disclose how combination will operate. 

4. Patents <S=»328 — Storaqe Battery Regulatoh — Infbingement. 

Léonard patent, No. 1,122,774, for regulator to prevent overcharge of 
storage battery, held not Infringed. 

5. Patents <©=»328 — Storaqe Battery Regulator — Infringement. 

Léonard patent, No. 1,157,011, for regulator to prevent overcharge of 
storage battery, held not infringed. 

<5=>For otber cases see same toplc & KEY-NUMBBR in ail Key-Numberea Digests & Indciti 
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On Motion for Rehearlng. 

C Patents (S=>26(1) — Mechanical Combination "Invention," 

A mechanical combination "invention" consista of selectlng sopie el»- 
ment^ for a combination which constltutes an Indepeudent entity, serv- 
Iceiible to the art and theretofore unknown. 

[Ed. Note. — For other définitions, see Words and Thrases, First and 
Second Séries, Invention.] 

Appeal from the District Court of the United States for the South- 
ern I>istrict of New York. 

Suit by H. Ward Léonard, Incorporated, against the Maxwell Motor 
Sales Corporation. Decree for complainant, and défendant appeals. 
Reversed, and bill dismissed. 

See, also, 246 Fed. 945, C. C. A. . 

Appeal from a decree awarding tlie usiial Injnnction upon patents to H. 
Ward Léonard, Nos. 1,122,774 and 1,157,011. Tlie patents concerned a regu- 
lator to prevent tbe overeharge of a storage battery by a gonerator coa- 
nected wlth the engine of a motor car. The System inchided the englue, the 
generator, the storage battery, and the lanips and other accoutrements re- 
quiring the energy of electricity. Two tlilngs vcere nef«ssary to keep the 
System operative: First, an autoinatie switch between the generator and the 
storage battery, virhlch should open when the generator was not In motion. 
This prevented a leaUage of the stored energy from the storage battery back 
into the generator. It was fully disclosed In the patent, but was old, and 
does not corne into this case, except lucidentally. The second is the regulator 
deslgned to prevent the greater amperages, generated when the englue goes 
at high speeds, from "gasslng" the battery. The diselosure effects this by 
disconnecting the generator from the engine at such apeeds. The défend- 
ant reaches the same resuit by weakening the field curreut of the generator. 
This is doue by throwing Into séries wlth the fleld coU a résistance, normal- 
ly short-cireultcd. Several devices of siniilar puri)ort were put in évidence, 
a sufiiclent description of which api>ears in the opinion. The olalms lu is- 
sue are: In patent No. 1,157,011, clainis 1, 4, 5, 6, 7, 8, 0, 10, and 12; in pat- 
ent No. 1,122,774, clalms 2, 3, 4, 0, 10, 11, 10, 21, 22, aud 24. 

Drury W. Cooper, of New York City, and Edwin B. H. Tower, Jr., 
of Milwaukee, Wis., for appellant. 

Clifton V. Edwards and Lawrence K. Sager, both of New York 
City, for appeUee. 

Before ROGERS, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

LEARNED HAND, District Judge (after stating the facts as 
above). The problem before inventors was to prevent the charging of 
storage batteries by too high a current, resulting in the destruction of 
those accumulations in the cells upon whose création' the stored energy 
dépends. If the current be too large, which in tliis instance also means 
a current of too high voltage, thèse products, normally aggregated for 
future use, are turned into gas to the loss and injury of the battery 
itself. As the battery becomes charged, its voltage rises, and with it 
the voltage in the charging current, with which varies the amperage. 
Hence the amperage of that current is always the test. It must for 
safety be kept within predetermined limits. As the current varies with 
the energy developed at the armature of the generator, it necessarily 
dépends upon the speed of révolution; i. e., tlie révolutions per min- 
ute (R. P. M.), of tbe shaft upon which the armature is fixed. Since 
the speed of the engine cannot for practical reasons be rëgUlated td 
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the needs of the battery, it follows that either there must be a periodic 
disconnection or slip between the armature and the engine, which will 
resuit in the partial disconnection of the System from its prime motor, 
or there must be some way of damping or disconnecting the current 
created by the generator from the battery itself. No plan appears in 
the record for a periodic disconnection of the generator from the bat- 
tery, and the alternatives are thcrefore limited to a disconnection or 
slip between the generator and its prime motor and the damping of the 
electromotive force (E. M. F.) of the generator. One of the points of 
the case, in our judgment a critical one, is whether thèse two methods 
of dealing with the problem are for purposes of invention to be deemed 
équivalent; but we pass this for the moment, assuming for the state- 
ment of the problem tliat they are to be treated as substantially inter- 
changeable. 

No one disputes that it was well understood among electricians that 
the electromotive force generated by thé rotation of an armature with- 
in its field depended upon the current in the field and that a common 
device to reduce that current was by the introduction of a résistance 
in the field circuit. Such a résistance is shown in a System such as is 
hère in question in the patents to Thomson and Moskowitz, though its 
efïect is certainly graduai, and not inserted and withdrawn dl at once, 
and at opposite phases of the main current. The new thing which 
Léonard deviséd, if anything, did not therefore dépend upon the dimi- 
nution of the current charging the battery, but in the way that that 
diminution was accomplished. That was as follows : When the cur- 
rent in the charging circuit rose to an amperage which sufficiently en- 
ergized the magnet, £8, so that it attracted the armature £8', the cir- 
cuit was broken, which energized the clutch magnet. This mechanical- 
ly disconnected the clutch, and deprived the armature of ail future 
energy from the engine. Any further rotation of the armature de- 
pended altogether upon the mechanical momentum theretofore ac- 
quired. This would soon be destroyed by the reluctance within the 
generator, and with it would disappear the current generated in the 
charging circuit. When that current hàd fallen enough to release the 
armature, £8', it would be snapped back by its spring, and, the clutch 
coils coming again into circuit, the clutch magnet would engage that 
member pf the clutch which was always in connection with the engine. 
The mechanical connection between the engine and the generator 
would be re-established, and the engine would rotate the armature as 
before. 

Now the magnetization of the magnet, 28, must be stronger to at- 
tract the armature than to release it because of the air gap, and the 
System independently of its inertia, bas therefore a maximum current 
of one value at which the clutch is disconnected and a minimum of 
another at which it is connected. It is urged that the f uU corrective 
efïect of the clutch' becomes effective at once, either in connection or 
disconnection ; and this is perf ectly true, althoiigh it is not true that 
the efïect is immediately translated into terms of current. The efïect 
upon the current, on the contrary, is graduai, resulting in a pulsating 
or vibrating unidirectional flow. 
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A confusion of issues readily arises over the issue of the vibratory 
character of the current. From the aspect of the battery a constant 
current is quite as good as a pulsating; Thomson and Moskowitz 
would charge a storage battery quite as well as Léonard. The suppos- 
ed advantage of Leonard's device was that his relay operated only at 
the two critical periods in the current, the maximum and the minimum, 
and then it operated ail at once, and without any possibility of dérange- 
ment by the jars and shocks constantly happening in a motorcar. The 
pulsations of the current are therefore taken, perhaps correctly, as a 
symptom of a system which opérâtes at opposite critical phases in the 
charging or work current, and that, too, by the entire efïect of the cor- 
rective. Nevertheless, unless it also appears that such a ruethod of cor- 
rection necessarily involves a structure which will not be deranged by 
jars and shocks, it would seem to follow that the advantages of Leon- 
ard's disclosure, if any, lie in something else than the mère principle 
of the sudden interposition of the entire corrective. It may lie in the 
"trembler" or "air-gap" relay, which is not of the "plunger" type, and 
which is sure to operate under ail the trying circumstances of motorcar 
use. 

Now it is quite clear that the claims do not cover this kind of relay 
As we shall later show, the Everett-Bliss regulator, even if it was not 
as it stood a mechanism which would interject the entire corrective at 
once, needed only the substitution of métal for carbon points to consti- 
tute an anticipation. Yet it had not I^eonard's relay, but was of the 
plunger type, and was perhaps unfit for motorcar use. We may dis- 
miss, therefore, any considération of thèse détails of the structure, 
merely observing that the utility of the patent by no means follows up- 
on that élément which eventually became the most prominent in the 
claims. 

A pulsating or vibrating current may be a certain symptom of the 
sudden interposition of the entire corrective ; at least for the purposes 
of this case we may assume so. The first difficulty which we find in 
the file wrapper is that no mention occurs of any pulsating current un- 
til January 31, 1912. This, it is true, would not be alone enough, if the 
original disclosure had already contained the suggestion of it. We do 
not mean to hold that an original disclosure may not be amended to 
specify features already appearing, even by intimation, though not 
thoroughly observed at the outset. The difficulty in the case at bar 
goes deeper, because it appears positively that a constant current, or 
as nearly constant as possible, was thought to be within the scope of the 
patent. Thus in Figures 4 and 5 Léonard disclosed mechanism which 
operated by the graduai interposition of a résistance coil into séries 
with the field circuit. In the spécification of Figure 5 it was expressly 
stated that the object was to "maintain constant" a current générât ed 
by a continuously driven armature. We may therefore be sure that 
at that time neither the symptom, a pulsating current, nor the cause, 
the sudden interposition of the entire corrective, were a part of the in- 
vention. Nothing of the sort appears anywhere in the file wrapper 
until January 31, 1912, when Léonard first mentioned the "wide and 
rapid fluctuations of energy" which acçompanied his disclosure of the 
clutch. On March 27, 1913, he canceled Figures 4 and 5 with their de- 
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scriptions. Tliis change of position, while for a time still uncertain in 
its détails, in gênerai Léonard maintained till thé patent issued. It 
was an entire antithesis to the original disclosure and it is doubtful 
whether it could succeed, if the art had itself remained stationary. 

However, the art did not reniain stationary, because before January 
31, 1912, it had already gone quite as far as the défendant now seeks 
to go. Whatever the actual date when the Bishop-Delano regulator 
was put into practice, Delano's application was filed in May, 1910, long 
before the amendments in the file wrapper, and for that matter before 
Léonard had changed his own practice from a clutch to a résistance 
coil. Furthermore, Turbayne's regulator was in public use early in 
January, 1912. Each of thèse regulators was an anticipation of the 
form which Léonard now seeks to include. The whole corrective was 
suddenly thrown in and out of séries with the field coil by a relay 
which operated upon the "trembler" principle. We do not understand 
that the contrary is seriously asserted ; but, if so, we are entirely sat- 
isfied that the contention is without basis. The amendments are in- 
valid which sought to anticipate thèse inventions by canceling out Fig- 
ures 4 and S, with their spécifications, and by interjecting vague state- 
ments about the fluctuating nature of the current developed by the 
clutch form. The gênerai or abstract aspect of the invention upon 
which the subséquent claims depended had been altogether changed. 
Perhaps it is better to say that for the first time a more abstract aspect 
had appeared, but at the expènse of much that had earlier been includ- 
ed as a part, thereafter an inconsistent part, of the original conception. 
This alone in our judgment is enough to limit the patent to the disclo- 
sure. 

Moreover, we think that Leonard's own conduct of his appli- 
cation shows that he was aware of the departure which his amend- 
ments introduced. He revised his commercial regulator in 1911, so 
that it conformed to Delano's principle, to Turbayne's, and to the de- 
fendant's. Yet from the beginning of 1912, when he sought to intrude 
into his application vague expressions of wide fluctuation and the like, 
he never avowedly attempted to amend his spécifications by any dis- 
closure of the new form which he had actually adopted, and which he 
thén certainly meant to claim. Why did he not do this, if it was not 
because he recognized that such an avowal would be met at once by a 
refusai in the Patent Office? Such a refusai must hâve been based 
upon the ground that it was a departure from the original disclosure, 
as it certainly was. Instead of this more candid course, he contented 
himself with nebulous claims, and one or two rather cryptic allusions 
to possible alternative forms. We cannot accept the resuit; the place 
to disclose the invention, certainly if it has become already known and 
developed, is the Patent Office itself. After not disclosing it there, we 
cannot allow it to be introduced hère,' for our duty is to interpret the 
instrument, not to rewrite it. 

[1] So far we hâve considered the amendments introduced into the 
spécifications as though their final form was suffîcient to support the 
claims in their wider scope. Assuming, as we do, that taken literally 
the language is broad enough to cover the defendant's regulator, the 
f urthér question nevertheless arises whether the disclosure, as it 
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stands, will serve. An inventor is, of course, not confined to the exact 
détails of his disclosure, else his patent would be of small value. The 
extent to which he may generalize it dépends, not only upon the sur- 
rounding pressure of the art, but the extent to which the variations 
which he wishes to cover in his claims, are themselves within the in- 
itiative of a journeyman in the art. For the inventor's contribution 
must be a sufficient guide in itself, and its extent is limited to such 
substitutes for any disclosed élément, as the art needs no help to find. 
The validity of thèse claims, when so extended, dépends, therefore, 
upon the readiness with which a journeyman would hâve substituted a 
résistance coil for the clutch of the application. Put in another form, 
we may say that it dépends upon whether it would take any invention 
to change Leonard's clutch into his second and présent commercial 
form. 

We are not ready to agrée that to quench the current by means of a 
rhéostat was the équivalent of disconnecting the generator from its 
prime motor. Bentley 's opinion upon that subject invades the précise 
issue we must décide. Each method did, indeed, accomplish the same 
resuit; but they cannot be said to accomplish that resuit in the same 
way, and fail as équivalents under one of the most common tests. 
However, we should not necessarily treat this as final, doubting, as we 
do, the unconditional validity of any absolute tests of the kind. If it 
was apparent that one might freely and certainly borrow a résistance 
coil from the art as a substitute, we should not hestitate to call it an 
équivalent, though it was a new means. Yet we think that there are 
objective reasons to deny that the supposed substitution was of such a 
kind. First, we may notice that physically it would not hâve been 
enough merely to take out the magnetic clutch and substitute a résist- 
ance coil in its place ; the coil would not hâve been in the field circuit, 
and more readjustment was necessary. Yet the necessary changes 
may hâve been immediately obvions, once the idea was suggested, and 
we shall assume that they were, for it is not respecting them that our 
doubts arise. In part we rest upon the conduct of Léonard himself, 
both in his original disclosure and in the development of his machine. 

Figures 4 and 5, already mentioned, showed a rheostatic regulator, 
though it was gradually introduced and removed. But with thèse ac- 
tually before him, if Léonard did hâve the idea of a similar regulator 
for motorcars, why did he not at least verbally suggest it in his spécifi- 
cations as an alternative to his clutch? We hâve the answer in his ad- 
vertisements during the spring of 1910, after he had filed his applica- 
tion, and while he was first exploiting his invention. In thèse he 
clearly shows that he thought the rhéostat an impracticable regulator 
for a motorcar. Thus in January he says : 

"There is no resSstance of any kind inserted in séries with the field or 
armatnre, so there is no chance of the outfit not worlilng on ac-count of poor 
contacts, sparking, etc." 

Again in March : 

"This [the régulation] should be done wlthout the use of slipplng friction 
clutches, speed gears, flyball îiovernors, eloetrically operated rhéostats, vi- 
brators, slipping fields, etc., which are inherently troublesoma" 



590 252 FEDERAL REPORTER 

Léonard supposed that he had f ound something better than a rhéostat 
for use in motorcars. He had thought of the rhéostat only to reject 
it, though he meant to use it for other purposes in a compHcated mech- 
anism, which contained both clutch and résistance. He did not think 
it appHcable for a motorcar, and it was only by subséquent experiment 
that he came to change his mind. We start, therefore, with the rea-, 
sonable assurance that Léonard did not find the two means at once 
substitutes for each other. 

[2,3] We shall show later that other inventors attempted to cre- 
ate a pulsating current by a résistance coil, and supposed they had 
succeeded. li they failed, which is in doubt, we can safely assume 
that success was not a certainty. At least, the plaintiff bas not shown, 
and the burden rests upon it to show, that any journeyman of the art 
could turn from one to the other with any certainty of resuit. Unless 
it goes so far, it is not enough merely to say that the substitute would 
readily occur to the mind of any one skilled in the art. An inventor 
must do more than give eues for future experiment. Matheson v. 
Campbell, 78 Fed. 910, 24 C. C. A. 384. Unless he is dealing with 
éléments whose action and reaction is known and certain, he is bound 
to disclose how the combination will operate. A patent is the reward 
of a tested contribution to the art, not of a pregnant surmise or a prom- 
ising hypothesis. There is not the least reason to say that, if it had 
occurred to a journeyman in the art to substitute a résistance coil, he 
would at once hâve understood the complète effect of that substitution 
upon the System as a whole, whether it would operate as well or worse 
than the clutch. So far as any évidence is available, it was a matter 
which required further experiment. We hâve, it is true, in the final 
form of the patent certain vague statements that other substitutes for 
the clutch are open (page 1, lines 46-54; page 2, Unes 26-30) ; but no- 
where is the substitute set forth in détail, and we are not satisfied, on 
the facts in this case, that it could be left so in the air for the spécu- 
lation of those who should use the patent. Upon this ground, also, 
we therefore think the patent too limited to cover the defendant's 
regulator. 

[4, 5] Finally, the art of acknowledged priority either wholly antici- 
pâtes the patent, or proves, as wé hâve just said, that the resuit which 
Léonard now claims was not a mère cprollary of what he disclosed. 
We refer to the Fverett regulator (Bliss type F), which differentiates 
from the claims, if at ail, only by reason of having carbon, instead of 
métal, contacts. We do not forget that the relayS are of a différent 
type, but for the reasons already given we do not regard that distinction 
as important. Bentley's theory of the graduai introduction of the ré- 
sistance in this regulator dépends upon the présence of the carbon con- 
tacts. Wray's collège thesis bears him out, though we believe that 
Wray was himself probably wrong at that time. Bentley's theory 
omits, however, certain facts, which require an explanation. The ten- 
sion springs which hold up the floating plunger were in practice set at a 
predetermined amount, which represented the désirable maximum in 
the work current, generally 50 ampères. This means that when the coil 
in the solenoid carried 50 ampères the plunger would be enough attract- 



INC. V. MAXWELL MOTOB SALES COKP, 591 

ed against the spring as only just to remain in contact with its fellow; 
any further increase in the work circuit effected a séparation. 

Now the work circuit was always broken until the automatic switch 
closed, and that could never be in the Everett regulator until the volt- 
age in the generator equaled that in the storage battery. Frequently 
the current which closed the switch must immediately put the carbon 
électrodes just at the point of séparation, and in those cases the reg- 
ulator would at ail periods operate by the intrusion of the entire cor- 
rective at once. Nevertheless, it is of course possible that the battery 
might be partially exhausted, in which case there would be theoretically 
an increase of résistance between the carbon électrodes from the time 
the automatic switch closed until the point of séparation was reached. 
But this was a very small matter at most ; in Sheldon's opinion quite 
too small to efifect any régulation whatever. Bentley calculated that 
at the time of séparation the résistance was .8 ohms, and Sheldon only 
.4 ohms. It makes no great différence which opinion we assume to be 
correct, though Sheldon's observations were taken under more nearly 
working conditions. The différence between the résistance at the 
time when the automatic switch closed and when the carbons separate 
is at most ail that can be said to be graduated. It depended altogether 
•upon the residual voltage found in the battery at the moment when 
the engine is put in motion. 

At any rate, it foliows, after the battery has once reached its proper 
charge, or, if it is already fully charged, at once after the generator 
starts, that the whole theory of the plaintiff is inapplicable, and the 
résistance moves in and out in the same way as though the contacts 
were of métal. This would in practice be the condition over much 
the greater part of the time. Even at the beginning the graduated 
résistance would be less than .5 ohms, while the résistance of the 
shunted coil was nearly .6 ohms. We regard thèse considérations as 
substantially disposing of the theoretical démonstration that the Everett 
regulator was not an anticipation. 

We do not forget the présence of two résistances; but that seems 
to us of no importance, if there was one résistance continuously thrown 
in and out over a substantial range of armature speeds. We hâve, 
moreover, omitted one élément considered by Bentley; i. e., what are 
the variations of résistance while the carbons are sparking? This is 
a phenomenon which occurs as well when the contacts are of métal 
as when of carbon, and there are no data which would allow us to 
pass upon the différences of the résistance from one spark and another. 

There remain only the tests made by both sides. As is not uncom- 
mon, the tests of each favored his own side. Sheldon found that the 
amplitude of the Everett pulsations was nearly as great as, in some 
cases greater than, those of the plaintiff's System. On the other 
hand, the defendant's oscillograms show a very nearly even current 
line for the Everett regulator. The suggestion that Bentley's experi- 
ments may hâve been vitiated by the présence of a gold leaf fuse in 
the oscillograph ought to be valid for ail those taken, including the 
oscillograms from the defendant's regulators and the Léonard clutch. 
It must be conceded that the case in this aspect is too doubtf ul under 
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the stringent rule of proof required, though we are rather dîsposed 
to accept the évidence proving that the pulsations took place than that 
they did not. 

While, theref ore, we are not disposed to hold that Everett mechan- 
ism is an anticipation of the pulsating current regnlator, we think 
that it is a final answer to the adequacy of the disclosure actually made. 
More properly, perhaps, we should hâve discussed it with that point. 
There is no doubt that Everett and Bliss both thought it produced a 
pulsating current, and that Wray's suppression of that feature was 
due to Everett's injunction upon him. There is also no doubt that 
so experienced a man as Sheldon believed, and still believes, that it 
opérâtes the same way. Ail the inventors meant to get a pulsating cur- 
rent ; ail thought they had ; ail supposed that the carhon buttons 
would efifect that resuit. If they do not, the substitution of métal but- 
tons will make the current pulsate. Now, whatever else ail this shows, 
at least it shows beyond peradventure that it was not a mère journey- 
man's job to secure a pulsating current by the interposition of a 
rhéostat. Compétent men tried it before Léonard ; if they succeeded, 
then there is nothing new in his invention, except the chitch and rc- 
lay ; if they f ailed, he is hardly in a position to say that his disclosure 
was enough to advise the art how to secure such a current, except 
by using his clutch. As we hâve already said, the précise form of the 
relays was not a part of the invention. One had no warrant in sup- 
posing that the invention lay in them. A "plunger" type is as much 
within the patent as a "trembler" or "air gap." In following the pat- 
ent, therefore, there was no waming that the "air gap" was essential. 
If one used a "plunger," one might choose either métal or carbon con- 
tacts; Leonard's spécifications said nothing about it. Even if we sup- 
pose that the "air gap" relay was a part of the disclosure certain to 
be followed, Léonard nowhere states that meta) should be used for 
contact between the keeper ES' and the point 31. If carbon chanced 
to be used, as might well hâve heen by an imitator, he would hâve had 
a graduated increase of résistance up to the point of séparation. He 
would hâve known as little as Everett, Bliss, and Sheldon that it af- 
fected the resuit for which he was striving. There was not the least 
indication that one must follow their structure, or that the material 
made any difïerence. 

We conclude that the patent as now presented to us is a very in- 
génions and plausible effort to extend a quite limiced disclosure into 
a broad monopoly. It is clear that Léonard had nothing of the sort 
in mind until by subséquent experiments he had worked out his suc- 
cessful device. Meanwhile the art had already passcd beyond him, and 
his only alternative was to file a new application or proceed with his 
own. We hâve, of course, nothing to say in criticism of his actual 
disclosure, and his claims so far as they are limited by that disclosure. 
There is not the least reason to question the validity of the invention 
of a clutch control. Only it is derived from a quite différent method, 
that affecting the transmission of mechanical energy, not the trans- 
formation of mechanical energy into electricaL 
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The decree is reversée!, and the bïll dismissed for noninfringement, 
with costs in both courts. 

On Motion for Rehearing. 

PER CURIAM. We see no reason to change the disposition orig- 
inally made of this case. The difficulty with the patent as we view it 
does not rest in the language of the claims, which we are ready 
to treat as embodying the feature of the relay; but we think it 
clear that the principle of thèse claims was fîrst introduced into the 
patent some time after the application was filed, and after the art had 
already independently reached the same stage of development. The 
case is not one where there was originally adéquate disclosure, the 
full effect and advantages of which were not appreciated by the in- 
ventoi", and the change was not the resuit of a more complète under- 
standing of the opération of the invention first claimed, but of the 
substitution of a new mode of opération, which not only the applicant 
had not even intimated originally, but which a part of his spécification 
actually contradicted. 

[6] In élaboration of this thesis it may perhaps be of service to 
state in more gênerai terms than we originally did the meaning of the 
terni "invention" in this connection. The spécification of a mechan- 
ical combination patent generally discloses a machine consisting of 
a large number of éléments, most of them individually old in the art. 
The invention consists in the act of selecting some of thèse éléments 
for a combination which constitutes an independent entity, serviceable 
to the art and theretofore unknown. It is always this choice of the 
proper éléments in combination which constitutes the invention. Now, 
it is obvions that f rom even a few éléments disclosed in such a spécifi- 
cation an enormous number of possible choices may be made, and 
if an applicant were free to substitute new éléments in his original 
cornbination from any of those disclosed, he might change his inven- 
tion as he pleased. The final invention would not then date from the 
application, but from the issuance of the patent. So' it has always 
heen customary to insist that such substitutions must be limited, so 
as not to constitute radical departure from the combination first se- 
lected ; and this is especially the case where the resuit is to anticipate 
inventions already made by others. It is true that under the term 
"radical" there is room for some déviation from the strictness of a 
rigid application of this rule, but the permissible latitude dépends in 
large measure upon the intermediate growth of the art. 

Now, in the case at bar, the éléments selected before January, 1912, 
were, as we hâve shown, limited by the feature of the mechanical clutch. 
It was this which Léonard selected as the constant élément in nearly ail 
the claims which he proposed for his invention. Those in which it did 
notappear are remote from the case. To sélect the function of the 
relays as creating maximum and minimum variations in the charging 
current was a wholly new idea. It involved confessedly the abandon- 
ment of the clutch as a necessary élément, and it substituted éléments 
which not only he had not even suggested as essential, but which were 
actually absent from a part of the disclosure. It is idle to answer that 
252 F.^38 
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the Patent Office insisted that those parts of the disclosures from 
which the relays were omitted constituted indépendant inventions, 
which niust be divided out. The important point is that their présence 
was irréfutable proof that Léonard himself did not consider them con- 
tradictory of the combinations on which he had rehed. Unless we are 
to treat the apphcation as wholly fiuid until the final claims are evolved, 
we see no escape from the resuit already reached. 
The motion for a rehearing is denied. 



WirXAMETTE IROX & STP:EL WORKS v. COLUMBIA ENGINEERING 

WORKS. 
(Circuit Court of Appenls, Ninth Circuit. July 1, 1918. Reliearlng Denied 

October 14, 1018.) 

No. 3061. 

1. Patents <S=32S — Infbingemekt — Validity — "Pulley" — "Siieavk." 

The Beek patent, No. 807,994, for an improved pulley, wliich provided 
for a flaring sheave, held invalid, not showing invention in view of the 
prior art; a "pulley" being oue of the elemeutary mechanical powers, 
consisting of a i>ulley wheel, ealled a "sheave," etc., mounted in a hlocli. 

[Ed. Note. — For other définitions, see Words and l'iirases. Second Sé- 
ries, Pulley.] 

2. Patents <®=3l9 — Invention — Change of Degree. 

A mère change in degree is not invention ; and hence it does not show 
invention to take a small pulley and enlarge it. 

3. Patents iS=>112(3) — Evidence — Presumption. 

The issuance of a patent is of itself presumptive évidence, both of in- 
vention and patentability. 

Appeal from the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Suit by the Columbia Engineering Works against the Willamette 
Iron & Steel Works to enjoin the défendant from infringement of let- 
tèrs patent No. 807,994, issued to Otto R. Beck, December 19, 1905, 
for an improvement in pulleys, of which the plaintiff is the owner by 
assignment. From a decree for complainant, défendant appeals. Re- 
versed, with directions to dismiss bill. 

John K. Kollock, of Portland, Or., for appellant. 
T. J. Geisler, of Portland, Or., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORRÔW, Circuit Judge. [1, 2] The claim of invention described 
in the patent in suit relates to certain new and useful improvements in 
pulleys. "A pulley" (as definëd in the Standard Dictionary) "is one 
of the elementary mechanical powers, consisting of a grooved 
wheel mounted in a block, used to increase power and transmit it by 
means of a flexible cord or rope in a changea direction." "A sheave" 
(also defined in the s^me dictionary) "is a pulley wheel with a grooved 
edge, over which a cord or rope may run." 

^=9Foi other caiea see same toplc & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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It is a matter of common knowledge that, if the groove on the edge 
of the wheel or sheave in a pulley block is sufficiently deep, it wiH 
carry a rope of a diameter slightly less than the groove without any 
corresponding opposite opening in the block in which the pulley is 
mounted ; but with a corresponding opening in the block the groove in 
the wheel may be more shallow, and the rope pass through the groove 
with less friction than over a wheel with a deep groove. It is also 
apparent that, if the opening in the block is large enough, it will per- 
mit the passage of an enlarged section of a wrapped or spliced rope 
over the wheel, without danger to the rope or wheel. A further en- 
largement of the opening in the block may also permit the passage 
over the wheel of a hook or other attachment to the rope without dan- 
ger to either. 

It is at this point in the construction of the pulley block and wheel 
that appellee's device cornes into play, and its opération is illustrated in 
the hauling of \ogs. The diagrammatical application of this opération 
appears in the drawing (Fig. 3) attached to the patent No. 807,994. 
The claims of the patent are as follows : 

1. A pulley comprising a block having opposite cheek plates, and a sheave 
mounted for rotation between said plates, said plates having their upper por- 
tions llared outwardly from said sheave to fomi a wide throat, and the side 
portions of said clieek plates at the opposite ends of said throat being flared. 

2. A pulley comprising a block having opposite cheek plates, and a sheave 
mounted for rotation between said plates, the side portions of said plates 
being flared to provide enlarged end portions to the throat of said block. 

3. A pulley comprising a block, and a sheave mounted for rotation therein, 
said l>lock being provided with a throat whose end portions are flared out- 
wardly. 

The primary object of the improvement, as stated in the spécifica- 
tions, is to produce a pulley which has but f ew parts, is comparatively 
inexpensive to manufacture, and is efficient in opération. 

The défendant dénies infringement and sets up three separate dé- 
fenses: (1) Want of invention. (2) Want of novelty, because of prior 
public use. (3) Want of novelty, because of prior patent. 

Upon the trial of the case in the court below the appellee called Wil- 
liam R. Phillips, a mechanical engineer, who testified that the pulley 
described in the patent in suit is so made that it offers the least pos- 
sible obstruction to anything that may be attached to the line that is 
being drawn through ; that the device had two purposes, one to keép 
the cable on the pulley, and the other to render the least obstruction 
to the cable; that the design of the inventer was to render the least 
obstruction to the cable ; that there were other blocks that would hold 
the cable to the pulley ; that the opening in the block opposite to the 
groove in the pulley flared in two directions, viz. perpendicûlarly and 
horizontally ; that this flaring of the opening in the block waS to admit 
of a more facile passage of the cable over the pulley. 

There was évidence on the part of the appellant tending to show 
that certain prior patents and devices had the vertical flare, viz. : Nô. 
57,425, issued to Alfred Hartz, October 16, 1894; No. 635,604, issUed 
to Simon H. M. Seib, October 24, 1899; No. 638,772, issued to A. 
B. Tarbox December 12, 1899; No. 670,974, issued to A. B. Tarbox, 
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April 2, 1901. There was also évidence tending to show that patent 
No. 700,212, issued to W. Louden, May 20, 1902, and No. 743,840, 
issued to F. M. Eby, described devices having both the vertical and 
latéral flares. 

The court below found there was no anticipation in the Louden 
patent, for the reason that there was no évidence of the latéral flare, 
either in the claims or the spécifications of the patent, and that there 
was no latéral flare in the clothesline puUey of the Eby patent. We are 
constrained to disagree with the learned court with respect to thèse 
two patents. We think the spécifications and claims of the Louden 
patent, as they are illustrated by the mode! introduced in évidence and 
by the drawings of the patent, describe both a vertical and latéral flare, 
and the same may be said of the Eby patent for the clothesline pulley. 
The objection to the clothesline pulley, that it is a small affair, does 
not seem to us to be sufficient to exclude it from considération as an 
anticipating dévice. It is the same in opération, although not intended 
to accomplish the same purposes ; but it did not require invention to 
enlarge the small pulley sufficiently to tnake it equally use fui and effec- 
tive in hauling logs. That would be a question of degree, and a mère 
change in degree is not treated as invention in the patent law. 

But, passing by the question of anticipation as presented by thèse 
two patents, is there invention in giving a flare to the sides of the 
opening in the block over the sheave or wheel? It was probably 
found in practice that with perpendicular sides to this opening a hook 
or other attachment on the line passing over the sheave or wheel would 
catch on the one or the other of the sides of the block. If so, what 
was more simple than to enlarge the opening and give the sides a flare, 
so that the hook or other attachment would not catch on either side, 
but would pass freely through the opening in the block on over the 
wheel? For this change in the construction of the block mechanical 
skill was clearly sufficient. 

The claim is made by the appellee that the object of the flaring sides 
to the opening of the block in suit was to permit the use of a narrow 
sheave to save weight and cost, and that the advantage of a wide 
sheave, as shown in one form of appellant's block, had been attained 
by such flaring construction of the appellee's block with a narrow 
sheave. This claim is made primarily to point out the différence in 
two blocks manufactured by the appellant, one with a narrow sheave, 
claimed as an infringement of the appellee's patent, and the other with 
the broad sheave, not claimed as an infringement. Conceding that 
there is this différence in the two blocks, it does not follow that this 
feature of appellee's block is the produet of invention. 

[3] Hère, again, we think the différence in construction is one mere- 
ly of degree, and not of invention. It is true that the issuance of a 
patent is of itself presumptive évidence both of invention and patenta- 
bility ; but we think an inspection of the device, as shown by the model 
and described in the spécifications and claims, overcomes this presump- 
tion, and, aside from the évidence of anticipation in the Louden and 
Eby patents, détermines that the patent in suit lacks invention. 

The judgment of the Distinct Court is therefore reversed, with 
direction to dismiss the bill of complaint. 
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WAGNER ELECTRIC MFG. CO. v. DISTRICT LODGE, NO. 9, INTERNA- 
TIONAL ASS'N OP MACHINIST.S, et al. 

(District Court, E. D. Missouri, E. D. June 6, 1918.) 

No. 4883. 

CoTJBTS <&=>29.S — Federaij Courts— Jurisdiction. 

A Company mauufacturliis munitions for tlie United States out of sup- 
plies furnisiied by tlie United States, wliich were sliipped in Interstate 
commerce, etc., is acting under tlie autliority of tlie laws of tlie United 
States to as fuU an extent as tliou.u'li it liad been incorporated under and 
in pursuance of national laws, and tbe fédéral courts liave .lurisdietlon 
of a suit by sueli company to en.ioin a labor union from illegally inter- 
fering with its prosecution of goverunient work. 

In Equity. Suit by the Wagner Electric Manufacturing Company 
against District Lodge, No. 9, International Association of Machinists, 
and others. On motion to dismiss. Motion denied. 

Leahy, Saunders & Barth and Charles A. Houts, ail of St. Louis, 
Mo., for complainant. 

Julian Laughlin, Edw. L. Rothganger, and Frank H. Haskins, ail of 
St. Louis, Mo., for défendants. 

POLLOCK, District Judge. This suit was instituted by plaintiff for 
the purpose of procuring an injunction against défendants, restraining 
them from conspiring to do certain threatened and wrongful acts, to 
the great and irréparable and spécial damage of the plaintiff, to its 
property and property rights, and property of the United States in its 
possession and use. At the institution of the suit a temporary restrain- 
ing order was granted plaintiff, which has been continued in force and 
effect to this day. The défendants move to dismiss this suit for want 
of jurisdiction. This question of jurisdiction has been briefed, argued, 
and stands submitted for décision, and is the sole question now pre- 
sented for détermination. 

As the plaintiff, a Missouri corporation^ and défendants, are citizens 
of this State, it is too clear for argument no jurisdiction exists on the 
ground of the diversity of citizenship, and none is claimed. ;While the 
pétition of plaintiff, and the supplemental pétition filed herein, are too 
lengthy and verbose to admit of restatement, ail matters material to the 
question under considération may be bery briefly summarized, as fol- 
lows: 

Défendants are labor organizations, or officers or members of such 
organizations, in the employ of plaintiff at the time the acts complained 
of were done. The pétition avers the plaintiff to be a very large manu- 
facturing concern, located in the city of St. Louis, and having in its 
employ some 3,500 men. The business in which plaintiff is engaged is 
the manufacture of electrical appHances, largely on its own behalf, and 
the manufacture of munitions of war for the use of the govemment 
under contracts with the govemment. The annual amount of business 
done by plaintiff is averred to be about $10,000,000. In order to facili- 

®=aFoi other cases see same toplc & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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tate the doing of the work required by the government to be done, 
there was constructed for the use and occupancy of plaintiff at its man- 
ufacturing plant, and at an expense to the government of over $500,- 
000, a building occupied and used by plaintifï in the doing of its work 
for the government. Further, the government purchased materials and 
deHvered the same to plaintifï, suitable to be employed in the doing of 
the war work of the government, of the value of $750,000. AU said 
materials so furnished plaintifï by the government were shipped to 
plaintiff in interstate commerce, and when manufactured by plaintiff 
are returned to the government in the same manner. Under its con- 
tracts with the government plaintiff is required to give préférence to 
government work, which must be done within a time certain, in a cer- 
tain specified manner, or, in default, plaintiff must pay heavy penalties, 
and the officiais of plaintiff, on conviction, suffer extrême penalties pro- 
vided by the law. Further, plaintiff keeps on hand at ail times a con- 
sidérable quantity of perishable food products with which to feed its 
employés at its plant, etc. It is further alleged in the pétition, not- 
withstanding défendants, and each and ail of them, knew thèse facts 
hereinbefore alleged, they confederated and conspired with each other 
and among themselves for the unlawful purpose of preventing plain- 
tiff f rom keeping or perf orming its contracts with the government for 
war suppHes, and from engaging in the shipment of manufactured 
munitions of war, and other materials, in interstate commerce, and to 
destroy and render stale and useless the accumulated food products 
which plaintiff had on hand, and to do unto plaintiff, through such 
conspiracy, other spécial and irréparable injuries and damages ; and 
this défendants conspired to do by bringing on in plaintiff's plant a 
strike in which about 65 per cent, of plaintiff's employés, many en- 
gaged in the manufacturing of munitions of war, were to leave the 
employ of plaintiff, through threats, intimidations, assaults made by 
défendants on said employés, thereby compelling them to join in said 
strike, leave the employ of plaintiff in a body, and to refrain from re- 
maining in the employ of plaintiff at the risk of their lives and the 
lives of members of their familles, ail, as is averred in the bill, for the 
purpose, in this violent, forceful, and unlawful manner, of compelHng 
plaintiff to make its plant what is known as a "closed shop," and to 
compel plaintiff to grant in the doing of its own work and the work of 
the government an eight-hour day. Wherefore plaintiff contends this 
court has jurisdiction of this controversy, based on the ground a féd- 
éral question is involved herein. 

While it is the contention of the plaintiff the fédéral question so in- 
volved may be found in the provisions of the Sherman Anti-Trust 
Law, in the Pure Food Act, in what is known as the Sabotage Act, 
and the Sédition Act of the government, yet, in my judgrtièift, the pro- 
visions of ail of said acts need not be hère now considered for the pUr- 
pose of determining the jurisdiction of this court. From a réading and 
somewhat carefuî analysis of the controversy made by plaintiff in its 
pétition and supplemental pleadings with défendants, I arrt oî the opin- 
ion this court doeshave, and hence must retain, jurisdiction of thi.= 
cause, and for the f ollowing reasons : 
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First, there can be no question whatever but that, as shown by the 
pétition, plaintiff is engagée! in a very large manner, and was at the 
time the acts done by défendants of which complaint is made, in inter- 
state commerce, both in its private manufacturing capacity and in the 
performance of its public duties under contracts with the government. 
Further, that the pétition in this case vvell pleads the joint acts of de- 
fendants, in the formation of their unlawful confédération, and the 
manner in which it was attempted to be carried out, has worked, and, 
unless restrained, will work, spécial direct and irréparable injury and 
damage to plaintiff and to the government of the United States, which, 
in my judgment, by reason of the provisions of the Sherman Anti- 
Trust Law, and in harmony with the common law against unlawful 
combinations in restraint of trade and monopolies, may be enjoined L- 
plaintiff, for through such course of procédure alone lies any complète 
or adéquate remedy against the unlawful combination and acts of de- 
fendants averred in the bill. 

From a reading of the authorities it is uncertain whether a suit of 
the présent nature raises a fédéral question sufficient to confer juris- 
diction upon this court under the provisions of the Sherman Anti- 
Trust Act. See Paine Lumber Co. v. Neal, 244 U. S. 459, 37 Sup. Ct. 
718, 61 L. Ed. 1256; Minnesota v. Korthern Securities Co., 194 U. S. 
48, 24 Sup. Ct. 598, 48 L,. Ed. 870 ; and many other cases bearing on 
this much disputed question. However, as said by Mr. Justice Field in 
HoUand v. Challen, 110 U. S. 15, 3 Sup. Ct. 495. 28 h. Ed. 52: 

"If the controversy be one In which a court of cqulty only can afford the 
relief praycxi for, its jurisCiction is unaffected by the charac-ter of the ques- 
tions involved." 

But, be this question ruled as it may, I am convinced this court 
has and must retain jurisdiction of the controversy hère presented 
on a much larger and broader ground than any claim of jurisdiction 
which may be asserted under the Sherman Anti-Trust Law (Act July 
2, 1890, c. 647, 26 Stat. 209), or other act relied upon by plaintiff 
in argument, and for this reason : In the matter of the manufacture 
of munitions of war desired and demanded by the government, and 
which it must hâve to protect the very life of the nation itself, the 
pétition avers there has been placed in the hands of the plaintiff by 
the government a vast amount of materials and property purchased 
by the government at its own expense, specially designed to be em- 
ployed and used by plaintiff in the manufacture of such munitions. 
This property plaintiff holds for the joint use, advantage, and neces- 
sities of the government and plaintiff in a joint enterprise. The con- 
spiracy of défendants, as alleged, to bring about a gênerai strike of 
the employés of plaintiff occupying and using this property of the 
government, in the manner and for the purpose charged in this case, 
is fraught with such tremendous conséquences, not alone to the prop- 
erty itself, but to the enterprise and war activities of the government, 
and also to plaintiff, the temporary trustée, occupant, and user of 
such property, that same may not be and will not be tolerated or suffer- 
ed under existing circumstances obtaining in this country, without 
a right of resort to the courts in the protection and necessarily con- 
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tinued tise and opération of said properties in the manner and for 
the purpose created by the government itself. Plaintiff, under its 
contracts with the government, so considered, and in relation to the 
property of the government in its hands, is to ail intents and pur- 
poses an instrumentality or agency of the government itself, created 
and existing under national lavi's. 

Why, then, it may be inquired, may not such an instrumentality 
or agency of the government, in the protection, not of its own prop- 
erty and property rights, but in the protection of the use, possession, 
occupancy, and enjoyment of property conferred to its hands by the 
government, under well-settled rules of law, resort to our national 
courts for the protection sought, instead of being compelled to resort 
to a court created under authority of and controUed by another sov- 
ereign, the state? In other words, in my judgment, in so far as 
plaintiff in this case is engaged in the doing of work for the govern- 
ment, not as an independent contractor with the government, but 
through the occupation of property of the government specially con- 
structed and adapted to carrying out the business of the government 
in the manufacture of munitions of war from materials purchased 
and owned by the government, ail in pursuance of existing laws, it 
is acting under authority of the laws of the United States to as fuU 
an extent as though it had been incorporated under and in pursuance 
of national laws. In the exercise of rights so granted, and in the 
performance of duties so enjoined by national laws, a fédéral ques- 
tion is involved, which confers jurisdiction on this court at the suit 
of one specially injured, as plaintiff well pleads it is in this suit. 

I regard the question of the right of a corporation, organized and 
existing under national laws, or other instrumentality or agency of 
the government created under and in pursuance, of national laws, 
in the protection or enforcement of its lawful rights, to resort to our 
national courts, too well established to admit of the citation of au- 
thorities in its support. 

It follows the motion to dismiss for want of jurisdiction must be 
denied. 



MINOTTO V. BRADLl^Y, TJ. S. Marshal. 
(District Court, N. D. Illinois, Miiy 24, 1918.) 

1. War <S=>4 — Intebnment — Statute — Construction — "Native." 

l'etltioiier, who was born in Gerniany and lived there for many years, 
helà a "native" of Germany, and on tlie outbreak of war betweeu the 
United States and Germany may be taken in custody by virtue of presi- 
dential warrant Issued under Rev. St. § 4067 (Comp. St. 1!)16, § 7615), pro- 
vlding for the arrest, etc., of native citizens or denizens of hostile nations. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Native.] 

2. Wab <g=34 — Enbmy Aliens — Internment — I'residential Warrant. 

Where the Président, under Ilev. St. § 4067 (Comp. St. 1916, g 7615), 
issues k warrant for a native, subjeet, citizen, or denizén of a hostile na- 
tion, the warrant need not disclose the grounds on whlcli the Président 
ordered such per.son to be taken into custfMl.v. 

(^-:xiFor ct'aei- cases see same topic & KBY-NUMBER in àll Key-Numbered Dlgests & Indexes 
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3. CoNSTiTTJTioxAL Law ©=5252 — Persons Pkotected— Enemy AiiENS— Due 

Peookss. 

One taken In custody by virtue of presidential warrant, under Rev. St. 
§ 4067. (Ç«mp. St. 1016, § 7615), as a native, siibject, etc., of a. hostile na- 
tion, lias no reeourse on the ijround tliat he ,\vas deprived of'.his liborty 
witliout , due process of law; the arrest . being in accordançe , witli the 
statute, etc. , , , 

4. War ^=4 — Enkmy Auens — Internment. 

Notvvithstatidlng Rev. St. § 4067 (Comp. St. 1916, § 7615), an enemy 
alien may be taken in custody by virtiie of presidential warrant, without 
the filing of any complalnt to some court or judge. 

Pétition by- James Minotto for writ of habeas corpus to be directed 
to John J. Bradley, United States Marshal for the Northern District 
of lUinois. Pétition denied. 

The pétition reclte.s that i)etltioTier is an Italian citizen, and is -uulawfully 
held by the T'nited States .marshal by virtue of a warrant' issUied nnder a 
])residentiàl proclamation made pursnant to sections 4067-4070 of the Revised 
Statutes (Comp. Ht 1916, §§ 7615, 7618). l'etitioner urges that thfe wrlt should 
issue for the foUowlng reasons: (1) That petltloner is not an alien enemy, 
within the jntent and meauiiig pf the law of the United States and the procla- 
mation of the Président. (2) That he never has sworn allegiance, and nçver 
has owned allegiance, to Germàny or any nation or country with which the 
United States Is at war. (3) That he has cominitted no crime against the 
Ijubllc safety, andviolated ho law of the United States; that he haiS not given 
aid and comfort to the enemy of the United States, and has done no act in vio- 
lation of any régulation promulgated by the Président. (4) That there Is no 
reasonable cause to believe that he has been aiding the enemy, or to believe 
that he is about to violate any regiilatlon promulgated by the Président. (5) 
That the warrant was issued withcmt any shovving of probable cause, sup- 
ported by oath or attirmation, as required by the Foiirth Amendment to the 
Constitution. (6) That he was not given any hearing in advance of the issu- 
ing of the warrant, (7) That pursuant to said warrant he is to be confined 
for an indefinite period \vithout a hearing. (S) That he is not an alien enemy, 
has vlolated no laws of the United States, and that no truthful évidence has 
been presented to the l'resident of the United State.s, or to the Attorney Gen- 
eral, tending to show that the petitioner is an alien enemy, or that there is any 
reasonable cause to believe that he is aiding or about to aid the enemy. (9) 
That the confinement of the petitioner is in violation of clau.se 3, section 2, 
article 'i, of the Constitution of the United States, and the Fourth, Fifth, and 
Sixth Amendments of the Constitution. (10) That the direction in the war- 
rant is contrary to the law, because under section 406!) of the Revised Statu tes 
it is necessary that a sworn complalnt be filed in some court havlng crinii- 
nal jurisdiotlon, or before some judge of a court of the United sStates, and a 
fuU information and hearing had upon such complalnt. (11) That the pe- 
titioner is a subject of the kingdom of Italy. 

Section 4007 of the Revised Statutes reads as foUows: "Wlienever there 
is declared a war between the tJnited States and any forelgn nation or gov- 
ernuient, or any' inva.sion or predatory incursion is perpetrated, attempted, or 
threatened against the terrltory of the United States, by any foreign nation or 
governnieut, and the Président makes public proclamation of the event, ail 
natives, citizens, denizens, or subjects of the hostile nation or government, 
being maies of the âge of 14 years and upwards, who shall be within the 
United States, and not aetually naturalized, shall be llable to be apprehended, 
restrained, secured, and removed as alien enemies. The Président is author- 
ized, in any such event, by liis proclamation thereof, or other public act, to 
direct the eonduct to be observed, on the part of the United States, toward 
the allens who beeome so llable ; the mainier and degree of the restraint to 
whlch they shall be sub.iect, and in what cases and upon what security thelr 
résidence shall be permitted ; and to provide for the removal of those wïio, not 
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beîng pennitted to réside In the United States, refuse or negleet to départ 
therefrom; and to establlsh any other régulations whlch are found necessary 
in the premlses and for the public safety." 

Section 12 of the President's proclamation of April 6, 1917, reads as follows: 
"An allen enemy whom there may be reasonable cause to belleve to be alding 
or about to ald the enemy, or who may be at large to the danger of the public 
peace or safety, or who violâtes or attempts to vlolate, or of wtïom there Is 
reasonable ground to belleve that he Is about to vlolate, any régulation duly 
promulgnted by the Président, or any erlmlnnl law of the United States, or of 
the States or terrltorles thereof, wUl be subject to summary arrest by the 
United States marshal, or hls deputy, or s«ch other offlcer as the Président 
shall deslgnate, and to confinement in such penltentiary, prison, jall, mllltary 
camp, or ottier place of détention as may be directed by the Président." 

A, H. and Henry Veeder, Francis Baldwin and Sims, Welch & 
Godman, ail of Chicago, 111., forpetitioner. 

Charles F. Clyne and Robert T. Ndll, Sp. Asst. U. S. Atty., both of 
Chicago, ,111., for respondent. 

CARPENTER, District Judge (after stating the facts as above). 
[1, 2] I think I do not care tb hear frôm the attorneys for thè govém- 
ment in this case. As I stated at the outset, the court is not neiitral 
in this war, and any doubts which it may entertaiin as to the construc- 
tion of the statutes and proclamations in question must be resolved in 
favor of the presidential warrant. Of the 11 reasons assigned hère why 
the writ should issue we are concerned only, at least at the outset, with 
reasons 1 and 2. Thèse two assignments seem to dovetail together, 
and if, under a construction of the act of Congress, a person comes 
within the définition of an alien enemy, clearly it was within the power 
of Congress to deal with such alien as it saw fit; and if the law has pre- 
scribed how an alien enemy should be dealt with, either by executive 
proclamation or through the various administrative agencies of the 
government, the petitioner cannot complain. The sole question, as I see 
it, is : Is the petitioner an alien enemy, as defined by. Congress? If the 
petitioner is not an alien enemy, the writ in this case rnust issue. 

It has been urged that the GermcUi law and the Italian law détermine 
the status of the petitioner. We must construe the act of Congress 
according as the phrases and words used are construed in this country, 
according to our laws. We cannot assume that Congress, in legis- 
lating, is using words and phrases as they are used in the civil law 
or the Code Napoléon, as distinguished f rom the cbmmon law and 
statute law in this country. Whether, as between Italy and Germany, 
the petitioner was an Italian or a German, is not important hère. The 
use by Congress of the four words "native, citizen, subject and denizen" 
indicates that each one of thé words was to hâve a significant and 
différent meaning. Counsel for petitioner admit that the words "sub- 
ject" and "citizen" are broad enough to include the native German, 
born of German parents. It would appear, therefore, that the word 
"native" must hâve been used to define something else. As I said, by 
way of illustration, to Mr. Godman (attorney for the petitioner), the 
native-born German who moves to Switzerland and becomes natural- 
ized is neither a subject nor a citizen of Germany. He is a native, 
however, of Germany, and would be so consideréd by any oné. In- 
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deed, a person born in Illinois, a citizen of the United States, is none 
the less a native of Illinois. 

Counsel argues that to he "native" one must not only be born in a 
country, but owe loyalty and allegiance to that country. AUegiance 
is not born in the child of alien parents. Allegiance may well détermine 
one's political status. Allegiance by birth and the place of birth may 
be two entirely différent things. The dérivation of the word "native" 
indicates the place of birth ; a man's native town is the town where 
he was bom ; a man's native state, be it Wurttemberg or Massachusetts, 
is the state where he was born. He may be a citizen of a confédération 
of States, but his nativity is determined by the place of his birth. One 
born of foreign parents in this country owes perhaps a double alle- 
giance; to a foreign nation because of his parents, and to this because 
of his birth. When, however, he becomes of âge, he can elect which 
country shall hâve his sole allegiance. He is a native at ail events of 
the United States. 

This statute must be construed, as I stated during the argument, 
with the end which Congress had in view. ■ We ail appfeciate the 
seriousness of the situation. We realize that a mistake, once made, 
cannot be remedied. The détermination by the Président whether the 
facts justify the internment of the petitioner, provided he is an alien 
enemy, is not to be investigated by the courts. The courts, in the 
nature of things, are precluded from discussing those facts. If the 
Président were required to disclose the basis for his warrant, the entire 
purpose of the statute might be frustrated. The only question to be 
settled hère is whether, under the construction of this ■ statute, the 
petitioner is a, "native, citizen, denizen or subject" of a power with 
which we are at war. The petitioner could no more cease being a 
native of the place of his birth than I could cease heing a" native of 
the state of Illinois, when you are considering tlie place of birth. 

lyook at the history of this case. The petitioner was born in Ger- 
many. His mother was born in Germany. His father was born in 
Austria. The résidence of the family was in Germany until within 
a very short time before the petitioner came to this country. The 
record shows that the family of the petitioner hâve nb property in 
Italy, and hâve never lived there for any length of time. Under thèse 
circumstances it seems to me the court is not stretching the construc- 
tion of this statute by holding that this is just the kind of a case that 
Congress intended to reach when it used the word "native." Ail the 
sympathies of one who was born in Germany, and who has lived there 
for 22 or 23 years, may be said to be with Germany. Whether they 
are or not in this case is not important. Suffice it to say that the 
language used by Congress apparently meets such a case. 

It might be easy to find in this country thousands of men who were 
born in Germany and lived there for 25, 30, or 35 years, saturated 
with German institutions, ail of their sympathies might lie with Ger- 
many, yet, if the argument for the petitioner is right, the Président is 
helpless, and nothing can be donc with them in this country at this 
time. If a friendly ally of this country is offended by the action of 
the Président, because some one tracing his lineage back to Italy, but 
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bom in Germany, was apprehended under the President's warrant, I 
hâve no doubt the matter will be brought to the attention of the State 
Department and diplomatically adjusted. 

[3] Inasmuch as Congress bas the right at ail times to legislate 
for aliens, clearly it has the right to legislate for alien enemies, and 
there can be no question hère of violating the provisions of our Con- 
stitution. The claim that the petitioner is deprived of his liberty with- 
out due process of law has no place in the argument in this case. It 
is like the ordinary case of déportation. Congress confers upon an 
administrative body certain rights ; it is told to do certain things ; it 
détermines the facts; it reports that the facts hâve been so determined. 
That is ail there is to it. The alien has a right to bave the courts of 
this country say whether or not he has been dealt with according to 
the law, according to the statute enacted by Congress. That having 
been done, he cannot get any additional rights by claiming that the 
Constitution, which gives him certain rights in our courts to sue and 
be sued and to enjoy the protection of our police régulations, gives to 
our citizens greater rights. 

[4] Section 4069, after referring to the presidential proclamation, 
requires the présentation of a sworn complaint to some court or some 
judge, and this procédure is made mandatory by this section of the 
Revised Statutes, which authorizes the several courts of the United 
States having criminal jurisdiction, after complaint and hearing, to 
cause alien enemies to he apprehended, confined, or removed. This 
section does not in any way limit the powers of the Président, but fur- 
nishes an additional means to bring about the same resuit. If the 
information comes in the first instance to the Président or his adminis- 
trative ofiicers, he may act. Section 4069 permits an information to be 
filed by any individual who believes that the law has been violated ; and, 
as I bave said before, the disclosure, by way of complaint or informa- 
tion, of the facts upon which the alien is apprehended, might in many 
instances destroy the efïectiveness of the law. In this position I am 
supported by an able décision in a late case by the District Court in 
the Northern District of Alabama. Ex parte Graber, 247 Fed. 882. 
It is clear to me that, having given the Président summary power, Con- 
gress never intended to take that away by authorizing complaints to be 
filed in the courts. 

To summarize : As I view the situation, the sole question to be 
determined is whether, under section 4067 of the Revised Statutes, the 
petitioner comes within the description "natives, citizens, denizens or 
subjects" of a hostile nation. I believe that he does, and that there- 
fore the Président had a right to issue the warrant. 

The application for the writ of habeas corpus must therefore he 
denied. 
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lOWA LOAN & TRUST CO. v. FAIRWEATHER et al. 
(District Court, S. D. lowa, C. D. September 16, 1918.) 

1. Courts i®=3284 — Fédéral Courts — Jukisdiction— Application of Fédér- 

al Statute. 

Plaintiff's case being founded on the application to the facts of the 
eongressional exemiitlon of IJberty Bonds from taxation, and such ap- 
plication being in dispute, the fédéral court lias jurisdictlon. 

2. Removal or Causes ©=3 — State Législation. 

The jurisdictional facts for removal of a cause to a fédéral court, 
claim of exemption under fédéral statutes froni taxation, existing, re- 
moval of the lltigation, having its basis In attenipted state taxation, can- 
not be defeated by form of judiclal review preseribed by the state. 

3. Taxation <S=>7 — Liberty Bonds— Bank Stock— State Statutes. 

Liberty Bonds, declared exempt from taxation by the statute under 
which they are jssued, ure indirectly taxed, in violation thereof and it» 
underlying principles, when owned by a bank, by tax under Code Supp. 
lowa 101,'3, § 1322, providing that its shares shall be assessed to its stock- 
holders, the value thereof to be based on Its capital, surplus, and un- 
divided earnings, and its property not to be otherwlse assessed; the bonds 
being considered iu determluing the value of the stock, and the bank's 
property being In trutli assessed. 

4. Courts (S=36C(2) — Fédéral Courts— Following State Décisions— State 

Stattttes. 

A fédéral court is not bound by the construction of statutes of a 
state by its highest court, where the inquiry is whether they as enforced 
effect results c-ontrary to inhibition of fédéral statutes. 

At Law. Action by the lowa Loan & Trust Company against Thom- 
as Fairweather and others. On motion to remand and to dismiss. 
Denied. 

Sargent & Gamble, of Des Moines, lowa, for plaintifï. 
H. W. Byers, of Des Moines, lowa, for défendants. 

WADE, District Judge. The questions presented under the motions 
to remand and to dismiss are important. 

[1] 1. It is contended that the court bas no jurisdiction. There is 
no diversity of citizenship, but the plaintiff contends that the case is 
one in which it is necessary to construe and apply statutes of the Unit- 
ed States. This contention must be sustained. 

The plaintiff claims that a certain tax is invalid because it is a tax 
upon bonds of the United States (Liberty Bonds) which were issued 
under an act of Congress which specifically provides that such bonds 
"shall be exempt, both as to the principal and interest, from ail taxa- 
tion," except estate or inheritance taxes. The whole case of the plain- 
tiff is founded in this eongressional exemption of thèse bonds. 

Counsel for défendants contend that there is no dispute between the 
parties as to the law or its meaning, but there is a dispute as to its 
application ; and wherever a right is asserted or exemption clairaed, 
based upon a law of the United States, this court bas jurisdiction. 

It will not do to say that there is no controversy as to the meaning of 
the law, while the parties are in court to hâve determined the applica- 

(gï^For othe? cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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tion of the law to a given state of facts. Cohens v. Virginia, 6 V\''heat. 
379, 5 L. Ed. 257; Osborn v. Bank, 9 Wheat. 822, 6 L. Ed. 204; 
Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648 ; McGoon v. Railway 
(D. C.) 204 Fed. 998. See especially as to jurisdiction, Greene v. 
Louisville Co., 244 U. S. 499, 37 Sup. Ct. 673, 61 L. Ed. 1280, Ann. 
Cas. 1917E, 88; Louisville Co. v. Greene, 244 U. S. 522, 37 Sup. Ct. 
683, 61 L. Ed. 1291, Ann. Cas. 1917E, 97; Illinois Central Co. v. 
Greene, 244 U. S. 555, 37 Sup. Ct. 697, 61 L. Ed. 1309 ; Louisville v. 
Rice (May 20, 1918) 247 U. S. 201, 38 Sup. Ct. 429, 62 L. Ed. 1071. 

[2] 2. On the motion to remand I hâve so fully expressed myself 
upon the principles involved in Re Mississippi River Power Co. (D. C.) 
241 Fed. 194, and in supplemental opinion in C, M. & St. Paul Ry. Co. 
V. Drainage District, 253 Fed. 496, that it is not necessary to consider 
the same in détail. 

Parties have a légal and constitutional right to a trial in the courts 
of the United States in cases involving the construction or application 
of the Constitution or laws of the United States. It will not do to say 
that the plaintiff instituted this litigation. As in the Diteh Cases, the 
litigation has its foundation in an attempt on the part of the taxing 
authority of the state of lowa to levy certain taxes which the plaintiff, 
under the law, would be compelled to pay. In other words, a proceed- 
ing was started to take away f rom the plaintiff certain money for cer- 
tain purposes. The state prescribed the procédure by which, under the 
claim of défendants, this was to be donc. It authorized an appeal 
from the board of review, and a trial in court — a judicial proceeding 
to have the rights of the plaintiff determined. If the plaintiff, assert- 
ing a right under the laws of the United States, cannot have that ques- 
tion tried in the courts of the United States, it is because the Législa- 
ture, while giving the plaintiff the right to a trial in court, has so pre- 
scribed the conditions, or so named the parties, that this right has been 
denied. 

But the Législature has no such power ; having given the plaintiff 
the right to a trial in court, it could not limit the jurisdiction of the 
courts of the United States, nor the right of the plaintiff to a trial in 
such courts, provided the jurisdictional facts exist. 

[3] 3. The magnitude of the main question involved in this case 
cannot be overestimated. The nation is involved in a war which is 
taxing the resources bf the nation in men and in money. The princi- 
pal means of procuring the money with which to carry on this gi- 
gantic struggle is by the issuanee of bonds which are sold generally 
throughout the country to individuals and corporations. More than 
eight billion dollars worth of thèse bonds have already been issued, 
and how many more billions may be necessary before the war is won 
cannot even be approximated. Thèse bonds are issued at a low rate 
of interest, but are made attractive to buyers by a spécifie provision 
that they "shall be exempt, both as to principal and interest, from ail 
taxation, except estate or inheritance taxes imposed by authority of 
the United States, or its possessions, or by any state or local taxing 
authority." This language is simple, definite, and imperative. 

It is fundamental that, without any express exemption, it is beyond 
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the power of the states to impose a tax upon government bonds. The 
language of Chief Justice Marshall in Weston v. City Council of 
Charleston, 2 Pet. 449, 7 L. Ed. 481, 488, is conclusive : 

"Tlie American people hâve conferred the i)ower of borrowing money on 
their govemment, and, by making that government suprême, hâve shielded its 
action, in the exercise of this power, from the action of the local governraents. 
The grant of the power is Incompatible with a rostraining or controlling power, 
and the déclaration of supremacy is a déclaration that no such restricting or 
controlling power shall be exercised. The right to tax the contract to any 
extent, vvhen made, must operate upon the power to borroW before it is ex- 
ercised, and hâve a sensible Influence on the contract The extent of this 
Influence dépends on the will of a distinct govemment. To any extent, however 
Inconsiderable, It is a burthen on the opérations of govemment. It may be 
carried to an extent which shall arrest them entirely." 

The State can levy no tax in any amount. It is not a question of 
excessive taxation— it is aii absence of power on the part of the 
State to impede in any manner the functions of the nation. 

"The State canuot, by any forni of taxation, impose any burden upon any 
part of the national public debt. The Constitution bas conferred upon the 
government power to borrow money on the crédit of the United States, and 
that power cannot be Imrdened or impeded, or in any way affected, by the 
action of any state/' Home Sàvings Bank v. Des Moines, 205 U. S. 503, 27 
Sup. et. 571, 51 L. Ed. 901. . 

If a State had the power to impose a tax upon Liberty Bonds, it 
might impose such tax as to impede the opérations of this govern- 
ment in the prosecution of this war. Furthermore, if each state. 
possessed the right to tax Liberty Bonds, the amount of taxation in 
the différent states would vary, and, inasmuch as the tax imposed 
would affect the value of the bonds, no uniformity of vahie could 
be maintained in the différent states of the Union. 

The plaintiff charges, and upon this motion the statements of the 
complaint must be accepted as true, that it was, during the assess- 
ment period in 1918, the owner of $466,300 of the bonds of the 
United States, issued pursuant to the act of . Congress and it is 
contended that a tax has been imposed upon such bonds by the as- 
sessor and the board of equalization of the city of Des Moines, con- 
trary to the provisions of the act of Congress. The assessment com- 
plained of was made in the usual manner. The plaintiff made a 
stateraent to the assessor, as required by section 1322 of the sup- 
plément to the Code of lowa, showing capital stock of the corporation, 
$500,000; surplus, $100,000; and undivided profits, $383,489.40; 
and also, pursuant to section 1321 of the supplément to the Code of 
lowa, included in said statement "the spécifie kinds and description 
thereof (bonds and stocks) exempt from taxation." It appears that, 
without référence to the claimed exemption of the Liberty Bonds, the 
assessor and the board of equalization made the assessment, including 
the value of said bonds in the sum of $466,300 as aforesaid. 

The défendants do not claim that the state has any power to impose 
a tax directly upon thèse bonds, but justifies the inclusion thereof 
in the value of property assessed under the contention that this as- 
sessment is not an assessment of property of the bank, but is an as- 
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sesSment of the value of the shares owned by tlie stockholders of 
the bank. 

Since the case of' Van Allen v. Assessors, 70 U. S. (3 Wall.) 573, 
18. L. Ed. 229, numerous States bave, under the guise of imposing 
taxes upon shares of capital. stock, actually assessed the value of gov- 
emment bonds, and in many cases such proceedings hâve been sus- 
tained upon the théory, which is now settled, that the stock of a bank 
and the propérty of the. bank may be separate subjects of taxation. 

The Suprême Court of the United States, in Homq Savings Bank 
v. Des Moines, supra, settled the question that an assessment of a 
tax upon. the propérty of a bank, including government bonds, is 
beyond the power of the state. So that the question in this case is 
narrowed dovvn to the proposition as to whether or not, under the 
provisions of the statutes of lowa, the tax nominally levied against 
the stockholders in this institution is in trutli a tax upon the prop- 
érty held by.the bank. This question cannot be settled by the mère 
statement that the tax is upon the stockholdei^s, or upon the value 
of the stock; but it must be detennined by the entire provisions of 
the enactments of the Législature. 

"Neither state courts' nor législatures, by glvliig a tax a partlcular name, or 
l>y the u.se of some form of vvords, can take away our duty to consider its real 
nature and effect." C. O. & G. Co. v. Harrison, 235 U. S. 202, 35 Sup. Ct. 27, 
59 L. Ed. 234. 

"Nor can this inhibition upon the states be evaded by any change In the 
mode or form of the taxation, provided the same resuit is efCected — that Is, 
an impedinient is thereby iiiterposed to the exercise of a power of the 
United States. That which cannot be accomplished direetly, caunot be accom- 
plished indirectly. Through ail such attenipts the couit will look to the end 
sought to be reached, and, If that would trench upon a power of the govern- 
ment, the law creating it wlU be set aslde, or its enforcement restrained." 
Home Insurance Co. v. N. Y., 134 U. S. 594, 10 Sup. Gt. 593, 33 L. Ed. 1025. 

In the same case the court f urther says : 

"The first step useful In the solution of this question is to ascertaln with 
précision the nature of the tax in cohtr'overey, and upon what propérty it 
was levied, and that step must be taken by an examination of the taxlna; 
law as interpreted by the Suprême Court of the state. A sui)erflcial readlng of 
the law would lead to the c-onclusioti that the tax authorized by it is a tax 
upon the shares of stock. The assessment is expres.sed,to be upon 'shares ot 
stock of state and savings banks and loan and trust companies.' But the true 
interprétation of the law cannot rest upon a single phrase in it AU its 
parts must be consldered in the nianner pursued by this court in New Orléans 
V. Houston, 119 TJ. S. 265, 278 [7 Sup. Ot. 198, 30 L. Ed. 411], and Home In- 
surance Co. V. New York, 1.34 U. S. 594 [10 Sup. Ct. 593, 33 L. Ed. 1025], with 
the view of determining the end accomplished by the taxation, and its actual 
and substantial purpose and effect. We must inqulre whether the law really 
Imposes a tax upon the shares of stock as the propérty of thelr owners, or 
merely adopts the value of those shares as the measure of valuation of the 
propérty of the corporation, and by that standard taxes that propérty itself." 

So this brings us to a considération of the statutes of lowa, and the 
real purpose and intent and efïect of such statutes. 

[4] Ordinarily this court is bound by the construction of such 
statutes by the Suprême Court of lowa ; but it is not so bound in an 
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inquiry as to whether such gtatutes, as enforcçd, effect results con- 
trary to the express language of the statutes of the United States. 

Of course no one contends that thèse bonds are subject to taxation 
in the hands of private individuals; but, jn the very nature of things, 
large amounts of thèse bonds must be taken and held by the banks,^ 
trust companies, and other corporations. If it is true that the, value 
of thèse bonds held by banks, trust companies, and corporations may. 
be taxed, then we hâve the ùnwarranted situation where the bond in 
the hands of the private individual is worth more than is the bond 
in the hands of the corporation, although, each must purchase at 
the same price. 

Under the Revision of 1860, § 1598, taxes were levied upon the 
property of the corporation, and "not upon the individual stockhold- 
ers." Chapter 60, Acts of the Fifteenth General Assembly, prpvided: 

"Taxes sliail be levied upon, and pald by the banUs, and not by the individual 

stockholders." 

Chapter 39 of the Acts of the Twenty-Third General Assembly pro- 
vided : 

"AU shares of the capital stock of banking associations organized under 
the gênerai incorporation laws of thi.s state, known as state or commercial 
banks, shall be asse.ised to such banks in the city or town wherein located, 
and not to the individual shareholders." 

Under this législation through many years it was the common, prac- 
tice to assess banks upon values which included government bonds, 
and such assessments were sustained by the Suprême Court of lowa 
in many cases. Savings Bank v. Burlington, 118 lowa, 84, 91 N. 
W. 829; National State Bank v. Burlington, 119 lowa, 696, 94 N. W. 
234; First National Bank v. Independence, 123 lowa, 482, 99 N. W. 
142 ; People's Savings Bank v. City of Des Moines et al. (lowa) 101 
N. W. 867. This latter group of cai.es, decided together by the Su- 
prême Court of lowa in 1904, was appealed to the Suprême Court 
of the United States, and under the title "Home Savings Bank v. Des 
Moines" was reversed on April 22, 1907. It was there emphatically 
held that the inclusion of government bonds in the value of "shares 
of stock," which under the law was then assessed to the bank, was in 
excess of the power of the state. 

In 1911 the Législature, evidently with the purpose of avoiding the 
limitation of the state's power, and at the same time getting the same 
results 50 far as taxing the value of government bonds was côncerned, 
amended the law (Acts 34th General Assembly, c. 63), by providing 
that the shares of stock "shall be assessed to the individual stock- 
holders" ; but the basis of value for taxing purposes was left the 
same, and the act provided that "the property of such corporation 
shall not be otherwise assessed." Under this amendment thé présent 
tax is imposed. Counsel assume that the Législature of lowa has 
finally succeeded in getting the législation in form so as to bring it 
within what is claimed to be settled in the Van Allen Case. 

Under the amendment the bank does in effect what was required 
before the amendment. The assessor's duties are the same, and the ba- 

252 F.— aa 
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sis of the assessment valuation consjsts of exactly the same property. 
The corporation is required to furnish the statement which forms 
the basis of the assessment. The bank is required to show "separate- 
ly" the amount of the capital stock and the surplus and undivided 
eamings. The same was required under the Code of 1897; and the 
important thing is that the assessor, in fixing the value of the stock 
for assessment, is required to base it "upon the capital, surplus, and 
undivided eamings" of the bank, exactly the same as under previous 
législation, held void in the Home Savings Bank Case. In f act there 
is no substantial différence in the statutes except that the resuit of the 
acts done is called by another name. Under présent législation, it is 
the duty of the bank to pay the tax (with the right to compel the 
stockholders to reimburse), but no more so than it was the duty of 
the bank to pay the tax under section 1322, held void in the Home 
Savings Bank Case. In fact there is no substantial change except in 
form; the substance remains the same. 

I am not discussing the well-recognized rule that the stock in a cor- 
poration may be, for taxing purposes, entirely separate and distinct 
from the property of the corporation. I am not referring to légis- 
lation in other states in which a tax upon stock of a corporation hold- 
ing government bonds bas been sustained; I am speaking only of 
the situation under the peculiar laws of lowa. 

It might be said, however, in passing, that many expressions of 
many courts are based upon what appears to me to be an erroneous 
idea as to the foundation of the holding in the Van Allen Case, supra. 
While in that case emphasis is laid upon the distinction between the 
stock in a corporation and the corporate property, yet the décision 
rests upon the finding by the court that, under the enactment of Con- 
gress providing for the establishment of national banks, Congress 
had given its consent to the taxation of the value of government 
bonds in levying a tax upon the shares owned by the stockholders. 
Justice Chase in the dissenting opinion says : 

"We do not understand the majority of the court as assertlng that shares 
of capital invested in national securltleg c»uld be taxed wlthout authority 
from Congress. We certalnly cannot yield our assent to any such proposition. 
To do so would, in our judginent, deprive the décisions just clted of ail prac- 
tlcal value and effect, and make the exemption from state taxation of national 
securities held by banks as investments of capital wholly unreal and lllusory. 
We wlll consider the question, thèrefore, as one of construction. 

"The majority of the court hold that the act of Congress, rightly construed, 
subjects the .shares of the national associations to taxation by the states, 
wlthout regard to investment of a part or the whole of their capital in na- 
tional securities ; and that the act, thus construed, is warrantée by the Con- 
stitution." 

It may be assumed that Congress bas the power to consent to 
the imposition by a state of a tax upon government bonds ; but hère 
we are dealing with a case in which Congress bas emphatically stated 
that thèse bonds shall not be subject to a tax by a state. There was 
no spécifie exemption by Congress of the bonds involved in the Van 
Allen Case. 

But returning to the lowa statutes : Under thèse statutes, what is 
taxed? What is taxed in any case? Not the thing, but the value of 
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thè thing. A tax is assessed against the owner of property, but the 
tax is based upon, not the property, but the value of the property. 
A bond may be worth $100 one year, and $50 the next year. The 
tax is laid each year upon the value at that particular time. 

So when the lowa statute provides that shares of stock shall be as- 
sessed to the individual stockholder, and that the value to be assessed 
shall be measured by the property owned by the bank, the thing 
assessed is the value of the property of the bank (including thèse 
bonds). Hère is a scheme for compelling the value .of certain prop- 
■erty to bear its just share of taxation. What is the property? Mon- 
ey, notes, bonds, accounts— held, it is true, not directly by individuals, 
but by a corporation, an agency employed by individuals. It hap- 
pens that in this particular agency the interest of each individual is 
represented by a share or shares called "stock." The fact that stock 
is issued to each does notafifect the ownership (indirect) of each in 
the value of the aggregate property. If the parties held the same 
property for the same purposes, and conducted the same business 
witnout incorporation, the interest of each in the aggregate property 
would be the same; the shareholders in the corporation having the 
advantage over the partners in the partnership of exemption, con- 
pléte or Hmited, from liability for corporate debts; but for taxing 
purposes, under the rule of equality of burdens (so far as practicable), 
what différence is there ? 

The policy of Ipwa as to corporations bas been not tp attempt to 
levy a tax upon the stock and also upon the property of a corporation. 
This has been donc in some states, and sustained, though confessed 
to be in the nature of double taxation. At times ,Iowa has taxed the 
shares of stock and exempted the corporation, and at times the re- 
verse; but whichever method is employed, can there be aiiy ques- 
tion as to what in fact furnished the basis of the tax? In each case 
it is the value of the property of the corporation, or the value of 
that portion of the property designated upon which the tax is laid. 
Under the lowa statute held void by the Suprême Court of the Unit- 
ed States exactly the same thing furnished the value fôr taxation 
which is made the basis of ta^çation in this case. This is not a case 
where the statute requires the assessor to assess the market value of 
stock — the spécifie things which he must use as the basis of value are 
fixed by the Législature. 

Not only this, but it aifirmatively appears upon the record, as requir- 
ed by the statute, that the value thus to be fixed includes the value of 
the exempt Liberty Bonds. The statute requires the bank, in making 
its report, to include in its statement "the spécifie kinds and descrip- 
tion thereof (stocks and bonds) exempt from taxation." What does 
this provision mean? It might possibly be construed as providing for 
a déduction of this exempt property ; but, in any event, it clearly shows 
that when the assessor made the assèssment hè afïirmatively fook into 
considération, as a basis of taxing value, the very bonds which Con- 
gress emphatically déclares shall not be subject to gênerai taxation by 
any State. 

Not only this, but under the statute "the property of such corpora- 
tion (the bank in this tase) shall not be otherwise, assessed." This pro- 
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vision of the statute cannot be sustained except upon the theory that 
the assessment provided for, nominally against the shareholders, is in 
truth a tax upon the property of the corporation. 

What power has the Législature to exempt the property of the bank 
from taxation in view of the plain provision of the Constitution of 
lowa? Section 2, art. 8: 

"The property of ail eorporatlorus for pecuniary profit shall be subject to 
taxation the same as that of indlvlduals." 

In the case of Hawkeye Insurance Co. v. French, 109 lowa, at 588, 
80 N. W. 660, the Suprême Court of lowa said : 

"Reduced to Its last analysls, the question is a narrow one, and must find 
its solution in the construction of the constitutioual provision relied upon 
by appellee. That provision not only requires that the property of corporations 
be taxed, but that it be subject to taxation the same as that of indlvlduals. 
This does not mean, of course, that the methods should be identical, but that 
the property of corporations organized for pecuniary profit should fissume 
the same burdens as are plaeed upon the property of indlvlduals, and that 
the taxes should be for the same purposes and objects. It will not do to say 
that the constitutional provision Is a mère grant of power to the Législature 
to impose taxes on corporate property. That power would exist in the ab- 
sence of any constitutional grant. Indeed, it is fundamental that a state 
Constitution is not a grant of power, but a limitation upon the powers of gov- 
ernment." 

Only by construing the assessment in this case as in effect being an 
assessment upon "the property" of this corporation can the législation 
be sustained as constitutional. I cannot assume that the intention of 
the Législature was to viôlate this provision of the Constitution. The 
unity of the property of the corporation and the property of the share- 
holders as a basis of taxation cannot be evaded ; it is the same thing. 
This is in effect recognized by the Suprême Court of lowa in the Sioux 
City Stock Yards Case, 149 lowa, 5, Xtl N. W. 1102. 

Let us apply the test presented in the Home Insurance Case, supra. 
Can there be by the lowa législation (els défendants would hâve it 
construed) "an impediment interposed to the exercise of the power 
of the United States" in issuirig thèse bonds? If not, why not? No 
one will question that a tax upon the value of thèse bonds in the hands 
of private individuals would constitute such "impediment." How can 
it be denied that the same "impediment" exists under the facts in this 
case? 

The Suprême Court of the United States says in this case: 

"That which cauuot be accomplished dtrectly cannot be accompUshed in- 
directly." ' 

Under the proceedings now before the court, it is clear that the state 
is doing "indirectly" what it is conceded by counsel it cannot do "di- 
rectly." 

Again quotlng from the Home Insurance Case: 

"Through ail such attempts the, court will look to the end sought to be 
reaclied, and, if th^t would trench upon a power of the governœent, tbe law 
creating It will be set aside, or its énforcement restrained." 

But what of the holding of the Suprême Court of lowa in the Head 
Case, 170 lowa, 300, 152 N. W. 600, and in the récent case of First 
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National Bank of Council Bluffs v. City, 161 N. W. 706. This court 
proceeds with the highest regard for the Suprême Court and for its 
views in thèse cases. It must, however, be borne in mind that in thèse 
cases the court was not dealing with the assessment of Liberty Bonds, 
which are by Congress specifically and emphatically declared exempt 
f rom taxation ; nor does it appear that the question was pr&sented 
or considered, as to whether or not, under the législation of lowa, the 
tax imposed was (notwithstanding the désignation, by the statute, that 
it was an assessment against the shareholders) in truth an assessment 
against the property of the bank. 

If I were convinced that the assessment in this case was, strictly 
speaking, an assessment of the value of the shares, entirely separate 
from an assessment of the property actually owned by the bank, I 
would reach the same conclusion announced by the Suprême Court of 
lowa. I would do so, however, without being at the présent time con- 
vinced that as to thèse bonds such conclusion is justified; but I would 
concur in such conclusion out of the respect which I must hâve for the 
opinions of the Suprême Court of lowa, and opinions of the Suprême 
Court of the United States, dealing with this question. 

I cannot but feel that a tax upon the value of a share of stock, which 
share has its value wholly or partially because the corporation which is- 
sued the stock has purchased and holds bonds of the United States spe- 
cifically exempted from taxation by the state, is contrary to the letter 
of the act of Congress and the spirit which underlies such enactment. 
Especially is it difificult to reconcile such an assessment with such an 
exemption where, as under the législation of lowa, the assessor con- 
sciously, knowingly, takes into considération, in fixing such value, the 
bonds reported by the corporation to be exempt from taxation. 

My holding in this case is that, under the législation of lowa, the 
tax levied in this case is in fact upon the value of the property of the 
corporation, and in that view it cannot be sustained. 
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N. C, et al. 

(District Court, E. D. North Carolina. August 28, 1918.) 

No. 395. 

1. Courts <3=351% — ^Fédérai, Courts— Dismissal of Bill— Grounds— 

Equity Rules. 

Under equity rule 29 (198 Fed. xxvl, 115 C. 0. A. xxvl) substltuting 
motion to dismlss for demurrer to bill for défenses of law arlslng on the 
fiiee of the bill, only facts appearing on the bill's face, iucludlng its ex- 
hibits, can be considered on the motion. 

2. KxEcuTORS AND Administrators <g=>122(l) — OUBATORS— Action in Foeeign 

Coi'RT. 

Curator of decedent's estate, having no greater right than an adnilnls- 
trator, cannot by virtue of his appolntment in one state sue in another 
State, even in fédéral court therefor, its jurisdlction being invoked only 

^s>For otber cases eee same topic & KEY-NUMBBR in aU Key-Numbered Digesta & Indexes 
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on. account of dlverslty of citlzensliip, unless the laws of the otlier state 
permit; but he luay in the other state sue in his own name on a right 
aeerulng to Mm dlrectly by contraet or by judgnient in action as curator. 

3. JuDGMENT i®=3951(4) — Evidence of Former Adjudication. 

Record of suit by curator of decedent's èstate for instructions held not 
to show a judgment In Its favor against a bank on a certilleate of deposit 
Issued to deceased, within the rule that on such a judgment a curator 
may in bis own name malntaln suit in another state. 

4. ExECinoRs AND Administrators <S=» 122(1) — C'URATORS— Action in Foreign 

State^Contbact. 

Transaction by debtor of deceased with one who was curator of de- 
ceased's estate and trustée for another, to bring about a payment to the 
cestui que trust through tlie debtor, the administrator, and the helr of 
deceased, gave the curator no right by virtue of such capacity to maintain 
action in a state other than that of his appointment. 

5. Equitt iS=s>39(1)— Rétention of Jubisdiction— Complète Relief. 

The rule that a court of equity, taking .iurlsdictlon of a eontroversy 
for one purpose, will dispose of ail such inatters in eontroversy, so as to 
render complète relief, does not mean that It will pass on elalms based 
on a différent matter, asserted in a différent capacity and entlrely un- 
related to the subject of the prlmary equity. 

6. Execittoks and Administrators <S=»]22(1) — Cdeatobs— Enjoinino Pko- 

CEEDINGS 10 COLLECT TAX. 

Curator may not maintain suit In a state other than that of hls ap- 
pointment to enjoin collection of tàx against the estate; if the proper- 
ty spught to be taken is In that state, the administrator appointed there- 
In is the prope^r party, and if it is In the curator's state, that is the 
proper jurisdiction. 

In Equity. Suit by the Old Dominion Trust Company, in its own 
right and as curator of the estate of W. H. Gooch, deceased, against 
the First National Bank of Qxford, N. C, and others. Dismissed in 
part. 

S. S. F. Patteson and H. M. Smith, Jr., both of Richmond, Va., 
for plaint! fï. 

A. A. Hicks, of Oxford, N. C, and T. T. Hicks, of Henderson, N. 
C, for défendants First Nat. Bank of Oxford, N. C, and Hobgood. 

CONNOR, District Judge. The bill and exhibits, filed by complain- 
ant, disclose the following case : 

W. H. Gooch, domiciled in Mecklenburg county, Va., married Mar- 
garet Corwin Radclifïe on or about the 14th day of October, 1915. 
On the same day he executed to the complainant a deed of trust, 
whereby he directed that, upon his death, his personal représentative 
should pay to complainant the sum of $.50,000, to be held as a trust 
fund for the use and benefit of the said Margaret, investing the said 
sum and paying to her the interest thereon, subject to the provisions 
and limitations therein set forth, which are not materialto the ques- 
tions presented in this case. 

On the 14th day of November, 1915, the said W. H. Gooch died in- 
testate, leaving his widow, and Annie W. Suhor, his only çhild, by a 
fonner marriage, as his sole distributee and heir at law. Within a f ew 
days subséquent to the death of Gooch, his brother, the défendant J. 

^ssFor other cases see same tapie & KBY-NUMBBR In ail Key-Numbered Dtgests & Indexes 
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H. Gooch, was appointed administrator by the court of Mecklenburg 
county, Va., having jurisdiction in the premises, and a few days there- 
after he was appointed and qualified as administrator of said W. H. 
Gooch, deceased, by the clerk of the superior court of Granville coun- 
ty, N. C. ; the deceased leaving personalty in said county and state. 

On December 22, 1915, the letters of administration issued to J. H. 
Gooch by the court in Virginia were revoked, and he was removed 
from said office. On the same day complainant, Old Dominion Trust 
Company, was, pursuant to the provisions of Code Va., § 2534, ap- 
pointed curator of said estate, and qualified by filing bond as required 
by the statute. The appointment by the clerk of Granville county, N. 
C, has not been revoked, and défendant J. H. Gooch is, and was at ail 
times since his appointment, the duly qualified administrator of said 
W. H. Gooch in respect to the personal estate of said deceased in 
North Carolina. The appointment of complainant, as curator, was 
affirmed by the Court of Àppeals of Virginia. Gooch v. Suhor, 92 S. 
E. 843. 

At the time of his death W. H. Gooch heid a certificate of deposit 
issued by défendant First National Bank of Oxford, N. C, dated De- 
cember 22, 1914, for the suni of $80,300, which was found in the iron 
safe of said Gooch, and taken into possession by complainant, by vir- 
tue of its appointment. It is now, and has at ail times since its qualifi- 
cation as curator been, in possession of said certificate. 

On the 15th day of December, 1915, Annie W. Suhor, desiring to 
deposit with complainant, as trustée, pursuant to the provisions of the 
deed executed by her father, W. H. Gooch, the sum of $50,000, pursu- 
ant to an arrangement made between the défendant Bank of Oxford, 
J. H. Gooch, administrator of W. H. Gooch, deceased, complainant, 
and herself, borrowed from the défendant Bank of Oxford the sum 
of $50,000 and executed to said bank her promissory note, with the f ol- 
lowing provision written therein : 

"As collatéral and further security for tiie payment of this note, there Is 
attaclîed hereto my order on J. H. Gooch, administrator of W. II. Gooch, de- 
ceased, for the payment of the same." 

On the same day, and in pursuance of said arrangement, Annie W. 
Suhor gave to the Bank of Oxford her order on "J. H. Gooch, ad- 
ministrator of W. H. Gooch, deceased. Stem, N. C." directing the pay- 
ment to said bank of her note out of any moneys coming into his hands 
as administrator of W. H. Gooch. The said order set forth the pur- 
pose of Annie W. Suhor to be to provide for the payment to com- 
plainant, as trustée, of the amount provided for in the deed of trust, 
concluding : 

"Asheir of my father, and for the purpo.se of carrying out his satd mar- 
riage contract, referred to above, I hâve borrowed the niouey from the First 
Xational Bank of Oxford, N. O., and made the payment." 

This order was indorsed : 
"I accept the above order. 

"J. H. Oooch, Administrator of W. H. Gooch." 

The défendant J. H. Gooch advertised in the newspaper of Granville 
county, N. C., notice of his appointment, as required by the laws of 
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said State. Said sum of $50,000 was paid to complainant, trustée, by 
Annie W. Suhor, and received by it pursuant to the provisions of said 
deed of trust. 

Margaret Gooch, widow of W. H. Gooch, filed a bill in the United 
States District Court, seeking to set aside said marriage contract, or 
deed of trust (244 Fed. 361, 156 C. C. A. 647; 248 Fed. 870, — C. 

C. A. ), which was decided adversely to her. Upon an appraisal 

made in accordance with the Code of Virginia, it appeared that W. H. 
Gooch owned, at thè time of his death, rêal and personal property val- 
ued at about $254,000, inchiding the certificate of deposit issued by dé- 
fendant Bank of Oxford, ail of which was taken into possession of 
complainant as çurator. Complainant avers that : 

"A short time after thé qualification of complainant as curator It sought 
to obtaln from said Bank et Oxford some securlty for the said deposit, and 
informed said bank, if thls securlty could not be obtalned, that complain- 
ant would proceed to collect said certificate of deposit. As a resuit of the 
negotlations which follOwed, which wei-e condueted on behalf of complain- 
ant by its vice président, Henry B. Litchford, and on behalf of said bank by 
W. H. Hunt, its président, the right of your complainant to collect thls mon- 
ey and to demand securlty for its forthcoming was recognized, and a contract 
was made by which it was agreed between your complainant, the Old Do- 
minion Trust Company, and the said First National Bank of Oxford, that the 
said First National Bank of Oxford would surrender to the said Old Do- 
minion Trust Company, as securlty, for said deposit, the aforesaid note of 
the said Mrs. Annie Wayne Suhor for $50,000. Thls agreement was entered 
into on February 11, 1916, and is set forth In the letter of W. H. Hunt to 
your complainant, bearlng that date." 

The bill sets out extracts from the letter which, after stating the in- 
closure of the note, in accordance with the conversation and under- 
standing, contains the following : 

"You are to hold Mrs. Suhor's note for our account and as protection to 
you on account of the certificate for eighty thousand three hundred dollars 
(|8O,.'?0O) issued by thls bank to W. H. Gooch, and now held by you as cura- 
tor for estate of W. H. Gooch, deceased." 

Following this language is an agreement that Mrs. Suhor's note 
should bear, from that date, interest at 4 per cent., and ail the other 
notes held by the bank against the estate of W. H. Gooch were to be 
chargeable with 4 per cent, interest from that day, "except any balance 
found to be due the bank should bear 6 per cent, interest." Com- 
plainant received from défendant bank, and now holds, the said note of 
$50,000, pursuant to said agreement. 

On the 7th day of August, 1916, complainant, as curator, filed its 
bill in the circuit court of Mecklenburg county, Va., "for conformity," 
making Margaret C. Gooch, Annie Wayne Suhor, and her husband de- 
fendants thereto. In this cause, among other orders, a decree was 
made by the court ordering "an account of the debts and liabilities 
[of the estate] to be taken before one of the commissioners of the 
court." 

Chas. T. Reeks, Esq., commissioner, sat at Clarksville, Va., on 
August 14, 1917, for the purpose of executing the provisions of said 
decree. It is alleged that: 
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"Tlie sfiid First National Bank of Oxford, by Us président, W. H. Hunt, 
and by its attorney, A. A. Ilicks, appeared at Clarksville, Va., before said 
Commlssioner Reeks and undertook to prove Its elaini to certain set-offs 
against said deposit of |80,300; said set-offs consis.ting of certain past-due 
notes purporting to hâve been executed and given by W. H. Gooch during hls 
lifetlme to ono Fletcher A. Benton and otliers, wliich said notes came into 
the possession of the Bank oC Oxford, as admitted by it, after the death of 
said W. H. Gooch, ail of which will more fuUy and at large appear by the 
testimony of said W. H. Hunt, given before said commissioner, which is here- 
to atlacliefl. niarked 'Exhibit A-8,' and prayed to be read and considered as 
a part of this bill of complalnt." 

Complainant further allèges that the commissioner allowed some of 
said set-offs and disallowed others, referring, for the purpose of show- 
ing the proceedings before the commissioner, to a certified copy of 
his report attached, marked "Exhibit A-4," and asked to be read and 
considered as a part of the bill. While the allégations of the bill 
upon the motion to dismiss, must be taken as true, the report of the 
commissioner must be read in connection therewith, and called in aid 
by the court in ascertaining what was donc by the parties and the 
commissioner upon the hearing. 

Complainant further avers that the circuit court of Mecklenburg 
county, on October 17, 1917, "approved and confîrmed said report of 
Commissioner Reeks, after carefully considering the testimony of the 
said W. H. Hunt, président of the First National Bank of Oxford, 
N. C, and ascertained the correct balance due your complainant, as 
such curator, to be $80,300, with interest thereon, subject to a crédit 
of only $8,950.15, and directed your complainant to collect the same. 
A copy of the decree is attached to the bill marked "Exhibit A-5." 

At the April term, 1918, of the superior court of Granville county, 
N. C, défendant Bank of Oxford instituted an action against J. H. 
Gooch, administrator of W. H. Gooch, deceased, and in its complaint 
therein avers that it was indebted to defendant's intestate in the sum 
of $80,300 on account of the certificate of deposit referred to; that 
it holds certain notes executed by said W. H. Gooch, including the 
notes purchased of F. A. Burton, referred to in complainant's bill ; 
and that it is indebted to défendant administrator on account of the 
transactions set forth in the sum of $1,643.97, for which it tenders 
payment in full. It prays that judgment be rendered, etc. 

Complainant's bill further allèges that the commissioners of Gran- 
ville county, N. C, hâve assessed against the estate of W. H. Gooch 
taxes on said $80,300, and charged against said estate certain penalties 
for five years, aggregating $5,250, and hâve placed in the hands of 
défendant S. C. Hobgood, sheriff of said county, a list of said taxes 
and penalties, and that he has made demand on complainant as cura- 
tor for payment thereof . It dénies that W. H. Gooch had any personal 
property in Granville county, or subject to tax thereon, and avers 
that it has paid tax on said $80,300 to the state of Virginia, etc. 
Défendant S. C. Hobgood, sheriff, files his answer, submitting to such 
decree as the court may deem proper. 

Complainant prays: (1) That a decree be m^de authorizing it . to 
sell the note of Mrs. Annie W. Sphor and apply the proceeds ta^the 
payment pro tanto of the amount due it, as curator, by the defend^ni 
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Bank of Oxford, on account of the certificate of deposît or the bal- 
ance due thereon. (2) That the Bank of Oxford be enjoined and re- 
strained from prosecuting its suit in the snperior court of Granville 
county against J. H. Gooch, administrator of W. H. Gooch, until the 
further order of the court. (3) That S: C. Hobgood, sheriff, be en- 
joined from interfering with the debt due it by the Bank of Oxford, 
etc. (4) For other and further relief, etc. 

Défendant First National Bank of Oxford moves the court to dis- 
miss complainant's bill: (1) For that the complainant, as curator, 
deriving its authority under and by virtue of the decree of the Vir- 
ginia court, has no right or capacity to sue or maintain this suit in 
this court. (2) For that the facts stated in the bill do not constitute 
any cause of action or basis for relief by this court. 

[1] Défendant, in its motion, in writing, sets forth other grounds 
for dismissal, based upon alleged facts which do not appear on the 
face of the bill, but which are supported by afhdavit. The motion 
must be considered and decided upon the facts appearing on the face 
of the bill, including the exhibits attached and made a part thereof. 
Equity rule 29 (198 Fed. xxvi, 115 G. C. A. xxvi); Hopkins, Fed. 
Eq. Rules (2d Ed.) 177. 

[2] The bill is drawn to présent complainant's controversy from 
several viewpoints. Counsel frankly concède that, unless the case 
can be brought within some one of the exceptions to the gênerai rule, 
complainant cannot, as curator, by virtue of its appointment by the 
court of Virginia, bring or maintain this suit in the courts of North 
Carolina. The rule is very clearly stated by Judge Hook in Moore 
V. Petty, 135 Fed. 668, 68 C. C. A. 306: 

"The gênerai rule uiuloubtedly is that an exécuter or RClministrator, in his 
représentative capacity, cannot maintain an action in the courts of any sov- 
erelgnty other than that under who.se laws he was appointed and quallfied, 
without obtalning an ancillary grant of letters in the state where the action 
is brought, unless the right so to do is conferred upon him by the law of 
the forum." 

See 13 A. & E. Enc. (2d Ed.) 916; 8 Standard Enc. of Procédure 
748; Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 525, 35 L. Ed. 
112. 

. It is held in Hall v. So. Ry. Co., 146 N. C. 346, 59 S. E. 879, and 
cases cited in opinion by Justice Walker, that the laws of North Caro- 
lina do not permit a foreign administrator to sue in the courts of this 
state; nor does the statute permit a nonresident to be appointed ad- 
ministrator in this state. Révisai, § 5, subsec. 2. The jurisdiction of 
this court being invoked on account of diversity of citizenship, it fol- 
lows that, unless the complainant could sue in the state court, it may 
not do so in this court. It is not suggested that complainant has any 
other right as eurator that it would hâve as administrator. Its powers 
and duties are préscribéd by Code Va. 1904, § 2534, which includes 
the powér "to sue for, recOver and receive ail debts due to the dé- 
cèdent." 

Complainant, concéding the gênerai rule, contends that, in respect 
to the cause of action set out, it cornes within the exception which 
is wéll stated by Judge Hook: 
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"Whenever the cause of action declared upon by the forelgn exécuter or 
adminlstrator is one whlch Involves an assertion of his own right rather than 
one of the deceased, or which has accrued dlrecUy to Mm * * * rather 
than one of the deceased, or vrhlch has accrued dlreetly to hlm through hls 
contract or transaction, and was not originally an asset of the estate in his 
charge, he may maintain an action in another state for the enforcement 
thereof, although express authority to do so may not be found in a statute 
of the forum. The prlnciple underlylng this modification of the gênerai i-ule 
Is that, when the cause of action accrues directly to the executor or adminls- 
trator, it is assets in hls hands for which he may sue in his Personal ca- 
pacity, and, if he sues as executor or adminlstrator, the words so describing 
hlm will bc regarded as merely descriptive, and be rejected as surplusage." 

See Croswell on Executors and Administrators, 158; 18 Cyc. 
1240; Hare v. O'Brien, 233 Pa. 330, 82 Atl. 475, 39 L. R. A. (N. S.) 
430, Ann. Cas. 1913B, 624. 

The exception includes a case in which an adminlstrator, having ob- 
tained judgment in a court of the state in which he was appointed, 
upon a debt due his intestate, may maintain an action on the judg- 
ment in the courts of another state, without taking out letters of ad- 
ministration in the state in which suit is brought. Talmage v. Chapel, 
16 Mass. 71, cited by Judge Hook; Biddle v. Wilkins, 1 Pet. 690, 
7 L. Ed. 315. This is based upon the theory that the original cause 
of action, accruing to the intestate, is merged ' into the judgment, 
and that this new cause of action vests in the administrator. The law, 
in respect to the efifect upon the original cause of action, is stated by 
Mr. Freeman: 

"A debt due the estate of a deceased person, if sued upon and recovered 
by an adminlstrator, is, in law, the debt of him who recovers it, and in whose 
name the judgment is rendered. He holds the légal "title subject to hls trust 
as adminlstrator. He may sue upon the judgment In hls own name, with- 
out describing hlmself as adminlstrator, and may therefore pursue the judg- 
ment debtor by an action on the judgment, in a dilïerent state from that in 
which the letters were l.ssued, and there can scarcely be a doubt that a judg- 
ment rendered in favor of an adminlstrator so merges the debt that It may 
be treated as hls i»rsonal effects so far as to authorize hini to maintain suit 
thereon in a forelgn country, without there taking out letters of adminis- 
tration." Freeman on Judgments, § 217. 

To what extent a judgment rendered in the courts of Virginia upon 
the certificate of deposit issued by défendant Bank of Oxford to W. 
H. Gooch, deceased, in an action brought by his administrator ap- 
pointed by the court of that state, affects the rights of J. H. Gooch, 
administrator, in North Carohna, and the creditors of W. H. Gooch 
in that state, is not presented upon the motion to dismiss complain- 
ant's bill. It seems to be well settled that there is no privity between 
the Virginia and the North Carohna administrators; they dérive 
their authority from différent sovereignties and are governed by the 
laws of such States. 13 A. & E. Enc. 920; Stacy v. Thrasher, 6 How. 
44,_ 12 L. Ed. 337; Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 
525, 35 ly. Ed. 112. Hence it is held that a judgment recovered 
against the administrator of a deceased person in one state is no év- 
idence of debt, in a subséquent suit by the same plaintiff, in another 
state, against an administrator, whether the same or a différent per- 
son, or against any other person having assets of the deceased. Id. 
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The défendant J. H. Gooch, administrator of W. H. Gooch, does not 
join in the motion to dismiss, nor has he fi\td any answer herein. 

[3] The first: question presented upon this motion is whether, iip- 
on the face of the bill and the record of the circuit court of Meck- 
lenburg county, Va., any judgment, in a légal sensé, has been ren- 
dered in its favor against the défendant Bank of Oxford, which merg- 
ed the original cause of action, vested in W. H. Gooch, deceased, by 
the certificate of deposit, into a new and independent cause of action 
in complainant, thus giving to it the right to maintain this suit. This 
invites a careful examination of the record, upon which no collat- 
éral attack can be made hère. 

Did the circuit court of Mecklenburg county, Va., hâve jurisdiction 
of the parties, and the subject-matter? Was the question of the lia- 
bility of défendant Bank of Oxford to complainant curator and the 
estate of W. H. Gooch, deceased, upon the certificate of deposit, in- 
volved in the issue raised upon the pleadings in the bill of conform- 
ity pending in that court, and did the question of such liability be- 
come, by virtue of the judicial action of the court, res judicatum? 
If so, upon the authorities cited, the complainant may maintain its 
bill, and the court must deny the motion to dismiss, disposing of 
such contentions and' issues as are open to défendant bank upon the 
coming in of the answer. If not, then complainant, from that view- 
point, has no status in this court, and défendant is not called upon to 
answer or litigate the questions suggested in the bill. Défendant bank 
dénies that the Virginia court had jurisdiction of the parties or the 
subject-matter, or that_ it undertook to render any judgment vesting 
in complainant any new or independent cause of action, entitling it 
to sue in this court. It is manifest that the Bank of Oxford is not a 
party défendant to the suit; it is not named nor referred to in the 
bill, nor has any process issued, or been served, bringing it into the 
record. If it has become a party, so as to be barred by judgments or 
decrees rendered therein, such status is the resuit of its voluntary 
action, or the action of its duly authorized officers. It wiil not be 
seriously contended that its attorney had the power to make it a par- 
ty to the record. If it has become such, it must be by the action of 
its président. 

In the suit of complainant herein, as curator, are complainant and 
Margaret Corwin Radcliffe Gooch, Annie Wayne Suhor, and her hus- 
band, George L,. Suhor, named as défendants? The bill sets out the 
the appointment of complainant, the death of W. H. Gooch, the rela- 
tion of défendants, and the value and character of the estate; that 
no spécifie instructions are given complainant in the order of appoint- 
ment ; that complainant has taken into custody the personal estate ; 
that when the investments were well secured complainant has deemed 
it best not to disturb them, and when they were not so complainant 
has collected them; that claims to the extent of $50,000 hâve been 
duly filed with complainant ; that complainant has thought itself with- 
out authority to make payment, except of the funeral expenses and 
tax bills ; the court is informed in regard to the character, etc., of the 
real estate, and its attention called to the language of the statute 
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tinder which it was appointée! ; the attention of the court is called to 
the litigation pending in the fédéral court between the widow and the 
daughter of Gooch. Other matters are referred to, having no con- 
nection with the débits or crédits of the esta te. In view of the prem- 
ises, the court is asked to instruct complainant respecting its duties 
in regard to renting the real estate, disposition of money on hand, 
rate of interest, and place of deposit; what debts, if any, it shall pay 
at this time ; what settlement it shall make of taxes ; what action it 
shall take in regard' to pending litigation, or such as shall be insti- 
tuted, allowance of counsel fées, etc. See opinion of Whittle, P., in 
Gooch V. Old Dominion Co., 92 S. E. 846. 

It is worthy of note that there is no suggestion of a purpose to 
bring into the suit the litigation between debtors and creditors of the 
estate. It is quite clear that the statute does not contemplate that 
the curator shall administer and settle the estate. He is to "take 
care that the estate is not wasted, before the qualification of an exec- 
utor or administrator. * * * He may demand, sue for and re- 
cover ail debts due to the décèdent." There is no suggestion that he 
is to pay off or discharge d^bts. It must be assumed, although the 
liill does not so inform the court, that the bill was drawn with knowl- 
edge and in view of the fact that the défendant J. H. Gooch was the 
duly qualified administrator of the estate in North Carolina. It is 
alleged that Mr. Reeks was appointed commissioner to "take an ac- 
count of the debts and liabilities of the estate." He filed quite an 
extended report of his proceedings in respect to the claim of the de- 
fendant bank against the estate of Gooch. It is made an exhibit. A 
condensed statement discloses that he gave notice in newspapers in 
Virginia and in Oxford, N. C, of the time and place at which he 
would sit, being Clarksville, Va., on August 14, 1917. He says that: 

"On Saturday precedlng the 14tli day of August, he went to the town of 
Oxford, in Granville county, N. C, for the purpose, and for the purpose only, 
of aseertainlng the status of the securities held by the estate of W. H. Gooch, 
belng deeds of trust and mortgages upon the real estate in that county. 
* * * Knowing Mr. Hunt, and having heard that his bank held clainis 
against Gooch's estate, but knowing notiilng of their eharacter or anionnt. 
"he went to the bank, saw Mr. Hunt, and called his attention to the notice 
which he had published in a Hichmond paper, and the Clarksville paper, and 
the Oxford Ledger, of the accounts to be taken in the town of Clarksville 
on the 14th day of August, deeming tliis an act of courtesy, and solely for 
the purpose of facilitating the exécution of the decree and order of the cir- 
cuit court of Mecklenburg. Mr. Hunt very courteously stated that he dld 
hold notes against the estate of Gooch, and he made an exhibit of them to 
the commissioner." 

He further states that he was satisfied there would be controversy 
about two notes held by the bank, amounting to about $9,000 each, 
and so stated to Mr. Hunt. "He stated to Mr. Hunt that, under the 
Virginia law and practice, he would bave to produce his évidence of 
debt before the commissioner and hâve them allowed and reported 
upon by the court." He states that, later on, he found that Mr. A. 
A. Hicks represented the bank, and "he went to his office and stated 
substantially what has been hereinbefore detailed." The record made 
ty Mr. Reeks further states that on August 14, 1917, Mr. Hunt and 
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Mr. Hicks appeared at Clarksville and filed a lîst of notes held by 
the défendant bank against the estate of Gooch, whereupon "the dép- 
osition of W. H. Hunt and others was taken before the commission- 
er in regard to the claim of the First National Bank of Oxford, N. 
C, against the estate of W. H. Gooch." 

Mr. S. S. P. Patterson, Mr. H. M. Smith, Jr., counsel for estate 
of W. H. Gooch, and Mr. A. Hicks, counsel for the bank, were prés- 
ent. Considérable évidence was taken, not material to the décision 
of the motion to dismiss. It appears that this testimony was taken 
on August ISth, and the commissioner states that: 

He "understood that the case, so far as it eoncerned the First National 
Bank of 0.t:ford, N. C, Involvlng the P. A. Burton notes», was clos«d and 
submltted to the commissioner for his considération" ; that counsel could 
file briefs and argue the case, etc. ; that some days thereaftcr the commis- 
sioner heard that certain wltnesses could glve important testimony regard- 
Ing the F. A. Burton notes; that he thought It his duty to apprise counsel on 
both sides of what he had learned; that he was requested to summon th& 
wltnesses — he does not say who requested hliii. On the 14th day of Septem- 
ber, 1917, he was ready to proceed, when Mr. A. A. Hicks, "representing the 
First National Bank of Oxford, etated that 'we appear speclally In this mat- 
ter, at the suggestion and request of the commissioner, who made a vlslt t» 
Oxford to see Mr. Hunt. We dld not put any évidence on the stand, but 
simply offered some évidence of debt, which we had when Mr. Hunt wa» 
plaeed upon the stand by the curator or Its attorneys.' " 

He stated that: 

"Demand havlng been made upon the First National Bank of Oxford for a. 
settlement of the funds in the hands of the bank belonglng to the estate of 
W. H. Gooch, deceased, the bank has accordlngly made such settlement with 
J. H. Gooch, admlnistrator of said estate, in, the state of North Oarollna, by 
delivering to the said admlnistrator the notes marked pald, produeed before 
the commissioner, and sendlng him a check for the balance due the estate 
after deductlng the said notes, principal and Interest, and the $50,000 here- 
tofore advanced at said administrator's request. The bank has no claim 
against the estate, and withdraws the claim w;hlch it was requested to pré- 
sent at a former hearlng, and the commissioner Is requested to so report." 

It was in conséquence of this statement by Mr. Hicks that the 
commissioner made the statement in regard to his procédure. It is 
proper to state that the counsel for the curator made certain explana- 
tory statements which are not material to the décision of this motion. 
They însisted that: 

The Bank of Oxford "havlng submltted itself to the jurisdiction of said 
court for that reason alone, it is out of the question for said bank to make a 
settlement with the North Oarollna admlnistrator and Ignore the Virginia 
court, and for itself ex parte to détermine the legality of said notes after 
havlng knowledge of the fact that the notes were elaimed to be spurious." 

The commissioner filed his report, setting out the évidence and his- 
conclusions of fact and of law, rejecting the four notes payable to 
F. A. Burton, amounting to approximately $20,000. No référence 
is made in the report to the certificate of deposit held by W. H. 
Gooch, for $80,300. The commissioner confined his investigation and 
report to the validity of the Burton and other notes held by défendant 
bank. Upon the filing of the report, the court rendered a decree. 
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confirming the conclusions of the commissioner. The decree contains 
the following: 

"It appearing to the court that the curator holds a certlflcate of deposit 
of the First National Bank of Oxford, N. C, dated the 22d of Etecember, 
1914, for .?80,300, and payable to W. H. Gooch, and it also appearing that 
sald banlc holds against said estnte of Gooch valid clairas * * * aggre- 
gating the sum of $8,950.15. » * * The four notes purporting to hâve 
been given by W. H. Gooeh to F. A. Burton » * * now held by the said 
First National Bank of Oxford and asserted In thls suit as an offset to said 
certificate of deposit, being expressly disallowed, the court doth direct the 
said curator to proceed to make settlement of the said matters wlth the said 
bank, allowing it crédit for the sum of $8,950.15 only, wlth interest on the 
principal thereof from the Ist day of September, 1917, and taliing such stéps 
as It may be advlsed necessary and proper to accomplish such settlement and 
to collect the balance that may be so found due by said bank to the estate 
«f saRl Gooch." 

Does this record constitute a judgment, conclusive of the rights 
of the complainant and the défendant Bank of Oxford, vesting in 
■Gomplainant a new and distinct cause of action, upon which it may 
sue in this court? Did the Virginia court acquire jurisdiction of 
the Bank of Oxford? It is manifest that the conduct of the commis- 
sioner did not bring the bank within his jurisdiction; this is too plain 
for discussion. Was the président authorized by fihhg the claims be- 
for the commissioner, to submit the bank to the jurisdiction of the 
court? The défendant bank reliés upon the case of Riverside Mills 
V. Menefee, 237 U. S. 189, 35 Sup. Ct. 579, 59 h. Ed. 910, and cases 
cited to sustain the contention that the président was not authorized 
to submit its rights to the jurisdiction of the Virginia court. 

Laying this question aside for the présent, and proceeding to the 
considération of the question whether, giving to the action of the 
président its full légal import, it empowered the circuit court of 
Mecklenburg county. Va., to do more than instruct the complainant, 
curator in that suit, not to pay the notes held by the Bank of Oxford. 
They were not filed as an offset to the certificate of deposit. It seems 
that this decree would not be res judicata in an action against the bank 
by the North Carolina administrator. The reason of the rule which 
requires the assets of an intestate to be administered in the country or 
state of their situs is to prevent them from being drawn out of such 
State, to the injury and inconvenience of domestic creditors who may 
hâve contracted with the intestate on the faith of such assets. Each 
country claims the power to administer those parts of the efïects that 
are within it, for the security of domestic creditors. A. & E, Enc. 
948, citing Leake v. Gilchrist, 13 N. G. 73, and Carmichael v. Ray, 
40 N. C. 365. The Bank of Oxford could not set up a voluntary set- 
tlement with the curator appointed by the Virginia court, in an action 
by the North Carolina administrator. In the cases holding such pay- 
ment to the domiciliary administration valid, there was at the time, 
no ancillary administrator. It is held that, where an ancillary admin- 
istration is had, the administrator of the domicile cannot withdraw or 
dispose of the ancillary assets by direct or indirect means until the 
ancillary administration is settled, whether debts are found iil the 
ancillary jurisdiction or not. 
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Thère is nothing in the bill which suggests that the court will pass 
upon and adjudge the validity or amount of debts due the estate of 
Gooch. There is nothing in the testimony, or such portions of it, filed 
in the exhibit attached, referring to the certificate of deposit held by 
the estate of Gooch against the Bank of Oxford. It is not within the 
scope of the bill filed by it for instruction, in respect to the discharge 
of such duties. The commissioner evidently did not regard the ques- 
tion of the liability of the bank to thè administrator of Gooch, as 
within the scope of his power or duty. While it is often difficult to 
fix accurately the subjects which are included within the issues, and 
adjudged by the court, it is well settled that: 

"A judgment pronounced by a tribunal havlng no authorlty to détermine 
the matter In issue Is necessarily and incurably void, and may be shown to 
be so in any collatéral or other proeeeding in wbich it is drawn In question. 

* * • When the tribunal has not jurisdietlon over the subjeet-matter, no 
averment ean supply the defect; no amount of proof can alter the case; 

• * * neither the acqulescence of the parties, nor thelr solicitations, can 
authorize any court to détermine any niîitter over which tlie law has not au- 
thorized It to act." Freeman on Judgments, § 120. 

The circuit court of Mecklenburg did not, by its decree, undertake 
to do more than, upon the facts set out and the relief prayed, it was 
called upon to do— instruct the complainant, curator, in respect to its 
duty. It did not attempt to render a judgment or decree upon which 
process could issue for its enf orcement ; it simply said to the com- 
plainant that it should not pay, or allow as a set-off, the Burton notes 
held by défendant bank, but should proceed to collect the certificate 
of deposit, subject to the crédit allowed by the commissioner. This, 
in no manner, afiiected or interfered with the liabihty of the bank to 
be sued in the Nôrth Carolina' court, or the right of the administrator 
in that State to collect the certificate. Thèse rights are fixed by the 
laws of North Carolina, and may not be disturbed, or changed, by the 
courts of Virginia. The rule generally adopted throughout thé states 
is that an administrator appointed in one state has no power virtute 
ofiÈçii over property in another. No state need allow property of a 
décèdent. to be taken without its borders until debts due to its own 
citizens hâve been satisfièd. Baker v. Baker, Eccles & Co., 242 U. S. 
394, Z1 Sup. Ct. 152, 61 L. Ed. 386. So it is said in McLean v. Meek, 
18 How. 16, 15 Iv. Ed. 277: 

"Thèse administrators were Independent ofi eaeh other; the respective 
administrators represented Meek, the deceased intestate, by an authorlty co- 
extenaive only with the state where the lètters of administration were gràht- 
éd, and had Jurisdiction of the ââsets there, and were accountable to credi- 
tors and distributees according totiie laws of tlie state granting the au- 
thorlty. No connection existed, qr could , e?cist, between them, and therefore 
a rec-overy against thè oue in Tennessee was no évidence against the other 
In Mississippi." 

In Vaughan v. Northup, 15 Pét. li, 10 L. Ed. 639, Judge Story says: 

"Every grant 6f adnilnlstration Is sfrictly (Wntined In its authorlty and 
opération t<? the limits of the terri tory of.Jhe governjnent which grants ït» 
and does not de jure ^xÇend tp other countries. It cannot confer, as a œat- 
tëi- 6t rîght, any 'âùthority to collect assets of the deceased m any other 
state," ■'■■ ,:; ^ 
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Upon a caref ul considération oî the entire record in the suit of com- 
plainant in the circuit court of Mecklenburg county, Va., I am of 
the opinion that the court had no iurisdiction to render a judgment 
on the certificate of deposit, which entitles complainant, under the 
exception to the gênerai rule limiting its power, to sue in its repré- 
sentative capacity, in courts of other states', nor to vest in it a new 
cause of action, upon which it may sue in its individual capacity. I 
am further of the opinion that the court did not undertake to render 
such a judgment. 

[4] Complainant insists that, however this may be, défendant Bank 
of Oxford has, by its conduct, entered mto contracta relating to the 
matters in controversy with it, independent of its relation to the estate 
of Gooch, which it may, by reason of diversity of citizenship, hâve 
enforced in this court. This contention is based upon the dealings 
had with défendant in regard to Mrs. Suhor's note. This transaction 
hegan by the loan by défendant bank of $50,000 to Mrs. Suhor to 
enable her, as the sole distributee of W. H. Gooch, to com.ply with 
the terms and provisions of the contract made by her father. It is 
manifest that the order which she gave on J. H. Gooch, administrator,, 
was to be paid by him f rom the proceeds of the certificate of deposit, 
or used by him in making settlement with the bank. It was practically 
an application of that asset pro tanto. It was not within the power 
of the défendant bank to make any contract with complainant con- 
cerning the certificate of deposit, or interfering with its collection and 
administration by and through the North Carolina administration. 
The only effect of the deposit of Mrs. Suhor's note with complainant 
was to enable it to carry out the arrangement through J. H. Gooch, 
administrator, whose right and duty it was to collect the certificate, 
pay the debts of Gooch due to Ndrth Carolina creditors, and pay over 
to Mrs. Suhor the balance, using her note as a voucher in settlement 
with her. The ttansaction between complainant did not change this 
status. The défendant bank has not, by its letter, or otherwise, made 
itself the debtor of the complainant as curatof, or in its individual cor- 
porate capacity, so as to affect the right of J. H. Gooch, administra- 
tor. Complainant does not own or hold Mrs. Suhor's note as curator; 
the possession of the note has no connection with its administration 
of that office. It suggests that it is necessary to invoke the aid of this 
court to enable it to sell the Suhor note. It does not allège that Mrs. 
Suhor, or J. H. Gooch, administrator, has refused to carry out the ar- 
rangement made with the Bank of Oxford, to whose rights, in that 
respect, complainant has succeeded. This may be donc by the sur- 
render of the note to Mrs. Suhor, and the exécution by Gooch, ad- 
ministrator, to the bank of a receipt for that amount, on account of 
the certificate of deposit and a receipt by Mrs. Suhor to Gooch, 
administrator. Every one concerned is, so far as appears, ready, 
able, and willing to carry out in good faith this agreement. A decree 
could be made in this cause to that efïect, if Mrs. Suhor was, or comes 
in and makes herself, a party. 

|5J Complainant, however, insists that, having a status in this court 
for one purpose, it may invoke its aid to give force and effect to the 
252 F.— 40 
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judgment which it allèges it obtained in the circuit court in Virginia. 
It is true that, if a court of equity takes jurisdiction of a controversy 
for one purpose, it will dispose of ail such matters in controversy, se 
as to render complète relief. This doctrine, with its limitations, as 
imposed by the American courts, is stated and discussed by Prof. 
Pomeroy. Equity (3d Ed.) § 223 et seq. 

Assuming that complainant may come into this court for the pur- 
pose of having a decree to foreclose the lien upon the collatéral held 
ty it, and bring such security to sale, it would by no means follow 
that this court would draw within its jurisdiction controversies based 
upon matters having no connection with the deposit of the collatéral, 
or pass upon claims asserted in a représentative capacity and entirely 
unrelated to the subject of the primary equity. 

The bill will be dismissed as to ail matters alleged regarding the 
claims of complainant, either as curator or individually, to the certifi- 
cate of deposit issued by the défendant Bank of Oxford to W. H. 
Gooch for $80,300. If complainant so desires, Mrs. Suhor may be 
made party défendant, and a decree be made executing the agreement 
between her, the Bank of Oxford, and J. H. Gooch, administrator, in 
regard to the settlement of Mrs. Suhor's note of $50,000. The motion 
for injunction, restraining the défendant Bank of Oxford from pros- 
ecuting its suit against J. H. Gooch, administrator, in the superior 
court of Granville county, is denied. 

[6] In regard to the prayer for injunction against défendant, S. C 
Hobgood, sherifï, it is sufficient to gay that it does not appear that he 
has attempted, or is threatening or has any power to enforce the col- 
lection of the tax assessed by the commissioners against the estate of 
W. H. Gooch from, or interfère with, any property held by complain- 
ant as curator or otherwise. If he was doing so, the remedy is man- 
ifestly not in this jurisdiction. It is the duty of the North Carolina 
administrator to défend the property in his keeping against this claim. 
There is no suggestion that he will fail to discharge his duty. The 
bill, as to him, will be dismissed. 

A decree will be drawn providing that, unless complainant desires 
to bring Mrs. Suhor in and hâve the decree suggested, within 10 days, 
the bill will stand dismissed at complainant's cost. 
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THE MAIPO. 

(District Court, S. D. New York. July 8, 1918.) 

1. Admiraltt <S=72— Peocedtjke^-Suit Against Vessel of Foreign Govebn- 

ment. 

The suggestion to an admiralty court that a ship sought to be libeled 
Is the property and in possession of a foreign government may be made 
by the appropriate officer of our government, or by a duly accredited rep- 
résentative of tlie foreign government. 

2. International Law ig=10 — Vessels of Foreign Government— Immuni- 

TY FROÎiI PrOCESS. 

A naval transport, owned by a foreign government and in its possession, 
through a naval eaptain and crew, although chartered to a private in- 
dlvidual to carry a commercial cargo, is not subject to seizure under 
process of an admiralty court of the United States, in a suit by a ship- 
per for damage to cargo. 

In Admiralty. Suit by the Central Leather Company against the 
steamship Maipo. On motion for process against the respondent ves- 
sel. Denied. 

Charles S. Haight and Wharton Poor, both of New York City, for 
the motion. 

Roscoe H. Hupper and G. W. P. Whip, both of New York City, op- 
posed. 

MAYER, District Judge. This is in efïect the renewal of an appli- 
cation that process be issued against this vessel, the Maipo. The ves- 
sel was recently hère and ready to sail for another American port, when 
libelant sought process against her. It was necessary to décide quick- 
ly, and, while denying the motion for reasons outlined in a mémoran- 
dum, leave was given to move again when the vessel returned hère, 
so that a fuller considération could be given to the questions involved. 
As the facts, especially in respect of the status of the vessel, are now 
quite clear, a brief restatement of the situation is désirable. 

The libel is for cargo damages to hides shipped on the Maipo at 
Montevideo, Uruguay, to be carried to New York City. The shipper 
was the Argentine Central Leather Company, a New Jersey corpora- 
tion, but the hides were owned by libelant, a New Jersey corporation, 
which is also the assignée of the bill of lading, and the Argentine Cen- 
tral Leather Company has assigned ail of its rights to libelant. The bill 
of lading was of the usual commercial eharacter on a Norton, Lilly & 
Co. form, containing familiar provisions setting forth, inter alia, for 
what acts and contingencies no liability would accrue. It provided that 
it should be signed by the master or agent of the ship, and was, in f act, 
signed by Vidal and Sattestin, "Maritime Agents," presumably the 
agents of the usual kind for the ship at the shipping port. 

[ 1 ] As the Chilean Ambassador has recently died, ambassadorial du- 
ties are being performed by Senor Varela, the Chilean, chargé d'affaires, 
and a suggestion has been made by him to the court in the foUowing 
form (accompanied by the certificate of the Secretary of State of the 

^=;3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digeste & Indexes 
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United States accrediting Senor Varela as the Chilean chargé d'af- 
faires) : 

"Gustave Munlzago Varela, the chargé d'affaires of the republlc of Chile 
In the United States of America, through Burlingham, Veeder, Masten & 
Feary, proetors appéarlng speclally for the Chilean naval transport Maipo, 
respectfuUy suggests to the District Court of the United States for the South- 
ern District of New York that sdid steamship Maipo at ail the tlmes mention- 
ed in the libel was, and now is, owned by the governraent of the republic of 
Chile, belng a transport in Its navy, and in the possession of the goverunient 
of the republic of Chile in the person of a duly coumiissioned offieer of its 
navy, the master of said steainship, and vvhoUy manned and operated by a 
crew employed and paid by said government, which said steamship is to 
carry back to Chile a cargo belonging to the Chilean government. * * * 
Wherefore it is respectfuUy suggested and prayed that said steamship be re- 
leased from any seizure and declared immune froui process. 

"Done at the embassy of the republic of Chile, Washington. D. C, July 1, 
1918. G. Munlzago Varela, Chilean Chargé d'Affaires." 

So much of the suggestion as states that the steamship "is to carry 
back to Chile a cargo belonging to the Chilean government" will be dis- 
regarded, because of the agreement of counsel that no facts occurring 
after the date when it was arranged that the motion should be adjourn- 
ed were to be introduced for considération. The suggestion is not open 
to question and must be accepted as made. The Parlement Belge, L,. 
R. 5 P. D. 197,210,211. 

While, in many instances, the suggestion that a ship i i the pi operty 
and in the possession of a foreign government would be made to the 
court by the appropriate officiai or department of our own government, 
I f ail to find any support for the proposition that such course is neces- 
sary. In re Baiz, 135 U. S. 403, 10 Sup. Ct. 854, 34 L. Ed. 222. It is 
enough that the fact is presented to the court, as hère, by the duly ac- 
credited officiai of the foreign government. 

In response to an inquiry from proetors for the libelant and also for 
another shipper or consignée, our Department of State, through the 
Third Assistant Secretary, has replied "that the department bas no in- 
tention of interfering with the légal proceedings to v^^hich you refer." 
I cannot assume that this communication is intended to hâve any sig- 
nificance. It means, as I read it, nothing more than that the question 
is one for the courts to dispose of in due course. Doubtless, the Chilean 
government has not deemed it necessary to bring the matter to the at- 
tention of the Department of State, but is willing, without further ado, 
that the points involved shall be passed upon by the court in orderly 
procédure without suggestion from our own government. 

[2] Libelant contends that the Maipo is subject to process because 
she, and therefore her sovereign owner, the republic of Chile, is engag- 
ed in trade so far as this voyage of the Maipo is concerned, and it is 
urged that, when a sovereign thus engages in commercial enterprise, he 
loses his immunity. I shall assume, because of the facts infra, that 
while, perhaps, the Chilean government is not directly trading, it is in 
effect using or permitting the vessel to be used for commercial purposes. 
So far as can be gathered from copies of the translated documents, it 
appears that the republic of Chile chartered the Maipo to one Sierra, as 
the resuit of pubHc bidding. Capt. Soublette of the Chilean navy (the 
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officer now in command of the Maipo) was authorized to sign the char- 
ter party on behalf of his government. 

The charter party dated December 1, 1917, was signed by Sierra 
and Soublette. It provides, among other things, that : 

"It is hereby agreed between 5Ir. \\'enceslao Sierra and the eaptain of the 
Cliilean navy, Mr. Guillermo Soublette, who represents the Treasury Depart- 
ment to charter the naval transport Maipo: * * * No other cargo of any 
kind will be shipped than that whieh bas been contracted for by the charter- 
ers or their asents, except that the Chilean government reserve freight space 
on the ship whieh will not exceed 400 tons. * * * The charterers agrée 

* * * to pay * * * to the order of the government représentative, 
Mr. Guillermo Soublette, eaptain of the navy, for the charter of the transport 

* * ♦ so much per ton for the return trlp to Chile from New York. 

* • * The Chilean Navy Department will pay ail ixirt duties and other 
taxes assessed on the ship." And tinally: "The government représentative, 
eaptain of the navy is to be consldered as the owner and exercise his privi- 
lèges as such, in so far as the ternis of this charter contract are concerned." 

From the foregoing, it is apparent that the Chilean gavernment in- 
tended that ail of the acts of Soublette should be regarded as acts rep- 
resenting and on behalf of his government. It is further plain that 
the Chilean government intended that at ail times this vessel, whieh it 
owned, should remain in its possession ; and it is not unlikely that this 
course was taken for the very purpose of keeping the vessel immune in 
f oreign ports. Even though the vessel was chartered by a private per- 
son for hire, and that private person contracted for freights for his 
Personal profit, it might be argued with much force that, nevertheless, 
the vessel was used for a governmental purpose in so far as it enabled 
Chilean shippers to export their products to the United States and to 
bring back from hère to Chile commodities needed by the people there. 

But, laying aside ail subsidiary questions, it is désirable squarely to 
détermine whether the vessel is immune because of engagement in com- 
mercial enterprise. The view of the American courts, beginning with 
The Exchange, 7 Cranch, 116, 3 L. Ed. 287, has consistently been in 
the direction of holding immune the property of a sovereign owned in 
his sovereign capacity and in his possession. 

The précise point hère under considération has not been passed upon 
by the courts of the United States. The more important cases recent- 
ly hâve arisen in tort, although I fail to see any distinction in principle 
between the wrong complained of, whether it grows out of a breach 
of contract or is caused by some tortious injury. Long v.The Tam- 
pico and The Progresso (D. C.) 16 Fed. 491 ; The Davis, 10 Wall. 15, 
19 L. Ed. 875 ; The Luigi (D. C.) 230 Fed. 495 ; The Attualita, 238 
Fed. 909, 152 C. C. A. 43 ; The Pampa (D. C.) 245 Fed. 137. The sole 
authority for libelant's view is The Charkieh, L. R. 4 A. & E. 59; but 
that case is no longer recognized by the English courts, having been 
overruled by The Parlement Belge, U R- 5 P. D. 197, and having been 
pointedly disapproved in Mighell v. Sultan of Johore, 1894, 1 Q. B. 149, 
154. The succinct statement of Willis, J., in the Court of Appeal jus- 
tifies [for convenience] this quotation: 

"It has been attempted in some cases — In that of The Charkieh, for in- 
stance — to say that a sovereign uiay lose his Immunlty and privilèges hy lay- 
ing down his character as a sovereign and entering into trading transactions 
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!is a private person In unotlier couiitry; aud our attention was called to cer- 
tain dicta (whleli were not essentlal to tlie décision of the case) of Sir Robert 
Pliillimore in Tlie Oharltieli as snpporting that vlew. But those dicta were 
dissented from In tlie judgilient of tlie Court of A>K>eal in The Parlement 
Beige. In the final part of the judguient that court dealt with the very ques- 
tion of the amenabillty of a foreign sovereign to the protress of our courts, 
and held that one objection, which was fatal to the attempt to bring the sov- 
ereign itito the adniiralty court by ineans of seizing a vessel, was that, qulte 
Independently of the right of the foreign sovereign to hâve the public property 
of his State respected, it was contrary to international law and the comlty of 
nations that an independent foreign sovereign should be directly impleaded 
in the courts of this country. A considérable part of the judgment is devoted 
to de&ling wlth the case from that point of view. It was said thàt the pro- 
cese of attachment in the Court of Admiralty by seizing a vessel was au in- 
direct mode of impleading the sovereign, although the sovereign was not per- 
sonally ftiade a défendant in the action, and that that which couid not be 
done directly could not be done Indirectly, and therefore that such a procès» 
eould not be allowed, on the broad gênerai principle that a reigning sovereign 
is not subjèct to the jurisdiction of a foreign country." 

From the foregoing it is plain that The Parlement Belge is regard- 
ée as authority by the English courts, and it seems to me that the prop- 
ositions there laid down are peculiarly fittéd to présent conditions. 

Finally, in respect of many other cases cited and arguments present- 
ed in explanation of their trend and meaning, it may be said that the 
sovereign, of course, may make concessions. He may permit suit to be 
brought against him and erect tribunals for that purpose, such as Courts 
of Claims. 

In dealing with our internai as distinguished from international af- 
fairs, our courts hâve required, not only that the property shall be 
owned by, but also in the possession of , the United States. The Davis, 
10 Wall. 15, 19 L. Ed. 875. But, vi^hen ownership and possession are 
both présent, the res is immune, unless otherwise provided by some 
permissive or concessionary statute. Referring to the charter party to 
Sierra, the document imposes a number of familiar obligations on the 
Chilean government, acting through Soublette ; but that f act does not 
change the immune character of the vessel in a foreign port. Sierra 
may possibly hâve redress in some Chilean tribunal in the event of 
breaches of the charter obligations by the Chilean government, very 
much as a contracter with the United States might sue in the Court of 
Claims or avail of some remedy granted by statute, if the United States 
breached its contract. 

The final approach — and a proper one — is that which concerns the 
resuit and effect pi holding such a vessel immune. It is said great loss 
and ineonvenience may be visited upon the many kinds of people who 
deal with a vessel thus immune, and that American citizens will be 
put to the trouble and expense for claims, large and small, of seeking 
their relief in far-distant foreign jurisdictions. The answer is that, 
when one knows with whom he is dealing and the law applicable, he 
must arrange accordingly. This may be difïicult, but in thèse days of 
rapid changes, accommodation to new conditions is accomplished ef- 
fectively and expeditiously. 

While diplpmatic questions are beyond the court's province, yet prac- 
tical considérations of comity are not to be lost sight of. The exigen- 
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cies and requirements of this extraordinary war may well lead (and 
possibly already has led) our government to man otherwise commercial 
ships with American naval officers and men, to the end that our ships 
may be protected while our needs in various directions may be supplied 
in foreign ports. Thèse enterprises may, in some instances, be regard- 
ed (technically speaking) as commercial, but may, in substance, be of 
benefit to the people at large. Time is of vital importance to every 
ship, of vi^hatever nationality, which sails the seas. To be detained by 
process at this time may cause damage net capable of money measure- 
ment. Indeed, it would not be surprising if at no distant date large 
numbers of vessels setting out from various ports of various countries 
would be manned as government vessels for the very purpose of assur- 
ing quick clearance and freedom from process. Whatever loss or in- 
convenience, if not saf eguarded against, might thus resuit either to our 
people when dealing with foreign ships or to foreign peoples when deal- 
ing with us, is the price which the individual is paying for the ulti- 
mate benefit of his country. 

It is not to be presumed, however, that any friendly government, or 
our own government, will fail to do what is just and fair in connection 
with opérations of a commercial character. Both on authority and in 
considération of existing conditions, motion denied. 

Since filing my previous mémorandum, I hâve learned from Judge 
Leamed Hand that he decided the same way (without opinion) in a 
case which by curious coïncidence involved the status of a Chilean ves- 
sel similarly oflfîcered and manned and engaged in commercial enter- 
prise. 



In re J. C. WILSON & CO. 
(District Court, S. D. New York. June 28, 1917.) 

1. EQumr <s=»59 — Maxims— Eqtjality is Equity. 

Equity will treat allke those similarly sltuated. 

2. Bankruptct ®=>140f3) — Stockholders — TJnauthobized Pledge of Stock. 

Where stockbrokers made unanthorized pledge of stock belonging to 
tlieir customers, part of which pledgee, upon bankruptcy of brokers, sold 
to satlsfy brokers' Indebtedness, a custonier whose stock was not sold 
by pledgee is no better sltuated than customers whose stock was sold 
and can be successfuUy traced; former being entltled merely to prorate 
with latter. 

3. Bankruptcy <&=»322 — Pij:dged Stock — Value — Closing of Stock Ex- 

change. 

Where brokers made unauthorlzed pledge of customers' stock, and 
pledgee, upon brokers' bankruptcy, sold a portion of sûch stock to sat- 
lsfy brokers' indebtedness, stock not so sold, in ascertaining amount of 
clalm of owner thereof, will be valued as of the day upon which the flrst 
sale of similar stock was made on tlie Stock Exchange, where exchange 
had been closed because of war at tiiiie of filing of bankruptcy pétition, 
and not opened until more tlian month later, during which time the stock 
had appreciably increased in value. 

4. Bankruptcy ^=»140(3) — Stockbrokers — Trading Secueitiks. 

Where broker at time of bankruptcy has stock belonging', tp customer, 
the latter. If he can trace and flnd his security, or securities çf the same 



^SsFor otber caaes see urne topicft KBY-NUMBBR in aU Key-Numbered Digests & ladexu. 
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kind, Is entitled to that spécifie security, or its équivalent, or liis pro 
rata share, as the case may be. 

5. Bankbuptcy <S=140(3) — Stockbrokeb— Conversion or Oustomer's Stock 

— FOIXOWING Proceeds. 

Wliere bankrupt broker lias converted into moiiey securitles belonging 
to a customer, the latter, if he is to hâve a lien for amount thereof iiiwn 
broker's bankruptcy, upon ground of unjust enrichment, must show that 
the proceeds of the conversion hâve gone Into a particular fund, and 
must be able to identify those proceeds as a part of that fund. 

6. Bankruptcy <S=»140(3) — Stockbrokers — Unauthorized I'ledge or Ous- 

tomer's Stock— Sale of Pledged Stock— Inability to Trace Proceeds. 
Wliere broker made unauthorlîsed pledge of customer's stock, which 
pledgee, upon broker's bankruptcy, sold to satisfy broker's debts, cus- 
tomer, who is unable to trace proceeds of the sale of such stock, is not 
entitled to lien for value of the stock, on the ground of unjust enrieh- 
lueut, and must be regarded as a gênerai creditor. 

7. P<A,\KBUPToy <S=3l40(3) — Brokers— Violation of Stilwell Act. 

Pénal Jmw N. Y. § 9.56, subd. 2, as added by Laws 1913, e. 500 (Stil- 
well Act), maklng conversion by broker of customer's stock or the pledg- 
ing thereof without customer's consent a pénal offense, eannot per se 
afCect the equUies between claimants to securitles or their proceeds upon 
the broker's bankruptcy, though stockbroker's violation thereof, other 
things being eaual, might place a claim in most favored class. 

8. Bankbuptcy <S=>140(3)—Brokeb— Conversion of Stock— Pledged Stock. 

Where broker converts a portion of the long stock of a customer trad- 
ing on margin, and latter, with notice of conversion, allows broker to 
remain in possession of his unconverted stock, which is hypothecated and 
upon broker's bankruptcy sold by pledgee, the customer's claim, no matter 
how much the value of the unconverted shares exceeded his débit bal- 
ance, is inferior to those of customers whose stock was hypothecated 
without authority, and who can trace such stock or proceeds. 

9. Bankrtpptoy <3=140'{3) — Stockbbokeb — Converted Stock — Pledged 

Stock. 

Where broker, having authority to hypothecate customer's stock, con- 
verts part thereof and pledges remainder, and with it pledges stock of 
other customers without their consent, and pledgee, upon broker's bank- 
ruptcy, sells such stock, the claim of the first customer, where resuit of 
conversion is net crédit balance In his favor, is equal to claims of latter 
customers, whose stock was pledged without authority. 

10. Brokers ig=326 — Stockbrokers— Mabgin Customers. 

The margin customer is the owner of the securitles which the broker 
is carrying for him, and they become his absolutely the moment he pays 
any amount outstanding against him. 

11. Brokers <©==>24 — Stockbrokers— Hypotuecation— Stock Owned by Cus- 
tomer. 

While broker may not hypothecate stock of cash customer, he may do 
so with respect to stock of margin customer. ■ 

12. Bbokees ®=>35 — Stockbbokebs-^-Convebsion op Stock— Mabgin Cus- 
tomer. 

Stoekbroker has no right to couvert to his own use the securitles of a 
margin customer. 

13. BANKBtrpTCY *S==322— Stock— Liquidation Statement— Value or Stock. 

In maklng up the liquidation statement, or restating account of mar- 
gin customer, a part of whose stock had been converted by bankrupt 
broker) the value of the securitles should, generally speaking, be taken 
as of the da;te of the flling of the bankruptcy pétition. 

^SoPor otber eàaei see Bame toplc & KEY-NUMBER ia ail K«y-Number«d IMgests & Inâexe» 
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14. Bankritptcy i®=!>140(3)— Stockbuokebs— Converted Stock— Pbestimp- 

TION. 

Where broker, liefore banUruptcy, converted a part of customers' stock, 
leaving unconverted a certain aniount of similar stock, tliere Is no pre- 
suœption that he selected the stock of margin customers for eonversiou, 
leaving untouched tlie stock of cash customers. 

15. Baîvkriiptcy i©=3l40(3) — Stockbrokéb— Tbaced Stock— Mabgin Cus- 

TOMEE. 

Where tlie nuniber of shares of certain stock owing by bankrupt stock- 
broker to long customers, after deducting nuniber of sharés traceable by 
oertlflcate, was 4,120, but broker at time of bankruptcy had converted 
ail but 1,020 shares, margin customer, who can trace bis 1,000 shares, Is 
entitled to lien for 1000/4120 of the value of 1,920 shares of stock, but asto 
balance is a gênerai credltor. 

IC. Bankruptcy ®=140(,S) — Stockbbokers. 

Where bankrupt broker converted some of the shares of certain stock 
owing by blm to long customers, the failure of certain customers to 
prove thelr claim for pro rata share of the unconverted stock, because 
of failure to trace thelr stock, cannot enlarge the pro rata share of those 
who hâve traced their stock. 

17. Bankruptcy <S=5l40(3) — Stockbrokéb— Traced Stock — Réclamation 
OF Stock. 

Though shares of certain stock held by bankrupt broker are insufflcient 
to satisfy long customers for whom he held such stoclt, a cusftomer who 
can identify bis stock by certlficate nuniber is entitled to reclalm that 
stock or its proceeds. 

18. Bankruptcy <S=»140(3) — Stockbroker— Presumption. 

Where bapkrupt stockbroker hoWs fewer shares of certain stock than 
are neeessary to satisfy claims of long customers, having legitimately us- 
efl stock uuder terms of agreement to cover short sales, the broker pre- 
sumptlvely utilized only tho.se securities whlch he had a right to lend, 
leaving unafïected securities paid for by cash customers. 

15). Bankruptcy i©=»140(3) — Stockbrokers— Long Stock Held as Security. 

Though margin eustomer's long stock and cash balance were held by 

broker as security for short stock, the long stock was owiied outrlght by 

customer, whose position upon broker's bankruptcy was no différent from 

that of a cash customer, who had had no marginal transactions. 

20. Bankruptcy <S=>340 — Stockbrokers — Tbacing of Stock— Additional 
Proof— Discrétion of Court. 

Where proof submitted to master falled to trace the stocks of customers 
of bankrupt stockbroker, whether master, after submittlng report, shall 
take addltional proof Is discretlonary with court. 

21. Bankruptcy <©=340— Stockbrokers— TracinQ' of Stock. 

Where proof submitted to master in bankruptcy proceedings of stock- 
broker conslsted merely of accounting of bankrupt with company to 
whom stock had been pledged, where bankrupt's office was in San Fran- 
cisco and hearing was in New York, and where many of the clalmants 
lived a distance from New York and had merely flled thelr claima and 
given their dépositions, court will allow master to hear addltional proof 
and permit customers, who had falled to trace stock, to foUow claira Into 
pledgee's books. 

22. Bankruptcy <S=»368 — Stockbrokers— Proceedings— Trustee's Commis- 

sions — COSTS. 

On bankruptcy proceedings of stockbroker, trustee's commissions are 
calculated on funds which do not include elther securities or thelr pro- 
ceeds which clalmants hâve successfuUy reclalmed. 

i^ssFot otber cases see aame toplc & KEY-NUMBER. in ail Key-Numbered Bigests & Indexes 
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23. Bankruptcy «©=5272 — Stockbrokebs— Trtjstee's Attobney's Fées. 

On bankruptcy proceedlngs of stockbroker, allowance to trustee's at- 
torney eannot be made out of securltles or thelr proceeds, which clalm- 
ants hâve successfully reclaimed. 

24. Bankruptcy <S=>481— Stockbrokees — Phoceeuinos — Costs — Allowance 

TO Spécial Masteb— Stenogbapheb's Expènses. 

On bankruptcy proceedlngs of stockbroker, the allowances to the spe- 
cial master and expènses for sténographie minutes must come prellml- 
narily out of the gênerai estate; if that is not sufficient they should 
come pro rata out of securltles or thelr proceeds avallable to least favor- 
ed clalmants, and, If not satisfied by such securltles, out of securltles of 
most favored clalmants. 

25. BANKBÙPTcï iS=>272 — Stockebokebs — Pboceedings — Expènses — Ac- 
corNTANT's Fées. 

On bankruptcy proceedlng of stockbroker, the expènses of engaging ac- 
countant to unravel détails contalned In the books of bankrupt'g pledgee, 
so as to enable clalmants to trace thelr stock, should be apportioned 
among clalmants, exeept such as could trace stock wlthout accountant's 
ald. 

In Bankruptcy. In the matter of J. C. Wilson & Co., bankrupts. 
On objettibns to report of spécial master. Approved, exeept as set 
forth in opinion, and saving corrections in figures, which master may 
make, and any necessary recasting of accounts. 

J. O. Wilson & Co. were stockbrokers doing business In San Francisco, Cal., 
wlth varions branch offices in the United States and Canada, ail of the busi- 
ness of the branch otlices passing through the main office at San Francisco. 
Wilson held seats for the beneflt of the firm In the Xew York Stock Bxchange, 
the Chicago Board of Trade, ànd the San Francisco Board of Trade. J. O. 
Wilson & Co. did not trade dlrectly on the New York Stock Exchange, but 
transacted ail thelr Stock Exehange business through a New York correspond- 
ent, Hàrris, Winthrop & Co., who were aiso members of the New York Stock 
Exchange, and thus were entltled lawfuUy to dlvlde commissions as fellow 
members. A private wlre connected the two brokers' offices, J. C. Wilson 
& Co. took orders from thelr customers to buy or sell stocks and bonds on 
the New York Stock Exchange, and transraltted the orders to Harrls, Win- 
throp & Co. by wlre for exécution, wlthout the knowledge of the customer and 
wlthout discloslng the customer's identlty to Harrls, Winthrop & Co. In 
addition, J. O. Wilson & Co. were themselves speeulatlng on the New York 
Stock Exehange through Harrls, Winthrop & Co. wlthout distinction. So 
far as Harrls, Winthrop & Co.'s books show, J. C. Wilson & Co. were marginal 
customers of that firm and slgned the Usual hypothecatlon agreeittent, which 
permltted Harrls, Winthrop & Co. to pledge the securltles carried in the cus- 
tomers' margln account for any amount wlthout notice, ail transactions to 
be subject to the rules of the New York Stock Exehange. As sopn as Harrls, 
Winthrop & Go. reported to 3. G. Wilson & Co. that an order had been ex- 
ecuted, J. C. Wilson & Co. Immedlately notified thelr customer in the sarae 
manner as if they had exeeuted the order and wlthout mentlonlng Harrls, 
Winthrop & Co.'s name. The customer pald J. C. Wilson & Co., if it was a 
"cash" , order, a day or so af ter notice of the exécution of tlie order, but not 
in ail cases slmultaneously. Owlng to war conditions the New York Stock 
Exchange was closed on July 30, 1914, and so remalned until December 12, 
1914. On August 13, 1914, the suspension of J. O. Wilson & Co. was announc- 
ed on the Stock Exchange. On iNovember 7, 1914, a bankruptcy pétition was 
flled agalnst J. C. Wilson & Co. In Callfornia, and ad.iudlcation was had on 
November 24, 1914. On December 5, 1914, Mr. Solinsky was appolnted re- 
ceiver, and on December 21, 1914, was eleeted trustée. In ald of the trustée, 
Mr. Dexter was appolnted àncillary référée on January 8, 1015, and subse- 
auently spécial mastef to ascertaln the rlghts of ail parties in and to the 

^=>For other cases see saœ« topic & KBY-NUMBBR In ail Key-Numbered Xligests & Indexes 
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money, stocks, and other seeurities In the hands ot Harris, Winthrop & Co., 
and in and to the' proeeeds resulting froin the sale of the New York Stock 
Exchange seat of J. C. Wilson & Co. 

The report of the spécial master is now before this court, and numerous 
objections hnve been filed on behalf of varions persous. When the New 
York Stock Exchange reopened on December 12, 1914, Harris, Winthrop & 
Co. sold the greater portion of the seeurities whleh they were "carrylng" for 
J. C. Wilson & Co., and thus sati.sified thelr lien for the unpaid débit balance 
of J. C. Wilson & Co., returnlng the surplus cash and seeurities to the Guar- 
anty Tnist Company to hold for the joint account of the trustée and of Har- 
ris, Winthrop & Co. The amount realized for the seeurities thus sold was 
the sum of $481,113.64. There were left in the hands of Harris, Winthrop 
& Co. (1) $13,218.03, the balance of the proeeeds of the stocks sold, and (2) 
certain unsold seeurities which are set forth in détail in thé spécial master's 
report. This cash and thèse seeurities constitute the fund now in custodia 
legi.s, in whieh the various clalmants, ail of whom were customers of J. C. 
Wilson & Co., are interested. The Stock Exchange appeared speclally, deny- 
ing the jurlsdlctiôn of this court, and, since the institution of this aneillary 
proceeding, the Stock Exchange seat of Wilson has been sold for $67,000, but 
Is still held by the Stock Bxchange, which, however, does not make any ad- 
verse daims for itself, but only for its member, Harris, Wlnthyop & Co., 
until released. There are numerous claimants for the seeurities or their 
proeeeds, and the spécial inaster has liled his report, pûssing on the claima 
presented to hiih. 

The foregolng Is a brief abstract of so much of the spécial master's report 
as is necessary to understand the gênerai situation. Fuller détails as to the 
facts may be had by resort to the spécial master's report. 

Harold Remington, of New York City, for trustée. 

McElheny, Bennett & Sicher, Dudley F. Sicher, Reynolds, Richards 
& McCutcheon, George H. Richards, Robert F. Little, White & Case, 
Mr. Jenkins, Pruyn & Whittlesey, Henry B. Singer, Eli Thomas Scott, 
H. S. Marx, Ppl R. Gordon, McDonnell & Lebett, Harold C. Mitchell, 
Charles L,. Griffin, William ly. Turaer, David G. George, Henry W. 
Webber, William A. Ulman, Walter E. Meyer, Max Eowenthal, and 
Murray, Prentice & Howland, Duane R. Dills, Noble, Estabrook & Mc- 
Harg, and Arnon L,. Squiers, ail of New York City, for varions claim- 
ants. 

MAYER, District Judge (after stating the facts as above). The 
careful and comprehensive report of the spécial master renders un- 
necessary référence to many détails. It will conduce to a clear under- 
standing to point ont in what respects there is agreement or disagree- 
ment with the views of the spécial master in respect of the principles 
of law involved, making such référence to particular claims as may 
be illustrative or otherwise regarded as désirable. 

The master has allocated the claims of those urging réclamation into 
two général classes, viz. class A and class B, placing the claims of su- 
perior equity in class A, and those of inferior equity in class B, and 
in addition he has dismissed certain claims, leaving such claims in the 
position of gênerai créditer claims. Apparently the fund is insufficient 
to satisfy ail class A claimants, and thus at the outset an interesting 
question arises, which is well exemplified by the situation of the claim- 
ant Rolph. 
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Rolph's Claim and the Doctrine oî Pippey's Case. 

As the resuit of transactions detailed in the testimony and in the 
master's report, it appears that on July 30, 1914, Wilson & Go. (here- 
inafter called Wilson) were holding 300 shares of Mexican Petroleum 
common for Rolph, for which Rolph had paid in full, and 100 shares 
of the same stock, upon which Rolph owed Wilson a débit balance. 
There is some controversy as to whether, in respect of the transac- 
tions, Rolph was a margin trader, or had bought thèse 300 shares 
outright. As I agrée with the conclusion of the master that the 300 
shares were bought outright and fully paid for, référence to the tes- 
timony is unnecessary. It may, however, be remarked, in addition to 
other facts which fully justify this conclusion, that the testimony shows 
that no interest whatever was credited Rolph on the cash balance aris- 
ing from his several previous sales, although it was the invariable cus- 
tom of Wilson to charge interest on a marginal account, if it ran only 
for a day. To those familiar with transactions of this character, this 
failure to crédit interest is almost conclusive on the point that Rolph 
was not a margin trader. In regard to the last 100 shares purchased, 
upon which there was a débit balance against Rolph, î hâve no doubt 
that the master was right in holding that this purchase was in class B, 
and that Rolph could recover the proportion indicated by the master 
only on payment of his débit balance. 

I will therefore leave this last purchase and proceed to consider the 
status of the 300 shares. Thèse 300 shares were hypothecated by Wil- 
son without authority with Harris, Winthrop & Ce. (hereinafter called 
Harris). They were not among the securities sold by Harris to satisfy 
his pledge, and thus survived the liquidation. Rolph contends that 
he is now entitled to thèse identical 30O shares. 

[ 1 ] There are other claimants whose securities were fully paid for 
and hypothecated without right by Wilson with Harris, and thèse se- 
curities, having been sold by Harris after the filing of the bankruptcy 
pétition, did not, therefore, survive the liquidation in kind. In respect 
of such cases the spécial master has held, where the claimant has suc- 
cessfuUy traced, that the claimant is in class A and entitled to a lien 
on the proceeds. Such claimants insist that Rolph is in precisely the 
same situation as they are, and that the mère accident that Rolph's 300 
shares hâve survived liquidation does not give him equities superior to 
them. The proposition thus advanced by those opposing Rolph's con- 
tention seems obvions upon simple principles of equity, for nothing is 
better settled than that equity will treat alike those similarly situated. 
Rolph, howeyer, presses the point that a différent view was enter- 
tained by the Circuit Court of Appeals for this circuit in the case of 
In re T. A. Mcintyre & Co. (Appeal of Pippey) 181 Fed. 955, 957, et 
seq., 104 C. C. A. 419. 

In view of its importance in the pending controversy, I haye thor- 
oughly. examined the record on appeal in Pippey's Case. In that case 
the involuntary pétition against Mcintyre & Co., stockbrokers, was 
filed on Apnl'24, 1908. About March 4, 1907, Mcintyre & Co. ob- 
tained a loan from the Metropolitan Trust Company of $200,000 and 
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deposited as collatéral thereto, a large number of stocks and bonds. 
On April 23, 1908, the day before the filing of the pétition in bank- 
ruptcy, Mcintyre & Co., without right, pledged Pippey's stock with 
the Metropolitan Trust Company as part of the collatéral to the loan 
aforesaid. On April 25, 1908, Pippey demanded from the Trust Com- 
pany his certificate of stock, which was still in the Trust Company's 
possession, and whose identity had been preserved. It is unnecessary 
to describe in further détail Pippey's efforts, which are sufficiently set 
forth in the opinion of the court in 181 Fed. at page 957 et seq., 104 
C. C. A. 419. 

The master reported (pages 39 and 40) that after the bankruptcy, 
and on April 24, 1908, the Trust Company applied certified checks for 
$70,000 toward the payment of the $200,000 loan, reducing the prin- 
cipal thereby to $130,000 and thereafter the Trust Company from time 
to time sold the securities, applying the proceeds in réduction of the 
debt. On May 6, 1907, after applying the proceeds to the payment of 
the principal and interest on the debt, there was a cash crédit to Mc- 
intyre & Co. for their estate in bankruptcy of $832.16 and the follow- 
ing securities: 300 shares of International Power Company common 
unclaimed, 200 shares of American Can Company preferred (Hudson), 
18 shares of Pullman Company (Pippey), and 65 shares of United 
States Steel Preferred. This cash and thèse securities, by order of court 
were redeposited with the Metropolitan Trust Company, to remain sub- 
ject to order of court. The task before the master was to détermine 
the rights of the various claimants to this balance of cash and thèse 
shares of stock which had survived the liquidation by the Metropolitan 
Trust Company. The master then proceeded to examine each claim: 

Pippey (42). The master held that Pippey had identified his 18 
shares of Pullman Company stock, and that this stock must bear its 
proportionate share of the burden of the loan, and that Pippey was 
entitled to share pro rata with others similarly situated in said sur- 
plus of money and securities. The Circuit Court of Appeals pointed 
eut that the conduct of the stockbrokers in pledging Pippey's stock 
with the Metropolitan Trust Company amounted to larceny. The re- 
suit was that Pippey had the highest kind of equity, and the Circuit 
Court of Appeals held that he was entitled to recover his stock or the 
proceeds free of any burden to share pro rata with others. 

EUen J. Sedgwick and Fred L,. Bishop (45). The master awarded 
to thèse claimants 60 shares United States Steel preferred (10 to 
Bishop and 50 to Mrs. Sedgwick), under the same circumstances and 
principle under which a similar award bas been made in this case by 
common consent to Allie M. Powell. There Wcis no pétition to revise 
and no appeal from the master's order in this regard. 

Charlotte B. Miller (47). On April 1, Mrs. Miller, through her son 
as her agent, bought through Mcintyre & Co. 12 shares of United 
States Steel preferred, which stock was paid for on April 3, 1908. 
Mcintyre & Co. were requested to hâve thèse 12 shares of stock trans- 
ferred to the name of Mrs. Miller and thereupon to send same to 
her. Between April 7, 1908, and the date of the failure, April 24, 
1908, Mrs. Miller's son called at the Syracuse office of Mcintyre & 
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Co. oh several occasions and asked for the certificate of stock. The 
last time he called was on the day before the failure. At the date of 
the bankruptcy the market value of thèse 12 shares was $1,197. On 
May I, 1907, a demand was made at the office of Mcintyre & Co. in 
New York for the stock, but the stock was never received by Mrs. 
Miller. This stock was traced by Mrs. Miller into the Metropolitan 
Trust Company loan, and (without setting forth further détails) the 
master held that Mrs. Miller had successfully traced her stock, and that 
her claim was $1,197, and that she was entitled to share pro rata. So, 
also, the District Court held. Undoubtedly Mrs. Miller's status as mat- 
ter of equity was equal to that of Pippey; but as she did not pétition 
to revise, nor appeal, she was apparently satisfied with the disposition 
below. 

Julia A. Stone (47). Mrs. Stone, through her husband, on April 20, 
1908, bought 20 shares of Penrisylvania Railroad Company stock, and 
paid in fuU on April 21, 1908, when the certificates were delivered to 
Mcintyre & Co. On the same day Mcintyre &■ Co. pledged Mrs. 
Stone's stock with thè Metropolitan Trust Company, The market 
value of the shares at the date of the bankruptcy was $1,185. On 
April 29, 1908, the Trust Company sold Mrs. Stone's 20 shares of 
Pennsylvania stock for the net sum of $1,211.05, and applied the pro - 
ceeds in liquidation of the loan. On the date of the failure Mcintyre 
& Co. owed to various customers in ail 1,582 shares of Pennsylvania 
stock, The master held that Mrs. Stone had traced her stock, and, 
placing her claim at $1,185, held that she shared pro rata. Hère, also, 
undoubtedly, the position in equity of Mrs. Stone was equal to that of 
Pippey ; but Mrs. Stone neither petitiohed to revise nor appealeA 
(S^ee below.) 

Dyke Quackenbush (50). In regard, to this claim it was held that 
Mcln,tyre & Co. were authorized by Quackenbush to pledge his stock, 
and the master correctly stated : 

"The clalms of Plppe.v and others, wïiose stocks were wron^uUy. converted 
by Mcintyre & Co., are .supèrlor to any clnlm of Quackenbush, and the surplus 
money, and seeurltics are nbt aufficient to satlsfy suohprlor 'daims. Clalm- 
ant has therefore fallod to ëstabllsh any claim herein, and Ms pétition must 
be dismissed, with eosts." ; 

So, also, held the District Judge, and f rom this there was no appeal. 

Mary H. Hudson (54). Mrs. Hudson was the owner of the 200 
shares of American Can preferred, which were not sold by the Trust 
Company. The transactions with her are sufficiently described inlSl 
Fed. 959, 104 C. C. A. 419, not to require répétition, It will be noted, 
however, that the Circuit Court of Appeals treated her equity as in- 
ferior'to that of Pippey. 

It is not necessary to discuss the, status of Connor (see ajgo appeal 
of Grâce), Amos, and others, because the Miller and Stone Cases are 
sufRciently iliustrative, and Connor, Amos, and others did not pétition 
to revise nor appeal in this proceeding. 

From the foregoing abstract it will be seen that the Circuit Court of 
Appeals had before it only the claims of Pippey and Mrs. Hudsoa 
Both Pippey and Mrs. Hudson had traced their stocks, and those 
stocks, having survived the liquidation, were in existence and àvailable. 
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Undoùbtedly, the claims of Mrs. Miller and Mrs. Stone, for illustra- 
tion, were equal in equity to the claim of Pippey. 

As, however, those similarly situated with Pippey did net appeal, 
the Circuit Court of Appeals had no grievance before it on the part of 
those claimants. The case was not like Matter of Pierson, 233 Fed. 
519, 147 C. C. A. 405, and 238 Fed. 142, 151 C. C. A. 218, where the 
gênerai creditors via the trustée were before the court, and the court 
held that the mère fact that certain customers (like Cochran) had not 
made a claim, could not serve to increase the shares of those who did 
claim (under Duel v. Hollins, 241 U. S. 523, 36 Sup. Ct. 615, 60 L. Ed. 
1143), and to decrease a fund available for gênerai creditors. In Pip- 
pey 's Case, Pippey was claiming his spécifie Pullman stock by virtue 
of his title, and there was no other claimant before the Circuit Court 
of Appeals who was similarly situated. 

If, however, Mrs. Miller or Mrs. Stone and the others similarly 
situated had also appealed, is it to be supposed that the court would 
hâve held that Pippey could reclaim ail of his stock, and others simi- 
larly situated must leave the court empty-handed,because of the for- 
tuitous circumstance that the pledgee after bankruptcy had sold the 
stock of Mrs. Miller and Mrs. Stone, for instance, and had not sold 
the stock of Pippey? 

It is true that the opinion of the court uses certain gênerai language, 
but that language must be construed in respect of the facts before the 
court. The court was not called upon to adjust equities between Pip- 
pey and others similarly situated who did not complain. In the record 
on appeal there is a brief on behalf of Mrs. Stone, who takes the rôle 
of appellee. Mrs. Stone not only did not appeal, but, on the contrary 
urged the afSrmance of the order below as f ollows : 

"The order should be afflrmed to the extent of awardlng contribution to 
thls appellee." 

[2] No référence whatever is made in the opinion of Judge La- 
combe to the brief or the argument on behalf of Mrs. Stone, and 
from this it is obvious that the court did not feel called upon to award 
relief to those who did not ask it, but who, on the contrary, were satis- 
fied with the disposition below. It is true that the court held that the 
admiralty principle of gênerai average was not applicable, and that 
the pledge should not be treated as a common adventure; but it did 
not disturb the proposition that it is the character of the equity which 
détermines how any particular claim shall be classified. The case is 
quite différent from one where a pledgee rightly sells collatéral prior 
to a bankruptcy, In the absence of fraud or coUusive arrangements, 
the resuit of such a sale is one of the hazards which may befall persons 
in a business of this character. If, however, it be held that, after a 
pétition in bankruptcy has been filed, the pledgee, by selecting for sale 
sonie stocks and not others, can thereby save some stocks intact for the 
owners without the burden of contribution, and not others, it can read- 
ily be seen that the door will be opened for the most indef ensible kind 
of favoritism, and possibly for corrupt bargains between the owners of 
securities and the pledgee. Indeed, a pledgee of his own motion, with- 
out any agreement with owners of securities^ could easily safeguard 
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hisfriëndii'tQthe détriment of othèrs whd were strangers'to him. I 
am fully satisfied, theref ore; that Rolph is in the same position as other 
class A daiiîiants. ; :' 

[3] Rolph, hOwever; should not. be irt à worse position than thos» 
whose rsecurities were sold by Harris on December 12, 1914, or soon 
4f:ter. Since then Meicican Pletroleum bas appreciated in value. Or- 
dinarily :the value of the stock would be taken as of November 7, 1914. 
the date of the filing ôf the pétition in bankruptcy. In this case, how-' 
«ver,i war conditions presented an extraordinary situation. Tbere 
was not a true market betweeri the iclosing- and the opéning of the 
Stock Exchange, and therefore the. value must be ascertained by other 
than ordinary methods, more particularly as the first sale of Mexican 
Petroleum on the Exchange waà not until December 15, 1914, three 
days after the Exchange opened. The last previous salé was on July 
30, 1914. I think it is fair to hold, in the circumstances, that the 
stock must bevalued as of December 15, 1914, to wit, 56, or, in money, 
$16,800 for the 300 shares. Rolph, if he desires, may pay into the 
fund' $16,800 and hâve his stock, and upon the basis of $16,800 as a 
class Aciaimant he may share and contribute in the fund. In re T, 
A. Mcintyre & Co. (Appeal of Mary H. Hudson) 181 Fed. 959 et seq., 
104 C. C. A. 419. 

Unjust Enrichment — -Claim of Louis Rosenthal. 

The claim of Rosenthal may be taken as a good example of the 
claims for unjust enrichment. Rosenthal bought 200 shares of South- 
ern Pacific on July 29th, and paid in full on July 30th, which was the 
day when the delivery and payment were to be made. Harris received 
this stock, and subsequently applied it in réduction of Wilson's indebt- 
edness to Harris. The master awarded a lien to Rosenthal on the fund 
because it was unjustly enriched by this application, and Rosenthal 
was put in class A because he had paid for his stock in full. 

There is some danger of a mistaken application of the principle of 
unjust enrichment, arising from the hardship which an adverse ruling 
visits upôn such a claimant as Rosenthal. But itis important not to be 
misled by a sympathetic désire to make good, as against other claim- 
ants, and gênerai creditors, some obvions wrong committed by the 
broker against his customers. The principle has been tersely stated 
in Multnomah County v, Oregon Nat. Bank (C. C.) 61 Fed. 912, as 
follows: 

"It is settled that a person may follow and reclaim his property, : wrong- 
fully appropriated by another, so long as lie can flnd it. If its form has beeu 
«hanged, he may follow the silbstantlal équivalent of his property, in vvhat- 
ever form. The property into which his own has been ehanged is impressed 
wlth a trust in his favor. But the great weight of authority is against aiiy 
extension of the rule beyon^ this." 

[4, 5] Where, as in Gorman v. Eittlefield, 229 U. S. 19, 33 Sup. Ct. 
690, 57 L. Ed. 1047, and Duel v. Hollins, 241 U. S. ■523, 36 Sup. Ct. 
615, 60 L. Ed. 1143, the claimant traces and finds his security or se- 
curities of the same kind, he is entitled to that spécifie sèCurity or its' 
équivalent, or his pro rata share, as the case may be. Where, how- 
€ver, prior to insdlvency, there has been a conversion into money, lie' 
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is unable, of course, to trace the security in kind ; but he must show 
that the proceeds of the conversion hâve gone into a particular fund, 
and he must be able to identify those proceeds as a part of that fund. 
Every conversion, theoretically at least, unjustly enriches the fund 
ultimately found credited to or in the hands of the converter ; but that 
is notenough. There is nothing in the oft-cited opinion of Mr. Justice 
Bradley in Frelinghuysen v. Nugent (C. C.) 36 Fed. 229, to the con- 
trary. An extended review of the cases on this subject seems unnec- 
essary, and it remains only to analyze In re Ennis, 187 Fed. 720, 109 
C. C. A. 468, so far as that case concerns the claim of the People's 
Bank. The facts in that case were as follows: 

"On Api-il 9, 1909, the People's Bank onlered sold through the bankrupts' 
Passalc branch .$15,000 of certain bonds. The order was executed upon tho 
same day, and the bonds were sold to one Cohen. On April 12, 1909, hblidays 
intervening, the bonds were dellvered to the bankrupts at New York. The 
messenger who delivered the bonds was instructed to obtaln a certlfied check 
for their proceeds and to deposit the same in a New York banli. The messen- 
ger, however, dellvered the bonds upon an uncertifled check drawn upon the 
JMechanics' Bank and deposited that. The condition of the bankrupts' bank àc- 
count upon said day would hâve pennitted the certification of a che<!li for 
the amount of the proceeds of sald bonds. On April 13, lOOÏ), the bankrupts 
suspended, and payment of said uncertifled check was refused by the bank 
uiwn whicli it was drawn. The check reeeived frnni Cohen for the purclinse 
price of said bonds was deposited to the crédit of the bankrupts, in said Me- 
chanlcs' Bank. The People's Bank had no account with the bankrupts, except 
a deposit account of the bankrupts, the l)alanee due upon whicli was deducted 
by the inaster from the claim of said bank." 

The master held that a constructive trust arose, and in this view he 
was sustained by the Circuit Court of Appeals. Judge Noyés stated : 

"The proceeds of the claimant's bonds constituted trust funds, which wei-e 
trsired into tlie Mechanics' Bank and liave unjustly enriched the bankrupts' 
estate." 

From the statement of facts above outlined it is quite clear that the 
court based its décision, inter alia, upon the fact that thèse proceeds 
were clearly traced into the Mechanics' Bank. 

In the Rosenthal claim at bar, and in similar claims, the difificulty is 
that the proceeds cannot be traced. It may or may not be that thèse pro- 
ceeds are somewhere in the cash and securities heretofore or now held 
by the Guaranty Trust Company; but who can say? There is no 
doubt that the Wilson estate was unjustly enriched, because the con- 
version of thèse 200 shares of Southern Pacific resulted in reducing the 
iîdebtedness of Wilson to Harris pro tanto; but that is not enough. 
If the doctrine of unjust enrichment is to be applied to this case, then 
:t follows that every conversion, whether the proceeds thereof be trac- 
ed or not, will give a claimant of this character reiuedies heretofore 
never accorded. Ail that will be necessary will be to show that securi- 
ties were converted without the paramount further requirement of 
demonstrating beyond question that the proceeds of the conversion 
are in a fund where they can be unequivocably identified. In re A. D. 
Matthews' Sons, Inc., 238 Fed. 785, 151 C. C. A. 635. 

[6] The question, of course, is not free from doubt, but I am of 
opinion that the master erred in this regard, and that the claimants 
2.52 F.— 41 
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urging the "unjust enrichment" theory must be regarded as gênerai 
creditors. The Wilson failure is not similar to the A. O. Brown, Hol- 
lins, Lathrop Haskins, Ennis, Pell, Van Schaick, or other Wall street 
failures. In thèse bankruptcies the Wall Street house had failed. 
In the Wilson case, the correspondent failed, not the Wall Street 
house. Thèse bankruptcies had many funds, and the Wall Street 
house itself was not a fund. In the Wilson case, the Wall Street 
house itself (Harris) was the fund. In the above failures, it was 
necessary for the claimant to trace his given property or the pro- 
ceeds of it into a given bank loan or fund, or point to the property in 
the broker's hands. This is not true in the case at bar, for the reason 
that there was only one fund. The fund was the Harris pledge. The 
fund was the Wall Street itself (Harris). Therefore, where a cus- 
tomer of Wilson traces property into the Harris pledge before insol- 
vency, and shows that Harris sold the property and had the proceeds 
before insblvency, and that it remained with Harris (that is, prove 
that it was not paid by Harris to Wilson, or used by Wilson after that 
time), he is entitled to reclaim, and, if the stock was wrongfully pledg- 
ed by Wilson with Harris, under either the Pippey or Bamford rul- 
ings, he is in class A. 

Godwin's Claim and the Doctrines of Ex parte Bamford, 187 Fed. 721- 

725, 109 C. C. A. 468, and Ex parte Braun, 187 Fed. 726, 

109 C. C. A. 474. 

The master's report states : 

"To summarlze : I find that Godwin has traeed title to the foUowing shares 
in Harris, Wintlirop & Co.'s pledge: 

100 shares Interborough Metropolitan preferred $ 5,089.75 

100 shares Great Northern preferred 11,914.75 

100/350 shares Missouri Pacific (330 shares sold for «!3,427.4.3), which 

amounts to 979.26 

Total ¥17,983.76 

"He is entitled to deduct from his indebtedness to Wilson the purchase price 
of 400 Readiiig (1/2) shares, or $34,200, for having absolutely converted this 

His Indebtedness was $41,991.75 

Deducthig purchase price of 400 Reading 34,200.00 

Leaves his net indebtedness $7.791.75" 

In regard to the conversion of the Reading stock the master found 
as f ollows : 

"Godwin was also long of 400 shares of Reading (1/2 shares) purchased by 
Wilson for his account June 16, at 170%, aggregating $34,200. This was, 
without his customer's authority, sold short by Wilson through Harris, Wln- 
throp & Co. for at the bankruptcy Wilson was 'short' with Harris, Winthrop & 
Co. 3,260 shares, which the latter firm subseqiiently coyered, and charged the 
purchase price to Wilson's account. Wilson at the time of the suspension was 
'short' (>f Reading with Harris, Winthrop & Co. and had no Reading stock 
in his possession in pledge or elsewhere. If it had been lawfully borrowed to 
complète a short sale, on Harris, Winthrop & Co.'s 'covering' such sale In 
December, the 400 shares of Reading shonld hâve reappeared in the Wilson ac- 
count asloaned stock retumed. The conclusion is irrésistible that the Reading 
stock was prior to the bankruptcy not borrowed, but actually sold and de- 
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livered, vlz. c&nvertetl, by Wilson. This was 'a grave derellction of duty' on 
Wilson's part, and entitled Godwin to dedurt Oie purchase price (|34,20O) 
from the balance due Wilson." 

The conclusion of the master was as f ollows : 

"I thluk that as long as any part of hls Indebtedness existed, the hypotheca- 
tion of hls securitles was not unlawful, and he should be put In class B, 
rather than in class A. His equitles are not as high as in the case of fuU-paid 
securities wrongfully hypothecated. In re Ennis, Ex parte Braun, 187 Fed. 
726 [109 C. C. A. 474]. distlngiiishing the décision. In re Ennis, Ex parte Bam- 
ford, 187 Fed. 720 [109 O. C. A. 468], made by the sanie court slmultaneously. 
♦ * * On payment of his débit balance, $7,791.75, I find that Godwin is en- 
titled to a lien on the surplus for Oie sale price of his securitles, $17,983.76; 
but he should be placed in class B, subject to contribution to the expenses and 
the 'burden of the loau.' " 

Godwin contends that the master was wrong, and that because of 
the conversion of the Reading stock he should be placed in class A, 
and he relies upon the authority of In re Ennis, Ex parte Bamford, 
187 Fed. 720, 109 C. C. A. 468, and the so-called Stilwell Act, being 
Eaws of New York 1913, c. 500, subdivision 2.^ I agrée with the 
master in his conclusion as to the facts, and I shall theref ore assume 
that the 400 shares of Reading were converted as the master found; 
It is also clear that Godwin was a margin trader, who had authorized 
Wilson to deal with his securities in accordance with the following 
authority; 

"It is agreed between broker and cust orner: (1) That ail transactions are 
subject to the rules uml custoins of the New York Stock Exehange and its 
Clearing House. (2> That ail securitles from Unie to time carried in the cus- 
tomer's marginal account, or deposited to protect the same, may be loaned 
by the broker, or may be pledged by hiin either separately or together with 
other securities, éither for the sum due thereon or for a gre'ater sum, ail 
without turther notice to the customer." 

[7] The Stilwell Act, so called, was a pénal statute. It denounced 
certain conduct as unlawful, and provided punishment therefor. This 
act, however construed, cannot per se affect the equities existing be^ 
tween différent claimants to securities or their proceeds. Those equi- 
ties are, of course, to be determined by principles of equity, and the 
Stilwell Act; in a case such as that at bar, is useful only so far as it 
may help to détermine the kind of act or transaction of which the fail- 
ing stockbroker was guilty. If, therefore, a stockbroker violâtes this 
statute, such violation (ail other things being equal) might place a 
claim in the most favored class. Entertaining this view, it is unnec- 
essary for me to détermine whether the word "and," in section 2 of 

1 Subdivision 2 of the so-ealled Stilwell Act provides : 

"2. Having in his possession stocks, tx>nds or other évidences of debt of a 
corporation, company or association belonging to a customer on which he has 
a lien for indebtedness due to him by the customer, pledges the same for more 
than the amount due to him thereon, or othei'wise disposes thereof for his own 
beneflt, without the customer's consent, and without having in his possession 
or subject to his control, stocks, bonds or other évidences of debt of the 
kind and amount to which the customer is then entitled, for delivery to him 
upon hls demand therefor and tender of the amount due thereon, and thereby 
causes the customer to lose, in whole or in part, such stocks, bonds or other 
évidences of debt, or the value thereof." 
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this statute, is tô be construed as conjunctive or disjunctive; and it is 
also unnecessary for me to détermine whether, as matter of f aCt, Wil- 
son, in dealing with Gpdwin's Reading shares (in view of the "confirm" 
order, supra), was guilty of a violation of this statute. It is perfectly 
plain, irrespective of the Stilvvell Act, that thèse Reading shares were 
converted by Wilson and that such conduct was a grave dereUction 
of duty on Wilson's part. 

The question thus remains as to whether Ex parte Bamford and Ex 
parte Braun mëan that the mère conversion per se places a claim- 
ant such as Godwin in class A, or whether the court, in determining 
the equities, must also merely ascertain whether the conversion wiped 
out the débit balance, or must look further and examine ail the acts 
of the parties and the condition of the whole account; i. e., whether 
débit or crédit. 

At the outset it will conduce to clearness to point out what the situ- 
ation would hâve been if Wilson had not converted Godwin's Reading 
and whaf the situation was so far as Godwin knew. Godwin owed 
$41,991.75. Wilson was supposed to hâve on hand, whether in his own 
"box" or in a pkdge, 100 Interborough Metropolitan, 100 Great North- 
ern, 100 Missouri Pacific, and 400 Reading, aggregating in value, at 
the figures of the master's report, $52,183.76; i. e., $17,983.76, plus 
$34,200. ; In other words, Godwin's securities were worth net $10,- 
192.04 (the différence between $52,183.76 and $41,991.75) on the basis 
pf the purchase price of the Reading and the liquidation figures as to 
the rema.ining securities. 

If the fact that his Reading had been converted had become known 
to Godwin, he would hâve had the choice of three courses: (1) To 
forgive the tort and allow his unconverted securities to remain in the 
possession and under the control of the broker with a débit balance 
against him — i. e., Godwin would owe the broker $7,791.75 on his mar- 
gin account, against which the broker would hold Interborough Metro- 
politan, Great Northern, and Missouri Pacific; (2) to pay the $7,791.75 
indebtedness, and thereupon receive from the broker the unconverted 
securities; or (3) to order the securities sold and take the net pro- 
ceèds in cash.^ 

[8] So long as Godwin chose course (1), supra, and so long as Wil- 
son kept thèse remaining "long" stocks, either in his "box" or in the 
Harris pledge, Wilson was fully within his rights, and, had that been 
the situation when Wilson failed, Godwin's claim would properly hâve 
been placed in class B, no matter how much the value of his remaining 
shares exceeded his débit balance either at the date of bankruptcy or as 
the resuit of the liquidation. The reason for this resuit (clearly ex- 
plained in Ex parte Bamford) is that, under such circumstances, the 
Godwin securities would hâve been rightfully in the Harris pledge pur- 
suant to authority duly conferred on Wilson by Godwin. If, however, 
Godwin had known of the conversion of his Reading, then he could 
hâve chosen courses (2) or (3^, and could thus hâve saved to himself 
what was justly due him. 

2 I am exeluding from considération at this tlme, as Irrelevant, any action 
whlch Godwin mlght hâve against the broker for damages for conversion. 
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The question then arises as to whether Godwin was properly placed 
in class B because the proceeds of the conversion of his Reading stock 
by Wilson were not enough in themselves to wipe out Godwin's débit 
balance. Godwin, to repeat, owed $41,997.75 on his margin account, 
and, after deducting $34,200, the purchase price of his converted Read- 
ing, an indebtedness of $7,791.75 remained. But this balance of $7,- 
791.75, representing Godwin's "net" indebtedness, does not state in dol- 
lars his net property rights from the standpoint of liquidation ; to so 
treat it is fallacious. True, Godwin owed $7,791.75, but against this 
the broker had his remaining securities, of the value in the aggregate 
of $17,983.76, with the resuit that the true net property of Godwin, 
stated in dollars, was $10,192.04, which he would hâve had the right to 
receive if the conversion of the Reading had not been concealed from 
him. The master placed Godwin in class B because of his construction 
of Ex parte Braun. He said : 

"In the Bamford Ca.se the court found that there was a crédit balance 
after credlting the value of the converted stocks. In the Braun Case there re- 
mained a débit balance." 

A reading of the opinion of the Braun Case, without recourse to the 
record, may tend to some confusion. In the Bamford Case the court 
had laid down certain gênerai principles, and had given the reasons 
therefor. In the Braun Case it is apparent that the court confined its 
opinion to making clear to the litigants the reason for the distinction 
between Braun's claim and Bamford's claim. I hâve deemed it dé- 
sirable, therefore, to examine the record in both Ex parte Bamford and 
Ex parte Braun, and that examination will, I think, make clear the true 
meaning of the opinions in both of thèse cases. 

In Ex parte Bamford it clearly appeared that the bankrupts, some 
time before the failure, had misappropriated shares of Shoe Machinery 
stock deposited with them as collatéral. Some of Bamford's securities 
bad been hypothecated to secure loans to the bankrupt brokers Ennis 
and Stoppani at the Mechanics' National Bank, and that bank had 
satisfied such loans by the application of a balance on deposit to the 
crédit of the bankrupts and by a sale of a portion of the collatéral, and 
had a surplus fund on hand, just as in the case at bar. Eighty-two 
shares of Safety Car Heating stock, which had been deposited by Bam- 
ford with Ennis and Stoppani as collatéral, and were included in the 
securities hypothecated with the Mechanics' National Bank, were sold 
by the bank after bankruptcy, just as in the case at bar. Thirty shares 
of Patterson Saving Institution stock, which had likewise been depos- 
ited by Bamford with the bankrupts and had been included in the col- 
latéral delivered to the Mechanics' Bank, were not sold by the bank, 
and were turned over by the bank to the receiver in bankruptcy, and 
were in his possession, just as in the case at bar. When the master 
cast the account, he credited Bamford with the value of certain "long" 
stocks as per liquidation statement J. Turning to this liquidation state- 
ment J, it will be found that there was a net balance in favor of Bam- 
ford of $34,218.30. This net balance was obtained by crediting Bam- 
ford with the value of his "long" stocks and bonds at the time of the 
suspension of the brokers, and the value of same as if sold at the aver- 
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aged prices approximately at time of suspension, including 82 Safety 
Car and 30 Patterson Savings Institution. The total of crédits was 
$172,521.50, against which Bamford owed $138,303.20, so that on this 
statement Bamford had a crédit balance of $34,218.30. 

In other words, in seeking to ascertain Bamford's true position, he 
was credited under the liquidation statement with the value of his se- 
curities as of the time of the suspension of the brokers. In "restat- 
ing" Bamford's account, the master charged him with $138,303.20, 
the amount owed by him, and credited him with only $147,371.25. 
This $147,371.25 did not include the Patterson Institution stock or 
the proceeds of the Safety Car stock. In liquidation statement J 
the Patterson Institution stock was credited at $14,992.50, and the 
82 Safety Car stock at $10,157.75 ; total $25,150.25. Adding $25,150.- 
25 to $147,371.25 will give the $172,521.50 total crédits in Bamford's 
favor shown in the liquidation statement. The "restatement" of 
Bamford's account, therefore, showed a crédit balance in favor of 
Bamford of $9,068.05 ($147,371.25 minus $138,303.20), exclusive of 
the Patterson Institution stock and of the proceeds of the Safety Car 
stock. In the Bamford Case it made no différence that the master 
had not included the value of the Patterson Institution and the Safe- 
ty Car stocks on the crédit side of the "restatement" in favor of Bam- 
ford, because, exclusive of those two stocks, Bamford had a crédit 
balance of $9,068.05 as above pointed out. 

The "restatement" (although having no effect on the resuit) was 
inaccurate because, in order to ascertain the true state of the account, 
ail of the débits should hâve been charged on the débit side, and ail of 
the crédits should hâve been credited on the crédit side, as they were 
in liquidation statement J, for the purpose of ascertaining whether 
there was a débit balance against or a crédit balance in favor of Bam- 
ford. The court said: 

"Now, the report of the master 'restâtes' the account of the appellant with 
the bankrupts, and shows a substantial balance in favor of the appellant witli- 
out eounting the securities in question. This statement is made in view of 
liquidation as at the time of tho failure, and shows that the l>ankmpts, ac- 
cording to their own account, had more securities and property of the appel- 
lant than the amount he owed, and that the securities in question were not 
required for the marginal purposes for which they were deposited." 

The court continued : 

"It further appears * * * that wlien the bankrupts failed they did not 
hâve in their iwssession or under their control the stocks they had purchased 
for the appellant, or corresponding shares. This proof might be insufflcient 
to establish conversion at any particular time prier to the failure; but it 
does make out at least a prima tacie case of conversion at some tlrae prior 
thereto." 

From the above it is clear that, inter alia, the court, in determining 
how to classify claims of reclaiming creditors, must ascertain (1) 
whether there was a conversion at some time prior to the failure, 
and (2) what the account between the parties was on a liquidation as 
of the time of the failure. From the foregoing observations as to the 
"restatement" by the master of the Bamford account, it will appear 
why the court in Ex parte Braun held the "restatement" there to 
be wrong. 
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In Ex parte Braun the maste» "restated" the account of Braun as 
follows : 

Débit balance March 31, 1907 (Exhlbit F) $76,550.77 

100 shares Atchlson bought Aprll Ifst 10,787.50 

Interest 149.66 



Total débits $87,487.93 

Crédit for dividends $ 925.00 

100 Atchison sold April 1.S 10,748.00 

Value of "long" stocks after liquidation statement (Ex- 
hiblt F) 72,050.00 



83,723.00 

Deflciency to be charged against "deposit" stoclîs $ 3,764.93 

Exhibit F was the liquidating statement: 



Date. 


Price. 


Aniount. 


Days Interest. 


1909. 








Mar. 31 


Balance 


$76,550.77 




Long 


200 Sloss 
100 Sug. 
400 Rdg. 
200 Cop. 




) 


Depos. 


102 Safety Car 
10 Pat. Sav. In. 
20 Ist Natl. Bk. 

at 
Divd. 20/2, 300 U. P. 
1% 100 Sug. 






Api. 1 


100 Atch 107% 


10,787.50 




Int 


149.66 

19,862.82 






Bal 












107,350.75 





Or. 



1909. 
Api. 1. 
2. 
13. 



Divd. 20/2, 300 U. P 750.00 

Divd. 1-%, 100 Sug 175.00 

100 Atch 107-% 10,748.00 



The following is a mémorandum of long stocks and bonds at time 
of suspension, April 13, 1909, and value of same as if sold at the 
averaged priées approximately at time of suspension : 

April 13. 200 Sloss 76 15,175.00 

100 Sug 135% 13,525.00 

400 Rdg 138% 27,700.00 

200 Cop 78% 15,650.00 

102 Safety Car 124 12,635.25 

10 Pat. Sav. Inst 500 4,997.50 

20 Ist Natl. Bk. Pat 300 5,995.00 

107,350.75 

13. Balance 19,862.82 
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The value of the "long" stocks, viz. $72.050, did not include 102 
Safety Car at $12,635.25, 10 Patterson Institution at $4,997.50, and 
20 First National Bank of Patterson at $5,995. Taking ail the items 
on both sides of the ledger into considération, there was a balance in 
favor of Braun of $19,862.82. The master, however, when he "re- 
stated" the account of Braun, showed a deficiency of $3,764.93, and 
the court held that the master's restàtement "was incorrect." The 
court said : 

"The testimony is wholly InsufRcient to afford a basis for cliarglng the ap- 
pellaut with the balance stated, iior does it detinitely establish- auy balance." 

This view seems to be supported by the figures, because, after 
charging Braun with the proper débit items and crediting him with 
the proper items, there was a balance of $19,862.82 in his favor. 

From the foregoing it appears that Braun had a crédit balance, and 
not a débit balance, as the master found. If the facts as to conver- 
sion had been the same as in the Bamford Case, there could not hâve 
been any distinction in principle between the Braun and the Bam- 
ford claims. In the Bamford Case, however, the master had express- 
ly found that some of Bamford's stock had been converted, and this 
was also found by the Circuit Court of Appeals. In the Braun 
Case, the master found that ail of Braun's stocks were lawfully hy- 
pothecated. This the Circuit Court of Appeals did not find express- 
ly one way or the other, but that court indicated doubt as to the fact, 
stating : 

" * * * The testimony goes far to négative any rlght in the bankrupts 
to hâve the secnrities in question in the loan at the Méchantes' Bank. * » • " 

And the court f urther said : 

"But the testimony leaves the actual state of tlie account between the appel- 
lant and the bankrupts in a state o£ uncertainty. * * * The bankrupts wera 
not earrying the appellant's 'long' stocks, ■i\hicli the stateinent purports to 
liquidate. But when they had been converted is not shown, so that tlne value at 
which thelr proceeds should hâve been credited does not appear, and It can- 
not be determined whether the appellant owed the estate or vice versa." 

From this it must be obvious that the Braun Case was distinguished 
from the Bamford Case solely on the question of évidence. In the 
Bamford Case the conversion had been clearly shown as having oc- 
curred prior to the failure, while, according to the court, it was not 
shown in the Braun Case when the conversion occurred. The re- 
suit in the Bamford Case was that the liquidation statement of the 
account clearly demonstrated that there was a crédit balance in favor 
of Bamford, while in the Braun Case, because it was not shown 
when the securities were converted, the value at which their pro- 
ceeds should hâve been credited did not appear, and consequently it 
could not be determined whether the appellant owed the estate or 
vice versa. 

As a conclusion to the foregoing, the clear inference is that the 
Bamford claim was placed in class A because the conversion was 
shown to the satisfaction of the court, and the Braum claim was 
placed in class B because the conversion was not satisfactorily shown. 
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The confusion which has arisen «in argument in construirig thie 
Braun Case is possibly added to by a misinterpretation of the second 
sentence of the opinion, where the court said : 

"The aceount as 'restated' by the spécial master — whether rlghtfully or 
wronsfully — shows an liKlebtedness to the baiikrupt estate, instead of a 
bahmce to the crédit of the appellant." 

When this sentence is read with the rest of the opinion, it will be 
found to be merely a statement of fact as to what the master held, 
and is not a statement of what the court held, for the court later in 
its opinion pointed out that it did not accept the "restatement" of the 
master. In view of the interprétations which hâve been placed by 
counsel upon thèse two opinions when read together, and of the con- 
struction of the law of thèse two cases by the master, it is désirable 
to state the principles to be deduced from, or which necessarily fol- 
low, the views expressed by the Circuit Court of Appeals in the 
Bamford Case. 

[9] Once the basic propositions of the Bamford Case are accepted, 
it would be entirely illogical to hold that, in order to place a claim- 
ant in class A, the conversion of stock must per se amount to suffi- 
cient to wipe out the débit balance, without regard to the state of the 
whole aceount between the customer and the broker. Such a dis- 
tinction, however, has been made by the master between, for instance, 
the Godwin claim and the Patterson claim in the case at bar. In the 
Patterson claim the conversion was sufficient per se to wipe out the 
débit balance, and the master therefore placed Patterson's claim in 
class A. But such cannot be the true test, either on principle or from 
the standpoint of fair and équitable considération, based on the prac- 
tical conduct of business of this kind. The true inquiry should be to 
ascertain whether, after and as a resuit of the conversion, the cus- 
tomer would hâve a crédit balance in his favor on the whole aceount, 
or a débit balance. If he would hâve a crédit balance, he could 
take courses (2) or (3) above mentioned ; i. e., either to recover his 
securities by paying his débit balance or to obtain the net proceeds by 
ordering the securities sold. If, on the other hand, as tlie resuit of 
the conversion, there would nevertheless be a net débit balance against 
the customer, then, if the securities were sold, he would still remain 
the debtor of the broker, or, if he paid his débit balance, he would 
nevertheless be out of pocket when the broker delivered the securities 
to him. 

[10-12] Ivastly, in this connection, it is urged that margin cus- 
tomers are on a différent basis from those who hâve paid for their se- 
curities outright. There is no logical ground for this distinction. The 
margin customer is the owner of the securities which the broker is 
carrying for him, and they become his absolutely the moment he pays 
any amount outstanding against him. The broker, it is true, may not 
hypothecate the securities of the outright owner, and may hypothecate 
those of the margin customer; but he has no right to couvert to his 
own use the securities of the margin customer, and when he' does so 
the results follow which are pointed out in Ex parte Bamford. This 
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rule applies where there is a conversion of any of the securîties orig- 
inally rightfully hypothecated. 

In view of the importance of the question in this case, and with 
the hope that a clear rule may be laid down, which will be control- 
ling in proceedings of this character, I will summarize what I be- 
lieve to be the propositions applicable under this head: 

First. As between securities hypothecated with authority and those 
hypothecated without authority, obviously the latter hâve the superior 
equity. 

Second. Where securities are hypothecated without authority, or, 
though hypothecated with authority, are in part subsequently con- 
verted, the securities remaining stand on equal equities, provided that, 
as the resuit of the conversion of securities originally rightfully hy- 
pothecated, the restatement of the whole account shows a crédit bal- 
ance in favor of the customer. 

Third. Where securities hâve been rightfully hypothecated, and 
there has not been any conversion of any of such securities, then the 
equity of a customer owning such securities is inferior to that of 
customers owning securities as described in paragraph first and sec- 
ond. 

Finally, it may be observed that the court in the Bamford Case pro- 
ceeded upon broad grounds, holding that "the extent of the wrong 
is a measure of the equity," and the court did not deal academically 
with the questions there considered. It hrushed aside Bamford's 
"mère nominal indebtedness," and based its conclusions upon the 
real state of the Bamford account. On the other hand, a conver- 
sion of part or ail of the securities of a customer should not éntitle 
his claim for that reason alone to be placed in class A. Before he 
should be entitled to that classification, it should clearly also appear 
that as a resuit of the conversion there is a net crédit balance on the 
whole account in his favor. 

[13] Finally, in making up the liquidation statement, or "restating" 
the account, the value of the securities shouM, generally speakmg, 
be taken as of the date of the pétition in bankruptcy. In this case, 
for reasons above stated, it must be taken as of the opening of the 
Stock Exchange, or the earliest sale thereafter of the particular kind 
of stock in question. Thus Godwin's claim should be placed in class 
A, and a claim like Marsan's in class B. 

The Extent of the Presumption of Restoration as Applied to Mârgin 
Claimants and Cash Claimants. 

Claim of English as to 100 Ray Consolidated Copper — Claim of 
Knowles as to 1,000 Ray Consolidated Copper. 

On July 15, 1912, in accordance with Ënglish's request, Logan & 
Bryan delivered to Harris certificates for 400 shares of Ray Consoli- 
dated, belonging to English, which Harris received on account of Wil- 
son. On October 22, 1912, Wilson purchased through Harris, for 
account of English, 100 shares of this stock. From time to time be- 
tween December 12, 1912, and July 28, 1914, Wilson sold through 
Harris, for account of English> 400 shares of Ray Consolidated. Wil- 
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son owed cash customers 900 shares of this stock (100 to English and 
800 to others), and from the time of the suspension until December 
14, 1914, Wilson had on hand with Harris 1,940 shares. On Decem- 
ber 14, 1914, Harris sold 1,940 shares of this stock for $30,300.99; 
î. e., at $15,619 per share. The master found that English had traced 
his 100 shares of stock, and awarded to him a lien in class A for 
$1,561.90. This conclusion of the master was based upon the theory 
that English had a claim superior to those of the margin traders. In 
other words, as Wilson owed only 900 shares of this stock to cash 
customers, and had on hand with Harris 1,940 shares, the master 
has awarded in full to the cash customers, and it would follow from 
this holding that margin customers, who had traced, under Gorman v. 
Littlefield and Duel v. HolHns, would receive only their pro rata of 
the remaining shares. Using, for purposes of illustration, thèse fig- 
ures as to Ray ConsoHdated, and, for the moment, not referring to 
other features of any particular claim, the effect of the master's hold- 
ing is that 900 shares are available to cash customers in class A, and 
the remaining 1,040 shares are to be prorated among those who hâve 
traced, but who are not cash customers. The total number of shares 
held by customers who were "long" of Ray Consolidated at the time 
of the suspension was 4,140, so that if customer John Doc (for in- 
stance) were in this latter class, and traced 100 shares of Ray Con- 
solidated, he would be entitled only to his pro rata of 1,040 shares. 
In other words, after deducting from the total of 4,140 the 900 full 
paid, the remainder would be 3,240, and, as John Doe owed 100 
shares, his proportionate ownership of the securities thus remaining 
would be ^""/saio. There would be 1,040 shares left with which to 
satisfy claims for 3,240 shares; wherefore it would follow, from the 
master's theory, that John Doe would be entitled to ^""/amo of 1,040 
shares. 

This view of the master follows a rather ingénions argument, which 
carries the theory of presumptive restoration to its ultimate limit. The 
theory now pressed is that it must be presumed that when the stock- 
broker, for his own purposes, was converting Ray Consolidated, he 
converted those shares belonging to margin customers, because he 
owed the cash customers the highest duty not to deal wrongfully with 
their securities. The difficuhy with this theory, as I see it, is that it 
confuses tracing with priority. Preliminarily, it may be stated that, 
where a claimant has traced by certificate number, or, under Gorman v. 
Littlefield, where there is no other claimant for the same kind of 
stock, such claimant so tracing is entitled to ail of that stock represent- 
ed either by the identical certificate number or by the same kind of 
stock "in the box" of the bankrupt, as the case may be. Whether such 
a claimant shall be then placed in class A or B dépends upon the char- 
acter of the equity of that claimant as developed by the facts. 

It thus remains to consider what the relations are between cash cus- 
tomers and margin traders under such circumstances as were passed 
upon by the master in respect, for instance, of Ray Consolidated. The 
stockbroker, of course, had no right whatever to hypothecate a security 
of a cash customer. Under the agreement between the broker and his 
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niargin customers the security of a margin customer cbuld be loaned 
ijy the stockbroker or pledged by him for' the sum due thereon, or for 
a greater sum, without furlher notice to the margin customer. The se- 
curities belonging to a niargin customer, against whom there was a débit 
balance, could be and were lawf ully hypothecated, and securities of such 
a margin customer could be taken out of the pledge to enable the bro- 
ker to lend the "long" margin customer's stock to the "short" custom- 
ers; but the broker had no right to use the hypothecated securities of 
the margin customer for his own purposes. If the broker sold any 
securities in the pledge for his own spéculative account, he was guilty 
of conversion. The testimony in regard to Ray Consolidated is as 
follows : 

"Q. Will you tell us wlth regard to Ray Conssolidated the condition, tlie net 
coiiditiou, at the date of the l'allure? A. l.!)-10 sliaies. 

"By Mr. Gaylord: Q. The loags and shorts, you menn, niul botwcen Wdlson 
and his customers, the total? A. ïhere was 4,040 shaies Ueld for various 
cli(>iits. 

"Ky Mr. MItchel: Q. And the total ninount of shorts? A. At that time the 
firm was short 2,100 shares. 

"By Mr. Reynolds: Q., No customer was shoi't any shares? A. No. 

"By Mr. Reinington: Q. The firm was shorlV A. Yes." 

[14] There was a list prepared by Mr. Ogden from the books of 
Wilson, which showed Ray Consolidated owing to long customers 4,140 
and owing by short customers 2,200; but the above-quoted testimony 
of Gauthier (without référence to additional testimony) is clearly con- 
trolling. What this testimony means, therefore, is that prior to the 
suspension Wilson converted to his own use 2,200 shares of Ray Con- 
solidated out of the 4,140 shares of that stock which lie should hâve 
had on hand. In other words, it is impossible for any one to say 
whether, as matter of fact, he converted the shares of cash customers 
or of margin customers, or, putting the matter another way, it may 
very weil be that he converted securities belonging both to cash cus- 
tomers and to margin customers. At this point it is urged that it 
must be presumed that he selected the stock of the margin cus- 
tomer for the purpose of converting it, leaving untouched the stock 
of the cash customer. The difficulty with this theory is that the 
stockbroker had no more right to couvert the stock of a margin 
customer than he had to convert the stock of a cash customer; for, 
although the broker had the right to pledge or lend the margin cus- 
tomer's stock under the terms and within the limits of his agree- 
ment with the margin customer, he was not thereby authorized to 
convert it. The conclusion of the spécial master in this regard can 
be sustained only by invoking the purest kind of légal fiction, not 
in my opinion justified by anything said in Gorman v. Littlefield, 
supra, or Duel v. Hollins, supra, or to be inferred therefrom. The 
logical procédure, it seenis to me, is that the first requirement laid up- 
on a claimant is to trace his stock or its identifiable proceeds. If he 
fails in that regard, no matter how grievous the wrong, he becomes a 
gênerai créditer. ^Vithout discussing in détail the principles laid down 
in the Gorman and Duel Cases, supra, the ultimate resuit is that the 
claimant must find physically in existence either the précise certificate 
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or a stock in kind, or the earmarked proceeds where there is a liquida- 
tion, as in the case at bar, and, if there are not enough shares to satis- 
fy the particular group of claimants, then such claimants are entitled 
to their pro rata. 

So, in the case at bar, the 20 shares of M. C. Hayes were traced by 
certificate number. I shall assume, solely for the purpose of this il- 
lustration, that no other shares were thus traced by certificate number. 
There remained, therefore, 1,920 shares. Of this total Enghsh traced 
100 shares. As above stated, the total number of shares of customers 
of Wilson who were "long" of Ray Consolidated, at the time of sus- 
pension, was 4,140. Deducting from this total the 20 shares of Hayes, 
the remainder is 4,120. English, therefore, is entitled to ^°°/4i2o of 
the 1,920 shares which are left after awarding 20 shares to Hayes, or 
to 46.602 shares. As Ray Consolidated sold for $15.619 per share, the 
46.602 shares of English must be multiplied by $15.619, and the resuit 
will represent the lien of English. 

Having thus ascertained the proportion of shares to which English 
is entitled, the next inquiry is as to the class to which his claim belongs. 
It appearing that English owned his Ray Consolidated outright, his 
claim falls in class A, for reasons heretofore stated. On the other 
hand, to make the illustration complète, another claimant, who traced 
his spécifie 20 shares of Ray Consolidated, might nevertheless be placed 
in class B for reasons set forth supra. (See heading "Godwin's 
Claim.") 

[15] The master found that Knowles' 1,000 shares of Ray Consol- 
idated had been converted prior to bankruptcy in an amount sufficient 
to pay his debt in fulL The cost price of Knowles' 1,000 Ray Consol- 
idated was $21,685. Th^ débit balance against Knowles was only 
$11,108.60. Under my interprétation of Ex parte Bamford and Ex 
parte Braun, supra, this puts the claim of Knowles in class A. Using 
the illustrative figures, this would entitle Knowles to ^''""/4i2o of 1,920 
shares of Ray Consolidated, or 466.02 shares of that stock. Multiply- 
ing 466.02 by $15.619 would give the total amount for which Knowles 
is entitled to a lien. For his balance, Knowles is a gênerai créditer. 

[16] Where claimants hâve failed to prove their claim to a pro rata 
of Ray Consolidated, such failure cannot enlarge the pro rata of those 
who hâve traced. Matter of Pierson, 233 Fed. 519, 147 C. C. A. 405; 
Id., 238 Fed. 142, 151 C. C. A. 218. In giving the figures above, it 
will be understood that I am using them only by way of illustration. 
It is contended, for instance, that Wallace has traced by certificate 
numbers. It seems to me, on the évidence, that Wallace has traced 200 
shares by certificate numbers (Nos. 20,523 and 27,770), but has not 
traced by certificate number his remaining 300 shares. (It is not clear 
to me what has been held by the master in this regard. This point may 
be taken up on the settlement of the order.) 

In view of the fact that the conclusions under this heading aft'ect a 
number of claims, the gênerai principles will be restated, even at the 
expense of répétition : 

[17] Where, by reason of conversion, less shares of a certain stock 
are found "in the box" than are necessary to satisfy the claims of 
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"long" customers, the procédure is first to trace. If a claimant identi- 
fies his stock by certificate number, etc., he is entitled to reclaim that 
stock or its proceeds. After such specifically identified shares are 
withdrawn from the total of shares, the remaining claims will be pro- 
rated under Duel v. Hollins, supra. After the proper pro rata has 
been assigned to each claimant who has successfully traced, then the 
equities of the claimant will be considered, in order to détermine 
whether the claim f ails under class A or class B. 

[18] I hâve not discussed any of the contentions revolving around 
the fact that the stock was in the Harris pledge, and not physically in 
the Wilson box, because I regard that fact as immaterial for the pur- 
poses of the discussion under this head. Further, if there are any 
cases where there are less shares found than are necessary to satisfy 
the claims of "long" customers, but where it can be shown that stock 
has been legitimately used under the terms of the agreement to cover 
short sales, then, obviously, the situation is différent. In such instanc- 
es, it is a proper and fair presumption that the broker utilized only 
those securities which he had the right to lend, leaving unaffected the 
securities paid for by cash customers. I hâve not attempted to ex- 
amine the détails of each claim, and the proper classification thereof 
may be taken up upon the settlement of the order. 

Date of Valuation of Securities. 

It has happened in this case, and doubtless will in others, that some 
securities hâve survived the liquidation. Where the market has arisen, 
those whose securities were sold suffered accordingly ; but that fact 
should not enable the fund to be increased by the additional présent 
market value of those securities which have.not been sold. The con- 
tribution which a claimant, whose securities hâve survived liquidation, 
is called upon to make, is ordinarily the amount which his securities 
were worth at the date of bankruptcy. If, for instance, such a se- 
curity was worth $50 at that date and is now worth $100, the amount 
in the fund will be $50, and it is due to the unpreventable accidentai 
good fortune of the claimant that he may now hâve ail above the $50. 
If the security had gone down, the fund would hâve been better off, 
and the claimant worse off. In other words, such claimant may pay 
into the fund the sum of $50 and take his stock, or, failing so to do, 
the stock may be now sold, and from the proceeds $50 thereof paid 
into the fund, and the balance paid over to the claimant. This ap- 
plies in cases like those of Rolph, Conant, and Fiske. Appeal of Mary 
H. Hudson, supra. 

As above stated in this case, owing to the peculiar conditions, the 
value of the securities should not be taken as of the daté of bankrupt- 
cy, but must be taken as of the date of the opening of the Stock Ex- 
change, or as soon thereaf ter as there was a sale of the particular kind 
of stock in question. 

Particular Claims. 

Attention has been called to various instances in which it is con- 
tended that there is some error in calculation by the master. I do not 
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now pass upon thèse contentions, but refer thèse détails to the master. 
He can readily détermine whether or not thèse contentions are cor- 
rect. In passing on the varions claims, I hâve not intended to fore- 
close such détails. It has been my purpose solely to point out the 
principles governing the classification of the various claims. Except in 
so far as modified by this opinion, the master has properly dealt with 
the claims, inter alia, of Duck, Patterson, and Fiske, against which 
objection has been made. 

A Word may be added, however, as to the claim of Mrs. Duck. The 
master properly found that this claimant had traced 20 shares of Mexi- 
can Petroleum into the Harris pledge. In addition, on August 1, 1914, 
she owned 50 shares of Kansas City Southern, but was short 200 Read- 
ing. After debiting Mrs. Duck's account with $14,000 for the short 
sale of Reading, she had a crédit balance of $2,071, and was "long" 20 
shares of Mexican Petroleum. 

[19] If it be assumed that the évidence showed she was a margin 
trader, and that her long stock and cash were security to the broker 
for the 200 Reading, nevertheless the situation was that she had a cash 
balance, and was long her Mexican Petroleum stock. Obviously, that 
is only another way of saying that she owned the Mexican Petroleum 
outright, and that her position, in equity, is no différent from that of 
a cash customer who had no marginal transactions. In his finding in 
this regard the master was right. 

Claims of Various Persons Represented by Mr. Scott, Messrs. Noble, 
Estabrook & McPIarg, and Messrs. McDonnell & Lebett. 

[20,21] The master dismissed various claims, because the claim- 
ants had failed to trace their stocks into the Harris pledge, by reason 
of the fact that no proof was given, other than the testimony of Wil- 
son's accounting, that Harris actually purchased or received their 
stocks. Whether the master shall take proof in respect of thèse 
claims is a matter which rests in the discrétion of the court. Under 
ordinary circumstances a court would be disinclined to give further 
opportunity to such claimants. I recognize fully the time and labor 
which hâve been expended by those who hâve been active in this pro- 
ceeding, and they are entitled to that considération which is usually 
accorded to the diligent. This case, however, is peculiar. The failing 
stockbrokers had their main ofiîce in California and their branch offices 
away from New York, and ail or many of the claimants represented 
under this heading (who réside far from New York City) filed their 
claims and gave their dépositions, and it is very natural that they 
should hâve assumed that the testimony of Wilson's man, Gauthier, 
was sufficient. It is not unlikely that in a number of instances that 
testimony was enough to establish the claim. Indeed, as to Euans 
and some others (by virtue of the telegram), counsel for Auten et al. 
concède that such claimants should be placed in class A. 

If the détermination of this court should be reviewed, however, the 
appellate court might be of opinion that the claimants should posi- 
tively foUow the claims into the books of Harris. I think it advisable 
that this should be donc in their case for their own protection. In tlie 
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circumstances which I hâve outlined, I am of opinion that it would not 
be fair, and, indeed, would be harsh, to deny to thèse claimants this 
opportunity. Thèse claimants, if so advised, may theref ore supplément 
the existihg testimony by testimony as to the Harris books. The 
least expensive and most expeditious method to that end may be adopt- 
ed. The expense of stenographer's minutes, if any, for that purpose, 
and of the accountants, if any, for that purpose, will be specifically 
charged against thèse claimants. To the foregoing gênerai disposition 
there will be a slight exception as to the claim of Quillian. In his 
case, in addition to the expenses above stated, there will be deducted 
the expense of the master, if such expense shall be incurred. 

Contribution to Expenses. 

The expenses of a proceeding such as this, where the estate is that 
of a bankrupt stockbroker, may, generally speaking, be divided into 
three classes : (1) The commissions of the trustée and the allowances 
to his attorney ; (2) the allowance to the master and the disbursements 
for stenographer's minutes ; (3) those expenses which ordinarily a 
claimant would incur in order to trace his securities. 

[22, 23] (1) The commissions of the trustée are, of course, cal- 
culated on funds, which do not include either securities or their pro- 
ceeds, which claimants hâve successf ully reclaimed ; nor can any 
allowance to the attorney for the trustée be made out of such secu- 
rities or their proceeds. 

[24] (2) The allowances to the spécial master and the expenses for 
sténographie minutes must come preliminarily out of the gênerai es- 
tate. The theory is that the stock of the claimant belongs to him, 
and under the Pippey Case and In re J. F. Pierson, Jr., & Co. (D. C.) 
225 Fed. 889, at page 893 (which merely exemplify a well-known 
praictice), the claimant is entitled to his securities, or their proceeds, 
■without déduction for this class of expenses. It is the duty of the 
trustée to deliver to a claimant the securities or traced proceeds to 
which such claimant is entitled, and the trustée, in eiïect, represents 
ohly général creditors. 

Ira the practical administration, however, of estâtes such as this, 
it is difficult, and, indeed, hazardous, for the trustée to take upon him- 
stelf the détermination in controverted cases of the title ofa claimant, 
arid it is both wise and désirable in such cases, when the trustée is 
in doubtj that he should require proof to be made. If it should turn 
otit that there are not sufficient funds in the gênerai estate to permit 
a reasônable allowance to the master and the payment of stenogra- 
pher's charges, then such balance as is necessary to be paid to the 
master or the stenographer, or to both, as the case may be, should 
be equitaibly apportioned among the successful claimants. The rea- 
son for this is that it would not be possible otherwise for the court to 
détermine the rights of the claimants, and the court will protect its 
own bfficèr in such circumstances. Thèse expenses should first come 
out of thé. gênerai estate. If that is not sufficient, thénthey should 
corné, pfo rata oiit of the securities or their proceeds âvailable to 
class B claimants. If not satisfied out of class B securities of pro- 
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ceeds, then the balance, if any, for this purpose, should be appor- 
tioned pro rata among class A claimants. 

[25] (3) It was necessary for the trustée to engage accountants to 
unravel the détails contained in the Harris books. An order has been 
made apportioning this expense among various claimants including the 
trustée. (Exhibit B, attached to pétition of M. & L. W. Scudder, dated 
April 14, 1917.) No question has been raised as to the reasonableness 
of the charges. While it is true that the trustée represented gên- 
erai creditors, and doubtless has done everything in his power in their 
interest, nevertheless it is also true that the work on thèse accounts 
was for the benefit of the claimants, and work which it would hâve 
been necessary for them to bave done, if this arrangement had not 
been made. Thèse disbursements, in my opinion, were therefore 
chargeable to each claimant in the amounts set forth in the pétition 
of M. & L. W. Scudder. In a case such as that of Mrs. Conant, who 
was able to trace her securities without the aid of the accountants, no 
charge for that service should be made. I do not understand that 
what I bave set forth supra as to contribution conflicts with the con- 
clusions of the spécial master set forth at page 114 et seq. of his 
report; but I bave indicated my views because of the fact that some 
questions in this regard were suggested on the argument. Thèse con- 
clusions of the spécial master as thus interpreted by me are approved. 

In order to avoid misunderstanding, 1 think it désirable to state 
that under this heading I am referring only to the case of a bank- 
ruptcy of stockbrokers. In the ordinary mercantile bankruptcy, the 
claimant can point to his spécifie merchandise, and in such case usual- 
ly he is entitled to reclaim without contribution of any kind ; but 
a bankruptcy of the character of that at bar must be treated differ- 
ently because of the practical considérations above referred to. Pos- 
sibly, wben the figures are rearranged, this discussion as to contribu- 
tion to expenses may prove académie. 

Conclusion. 

Except in the respects hereinbefore set forth, and saving correc- 
tions in figures which the master may make, and any necessary recast- 
ing of accounts, his report is approved. 
252 F.— 42 
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THE CUBABIST. 

(District Court, S. D. Alabama. August 13, 1918.) 

No. 1701. 

.1. Seamen ^=>24 — Wages— "Aftee the C'abqo has been Discharged." 

Rev. St § 4529, as amended by Seamen's Act (Comp. St 1916, § 8320), 
providlng that seaman on vessel making for^slgn voyage shall be entltled 
to his pay within 24 hours "after the cargo has been discharged," does 
not entitle a seaman to lils wages in full up to the time the cargo has 
been discharged at any port or ports; the quoted words being used in 
the sensé of the termination of the voyage for which the seaman has 
been employed. 

2. Statutbs ©=208 — Construction. 

Words in a statute are not to be glven their ordinary meanlng, when 
the eontext shows that they were intended to be given some other 
meanlng. 

3. Statutes iS=>205— Construction. 

In determlning meaning of words in statute, the whole statute must 
be construed together, so as to get a hanuonious construction of the 
whole, if it ean be done. 

4. Seamen <S=324 — Wages. 

Under Rev. St. § 4529. as amended by Seamen's Act (Comp. St. 1916, § 
8.320), a seaman is entltled at once upon his discharge to one-thlrd of 
the balance of the wages then owing to him, and not to a bonus equal to 
such an amount. 

5. Seamen <@=5l8— Refusal to Pat Wages — "Without Sufticient Cause." 

Under Rev. St. § 4529, as amended by Seamen's Act (Comp. St. 1916, 
§ S320), as to master who refuses or neglects to make payment "without 
sufficlent cause," having to pay seaman double wages, it is only In cases 
where the refusai to make payment is wlllful, and without justification 
or excuse, that double pay should be given. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Without Sufflcient Cause.] 

6. Seamen <S=24 — Wages— "When the Voyage is Ended." 

L'nder Rev. St. § 4530, as amended by Seamen's Act (Comp. St. 1916, 
§ 8322), providing "and when the voyage is ended," every seaman shall 
be entitled to the remainder of his wages due as provided by section 4529 
(section 8320), the voyage is ended for any particular seaman when his 
period of employment under his contract ends. 

7. Infants <@=358(1) — Wages— Minoes. 

Seamen, who were under 21 years when they slgned shlpping articles, 
were not bound thereby, and are entitled to their diseharge and pay, 
alfhough the period of employment under their contract is not ended. 

In Admiralty. Libel by Henry W. Gordon and others against the 
steamship Cubadist. Decree for three of libelants, and libel dismissed 
as to others. 

Howard & Pegues, of Mobile, Ala., for libelants. 
Palmer Pillans, of Mobile, Ala., for claimant, 

ERVIN, District Judge. This is a libel filed by Henry W. Gordon 
and several other seamen against the steamship Cubadist, in which 

Q=9Foi otber caaes see same toplc & KBY-NUMBER in ail K«y-Numbered Dlgesta & Indexée 



THE CDBADIST 659 

they set up that they were employée! as seamen about the 18th dayol 
April in the port of Boston. The shipping articles provide as foUows : 

"It is agreed between the master and seamen or msiriners of the steam- 
ship Cubadist, of which Harry L. Mlchelson Is at présent master, or whoever 
shall go for master, now bound from the port of Boston to Puerto Padre, 
Cuba, and for such other ports and places in any part of the [West Indies 
and or Gulf of Mexico] as the master may direct, and back to the final port 
of discharge In the United States north of Ilatteras, for a tenu not exceeding 
six months." 

The vessel sailed to Puerto Padre and took on a cargo to New Or- 
léans, where she unloaded this cargo, and then proceeded to the port 
of Matanzas, Cuba, where she again loaded a cargo and brought it to 
Mobile, Ala., where she arrived on, to wit, May 20, 1918, and proceed- 
ed to unload this cargo. After arrivai at Mobile, the varions sea- 
men demanded their discharge and the full payment of their wages, 
which demand was refused by the master. The seamen then filed 
this libel, in which they contend that they are entitled to be discharg- 
ed and to be paid in full, because the voyage they signed for is ended. 

There is no dispute between the libelants and the vessel as to the 
amount of wages eamed and the amount paid on account, nor is it con- 
tended that the vessel bas retumed to a port north of Hatteras, or that 
the six months has expired, but the whole question in dispute is : Hâve 
the seamen completed the voyage they signed for, so as to entitle them 
to be discharged and paid ? The seamen base their contention upon the 
language of sections 4529 and 4530 of the Revised Statutes, as amended 
by the Seamen's Act (Art March 4, 1915, c. 153, §§ 3, 4, 38 Stat. 1164 
[Comp. St. 1916, §§ 8320, 8322]), which read as follows: 

Section 4529 : "The master or owner of any vessel maUing coasting voyages, 
shall pay to every seaman hls wages within two days after the termlnation 
of the agreement under whleh he was shlpped, or at the time such seaman Is 
discharged, whlchever first happens; and In case of vessels maklng forelgn 
voyages, or from a port on the Atlantic to a port on thie Paaflc, or vice versa, 
wlthln twenty-four hours after the cargo has been discharged, or wlthln four 
days after the seaman has been discharged, whlchever flr.st happens ; and In 
ail cases, the seaman shall be entitled to be paid at the time of hls discharge 
on account of wages a sum equal to one-third part of the balance due liim. 
Every master or owner who refuses or neglects to make payment In the 
manner hereinbefore mentioned without sufficlent cause, shall pay to the 
seaman a sum equal to two days' pay for each and every day durlng which 
payment Is delayed beyond the respective perlods, which sum sliall be recover- 
able as wages in any clalm imide before the court; but this section shall not 
apply to masters or owners of any vessel the seamen of wliich are entitled 
to share In the profits of the cruise or voyage." 

Section 4530 : "Every seaman on a vessel of the United States shall be en- 
titled to receive on demand from the master of the vessel to which he be- 
longs one-half part of the wages which he shall hâve then earned at every 
port where such vessel, after the voyage has been commenced, shall load or 
dellver cargo before the voyage is ended, and ail stipulations In the contra et to 
the contrary shall be vold : Provlded, such a demand shall not be made before 
the expiration of nor oftener than once in five days. Any failure on the part 
of the master to comply with this demand shall release the seaman from 
hls contract, and he shall be entitled to full payment of wages eamed. And 
when the voyage is ended, every such seaman shall be entitled to the re- 
mainder of the wages which shall then be due hlm, as provlded in section 
forty-flve hundred and twenty-nlne of the Revised Statutes: Provlded fur- 
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ther, that notwlthstandlng any release slgned by any seaman under section 
forty-flve hundred and fifty-two of the Revlsed Statutes, aiiy court having 
jurisdiction may, upon good cause sbown set aside sucli release and take such 
action as justice shall require: And provided furtber, that this section sliall 
apply to seamen on forelgn vessels while In harbors of tlie United States, and 
tbe courts of the United States shall be open to sucli seamen for its euforce- 
ment." 

[1] It îs contended by libelants that they are entitled to full pay, 
even if net to a discharge, under the second paragraph of section 4529, 
which provides that the seaman shall be entitled to bis wages "in the 
case of vessels making foreign voyages * * * within twenty-four 
hours after the cargo has been discharged, or within four days after 
the seaman has been discharged, whichever first happens." It will 
be noticed that the language does not expressly state that the seaman 
shall be entitled to bis discharge when the cargo has been discharged ; 
hence the argument is that the statute provides that the seaman shall 
be entitled to his wages in certain contingencies, one of which is the 
discharge of the seaman, either by the termination o£ the time for which 
he is employed, or for any other reason, or when the cargo has been 
discharged. 

It is urged upon me that this language as written necessarily im- 
plies that the seaman is to be paid his wages in full up to the time the 
cargo is discharged at any port or ports at which the vessel ealls and 
unloads her cargo. To illustrate the contention by the case shown 
hère: The vessel went from Boston to Puerto Padre and loaded a 
cargo which she discharged at New Orléans. She then went back to 
Matanzas and loaded another cargo, which she discharged in Mobile, 
and that hence, under the language of the above statute, the seamen 
were entitled to be paid their wages in full as earned at both New 
Orléans and Mobile. 

[2] It is urged with earnestness that the words used in a statute 
are to be so construed as to give the words used their ordinary mean- 
ing. This rule of construction is not always to be followed ïiterally. 
It is true that words used are to be given their ordinary meaning gener- 
ally, but one should never lose sight of the purpose intended to be ac- 
complished by statute, and the words used are not to be given their or- 
dinary meaning, when the context of the statute shows that they were 
intended to be given some other meaning. 

[3] Again, in getting at the meaning of words as used in a statute, 
the whole statute must be construed together, so as to get a harmonius 
construction of the whole statute if this can be done; otherwise, we 
would bave one part of a statute given one construction and another 
part an entirely différent construction, so that the parts will be incon- 
sistent with each other. A careful reading of section 4529 will show 
that Congress intended that the seamen should be paid their wages in 
full when their term of service is ended, either by performance or dis- 
charge, Each of the instances in which the seaman is entitled to his full 
wages shows that this was intended, and when we examine the lan- 
guage used, which says that in case of the vessel's making foreign 
voyages, the seaman shall be entitled to his pay within 24 hours after 
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the cargo has been discharged, thèse words "after the cargo has been 
discharged" manifestly were used in the sensé of the termination of the 
voyage for which the seaman had been employed. 

When thèse statutes were originally written, it was customary for 
the crews of the vessel to load and unload the cargoes. That custom 
has in course of time been entirely changed, so that now the loading 
and imloading of the cargo is performed by stevedores, who them- 
selves furnish the hands to put the cargo aboard and store it on the 
vessel, and to take it ont of the vessel and deliver it on the shore. 
This will explain the provisions in this statute, requiring the seaman 
to remain until the cargo is discharged, because the cargo was then 
discharged by the seaman, and his employment was not ended until 
he had helped discharge the cargo. This construction must neces- 
sarily be the one adopted, unless there is to be a conflict between the 
provisions of section 4529 and those of section 4530, because section 
4529 provides for the payment to the seaman of his wages in full, 
while section 4530 provides for the payment to the seaman of "one half 
part of his wages which he shall hâve then earned at every port where 
such vessel, after the voyage has been commenced, shall load or de- 
liver cargo before the voyage is ended. * * * y\nd when the voy- 
age is ended, every such seaman shall be entitled to the remainder of 
the wages which shall then be due him, as provided in section 4529." 

It will be noticed hère that this half part of the wages is payable 
at each port where the vessel shall load or deliver cargo. Now, to 
put the construction which is sought upon the language used in sec- 
tion 4529, would make that section require the payment to the seaman 
in full of his wages, when the cargo was discharged, and section 4530 
would provide for the payment to the seaman of only one-half of his 
wages when the same thing was donc. It is manifest that thèse two 
sections would then be in hopeless conflict. The courts hâve ail agreed 
that the purpose of the provisions of section 4530 which authorizes 
the vessel to retain one-half part of the wages which hâve been earned 
by the seamen was to enable the vessel to hâve some hold upon the 
seaman to induce him to perform his contract of service in full, so 
that he would himself hâve an inducement to prevent him from for- 
feiting his contract. 

I am therefore constrained to overrule the contention of the sea- 
men and to hold that the words used in section 4529, giving the sea- 
man the right to his wages on a f oreign voyage, when the cargo has 
been discharged, were used to indicate a termination of the period for 
which the seaman had been employed. 

[4] There is another expression in this section which at first blush 
is conf using. It is found in thèse words : 

"And In ail cases, the seaman shall be entitled to be paid at the time of 
his diseharge on account of wages, a, sum equal to one-third part of the balance 
due liim." 

This language is open to two constructions : One is that the seaman 
is to be given a bonus when he is discharged, equal to one-third part 
of the balance of the wages then owing to him, while the other con- 
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structîon is that he shall be paid at the time of his discharge, one-third 
of the balance then owing to him. Thelanguage used is awkwardly 
expressed, but bearing in mind that the provision for the payaient to 
the seaman of the balance of his wages, which précèdes this language, 
did not give them to him, except at the end of some enumerated pe- 
riod of time, I think that the purpose was to give him, at once upon his 
discharge, one-third of whatever balance was then owing, so that he 
might hâve something on which to live until the balance of the wages 
were payable to him. 

[ 5 ] There is a confusion as to another part of this statute, which 
reads as f ollows : 

"Every master or owner, who refuses or negleots to make payment In the 
mnnner herelnbefore meiUloned, icithout sufflcicnt cause [italics mine] sliatl 
pay to the seaman a sum etjual to tvvo days' pay for eaeh and every day 
during which payment is delayed beyond the respective periods, which sum 
shall be recoverable as wages in any claim made before the court." 

It has been contended that, wherever the seaman recovers his wages 
af ter a refusai of payment has been made by the master, this recovery 
should hâve added to it double pay for the period following the de- 
mand and until the hearing. I cannot agrée with this contention, for I 
do not think the words "without sufficient cause" are intended to mean 
this. If this were the meaning intended, the words "without sufficient 
cause" would hâve been omitted, and the language then used would 
hâve expressed this meaning. The inclusion of thèse words, however, 
négatives this idea. 

What, then, is meant by the words "without sufficient cause"? 
There are numerous instances where masters hâve been known to will- 
fully refuse to pay seamen their wages. In thèse cases I think it un- 
questionable that, if the seaman recovers, he should also recover double 
pay. There are, however, other cases where the master may hâve just 
cause to doubt whether the seaman is entitled to demand his pay, or 
cases where it may be a very close question. I do not think that the 
statute was intended to penalize any master or vessel for exercising 
Sound judgment and discrétion, or to require them to surrender such 
judgment under a penalty of double pay. I think the language used 
carries with it the idea that, where the court finds that the master's re- 
fusai was willful and without justification or excuse, double pay should 
be given, but where the master was exercising a reasonable and proper 
discrétion, and the question was doubtful, it reserves to the court the 
power to pass upon the question of the reasonableness or the sufficien- 
cy of the excuse of the master, and give or deny the double pay, ac- 
cordingly as the court may find the contention of the master to be hon- 
est or a mère pretext. 

[6] Another question has been pressed upon me, which is the con- 
struction of the language used in section 4530, where it says: 

"And when the voyage is ended, every such seaman shall be entitled to the 
remainder of the vs'ages which shall then be due him, as provided In section 
four thousand ûve hundred and twenty-niue of the Kevised Statutes." 
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It is contended hère that the voyage is ended whenever the vessel 
carries a cargo f rom one port to another and there unloads it. I can- 
not accept this contention. I think the language used imports the idea 
that the voyage is ended for any particular seaman vk'hen his period of 
«mployment under his contract ends. The voyage might be ended for 
one seaman at one port, for another seaman at another port, and for 
still a third seaman at a différent port; for instance, a vessel might 
sail from Mobile to Havana, Cuba, thence to the River Plate, thence 
to Jacksonville, Fia., and back to Mobile. She might employ a number 
of her crew to take the whole round trip, another part to go only as 
far as Havana, and another part to the River Plate. Now the voyage 
would be ended as to each of thèse seamen at the point where his con- 
tract for services terminated. 

I hâve gone more into the détail in discussing the varions conten- 
tions made as to the proper construction of thèse two sections, because 
neither I nor the proctors in this case hâve been able to find any con- 
struction by other courts of thèse sta tûtes in this respect, though thèse 
proctors hâve searched diligently for such constructions. I hâve given 
the conclusions I reached and the reasons which prompted me to reach 
them, hoping that other judges, as the questions may arise before them, 
will criticize and correct or amplify them as their expérience and judg- 
ment may indicate. 

[7] Among the libelants who joined in this libel, there were three 
over the âge of 21 years at the time the libel was filed, and thèse three 
are Henry W. Gordon, Hermann Zahlit, and William Burman. I am 
of the opinion, therefore, that as to thèse three that they are not enti- 
tled to recover, and as to them the libel should be dismissed. There 
are, however, three others, Frans Westra, Hans Larsen, and Adolph 
Aarons, each of whom were under the âge of 21 years at the time they 
signed the shipping articles. Seing under 21 years of âge, they were 
not bound by their contract, and hence are entitled to their discharge 
and pay. Belyea v. Cook (D. C.) 162 Fed. 180. 

There being no dispute about the balance of the wages owing to 
thèse men, a decree will be entered in favor of each one of them 
against the vessel for the amount shown to be due them, with costs. 
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McCATTLI^DINSMOEB CO. v. CHICAGO, M. & ST. P. RY. CO. 

(District Court, D. Minnesota, Fourth Division. August 23, 1918.) 

1. Caeriers ©=135 — ■IttABiLiTY— Interstate Commerce Act. 

TJnder the Cummins amendment of March 4, 1915, to the Interstate 
Commerce Act, which declared that carriers should be liable for the full 
aetual loss, a common carrier, where wlieut was lost In transit Is liable 
for the value of the grain at the point of destination, notwithstanding 
the shipment was made under a contract known as a "uniform blll of 
lading," which was part of the publie tariffs filed wlth the Interstate 
Commerce Commission, and which provided that the loss should be com- 
puted on the value of the property at the time and place of shipment. 

2. Carriers <©=5l35 — Failure to Deliver Goods^Damagbs. 

In case of nondelivery, the carrler's common-law liability is the value 
of the goods at the point of destination at the tline they should hâve 
been delivered. 

At Law. Action by the McCaull-Dinsmore Company against the 
Chicago, Milwàukee & St. Paul Railway Company. Judgment for 
plaintiff. 

Cobb, Wheelwright & Dille, of MinneapoHs, Minn., for plaintifï. 
F. W. Root, of MinneapoHs, Minn., for défendant. 

MORRIS, District Judge. I hereby find the following facts estab- 
lished by the agreed written statement of facts and by the admissions 
of the parties : 

Flndings of Fact. 

(1) That the plaintiff was and is a corijoration, duly created, organlzed, 
and exlsting under the laws of the state of Minnesota, and a citizen of said 
State, having it» principal place of business in the city of MinneapoHs, coun- 
ty of Hennepin, state of Minnesota, and is a résident and inhabitant of said 
Fourth division. 

(2) That the défendant was and is a railway corporation of the state of 
Wisconsln and a citizen thereof, and was and is a common carrier of freight 
and passengers for hire in and betweeil the states of Wisconsln, Minnesota,^ 
South Dakota, North Dakota, Montana, lowa, and Nebraska. 

(3) That at Three Forks, Mont., a station on the Une of défendant, on the 
17th day of November, 1915, there was delivered to the défendant, in Cana- 
dian Pacific car No. 210470, by the Tliree Valley Co-operatlve Assoc-iation, 
87,840 pounds, or 1,464 bushels, of No. 2 hard Montana wheat, consigned and 
for transportatlon to the McCaull-Dinsmore Company, for account of the 
McCauU-Dinsniore Company, Omaha, Neb., and that said wheat was the 
property of the plaintlfl:'. 

(4). That at the time of such delivery of said wheat to the défendant there 
was entered into between the conslgnor thereof and the défendant a certain 
contract for the purpose of such recelpt, transportatlon, and delivery, which 
said contract is commonly known and referred to as a "uniform blll of 
lading." 

(5) That said contract was a part of the published tariffs, legally publish- 
ed and flled wlth the Interstate Commerce Commission. That said tariffs 
provided, among other thlngs, a rate of transportatlon based on and controll- 
ed by said blll of lading or contract; and said tarife further provided that,, 
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in cases w-here the slùpper was not agreealile to sMppîng under the tenns 
of saitl eontraet or 1)111 of lading, then a liigher rate of transportation was 
provided by said tariffs. 

(6) That said contract or bill of lading provided, aniong dtlier things, as 
follows: "Tlie amount of any loss or damage for which any carrier is liable 
sball be computed on the basls of the value of the property at the place and 
tline of shipment under thls bill of lading, Including freight charges, if paid." 

(7) That on or about the 5th day of Deceinber, 1015, said car and contents 
were wrecked in transit, and the said wheat beeame so mixed and commingled 
with other wheat of other persons as to cause its identity to be lost, and no 
part of said grain was ever transported to destination. 

(8) That ten days was a reasonable time for the transportation of said car 
of grain from said Three Forks to said Omaha. That the value of sàid wheat 
at the place and tlme of shipment was 82 cents per bushel. That the fair 
market value of said wheat at destination, at the tlme when it should bave 
been there dellvered to the plalntltf, with Interest, less lawful freight charges, 
Is the sum of $1,422.11, of which the plaintiff received from the défendant, 
on Mareh 8, 1916, the sum of $1,200.48. 

(9) That after the rate was^ fixed by the Interstate Commerce Commission 
the freight charges received by the défendant on said shipment of grain were 
based upon the weight of the grain shlpped without regard to value. That 
the défendant contends that, by vlrtue of said provision in said bill of lad- 
ing, it is liable only for the value of said wheat at the place and time of 
shipment. That the plaintiff contends that the défendant is liable for the 
market value of the wheat at destination at the time when it should bave 
been there dellvered to the plaintiff, less lawful freight charges. That thls 
is a suit and prooeedlng arising under the act of Congress of February 4, 
1887 (24 Stat, 379, c. 104), and the several acts amendatory thereof, includ- 
ing the so-called "Cummins Amendment" of March 4, 1915 (Act March 4, 
1915, c. 176, as Stat. 1196 IComp. St. 1916, *§ 8592, 8604a]), and is a suit and 
pwceedlng arising under the Constitution and laws of the United States. 

Conclusion of Law. 

As a conclusion of law the court finds that plaintiff is entltled to judgment 
«.gainst the défendant for the suni of $221.63, with interest thereou slnce the 
27th day of November, A. D. 1915, together with its costs and disbursements. 
Let judgment be entered aecordingly. 

[1,2] The sole question in this case is whether the loss to the 
shipper is to be measured by the value of the property at the place 
of destination at the time it should hâve been delivered, or by the 
value of the property at the time and place of shipment ; and the dé- 
cision of this question must dépend upon whether or not the provision 
or stipulation in the bill of lading, issued by the carrier and accepted 
and agrèed to by the shipper, that the loss should be measured by the 
value at the time and place of shipment and settled on that basis, was 
valid under the Cummins Amendment of March 4, 1915, to the In- 
terstate Commerce Act, v^'hich was the law in force at the time of the 
shipment and of the loss. This amendment was passed after the déci- 
sions of the Suprême Court on the Carmack Amendment (Act June 
29, 1906, c. 3591, § 7, pars. 11, 12, 34 Stat. 595 [Comp. St. 1916, 
§§ 8604a, 8604aai) cited by counsel had been rendered, and it is ap- 
parent from its language that its proposai and enactment were caused 
by thèse décisions, and that it was ainied directly at them. Viewed in 
the light of those décisions and of the purpose evidently sought to be 
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accompHshed, it is difficult to see how its language could be more 
sweeping : 

"Shall be liable * * * for tlie full octual losg • • * caused by U. 
• * * notwithstanding any limitation Ithe itallcs are mine] of llabillty or 
limitation of the amount of recovery or représentation or agreement as to 
value in any such recelpt or bill oif lading, or in any contract, rule, régula- 
tion, or in any tariff filed wlth the Interstate Commerce Commission; and 
any such limitation, wlttiout respect to the manner or forra in whlch it is 
sought to be made, Is hereby declared to be unlawful and vold." 

This is the language of the amendment so far as it touches this 
case. The first proviso indicates the cases, of which this is not one,, 
and thé only cases, exempt from that language, and the only way in 
such cases of avoiding its terms, and thus emphasizes and, if that 
were possible, makes more sweeping those terms. I do not see that it 
can make any différence under the language quoted that this bili of 
lading was provided for in the schedûle of rates filed with the com- 
mission, and that that schedûle of rates also provided another bill of 
lading under which, îf issued and acceptéd, the rate would hâve been 
higher. 

Under this language, is the provision or stipulation above referred 
to in the bill of lading unlawful and void? If it is an agreement as 
to value, which I think it is not, it is clearly so. The answer to the 
question must therefore be found in the answer to the further ques- 
tion : Was this a limitation of the liability of the carrier, or a limi- 
tation of the amount of recovery? And it seems to me the answer to 
this question is found in the answer to the further question: What 
would hâve been the liability of the carrier, and the conséquent 
amount of recovery, îf that provision or stipulation had not been in 
the bill of lading? In the latter case there can be no question, and it 
was so admitted on the argument, as it had to be, but that the liability 
and the conséquent amount of the recovery would hâve been that 
of the common law, namely, the value of the goods at the point of 
destination at the time they should hâve been delivered ; and that this 
is the actual loss to the shipper caused by the failure of the carrier 
to deliver the goods at that time and place, whether the value is greater 
or less than at the time and place of shipment, is the foundation of 
the coramon-law rule. 

From the foregoing simple statement, I do not see how it is pos- 
sible to escape the conclusion, upon a fair and open-minded consid- 
ération of the language of the amendment and the obvious and well- 
known meaning of its terms, that this provision or stipulation in the 
bill of lading is a Hmitation of the liability of the carrier and of the 
amount of recovery, and is therefore unlawful and void. In reach- 
ing this conclusion I bave not failed to consider the very able argu- 
ment of counsel for défendant, and also what bas been said by the 
Interstate Commerce Commission, and it is with regret and not a little 
misgiving that I find myself in différence with men so able and ex- 
perienced in such matters. But, consider the matter as I may, I am al- 
ways irresistibly brought back to this simple statement and to the 
necessary conclusion therefrom. 
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I cannot see that there could be any greater difficulty, after loss 
has occurred, in ascertaining and proving the value at the time and 
place of delivery or destination than in ascertaining and proving the 
value at the time and place of shipment. If it be true, as suggested 
in the argument and by the commission, as I think it may be, that 
the conclusion which I hâve reached will resuit in difficulties and con- 
fusion in existing rules and régulations and schedules, and in some 
cases, under thèse rules and régulations and schedules, in hardship 
and injustice to the carriers, and possibly in some discrimination 
amongst shippers, the remedy will be found in facing the law, whose 
language, as it seems to me, is too plain for construction or évasion, 
squarely, and revising and reconstructing those rules and régulations 
to meet it. 



In re MULLINGS CIX)THING CO. 

(District Court, D. Connecticut. July 13, 1918.) 

No. 3613. 

1. Bankeuptcy iS=>228 — Finding of Référée — Eeview. 

A question of fact, wlien found by the référée in bankruptcy, will not 
be dlsturbed by the courts on pétition for revlew. 

2. Landlobd and Tenant <S=>101% — Insolvenoy of IjESRee — Effect. 

A lease contra et did not cease to be a subsisting obligation by reason 
of the insolvency of the lessee and tho appolntment of a receiver for it, 
aud, had the lessor not re-entered, but allowed the premises to stand va- 
cant, he could bave recovered ail of the rent as it accrued from the re- 
ceiver. 

3. BANKRrPTCT <Sc!>322 — Tenant's Insoi,vency — Measurb of Damages. 

Where lessee company became insolveiit, had receiver appolnted for It, 
and went into bankruptcy, lessor's measure of damages, provable by hlm in 
bankruptcy proceedings, is loss of bargain, différence hetween rent agreed 
upon In original lease and actual rent received from receiver and new 
tenant for balance of term. 

In Bankruptcy. In the matter of the Mullings Clothing Company, 
bankrupt. On pétition for review of an order of the référée. Order 
modified. 

See, also, 151 C. C. A. 134, 238 Fed. 58, L. R. A. 1918A, 539. 

Bronson, Lewis & Hart, of Waterbury, Conn., for claimant. 
Carmody, Monagan & L,arkin, of Waterbury, Conn., for trustée. 

THOMAS, District Judge. This is a pétition for review, filed by 
George G. Mullings, administrator upon the estate of his father, John 
B. Mullings, late of Waterbury, deceased. 

The order of the référée appealed from reads as follows : 

"Ordered : First. That the administrator of sald estate be and is hereby 
allowed to prove clalm agalnst the estate of the Mullings Olothlng Company 
in the sum of $7,500. 

®:»For other cases see aame topic & KBY-NUMBBR in ail Key-Numbered Dlgeats & Indexes 
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"Second. It Is found tliat the reniai value of the property returned to J. B. 
Miillingg in October, 1914, was at that tinie, and for the perlod of flve years 
from the date of renewal, $10,500 a year." 

The petitioner daims that this order is erroneous, in that the amount 
of the daim which he should hâve been allowed to prove against the 
bankrupt should hâve been fixed in the amount of $15,000, instead of 
$7,500. 

I/itig-ation heretofore had has already determined that the petitioner 
has a provable daim. The question to be dedded now is what amount 
shall be allowed as a daim against the bankrupt estate. 

The petitioner maintains that in accordance with the terms of the 
lease, the clothing company agreed to pay him $12,000 a year. After 
the breach of contract and surrender of the premises, the petitioner's 
intestate, after using reasonable diligence in securing a new tenant, 
finally relet the same to one Federman for $9,000 for flve years, and 
the différence, to wit, $3,000 a year for five years, or $15,000, he claims 
is the amount which the référée should hâve allowed as damages for 
the breach of contract of lease. 

This case has heretofore been before this court, and its décision is 
reported in 230 Fed. 681. Frora that décision an appeal was taken to 
the United States Circuit Court of Appeals, and its décision reversing 
this court is reported in 238 Fed. 58, 151 C. C. A. 134, L. R. A. 1918A, 
539. In accordance with the mandate of the Circuit Court of Appeals. 
the following order was passed : 

"Ordered : That the matter of pétitions of John B. MuUlngs for allow- 
ance of claim as on file be referred to Hon. Carleton E. Hoadley, référée in 
baiikruirtcy, and the said référée will relnstate said pétitions and proceed 
with the questions as to liquldating said elaim of said John B. Mullings ail 
In accordance with the opinion of the Circuit Court of Appeals for the Second 
Circuit." 

Ail of the facts in the case are fully stated in the opinions of the 
District Court and the Circuit Court of Appeals, supra. So far as 
necessary for an understanding of the questions involved in this péti- 
tion, the facts are as f oUows : 

John B. Mullings, now deceased, was the owner of a building in the 
city of Waterbury. On the 25th day of July, 1913, Mr. Mullings enter- 
ed into a contract of lease with the Mullings Clothing Company, by the 
terms of which the latter leased a portion of the building for a term 
of five years from the Ist day of October, 1914, for an annual rental 
of $12,000, payable in monthly payments of $1,(300 each. At the time 
of the exécution of this lease the bankrupt was in possession of the 
premises under a prior lease which was to expire on October 1, 1914, 
for which à rental of $800 a month was agreed to be paid. 

On the 19th day of August, 1914, the directors of the bankrupt com- 
pany voted to wind up its affairs, and two days later ail of the stock- 
holders of the company petitioned the superior court in Connecticut 
to appoint a receiver, as authorized under the statutes of the state, and 
prayed for the dissolution and winding up of the affairs of the corpora- 
tion, and such receiver was appointed. 
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The receiver, acting under instructions of the court which appointée! 
him, repudiated the lease which was to begin October 1, 1914. The 
receiver turned over possession of the premises to the petitioner's in- 
testate, who entered and took possession. After diligent efforts made 
by Mr. Mullings, the owner, a new tenant was found for the premises, 
and Mr. Mullings executed a lease to him on the 28th day of January, 
1915. This lease was to begin March 1, 1915, and was to run for a 
term of five years at an annual rental of $9,000; the rental thus obtain- 
ed being $3,000 a year less than that which the bankrupt agreed to pay 
in the repudiated lease. 

The petitioner's intestate received $800 from the receiver of the 
State court for rental for October, 1914. J. H. James, to whom the 
receiver sold the stock and fixtures of the corporation, in accordance 
with an order of the state court, took possession of and occupied the 
store and paid $800 for the use of the same for the month of Novem- 
ber, 1914. 

The référée, after hearings had, found that $10,500 was a fair annual 
rental value of the premises from October 1, 1914, to October 1, 1919. 

[ 1 ] The application of the proper rule of damages to the above f acts 
will détermine the amount of the claim. So that this review raises, not 
a question of fact, which, when found by the référée, will not be dis- 
turbed by the courts, but a question of law. 

The trustée contends that the rule of damages is the différence be- 
tween the stipulated rental and the rental value. 

The petitioner contends that the rule of damages is the différence 
between the stipulated rental and the rental secured in the reletting. 

[2, 3] The contract did not cease to be a subsisting obligation by 
reason of the insolvency and the appointment of a receiver. Had Mr. 
Mullings not re-entered, but allowed the demised premises to remain 
vacant, he could hâve recovered ail of the rent as it accrued. But, in- 
stead of doing that, he availed himself of the right he had under the 
agreement to rent the premises to a new tenant, and by so doing he 
acted in the interest of the bankrupt, by diminishing its contract of 
indebtedness to him. His agreement having expressly conferred upon 
him the right he exercised, there is nothing left to construction. Act- 
ing within the scope of his authority, and after exhausting every effort 
at his command, he relet the premises, thereby mitigating the indebted- 
ness of the former tenant. He now asks to be allowed to prove his 
claim in the amount which he has suffered by the dissolution of the 
corporation and the conséquent termination of the contract of lease. 

"Where a lessee répudiâtes or abandons his lease, tlie measure of tlie 
lessor's damases for the breach of contract is tlie différence between the rent 
stipulated in the lease and the sum for which the premises are rented to other 
parties for the remainder of the term ; and where, through no fault of the 
lessor, the premises remain vacant durinR the rennainder of the term, the 
lessor is entitled to recover as damages, the amouut of the rent reserved for 
the unexpired portion of the lease." 24 Cyc. &2',i. 

In Kalkhoff v. Nelson, 60 Minn. 284, 62 N. W. 332, where a corpora- 
tion entered into a lease with the appellants, and thereby agreed to pay 
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them a stipulated annual rental in monthly installments for the use of 
premises therein described for a term of ten years, and before the ex- 
piration of the term the corporation was dissolved by statutory pro- 
ceedings and a receiver appointed, who declined to accept the benefits 
and burdens of the lease and abandoned possession of the premises, it 
was held that by the dissolution the corporation was disabled f rom f ur- 
ther performing the obligations of the lease on its part, and the breach 
of its contract to pay rent for the unexpired term of the lease became 
total and final, and thereupon a cause of action immediately accrued to 
the appellants for the recovery of ail damages, présent and prospective, 
which they sustained by the loss of their contract, and were allowed to 
prove their claim for such damages and share ratably in the distribution 
of the estate of the corporation. 

Therefore the measure of damages is the loss of the bargain — the 
différence between the rent agreed upon in the original lease and the 
actual rent received for the balance of the term. 

As the record shows that the state receiver paid $800 rental for 
the month of October, 1914, and James, who purchased the stock 
of merchandise, also paid $800 for the month of November, 1914, and 
that the premises then remained vacant for three months and until 
March 1, 1915, when the Federman lease took efïect, the damages 
for the first year were $5,150, and for the succeeding foUr years the 
damages were $12,000 — or a total of $17,150. But, as the petitioner 
is contending that the second rule appliés hère, asks that he bê allowed 
to file his claim for only $15,000, the court will therefore assume that 
such is the correct amount, although, if the record as above stâted is 
correct regarding the rental received, the amOUnt of the provable 
claim would necessarily be, under the application of the second rule, 
the sum of $17,150. 

It bas gerterally heen held in such circumstànces as are hère pre- 
sented by this record that it is the owner's duty to use reasohable dili- 
gence to obtain another tenant at the best rental possible under ail 
the circumstànces of the case, and in this manner to redûce, as far 
as possible, the damages which the owner would be entided tO recover, 
and if, after using due diligence to obtain a tenant, and in the absence 
of bad faith or f raud in the reletting (and this record négatives such 
a claim) the owner or lessor leases the premises for the same term 
for a lesser amount than the rental stipulated in the broken lease, he 
is entitled to recover as damages the différence between the amount 
of the rental stipulated and the rental secured in the contract of re- 
letting. 

The facts in People v. St. Nicholas Bank, 151 N. Y. 592, 45 N. 
E. 1129, were strangely similar to the facts in the case at bar. There 
the lessor presented a claim to the receiver for the différence between 
the amount of rental reserved under the original lease ($12,000) and 
the amount reserved in the subletting, which was $9,000. There the 
claim was rejected hy the receiver, and that action the Court of Ap- 
peals held was error, and declared that the lessor's claim "was definite 
and without any élément of contingency." 
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In that case the Court of A'ppeals of New York, after discussîng the 
différence between the situation of a receiver of a corporation and 
an assignée for the benefit of creditors, says (151 N. Y. on page 597, 
45 N. E. 1130): 

"What the lessor, Mills, did In thls case, was to présent as his clalm agalnst 
the estate in the hands of the receiver an indebtedness whlch was definite and 
wlthout any élément of contlngency. Instead of claimlng from the reeei%-er 
the payment of ail the rent whlch was to accrue during the unexpired term 
of the lease, Mills only claimed as an Indebtedness the précise loss resulting 
from what he had been able to relet the premises for during the unexpired 
term. There was no question of a contingent liablUty, only to be ascertained 
to be such by the occurrence of future events. There was slmply the présen- 
tation of a clalm for a definite sum, as the loss which the lessor had suffered 
by the dissolution of the corporation, and the conséquent termination of the 
subsisting engagement between it and its lessor." 

The rule applicable hère is found stated in Cyc. vol. 24, at page 923, 
supra. 

In Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, the 
Suprême Court held that where a contract is renounced before the 
performance is due, and the renunciation goes to the whole contract 
and is absolute and unequivocal, the injured party may treat the breach 
as complète and hring his action at once. 

I am unable to find any case, nor do counsel for the trustée refer 
to any in their brief, which supports the rule contended for. The 
whole discussion urged by the trustée is taken up with the proposition 
of whether the referee's finding that $10,500 was a fair rental value 
was based upon the évidence. In other words, whether the referee's 
finding of fact was supported by the évidence. And if the only 
question hère presented was whether the référée had correctly found 
the facts as claimed by the trustée, this court would not, as previously 
indicated, disturb such finding of fact. But such is not the case hère. 

A careful study of the cases convinces me that the rule of damages 
hère applicable is the one urged by the petitioner, so that the rental 
value for the term is immaterial to the présent inquiry. 

But counsel for the trustée cite and rely upon Cohn v. Norton, 57 
Conn. 480, 18 Atl. 595, 5 h. R. A. 572, and Bernhard et al. v. Curtis, 
75 Conn. 481, 54 Atl. 213, to sustain the contention that the rule hère 
applicable is the différence between the rental value for the term and 
the amount stipulated in the broken lease. A careful examination of 
the reasoning in those cases discloses that the conclusion hère reached 
is not in violation of the doctrine laid down in Cohn v. Norton and 
Bernhard v. Curtis. 

Both cases are reasoned out upon the fundamental doctrine ex- 
pounded in Hadley v. Baxendale, 9 Exch. 341, 354, where it was held 
that the damages recoverable for breach of contract are — 

"such as may falrly and reasonably be eonsidered either arising naturally ; 
1. e., according to the usual course of thlngs, from such breach of contract 
Itself, or such as may reasonably be supposed to bave been in the contempla- 
tion of both parties at the tlme they made the contract as the probable resuit 
of the breach of it" 
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The Hadiey V. Baxendale rule has been generally adopted by the 
courts of this country, and the observation made by the courts re- 
specting this rijle is well expressed by. Judge Carpenter in Cohn v. 
Norton, supra, where he sàid: 

"This rule has beeii crltlcized somewhat as not being sufiiciently deflnite : 
but we apprehend tliat any difficulty of that sort lias neces.sarily ariseii froiii 
the difficulty in applylng the rule In glven cases. It is not an easy matter 
in many cases to détermine whether a glven resuit is the natiiral consetiueuce 
of a breach of a eontract, or whether It arose from a matter which may reasou- 
ably be supposed to hâve been conteraplated when the parties entered iuio 
the eontract. Oftentimes it is a question ou which men's miuds may well 
differ." 

Applying the reasoning in the tw^o Connecticut cases relied upon 
by the trustée to the instant case, the rental value of $10,500 would 
be material in case no reletting had been made, and in that case the 
petitioner could then prove his claim upon the theory which the 
trustée novk' urges. But the reletting to Federman at $9,000 (in the 
absence of bad faith or f raud, and none whatever is shown) fixes defi- 
nitely the actual value as the basis upon which the rule is to be com- 
puted. 

In view of the conclusion reached, the order of the référée is mod- 
ified, to the extent that the petitioner shall be allowed to prove his 
claim as a gênerai claim, and that he be allowed as a gênerai creditor 
to share pro rata with other gênerai creditors in the dividend to be 
paid from the estate in the sum of $15,000, as prayed for by the peti- 
tioner. 

Ordered accordingly. 
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BITNCH et al. v. UNITED STATES ex rel. and to the Use of 
TOWNSEND et al. 

(Circuit Court o£ Appeals, Elghth Circuit September 2, 1918.) 

No. 4900. 

1. JUDGMENT «S^eiO — RES JUDICATA — .JURISDICTION. 

Judgment agalnst a county is res judlcata, on mandamus against Its 
officers to compel levy for and payment of the judgment, as to the défense, 
that niight hâve been made In the action, that there was no diverslty of 
citiztnshlp between the real parties in interest to give tlie court jurfsdic- 
tion. 

2. Judgment <S=>61i) — Res Judioata — Limitations. 

The défense of limitations, available in action on judgment, is res 
judlcata, on mandamus to compel levy for and payment of the judgment 
for plaintiff in the action. 

3. Judgment <S=.511 — Collatéral Attack — Feaud. 

Fraudulent représentations as to ownershlp of the cause of action to 
show jurisdiction on the ground of diverslty of citizenship do not 
render void the judgment for plaintiff, and so are available only in direct 
suit to avoid, and not on collatéral attack In mandamus, to compel pay- 
ment of, the judgment. 

4. Judgment <®=>4.56(1) — Avoidance fob Fbaud — Diligence. 

Dlsclosure of diligence to discover the fraud is, after long delay, indis- 
pensable to obtaln relief against judgment because of fraudulent repré- 
sentations, in the action in which judgment was obtained, on the tendered 
Issue of ownershlp of cause of action to give jurisdiction on the ground 
of diversity of citizenship. 

5. Equity <s=j84 — Lâches — General Application. 

The doctrine of lâches is an équitable princlple applled to promote, but 
never to defeat, justice. 

6. Equity <g=87(2) — Lâches — Following Statutb of Limitations. 

The doctrine of lâches has no function when the analogous action or 
proceedlng at law is not barred, and no unusual conditions invoke Its 
application within the perlod of limitations to secure a just resuit. 

7. Mandamus ig=>14,3(2) — Collection of Judoment — Lâches. 

Owner of judgment against a county was guilty of no c-ulpable lâches or 
bi'each of duty, for which the court in its discrétion should refuse manda- 
mus to compel payment, though for .SO years after original judgment, dur- 
ing which the county amassed other large indebtedness, he did nothlng 
except to obtaln renewal judgments; application for mandamus being a 
year after the last judgment, and limitations for issue of exécution being 
10 years. 

8. Counties iS=>192 — Tax Levy — Railroad Aid Bonds. 

The quoted words In Laws Mo. 1857, p. 62. § 14, and Laws 1859-60, p. 
404, authorizlng a county to subscribe for stock of a railroad company, 
issue bonds therefor, and "take proper steps to protect the interest and 
crédit of the county," empower it to levy and collect suHlclent taxes to 
pay the bonds. 

9. Counties <©=3l90(2) — Spécial Tax — liiMiTATioNS. 

Spécial law authorizing a county to levy and collect suffldent taxes to 
pay its bonds Issued for railroad shares is not affected by gênerai laws 
limlting amount of taxes to support the state government or to defray the 
expenses of a county. 

10. Mandamus <S=»152 — Parties — Paying Judgment Against County. 

One writ of mandamus against ail officers of a coimty charged wlth any 
duty in the co-operative or separate steps of levylng, collectlng, and pay- 

^zsFoT otber cases see same topic & KKY-NUMBER in ail Key-Numbered Digeats & Indezea 
252 F.— 43 
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ing a tax to satisfy a judgment agalnst thé county Is proper, belng In 
reallty a proceeding against the county. 
Stone, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

Mandamus by the United States, at the relation and to the use of 
J. T. Townsend, Jr., and others, against J. T. Bunch and others, 
County Judges of St. Clair County, Mo., and others. Peremptory 
writ issued, and défendants bring error. Affirmed. 

John H. Lucas, of Kansas City, Mo. (L. E. Crook, of Osceola, Mo., 
on the brief), for plaintiiïs in error. 

William D. Tatlow, of Springfield, Mo. (Ewing Y. Mitchell, of 
Springfiield, Mo., on the brief), for défendants in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiflfs in error in this case 
are J. T. Bunch, W. H. Duncan, and W. P. Tucker, who are the coun- 
ty judges of St. Clair county, Mo., and William J. Mathews, the col- 
lector, George Virgil Higgins, the clerk, and E. M. Terry, the treas- 
urer, of that county. They complain that the court below, notwith- 
standing their return to an alternative writ of mandamus served up- 
on them, issued its peremptory writ commanding the judges to levy 
$2.50 on each $100 of the assessed value of the property in St. Clair 
county, and the collector, clerk, and treasurer to make return of 
their willingness to collect such levy and pay over the proceeds there- 
of to the relators, who are the owners of that certain judgment in 
favor of Joseph B. Townsend, Jr., J. Barton Townsend, and Charles 
C. Townsend, for $338,162.43, and against St. Clair county, render- 
ed in the court below on the 4th day of May, 1914. 

A brief statement of the origin of this judgment will materially 
aid in a ready understanding of the issues to be considered. Under 
an act to incorporate the Osage Valley & Southern Kansas Railroad 
Cornpany, approved November 21, 1857 (Session Laws of Missouri 
1857, p. 59), and an act to incorporate the Tebo & Neosho Railway 
Company, approved January 16, 1860 (Session Laws of Missouri 
1859-60, p. 402), St. Clair county issued and delivered its bonds and 
coupons. Joseph T. Murtagh brought an action in the United States 
Circuit Court for the Western District of Missouri, the predeces- 
sor of the court below, against the county on some of thèse bonds 
and coupons, and on April 24, 1884, recovered a judgment against it 
thereon. Upon that judgment of April 24, 1884, Murtagh brought 
an action in the same court against the county and recovered a judg- 
ment against it thereon on November 29, 1895. Upon that judgment 
of November 29, 1895, Murtagh brought an action against the county 
in the same court and on December 16, 1905, recovering a judgment 
against it thereon. Upon that judgment of December 16, 1905, the 
relators, to whom Murtagh had assigned the judgment, brought an 
action against the county in the court below, and on May 4, 1914, 
recovered the judgment against it thereon for $338,162.43, upon which 
the peremptory writ of mandamus in this case is based. 
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[1] One of the reasons why the county judges iilsîst that the writ 
should not hâve issued is that they allège in their return to the al- 
ternative writ that ail thèse judgments were void because neither Mur- 
tagh nor the relators, ail of whom were citizens and résidents of statés 
other than Missouri, were ever the real owners of the bonds or the cou- 
pons, or the judgments thereon, but that thèse bonds, coupons, and 
judgments were always owned by résidents and citizens of the state of 
Missouri, so that no diversity of citizenship between the parties to the 
actions ever existed. But thèse alleged f acts, even if they existed, con- 
stitute no légal reason why the peremptory writ should not issue, be- 
cause the question whether they did or do exist is by thèse judgments 
rendered res adjudicata against the county, and therefore against 
its officers, who hâve no interest or standing hère, save as its agents 
or représentatives. Thèse judgments against the county rendered, 
not only every issue and défense made by the county in the actions on 
which they are founded, but every issue and défense that might hâve 
been made by the county in thèse actions, res adjudicata against it and 
its officers and agents, as between them and the plaintiffs in those judg- 
ments. Cromwell v. County of Sac, 94 U, S. 351, 352, 24 L. Ed. 
195 ; St. Louis, K. C. & C. R. Co. v. Wabash Railroad Co., 152 Fed. 
849, 861, 81 C. C. A. 643, 655 ; Commissioners v. Platt, 79 Fed. 567, 
571, 572, 25 C. C. A. 87, 91, 92; Des Moines Navigation Co. v. lowa 
Homestead Co., 123 U. S. 552, 8 Sup. Ct. 217, 31 L. Ed. 202; In re 
Sawyer, 124 U. S. 200, 220, 8 Sup. Ct. 482, 31 L. Ed. 402. And the 
défense which the county judges hère seek to interpose might hâve 
been made in any of the actions on which thèse judgments are based. 
It is too late to interpose this alleged défense now on this application 
for a mandamus upon the last judgment to compel the county offi- 
cers to levy for and pay that judgment against the county, a mandamus 
which is the mère équivalent and substitute for an exécution on a 
judgment against an individual. Rails County Court v. United States, 
105 U. S. 733, 734, 26 L. Ed. 1220; United States v. New Orléans, 
98 U. S. 381, 397, 25 L. Ed. 225. 

[2] Another contention , which the county judges make why the 
writ should not hâve issued is untenable for the same reason. That 
contention is that the writ should not hâve issued, because they al- 
leged in their return that the judgment of May 14, 1914, was void 
for the reason that more than 10 years had elapsed from the date of 
the original judgment sued on in said action, without revival or pay- 
ment made thereon, and that under the laws of the state of Missouri 
such original judgment could only be enforced by revival or payment, 
and no suit could be brought thereon. Revised Statutes of Missouri 
1909, § 1912. It is not admitted or intimated that this contention is 
Sound, or that the alleged facts therein, if they exist, would hâve con- 
stituted any défense to any of the actions on the judgments which 
hâve been recited. Lafayette County v. Wonderly, 92 Fed. 313, 317, 
34 C. C. A. 360, 364; Town of Fletcher v. Hickman, 165 Fed. 403, 
404, 405, 91 C. C. A. 353, 354, 355; Cranor v. School District, 151 
Mo. 119, 123, 52 S. W. 232; McFaul v. Haley, 166 Mo. 56, 62, 63, 
64, 68, 65 S. W. 995; Tice v. Fleming 173 Mo. 49, 53, 55, 72 S. W. 
689, 96 Am. St. Rep. 479; Goddard v. Delaney, 181 Mo< 564, 571, 
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80 S. W. 886; Bîck v. Robbins, 131 Mo. App. 670, 674, 111 S. W. 
612. Indeed, the authorities jiist cited leave little or no doubt that 
thîs contention cannot be maintained even if the facts are as alleged. 
It is not necessary, however, to discuss that question at length in this 
case, for if that contention is unsound, or if those alleged facts did 
not exist, or did not constitute any défense to any of the actions on 
the judgments, that contention and those alleged facts présent no 
Sound reason why the payment of the judgment of May 14, 1914, 
should not be enforced by mandamus. If, on the other hand, that 
contention is sound, and iif those alleged facts did and do exist, then 
that contention and those facts constituted a good défense to the 
action which resulted in the judgment of May 14, 1914, which the 
county either made or might hâve made in that action, and therefore 
that judgment renders that contention, the existence of those alleged 
facts, and the validity of the défense founded thereon res adjudi- 
cata against the county and its officers and agents, and conclusively 
estops them from availing themselves thereof now to prevent the 
enforcement of the judgment by mandamus. Even if the décision 
of the court and its adjudication of this défense on May 14, 1914, 
were erroneous, nevertheless the judgment of that date is not void, 
may not be attacked collaterally, and is equally conclusive against 
the county and its judges, for the county had notice of the action 
which resulted in the judgment, had an opportunity to défend against 
it, the court had jurisdiction to hear and détermine the défense now 
presented, had jurisdiction of the parties to and the subject-matter 
of the action, and the county did not avail itself of the only remedy 
it had, a writ of error to correct the error of the court, if it com- 
mitted any, in the rendition of that judgment of May 14, 1914. 

[3] Another reason why the county judges contend that the court 
below should not hâve issued the writ is that they alleged in their 
return that the judgments were void for fraud because the résidents 
and citizens of Missouri, whom they alleged were and are the real 
owners of the bonds and coupons upon which Murtagh sued the 
county, caused Murtagh to represent, and he did falsely and fraud- 
ulently represent, himself to be the owner of thèse bonds and coupons 
on which he obtained his judgment in 1884, in order to give color to 
his claim of adverse citizenship of the parties in that action, and to 
perpetrate a fraud upon the court which heard that action ; that thèse 
Missouri owners caused Murtagh to assign this judgment to the re- 
lators, and caused them to represent, and they did falsely represent, 
that they were the owners of the judgment assigned to them for the 
same purpose ; and that the falsity of thèse représentations was un- 
known to the county and was fraudulently concealed from it until 
the alternative writ of mandamus was issued on June 10, 1915. But 
thèse facts, if they existed, présent no légal or sufficient reason why 
the peremptory writ should not issue. If they exist, the judgments 
and the adjudications thèse judgments evidenced were not void. At 
most they were avail able only upon proof of the alleged fraud, and 
that proof was incompétent and inadmissible save in a plenary suit 
m equity to avoid the judgments for the fraud. On their faces thèse 
jxtdgments were regular and valid. There is no claim that the cou»- 
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ty was not served with proper process in the actions which resulted 
in them, or that on the facts presented to the couit it did not hâve 
plenary jurisdiction of the subject-matter or of the parties to them. 
They are therefore impervious to a collatéral attack for fraud such 
as thèse judges hère présent. Until a direct suit is brought to avoid 
thèse judgments for the alleged fraud, and a decree of avoidance 
of them therefor is rendered they, and the things they adjudicated, 
are conclusive upon the parties to them, upon the oiïicers and agents 
of the county and their privies, and they estop them from again 
litigating the matters thus adjudged. Christmas v. Russell, 5 Wall. 
290, 305, 18 L. Ed. 475: Maxwell v. Stewart, 21 Wall. 71, 22 Wall. 
77, 81, 22 L. Ed. 564; Peninsular Iron Co. v. Eells, 68 Fed. 24, 34, 
35, 15 C. C. A. 189, 199, 200; Board of Com'rs v. Platt, 79 Fed. 567, 
573, 25 C. C. A. 87, 93. 

[4] Moreover, the judges disclose the fact in their return that the 
fraud they hère plead was continually perpetrated from some time in 
1884 until June 10, 1915, more than 33 years, that it was concealed 
during ail this time, and that the county was not aware of it. The 
return fails, however, to allège how, by what acts or failures to act, 
by what représentations or m.eans, it was concealed, and it fails to state 
that the county exercised any diligence whatever, made any inquiry 
or search or endeavor, from 1884 to 1915 to ascertain who owned the 
bonds and coupons upon which the first judgment was obtained, or 
who owned the judgments, although the issue of their ownership was 
tendered to it in court in the actions which hâve been recited time 
and time again. The averments on this subject in the return, or rather 
the absence of averments upon it, fail to disclose that diligence to dis- 
cover the alleged fraud which after such delay is indispensable to 
obtaining any relief on account of it, either by a plenary suit or other- 
wise. Wagner v. Baird, 7 How. 233, 258, 12 L. Ed. 681 ; Wood v. 
Carpenter, 101 U. S. 135, 137, 138, 140, 143, 25 L. Ed. 807; Kelley 
V. Boettcher, 85 Fed. 55, 62, 29 C. C. A. 14, 21 ; Rugan v. Sabin, 53 
Fed. 415, 420, 3 C. C. A. 578, 582. 

[5-7] Another reason which the judges argue should hâve prevent- 
ed the issue of a peremptory writ is that such issue was an abuse of 
the discrétion of the court below, because they alleged in their return 
that the relators were guilty of culpable lâches, in that from April 28, 
1884, no demand was made for the payment of the debt evidenced by 
the judgment of that date, no exécution was issued upon it, and no 
application for a mandamus was made until that hère under con- 
sidération; that more than 66 per cent, of the judgment bears inter- 
est at 10 per cent, compounded annually, that the indebtedness of the 
county, ail of which is equally binding with the claim of the relators, 
is $5,000,000, and the assessable property of the county is $5,500,000. 
But from the time the county issued the bonds and coupons which 
are the subject of this litigation it owed Murtagh and the relators the 
duty to pay thèse bonds and coupons when they became due, and so 
to limit the amount of and so to pay its indebtedness with annual levies 
of reasonabile amounts upon the property in the county as would en- 
able it to discharge its debts as they matured. Neither Murtagh nor 
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the relators owed the county any duty to demand payment of their 
bonds, coupons, or judgments, and the actions against the county which 
hâve been recited left it under no misapprehension as to their désire 
for payment. It was the lâches and recklessness of the county, and 
not those of Murtagh or the relators, that created its heavy indebted- 
ness, and by failure to pay it, as it was in duty bound to do, permitted 
the accumulation of the unpaid interest. Moreover, the application 
for this mandamus is not founded on the judgment of April 28, 1884, 
but upon the judgment of May 4, 1914, and the application for the 
mandamus was made on June 10, 1915, little more than a year after 
the judgment was entered. The doctrine of lâches is an équitable 
principle, which is applied to promote, but never to defeat, justice. It 
has no function when the analogous action or proceeding at law is not 
barred, and no unusual conditions invoke its application within the 
time fixed by the statute of limitations in the analogous action at law 
in order to secure a just resuit. Brun v. Mann, 151 Fed. 145, 154, 80 
ce. A. 513, 522, 12 I^. R. A. TN. S.) 154 ; Broatch v. Boysen, 175 Fed. 
•702, 707, 99 C. C. A. 278, 283. It is generally applied in analogy to 
the statute of limitations relating to corresponding proceedings at law. 
The proceeding at law corresponding to the issue of a writ of man- 
damus to enforce payment of a judgment against a county is the issue 
of an exécution upon a judgrfient against a private individual, and 
under the statutes of Missouri such an exécution may issue at any 
time within 10 years after the entry of the judgment. Revised Stat- 
utes of Missouri 1909, § 2133. The resuit is that the relators hâve 
been guilty of no culpable lâches, no breach of duty, that ail the lâches 
and failures to discharge duty disclosed in the case hâve been those of 
the county; a déniai of the writ of mandamus under thèse circum- 
stanees would hâve tended to defeat justice and to promote injustice, 
and the court below committed no abuse of discrétion in issuing it. 

[8,9] Finally, the judges take the position that the county court has 
no power to levy a tax of $2.50 on each $100 of the taxable property 
of the county, and for that reason the writ was erroneously issued. 
In support of this position they cite section 5, p. 1324, 2 Revised Stat- 
utes of Missouri 1854-55, which provides that the annual tax on real 
and Personal property for the. support of the government of the state 
shall not exceed one-fifth of 1 per cent, of the assessed value thereof ; 
section 1, p. 1349, same statutes, which empowers the county courts 
■"to levy such sum as may be annually necessary to def ray the expenses 
of their respective counties," and déclares that "the county tax shall 
in no case exceed the state tax, on the same subject of taxation, more 
than 100 per cent." ; section 7, p. 96, General Statutes of Missouri 
1865, which déclares that the annual tax on real and personal property 
for the support of the government of the state, the payment of its debt, 
and the advancement of the public interest, shall be 40 cents on the 
$100 of assessed value; section 76, p. 121, of the statutes last cited, 
which empowers the county courts to levy such sums as shall be an- 
nually necessary "to defray the expenses of their respective counties," 
and déclares that the county tax shall in no case exceed the state tax 
on the same subject of taxation more than 100 per cent, for the Scune 
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time, and section 165, p. 1193, Wagner's Missouri Statutes 1872, which 
authorizes county courts to levy such sums as may be annually neces- 
sary "to defray the expansés of their respective counties," and dé- 
clares that the county tax shall in no case exceed one-half of 1 per 
cent, on ail taxable property. The bonds and coupons hère in litigation 
were issued subséquent to the statutes of 1865 and prior to those of 
1872. But they were not issued to support the state government, nor 
to defray the expenses of the county. The county court was not au- 
thorized by any gênerai statutes which hâve been cited to issue thèse 
bonds or coupons, nor to levy taxes to pay them, nor was its power 
to make such levies either prohibited or limited thereby, and this be- 
cause the county was expressly empowered by spécial acts of the Lég- 
islature of Missouri "to subscribe to the stock of the company, 
* * * and for the stock subscribed in behalf of the county may 
issue the bonds of the county, to raise the funds to pay the same, and 
to take proper steps to protect the interest and crédit of the county 
court" (Laws of Missouri 1857, p. 62, § 14; L,aws of Missouri 1859- 
60, p. 404), and under that authority and no other the county issued the 
bonds and coupons, and the court below has commanded the levy to 
pay them. The statutes cited by the judges are gênerai statutes which 
treat of the ordinary governmental expenses of the state and its coun- 
ties and the method of raising revenue to pay them. The acts under 
which thèse bonds were issued were spécial acts which authorized the 
county to issue its bonds and coupons to pay for the county's au- 
thorized subscription for stock of a railroad company, and empowered 
its county court to levy and coUect sufficient taxes to pay them, for in 
that way only can the county "take proper steps to protect the interest 
and crédit of the county." Thèse gênerai and spécial statutes fall 
under the familiar rule that powers granted and privilèges conferred 
by spécial acts are not affected by inconsistent gênerai législation on 
the same or on similar subjects; but the spécial acts and the gênerai 
laws must stand together, the former as the laws of the particular 
cases and the others as the gênerai laws of the land. South Carolina 
V. Stoll, 17 Wall. 425, 436, 21 h. Ed. 650; Board of Commissioners v. 
.Etna Life Ins. Co., 90 Fed. 222, 227, 32 C. C. A. 585, 590; Gowen 
V. Harley, 56 Fed. 973, 979, 6 C. C. A. 190, 196; Christie- Street Com- 
mission Co. V. United States, 136 Fed. 326, 333, 69 C. C. A. 464, 471. 
The conclusion of the whole matter is that by the spécial acts which 
hâve been cited the state of Missouri conferred upon St. Clair county 
the power to issue the bonds and coupons in controversy ; that f romi 
this grant of power the authority of the county court to levy sufficient 
taxes to pay them is conclusively implied in the absence of counter 
législation (Loan Association v. Topeka, 20 Wall. 655, 22 L. Ed. 455 ; 
United States v. New Orléans, 98 U. S. 381, 25 h. Ed. 225) ; that this 
authority was expressly conferred upon the county court by the express 
grant of power to "take proper steps to protect the interest and crédit 
of the county" ; and that this power is not limited or restricted by the 
gênerai statutes to which attention has been called. Further discussion 
of the reasons for thèse conclusions is omitted from this opinion, be- 
cause they hâve been authoritatively set f orth and the conclusions stated 
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have heen adjudged by the Suprême Court in the considération of 
analogous cases involving the construction of siniilar Missouri statutes. 
Rails County Court v., United States, 105 U. S. 733, 736, 738, 26 I,. 
Ed. 1220; Scotland County Court v. Hill, 140 U. S. 41, 45, 46, 11 Sup. 
Ct. 697, 35 h. Ed. 351; Seibert v. Lewis, 122 U. S. 284, 291, 292, 
294, 296, 298, 7 Sup. Ct. 1190, 30 h. Ed. 1161 ; State ex rel. Hamilton 
V. Hannibal & St. J. Ry. Co., 113 Mo. 298, 303, 304, 305, 21 S. W. 14. 

[10] Mathews, the coUector, Higgins, the clerk, and Terry, the 
treasurer, of the county, alleged in their returns that they have no 
power to levy the tax required, and that whenever a levy of a tax 
bas been made in the past they have discharged their respective du- 
ties in the recording, collection, and disbursement of it. But thèse 
returns présent no sufïîcient reason why thèse parties should not be 
joined as respondents in the peremptory writ and commanded to 
perform their respective duties with référence to the recording of 
the proceedings, or the collection and disbursement of the taxes to 
be levied by the county; judges. The object of this writ of manda- 
mus is not only to levy the tax, but to collect it, and pay its proceeds 
over to the relators in part payment of their judgment, and ail this 
the court may command the officers of the county to do, although 
under the law it may be necessary that some successive steps to ac- 
complish it be donc by some of the officers and others by other of 
the officers, by some co-operating and by others taking steps suc- 
ceeding each other. One writ of mandamus against ail officers of 
the county charged with any duty in the co-operative or separate 
steps for the levying, collection, and paying of a tax to the owners 
of a judgment is a proper and the most speedy and effective means 
to enforce the imposition of the tax upon the property of the coun- 
ty, its collection, and the pavment of its proceeds upon the judgment. 
Labette County Com'rs v. Moulton, 112 U. S. 217, 218, 219, 223-227, 
5 Sup. Ct. 108, 28 L. Ed. 698 ; Hicks v. Cleveland, 106 Fed. 459, 462, 
45 C. C. A. 429, 432; Guthrie v. Sparks, 131 Fed. 443, 446, 451, 65 
C. C. A. 427, 430, 435 ; Rose v. McKie, 145 Fed. 584, 589, 590, 76 
C. C. A. 274, 279, 280. 

Indeed, a proceeding for a mandamus against the judges of the 
county court and the other officers of a county whose duty it is to 
participate in either the levy, the collection, or the payment of a 
judgment against the county, to compel them to discharge their re- 
spective duties, is in reality a proceeding against the county itself. 
The duty to levy, collect, and pay is imposed upon ail officers of the 
county so far as they respectively have any duty to perform, either 
in the levy, the collection, or the payment, and the writ binds, not 
only such officers named, but also their successors in office. Thomp- 
son V. United States, 103 U. S. 480, 483-^85, 26 L. Ed. 521 ; Peu- 
ple v. Collins, 19 Wend. (N.' Y.) 56, 65; Commissioners v. Sellew, 
99 U. S. 624, 627, 25 L. Ed. 333; Hollon Parker, Petitioner, 131 U. 
S. 221, 226, 9 Sup. Ct. 708, 33 L. Ed. 123; Warner Valley Stock 
Co. v. Smith, 16') U. S. 28, 33, 17 Sup. Ct. 225, 41 L. Ed. 621 ; Unit- 
ed States ex rei. Bernardin v. Butterworth, 169 U. S. 600, 603, 18 
Sup. Ct. 441, 42 h. Ed. 873; Murphy v. Utter, 186 U. S. 95, 99, 101, 
102, 103, 22 Sup. Ct. 776, 46 E. Ed. 1070. 
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There was no error in the issue of the writ of mandamus and the 
judgment of the court below is affirmed, and this case is remand- 
ed to that court forthwith, with leave to the court below to make such 
changes in the order for the peremptory writ and in the writ itself 
as may be necessary by reason of the time which has elapsed since 
it was issued, 

STONE, Circuit Judge (dissenting). The plaintiffs in error claim 
in their return that the judgments were void for fraud, because the 
résidents and citizens of Missouri, who they claim were and are the 
real owners of the bonds, caused the plaintififs in thèse varions judg- 
ments to represent themselves f alsely and f raudulently as the owners of 
the bonds, in order to give a colorable diversity of citizenship of parties, 
and thus lodge jurisdiction in the court ; that thèse acts were in- 
tended to be and constituted frauds upon the court; that the falsity 
of thèse représentations was unknown to the county, and was fraud- 
ulently concealed from it until after this alternative writ of manda- 
mus was issued. 

In my judgment this présents a question of fact going to the vital- 
ity of the judgments, which should hâve been determined in the trial 
court. It is true that under many circumstances the only orderly 
way to challenge judgments for such causes as hère involved would 
be through an équitable proceeding. In this case, however, is the 
allégation made by the county as a statement of fact that it had no 
information of the fraud until after the issue of the writ in the prés- 
ent proceeding. This, in my judgment, créâtes a situation necessi- 
tating, and therefore authorizing, the présentation of the above dé- 
fense in the mandamus proceeding. 



DAVIS et al. v. ANDERSON-TULLY CO. 
(Circuit Court of Appeals, îîighth Circuit. September 2, 1918.) 

No. 5086. 

1. Courts <S=»405(.'>) — Fédéral Courts — Circuit Court of Appeals — Appel- 

late .turisdiction. 

The Circuit Court of Appeals has jurisdiction to revlew a judgment of 
the District Court disinissing an action in ejeetment on objection that 
the lands in controversy were not wlthin the territorial jurisdiction of 
the District Court, as such an objection does not challenge fédéral juris- 
diction. 

2. Appeal and Error <g=5l008(l) — Review — Findings of Fact. 

Regardless of the rule as to review of Qndings of fact in case tried 
without a jury, the appellate court wlll examine the évidence of the facts, 
where a review of the décision of the trial court on jurisdiction Is in- 
voked, although there is a presumptlon of the correctness of the trial 
court's décision. 

3. States <g=5l2(2)—BouNDAHiEs— Navigable Waters— Channel of Stream. 

Where the main channel of a navigable stream is the boundary between 
two States, and it changes by the slow and natural processes of aceretion 
and rellction, the boundary follows the channel ; but, where it changes 
by the sudden and violent process of avulsion, the boundary remains 
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where the ruain channel was at the time of the avulsion, subject to sueh 
changes as may be wrought thereafter by aeeretion or érosion, wMle the 
old channel Is occupied by the runnlng stream. 

4. Navigable Waters i®=344(3)— Accbetion— Ripabian Rights. 

When a navigable stream changes its main channel ot navigation, not 
by creeplng over the intermediate lands between the old channel and 
the new one, but by jumping over them or runnlng around them, and 
making or adopting a new course, the boundary remains In the old chan- 
nel subject to subséquent changes, while the water in it remains a runnlng 
stream, etc., notwithstanding the fact that the change from the old 
channel to the new one was wrought gradually during several years, etc. 

5. SrAXEs <S=>12(2)—BotrNDARiES— Navigable Streams. 

In ejectment, held, that the lands in controversy were in Mississippi In- 
stead of Arkansas, the old channel of the Mississippi river, whlch was di- 
rectly under the Arkansas bank, remainiug the boundary between the 
States, notwithstanding the diversion of the channel into a cut-off; and 
so the District Court for Arkansas was without jurisdictlon. 

In Error to the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Action by W. L. Davis and the Sudan Plantations Company against 
the Anderson-Tully Company, There was a judgment dismissing 
the action, and plaintiiïs bring error. Affirmed. 

G. J. McSpadden, of Memphis, Tenn., and John I. Moore, of Hel- 
ena, Ark., for plaintiffs in error. 

R. G. Brown, of Memphis, Tenn. (H. B. Anderson, of Memphis, 
Tenn., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. W. L. Davis and Sudan Plantations 
Company, a corporation, hereafter called the "plaintiffs," complain 
of the judgment of the court below, which dismissed their actions in 
ejectment for the recovery of the possession of lands, for damages 
for their détention, and for the taking of timber theref rom by the An- 
derson-Tully Company, a corporation, henceforth called the "défend- 
ant." In their complaint the plaintiffs alleged that the lands were sit- 
uated in the stàte of Arkansas ; that they own them, and are entitled 
to the possession of them ; that the défendant unlawf ully detained 
them and has eut and removed timber from them to the damage of 
the plaintiffs. They also averred that thèse lands were in and appur- 
tenant to the east half of section 11 and the east half of section 14, 
township 2 north, range 5 east. The défendant denied the material 
allégations of this complaint and alleged that the lands of the plain- 
tiffs in thèse sections were bounded on the east by a lake 800 f eet 
wide and 8 to 12 f eet deep ; that the défendant owned and was in pos- 
session of that portion of the lands described in the plaintiff's com- 
plaint which were east of the lake; and that it was from this portion 
of the lands that the défendant had eut wood and timber; but that 
thèse lands which the défendant owned and detained were not in the 
State of Arkansas and that the District Court of the District of Ar- 
kansas had no jurisdiction of the subject-matter in controversy in 

^=»Far otber caaes see some toplc & K£SY-NUMBE!R in ail IÇey-Numbered Dlgests & Indexes 
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thèse actions. A jury was waived, the case was tried by the court, 
the court made spécial findings of the f acts, and among them that the 
plaintiffs had f ailed to prove that the lands in controversy were with- 
in the state of Arkansas. It accordingly dismissed the plaintiff's ac- 
tions for want of jurisdiction without adjudging any other issue. 

[1] The first question which the case suggests is whether the ju- 
risdiction to review this judgment is in the Suprême Court or in this 
court. It falls under the literal ternis of the first rule stated in U. S. 
V. Jahn, 155 U. S. 109, 114, 15 Sup. Ct. 39, 41 (39 L. Ed. 87) : 

"That if the jurisdiction of the Circuit Court is In issue and declded In favor 
of the défendant, as that disposes of the case, the plalntiff should hâve the 
question certifled and take his appeal or writ of error" to the Suprême Court. 

But, since the objection to the jurisdiction of the District Court 
which prevailed below, that the lands which are the subject of the 
action are not within its territorial jurisdiction is an objection com- 
mon to ail judicial tribunals and is not an objection to the jurisdic- 
tion of the District Court as a fédéral court, this court bas jurisdic- 
tion to review the judgment which sustains that objection. Courtney 
V. Pradt, 196 U. S. 89, 91, 92, 25 Sup. Ct. 208, 49 L. Ed. 398; Louis- 
ville Trust Co. V. Knott, 191 U. S. 225, 233, 24 Sup. Ct. 119, 48 L. 
Ed. 159; Mexican Central Ry. Co. v. Ekman, 187 U. S. 429, 432, 
23 Sup. Ct. 211, 47 L. Ed. 245; Blythe v. Hinckley, 173 U. S. 501, 
507, 19 Sup. Ct. 497, 43 L. Ed. 783 ; Bâche v. Hunt, 193 U. S. 523, 
525, 24 Sup. Ct. 547, 48 L. Ed. 774; Merriam v. Saalfield, 241 U. S. 
22, 26: ^ Smith v. McKay, 161 U. S. 355, 16 Sup. Ct. 490, 40 !.. Ed. 
731 ; Blythe Co. v. Blythe, 172 U. S. 644, 19 Sup. Ct. 873, 43 E. Ed. 
1183. 

[2] Counsel for the défendant invoke the rule that where a jury 
is waived, the case is tried by the court, and the court makes spécial 
findings of fact, the only issues that can be reviewed in a fédéral ap- 
pellate court are the sufficiency of the facts found to sustain the judg- 
ment, and the rulings of the court in the progress of the trial, if ex- 
cepted to at the time and duly presented by a bill of exceptions. That 
rule undoubtedly governs the review of the trial of the merits of a 
case by a court which makes spécial findings. But where a review 
of the décision of the jurisdiction of the trial court is invoked, while 
the presumption is indulged that the décision of the lower court is 
correct, the duty nevertheless is imposed upon the appellate court to 
examine the évidence of the facts and to reverse the décision if it 
finds that the findings of fact were clearly wrong. Commercial Mu- 
tual Accident Co. v. Davis, 213 U. S. 245, 250, 256, 29 Sup. Ct. 445, 
53 L. Ed. 782. 

[3-5] The controlling issue for considération and décision there- 
fore is: Does the évidence in this case fairly prove that the finding 
of the court below that the lands in controversy were not in the state of 
Arkansas was erroneous ? The principal facts in this case are either 
admitted or established beyond controversy, and among them thèse: 
The lands in dispute are claimed by the plaintiflfs by virtue of their 
title to the east half of sections 11 and 14, in township 2 north, range 
5 east, according to the United States government survey. Accord- 

' » Sup. Ct. «7, 60 L. Ed. 888. 
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ing to the original United States government surveys made on the 
Arkansas side in 1823 and on the Mississippi side in 1835 and 1836, 
thèse half sections were riparian lands on the west or Arkansas bank 
of the Mississippi river as it flowed southerly around Walnut Bend. 
At the times of thèse surveys and until about the year 1873, the river 
coming at that place from the southeast first flowed in a northwesterly 
direction until it reached the most northerly part of Walnut Bend, 
then southerly and southeasterly past the eastern parts of sections 11 
and 14, and, on its return tovi^ards the southeast, it left a peninsula 
on the Mississippi side containing several thousand acres of land. The 
défendant claims the lands in dispute under titles to a part of this 
peninsula and accretions thereto, and insists that it is on the Missis- 
sippi side of the river. At the time of the original surveys Whisky 
Chute and Bordeau Chute extended through this peninsula within 
the bend, and in high water some of the waters of the river flowed 
through thèse chutes from the northeast to the southwest. Whisky 
Chute was northwest of Bordeau Chute, and the head of the penin- 
sula was northwest of Whisky Chute and was called Whisky Island, 
while the portion of the peninsula between the two chutes was call- 
ed Bordeau Island. Some time between 1871 and 1875, and prob- 
ably about 1873, the main channel of navigation of the river and the 
larger volume of its water changed its course from its bed around the 
bend to Bordeau Chute or cut-off, and they hâve never returned to 
Walnut Bend, although water flowed and packet boats passed around 
through that bend for at least ten years thereafter, and perhaps long- 
er, and there still remains in the old river alongside its Arkansas 
bank, as that bank stood at the time the cut-off was made, on and 
along the east half of sections 11 and 14 a lake several miles long, 
600 or 800 feet wide, and from 6 to 12 feet deep. Since 1874 a large 
part of the river bed as it was when the cut-off took place has been 
filled by sédiment, and trees hâve grown on parts of it ; but the Ar- 
kansas bank and its location as it was when the cut-off was made are 
clearly established by the évidence. That bank is still discernible up- 
on the ground, and it was and is on the east half of sections 1 1 and 14 
at various distances west of the line of the Arkansas bank as it was 
found in 1823 by the United States government surveyors and as it 
was described in their field notes and maps of their survey of that 
year. Ail the lands described by the plaintiffs in their complaint lie'" 
east of this Arkansas bank as it stood when the main channel of the 
river was changed to Bordeau Chute. Ail that portion of the lands 
described in the plaintiffs' complaint which the défendant claims, ail 
that portion of which the défendant is in possession, and ail that por- 
tion upon which the wood and timber were eut, lie east of the lake 
which extends along the east side of the Arkansas bank of the riv- 
er as it stood when the main channel of the river was changed to Bor- 
deau Chute. The défendant insists that the boundary between the 
States of Arkansas and Mississippi runs through this lake, so that 
the lands whose title is in controversy in this action are in the state 
of Mississippi. On the other hand, the plaintiffs contend that the 
boundary Hne between the states is the middle line of the old bed 
of the river as that bed was located by the original United States gov- 
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crnment surveys of 1823 and 1835 and 1836, which middle line îs at va- 
rying distances east of the east line of the lake, and, if this middle line 
is the true boundary between the states, a part if not ail of the lands, 
the titles of which are in question in thèse actions, are in the state of 
Arkansas. Up to this point there is no real controversy between the 
parties to thèse actions, but they disagree as to the rule of law ap- 
plicable to the facts and as to some of the pertinent facts to be here- 
after mentioned. 

The plaintiffs assert that the change of the main channel from Wal- 
nut Bend to Bordeau Chute was caused by an avulsion, while the de- 
fendants insist, and the court found, that it was not so caused, but 
was the resuit of graduai and imperceptible changes. The court, how- 
ever, also found that the main channel of the river around through 
the bend at the time of its change from bend to chute, as subsequently 
changed by accretion and érosion, was and still is the boundary line 
between the states of Arkansas and Mississippi. The gênerai rule is: 
(1) That, where the main channel of a navigable stream is the bound- 
ary between two states and it changes hy the slow and natural pro- 
cesses of accretion and reliction, the boundary follows the channel ; 
and that (2) where it changes by the sudden and violent process of 
avulsion, the boundary remains where the main channel was at the 
time of the avulsion, subject always to such changes as may be 
wrought after the avulsion by accretion or érosion while the old chan- 
nel is occupied by a running stream. Arkansas v. Tenn., 246 U. S. 
158, 38 Sup. Ct. 304, 62 L. Ed. 638; Cissna v. State of Tennessee, 246 
U. S. 289, 38 Sup. Ct. 306, 307, 62 L. Ed. 720. But the first clause of 
this rule was made to govem and is applicable to cases where, by the 
slow and natural processes of accretion and érosion, the main chan- 
nel creeps over the land between its old and its new course. To the 
rule statcd in this clause there is a well-established and rational ex- 
ception. It is that when a navigable stream changes its main channel 
of navigation, not by creeping over the intermediate lands between the 
old channel and the new one, but by jumping over them or running 
around them and making or adopting a new course, the boundary re- 
mains in the old channel subject to subséquent changes in that channel 
wrought by accretion and érosion while the water in it remains a run- 
ning stream, notwithstanding the fact that the change from the old 
channel to the new one was wrought graduallj during several years 
by the increase from year to year of the proportion of the waters of 
the river passing over the course which eventually became the new 
channel, and the decrease from year to year of the proportion of its 
waters passing through the old channel until finally the new channel 
became the main channel of navigation. Missouri v. Kentucky, 11 
Wall. 395, 408, 20 h. Ed. 116; Washington v. Oregon, 211 U. S- 
127, 135, 29 Sup. Ct. 47, 53 L. Ed. 118. 

The évidence in the record in hand upon the question of avulsion vel 
non is conflicting; but that question is immaterial, because if there 
was no avulsion this case falls under the exception to the rule of grad- 
uai change. The strongest évidence in support of graduai change goes 
only to prove that for several years prior to the cut-ofï, which was 
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probably in the spring of 1873, larger volumes of water had been 
flowing through Bordeau Chute year after year, until résidents in the 
vicinity and those familiar with the river expected the change, and 
until finally the channel through the chute carried deeper water and 
was more navigable than the channel around the bend, and then the 
former became the main channel of navigation and the use of the 
old channel for commercial purposes and the waters in it gradually 
receded. There were thousands of acres of land between the old 
channel and the new one. There was no évidence that the river or its 
channel crept over thèse lands by the graduai processes of accretion 
and érosion. The proof was that the waters of the river gradually eut 
a new channel south of thèse lands and abandoned the channel north- 
west of them, and the conclusion is that the boundary between the states 
remained in the old channel of navigation around thé bend as it was 
at the time that the course through Bordeau Chiite became the main 
channel of navigation, and that that boundary now is where that old 
channel, by the processes of accretion and reliction, had become at the 
time when the waters flowing through it around the bend became 
stagnant and ceased to be a running stream. 

Thus the final question becomes: Where was the main channel of 
the old river around the bend when that river ceased to be a running 
stream? Counsel for the plaintifFs argue, and cite te^timony to support 
the contention, that when the cut-oflF was made the main channel was 
in the middle of the old bed of the river as that bed is defined by the 
original surveys of 1823 and 1835 and 1836, and that it was never 
moved or changed by accretion or érosion, and that it still remains 
there. But defendant's counsel contend that at the time the cut-off 
was made the main channel of navigation of the old river was directly 
under the Arkansas bank in what is now the lake which lies just east 
of that bank. Upon this issue, maps, charts, surveys, and testimony, 
too voluminous for récital or review, were introduced in évidence and 
hâve been patiently read and examined. They hâve convinced that 
from 1823 until the time of the change of the main channel of navi- 
gation to Bordeau Chute the river ran around through Walnut Bend,^^ 
that the Arkansas bank of the river along the east side of or upon 
the east half of sections 11 and 14 was during ail this time a bank 
which curved inward around the flowing river, that, where a navigable 
river flows between an island or the head of a peninsula upon one side 
and an inwardly curving bank upon the other side, it ordinarily hugs 
the curving bank, that that bank is generally eroded and often caves, 
that accretions ordinarily attach to the island or peninsula, that the 
deepest and more navigable part of the stream and its main channel of 
commerce ordinarily adjoins the curving bank, that during those years 
from 1823 to 1873 the Mississippi river f ollowed this ordinary course 
and had this effect as it flowed through Walnut Bend, that when the 
main channel of navigation was changed to Bordeau Chute that chan- 
nel was near the Arkansas bank as that bank then and now stands 
and was in that portion of the river which has now become the lake 
immediately east of that bank, that the channel has not bëen moved 
easterly by accretion, reliction, or érosion since the change of the main 
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channel of navigation to Bordeau Chute, that the boundary between 
the two States remained in that main channel of the river after the 
change, and is now in the lake east of and adjoining the Arkansas 
bank as it was when the cut-ofif was made and the lands east of the 
lake, the title to which, and the alleged trespasses upon which, are 
hère in controversy, are in the state of Mississippi and without the 
jurisdiction of the court below. The évidence in this case fails to fix 
the exact line of the old channel in this lake, or the exact boundary 
line between the states therein, and there may be some portions of 
the lands described in the complaint in this action which lie under the 
water of the lake west of this land. But the défendant is not in pos- 
session of any of that land and makes no claim to it. The only land 
•concerning which there is any controversy in this case lies east of 
that line, and of that controversy the court below had no jurisdiction. 
Its judgment was therefore right, and it is affirmed. 
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(Circuit Court of Apiieals, Eighth Circuit August 12, 1918.) 

No. 50T2. 

1. Indictment and Infoemation iS=>133(7) — Mode or Attack — Fedebal 

Courts. 

Practlce of attacking an indictment, as not stating an offense, by objec- 
tion to introduction of évidence, does not prevail in fédéral courts, and 
wlll uot be permltted, except under extraordinary clrcumstances ; but mo- 
tion to quash, demurrer, or motion In arrest is proper practlce. 

2. CoNSPiRACY <s=s>37 — Ceiminal Offense — Mebger in Substantivb Offense. 

Refendant, indlcted with H. for conspirlng wlth employés of a carrier 
to bave the employés dellver intoxicants to défendant and H. under a fic- 
titious name, in violation of Pénal Code, § 238 (Comp. St. 1916, § IMOSj, 
may be convlcted of consplracy, notwithstandlng delivery to H., défendant 
taklng no part therein ; the doctrine of agency not being available to 
show defendant's participation in the completed offense. 

3. CoNSPXKACY <Ê=46 — Evidence — Ovekt Acts. 

Overt acts, other than those charged in the indictment for consplracy, 
tending to shovi' défendant guilty, are admissible as against objection 
of irrelevancy. 

Sanborn, Circ-uit Judge, dissenting. 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Charles McKnight was convicted, under Pénal Code, § 37, of con- 
spiracy to commit the offense denounced by section 238, and brings 
«rror. Affirmed. 

B. B. Blakeney and J. H. Maxey, both of Tulsa, Okl., for plaintiff 
in error. 

John A. Fain, U. S. Atty., of Lawton, Okl. 

jgssPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. [1] McKnight was convicted and sen- 
tenced for conspiring to commit an offense against the United States. 
Sections 37 and 238, Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 
1096,1136 [Comp. St. 1916, §§ 10201, 10408]). After a jury had 
been impaneled and counsel for the United States had made an open- 
ing statement, counsel for défendant objected to the introduction of 
any évidence in the case, for the reason that the indictment did not 
state any offense against the laws of the United States. The practice 
of attacking an indictment in this manner does not prevail in the courts 
of the United States, and will not be permitted, except under circum- 
stances of an extraordinary nature. A motion to quash, a demurrer, 
or a motion in arrest should be resorted to. United States v. Good- 
ing, 12 Wheat. 461, 6 L. Ed. 693; Estes v. United States, 227 Fed. 
818, 142 C. C. A. 342. 

[2] There is no assignment of error based upon the ruling of the 
trial court in regard to striking out ail évidence with référence to 
shipments of liquor consigned to E. Boyd. There was a motion for 
a directed verdict made by counsel for défendant under which they 
seek to raise the question as to vi'hether a conviction for conspiracy 
will be upheld, when the évidence shows that the object of an al- 
leged conspiracy is an offense, an essential élément of which is par- 
ticipation by at least two persons and concert of action, and the évi- 
dence also shows the completed offense. The offense denounced by 
section 238 of the Pénal Code is described as follows : 

"Any officer, agent, or employé of any rallroad conipany, express company, 
or other commOn carrier, who shall Unowingly deliver or cause to be delivered 
to anj' person other than the person to whom it has been consigned, unless upon 
the written order in each instance of the bona flde consignée, or to any fictitious 
person, or to any person under a fictitious name, any spirituous, vinous, malted, 
îfemiented, or other intoxicating liquor of any kind which has heen shipped 
from one state, terrltory, or District of the United States, or place noncon- 
tiguous to but subject to the jurisdlctlcm thereof, into any other state, terrltory, 
or District of the United States, or place noneontiguous to but subject to the 
jurlsdiction thereof, or from any foreign country into any state, terrltory, or 
District of the United States, or place noneontiguous to but subject to the 
jurisdiction thereof, shall be flned not more than five thousand dollars, or im- 
prlsoned not more than two years, or both." 

It was charged in the indictment that Charles McKnight, Albert 
Herskowitz, and Will Moore entered into a conspiracy with B. L,. 
TuUy and Finis E. Roberts, employés of the Wells-Fargo & Com- 
pany Express to cause such employés to knowingly deliver and cause 
to be delivered to persons under a fictitious name, intoxicating liquors 
shipped in interstate commerce, and that said conspiracy had for its 
object the delivery to the défendants at and within Pottawatomie 
county, OkI., such intoxicating liquors under the fictitious names of 
E. Blume, E. Boyd, and Dan Gould, and which liquors should be ship- 
ped from S. Hirsh Distilling Company of Kansas City, Mo., to the 
said McKnight, Herskowitz, and Moore. Section 222 of the Pénal 
Code (Comp. St. 1916, § 10506) provides that: 
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"Whoever direptly cominits any act eonstiUiting an offense defined In any 
law of the United States, or aids, abets, counsels, comnmnds, induces, or pro- 
cures its commission, is a principal." 

It is claimed by counsel for défendant that the offense described 
in section 238 requires that some person shall receive the intoxicat- 
ing Hquor in order to complète the offense committed by the officer, 
agent or employé of the common carrier, as the officer, agent or em- 
ployé may not knowingly deliver or cause to be delivered to any per- 
son other than the person to whom it has been consigned, without 
that other person aiding and abetting the officer, agent or employé 
in the commission of the offense, and, as the law makes an aider or 
abettor guilty as a principal, the offense denounced by the statute re- 
quires the participation of two persons and concert of action between 
them, and if the évidence shows that the offense denounced by the 
statute has been completed, then an indictment for a conspiracy to 
commit the offense will not lie, nor will a conviction be upheld if the 
évidence shows such a state of facts, There is very respectable au- 
thority supporting the contention of counsel for défendant in error. 
U. S. v. N. Y. C. & H. R. Ry. Co. et al. CC C.) 146 Fed. 298; U. S. v. 
Dietrich & Fisher (C. C.) 126 Fed. 664; Chadwick v. U. S., 141 Fed. 
225, 72 C. C. A. 343; U. S. v. Burke (D. C.) 221 Fed. 1014; Miles 
V. State, 58 Ala. 390; Shannon v. Commonwealth, 14 Pa. 226; Whart- 
on, Crim. Law, § 1339. 

An examination of the record has convinced us, however, that the 
évidence does not show that McKnight received any of the intoxi- 
cpting liquor; on the contrary, it shows that it was ail received by 
Herskowitz. If McKnight took no part in the actual commission of 
the offense, he still could be indicted and convicted for a conspiracy 
to commit the offense, and he would not be within the rule contended 
for by his counsel, if he did not participate in the commission of the 
offense itself, and we do not think the doctrine of agency can be re- 
lied upon to show such participation. 

[3] A delivery by Roberts or Tully, the express agents, to Hers- 
kowitz alone, would hâve constituted a completed offense, and he 
alone might hâve aided and abetted Roberts or Tully and been guilty 
as a principal, yet McKnight, who conspired with them that the liq- 
uor- should be delivered by Roberts or Tully to Herskowitz, could 
be guilty of a conspiracy, though he did not take any part in the com- 
pleted offense. In cases of bribery or duehng between two parties, 
a third person who did not participate therein, could be guilty of 
conspiring with them to hâve them commit the offense. 

We do not think the contention of counsel for défendants that the 
court erred in admitting évidence in regard to overt acts other than 
those charged in the indictment, because they were irrelevant, is val- 
id. They ail tended to show the défendants guilty of the crime 
charged. 

The contention that, because the évidence in the case shows a com- 
pleted offense, the défendant could not be indicted for conspiracy to 
commit the offense, is not supported by the décisions of the Suprême 
252 F.— 44 
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Court. Heike v. U. S., 227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, 
Ann. Cas. 1914C, 128. 
The judgment below must be affirmed ; and it is so ordered. 

SANBORN, Circuit Judge (dissenting). The principle which con- 
ditions the décision of this case is nowhere more clearly stated than 
in 2 Wharton's Criminal Law (9th Ed.) § 1339, in thèse words : 

"When to the idea of an offense plurality of agents is logically necessary, 
conspiracy, which assumes the voluhtarj' accession of a person to a crime of 
suoh a character that it Is aggravated by a plurality of agents, cannot be 
malntalned." 

A plurality of agents, an employé of a common carrier who knowing- 
ly delivers or causes the delivery of the intoxicating liquor to a person 
under a fictitious name to a person who receives it under that name, 
are logically necessary to the commission of the substantive offense 
denounced by section 238 of the Pénal Code, and that offense is not 
aggravated hy the voluntary accession of more than two persons, and 
therefore under the principle an indictment for a conspiracy to com- 
mit this offense will not lie. 

The rule of practice which conditions the décision of this case is 
that when the indictment for conspiracy to commit such a substantive 
offense as that above described, or the évidence at the trial discloses 
the fact that the substantive offense has been committed, a conviction 
for the conspiracy cannot be sustained. When an offense necessarily 
involves an unlawf ul agreement between two or more persons, and they 
hâve committed that offense, none of them who has participated in that 
commission can be lawfuUy convicted of a conspiracy for having made 
such an agreement. United States v. N. Y. C. & H. R. R. Co. (C. C.) 
146 Fed. 298, 301, 303, 304; United States v. Shevlin (D. C.) 212 Fed. 
343, 344; United States v. Kissel (C. C.) 173 Fed. 823, 828; United 
States V. Dietrich (C. C.) 126 Fed. 664, 666, 667; Shannon and 
Nugent V. Commonwealth, 14 Pa. 226, 227; Miles v. State, 58 
Ala. 590. Heike v. United States, 227 U. S. 131, 139, 140, 144, 33 Sup. 
Ct. 226, 57 E. Ed. 450, Ann. Cas. 1914C, 128, cited in the opinion of 
themajority, did not f ail under this rule, because the substantive offense 
of defrauding the United States of its revenue by the use of false 
weights involved in that case could be committed by a single person. 

The principle and the rule are not challenged by the majority, but 
they are of the opinion that neither the principle nor the rule applies 
to McKnight's case, because the évidence f ails to show that he received 
the liquor, while it does show. that it was ail received by Herskowitz. 
But he who does an act by his agent does it himself, and the évidence 
conclusively proves that Herskowitz was the mère agent of McKnight 
to receive and receipt for the liquor for him under the fictitious name, 
and to take it f rom the express office to McKnight's place of busi- 
ness, and that the express agent knew this, agreed to deliver it to Her- 
skowitz for McKnight, and received $1 a barrel from McKnight for 
doing so. The évidence proves that the liquor was ordered shipped 
by telegrams sent to S. Hirsch Distilling Company at Kansas City; 
that it came to Shawnee, Okl., addressed to fictitious names; that it 
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was charged by the Hirsch Company on its books to McKnight, arid 
that he paid those charges; that when the first two casks of liquor 
came to Shawnee they were not addressed to McKnight, but to some 
other person ; that McKnight personally persuaded Finis Roberts, the 
driver and dehvery employé of the express company, to deliver thèse 
casks to him personally ; that he did so, and McKnight received them ; 
that McKnight then agreed with Roberts that he would cause subsé- 
quent shipments of liquor to be made via the express company ad- 
dressed to fictitious names ; that Roberts should deliver thèse ship- 
ments to Herskowitz for McKnight ; that Herskowitz should sign the 
express book for them with the fictitious names, and that McKnight 
should pay Roberts $1 a harrel for delivering the liquor to him in this 
way ; that pursuant to this agreement so much liquor was shipped 
and delivered to McKnight in this way ; that at the rate of $1 per barrel 
he paid to Roberts and another employé of the express company, who 
divided with him, $200. In this state of the évidence, my mind is 
irresistibly forced to the conclusion that McKnight, the principal who 
ordered and caused the whisky to be shipped in the fictitious names, 
who bought and paid for it, who hired the employé of the express com- 
pany to deliver it to his agent Herskowitz, who signed for it and re- 
ceived it for him, that McKnight, who conceived and caused the com- 
mission of the substantive offense, and received ail the whisky, and 
without whom the ofifense would never hâve been committed, partici- 
pated in the commission of the substantive offense, both because the 
évidence so clearly proves his personal participation, and his participa- 
tion through his agent, Herskowitz, and because every conspirator is 
unavoidably a participant in every act donc by any of his co-conspir- 
ators in the exécution of the conspiracy. Nor is this view without 
respectable authority to sustain it. In the leading case of United States 
v. N. Y. C. & H. R. R. Co. (C. C.) 146 Fed. 298, 301, 303, .304, Guilford 
and Pomeroy, agents of the railroad company, and Edgar and Earle, 
shippers of sugar, were indicted, under section 5440 of the Revised 
Statutes (Comp. St. 1916, § 10201), for conspiring with Palmer and 
Riley, agents of the sugar companies, and of Edgar and Earle, to cause 
the railroad company to give unlawful rebates. Palmer and Riley, 
the agents of Edgar and Earle, were not indicted. The indictment not 
only charged that Guilford and Pomeroy, Edgar, and Earle conspired 
with Palmer and Riley to cause the railroad company to give rebates, 
but it also charged that such rebates were actually given by Guilford 
and Pomeroy acting on behalf of the railroad company, and received 
by Palmer and Riley acting on behalf of Edgar and Earle. A de- 
murrer to the indictment was interposed. There was no charge in it 
that Edgar and Earle personally received or receipted for any of the 
rebates, and the government claimed that their cases did not f ail under 
the principle and rule under considération in this case; but the court 
nevertheless held that, although Edgar and Earle were not charged 
with personally receiving the rebates and Palmer and Riley were, never- 
theless because as their agents Palmer and Riley received them, and 
thus Edgar and Earle, through their agents, participated in the com- 
mission of the substantive offense, the indictment of them for a con- 
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spiracy to commit that crime could net be sustained. By the same 
mark, since McKnight was proved to hâve been, not only a participant 
in, but the sole cause of, the commission of the suhstantive offense of 
the delivery of the intoxicating liquor under fictitious names by the 
agent of the common carrier to McKnight individually in two cases, 
and to his agent in the other cases, and since through his agent Mc- 
Knight received ail of it, except the two deliveries he received per- 
sonally, and since McKnight paid Roberts, for delivering ail of his 
whisky to him in this way, his indictment and conviction for a con- 
spiracy to commit that offense was erroneous. 

"When the concurrent action of two persons is necessary to perpetrate a cer- 
tain crime, and ail tliat they do is to agrée to do it and to do it, it seems ditfi- 
t'ult," says Judge Holt, in 140 l'ed. 303, "to claim tliat tlieir agreeinent to 
act is in law a conspiracy, and their act a distinct crime, and that the 
agreement to act ean be punished more severely or differently from tlie act 
itself." 

AU that McKnight and the agent of the common carrier did was to 
agrée that the agent for the common carrier should deliver the intox- 
icating liquor under fictitious names to McKnight through his agent, 
and that McKnight should receive it in that way, and to perform that 
agreement McKnight ought not to suffer any penalty more severe than 
that prescribed for the commission of the substantive offense as he 
will if his sentence for the conspiracy is affirmed. 

"If a conspiracy to commit a crime has been carried out, and the crime 
committed," says Judge Holt, in United States v. Kissel (O. C.) 173 Fed. 823, 
828, "the crime, in my opinion, cannot be made something else by being called 
a conspiracy. The men who hâve committed the crime are liable to wliatever 
penalties the law Imposes and to whatever protection the law affords." 

It seems to me that the facts proved in McKnight's case bring it 
under the principle and rule that when an offense necessarily involves 
an unlawful agreement between two or more persons, and they hâve 
committed that offense, none of them who has participated in that 
commission can be lawf uUy convicted of a conspiracy for making that 
agreement, but that they are only liable for the commission of the 
substantive offense, It seems to me that the évidence conclusively 
proves that McKnight participated in the commission, indeed that he 
caused the commission of the substantive offense; and for thèse rea- 
sons I am of the opinion that the judgment against him should be re- 
versed. 



GEANT V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. August 12, 1918.) 

No. 5077. 

1. IKDIOTMENT AND INFORMATION <S=»133(7) MoDE OF ATTACK. 

The mode of attacking an indictment for failure to state an offense by 
objecting to introduction of évidence does not prevail in fédéral courts. 

2. Conspiracy ®=43(1) — Indictment — C^mpleted Offense. 

An indictment merely charging a conspiracy to do a thing, but not al- 
leging the thlng was done, does not show the completed offense wlthin 

<©=5For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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priiuiple tliat Indictment for eonspiracy does not lie when It makes mat 

sliowinK. 

In Error to the District Court of the United States, for the West- 
ern District of Oklahoma. 

W. B. Grant was convicted under Pénal Code, §' 37, of eonspiracy 
to commit the offense denounced by section 238, and brings error. 
Affirmed. 

Joe M. Adams and W. L. Chapman, both of Shawnee, 0kl., for 
plaintiff in error. 

John A. Fain, U. S. Atty., of Lawton, Okl. 

Before SANBORN and CARDAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. Grant was convicted of having en- 
tered into a eonspiracy with certain agents and employés of an ex- 
press Company to deliver and cause to be delivered to persons un- 
der fictitious names intoxicating liquors. Section 238, Pénal Code 
(Act March 4, 1909, c. 321, 35 Stat. 1136 [Comp. St. 1916, § 10408]). 
It is claimed that the trial court erred in overruling the objection of 
the défendant to the introduction of any évidence on the part of the 
prosecution, for the reason that the indictment did not state facts 
sufficient to constitute an offense against the laws of the United States. 

[ 1 1 We hâve recently said in the case of McKnight v. United States, 
252 Fed. 687, C. C. A. , that this mode of attacking an in- 
dictment does not prevail in the courts of the United States. United 
States v. Gooding, 12 Wheat. 461, 6 L. Ed. 693; Estes v. United 
States, 227 Fed. 818, 142 C. C. A. 342. 

[2] The principle contended for, how^ever, is this: When the 
object of an alleged eonspiracy is an offense, an essential élément 
of which is participation by at least two persons and concert of ac- 
tion by them, an indictment charging a eonspiracy to commit such 
offense will not lie, if it shows the completed offense. The indict- 
ment in this case was for a eonspiracy under section 37 of the Pénal 
Code (section 10201) to commit the offense denounced by section 238 
of the same Code. The trouble with the contention of counsel is that 
an examination of the indictment shows that it does not charge a 
completed offense. It is nowhere alleged in the indictment that in- 
toxicating liquors were in fact delivered and shipped to any of the 
conspirators in the names of fictitious persons. It is charged that 
Grant and his co-conspirators conspired together to hâve P. V. Kelly 
and Jess Eake, as agents and employés of an express company, de- 
liver intoxicating liquors in the names of fictitious persons to Frank 
Cole and Clarence Squires. But it is nowhere alleged that such de- 
liveries were in fact made. It thus appears that the indictment doas 
not présent the question sought to be raised. 

The judgment of the court below is therefore afiSrmed. 
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DIXON V. ANDERSON. 

(Circuit Court of Appeals, Fourth Circuit. July 26, 1918.) 

No. 1630. 

1. CONTRACTS ®=31.S(1) — ^Anticipatouy Bkeaoh. 

If one of the parties to an executory eontract avowedly and unequivo- 
eally répudiâtes It, the other party Is not obllged to walt uiitll the tlme 
flxed for performance, but may sue to establish hls rlghts as soon as the 
eontract is broken. 

2. Exchange of Propebty <S=>1 — Conthact — Construction. 

A eontract by whlch défendant agreed to sell plalntiff certain apart- 
ment houses, and plalntiff agreed to sell défendant a farm, flxing tlie 
date of transfer and the adjiistment of taxes, Interest, and Insurance, but 
in whlch neither party expressly agreed to buy the otUer's property, was 
an agreenient for an exchange of properties, and not merely two sepa- 
rate and distinct options to purchase. 

;î. EXCHANGK OIT PROPERTY <S=53(1) CONTBACT CONSIDERATION. 

The agreement of one party to exehange certain property was the 
considération for the slmilar agreement of the other party, so that both 
became bound by slgning a written eontract. 

4. Equity <©=>362— Bill— Dismissal — Grounds. 

On a blU for spécifie performance, an objection by défendant that the 
eontract could not be enforeed, because it was not signed by hls wife, not 
arising on the allégations in the blll, furnlshed no ground for ils dismissai. 

5. Specific Performance i@=»106(1) — Parties — Wife of Défendant. 

On a bill for specific performance of an agreement for an exehange of 
properties, not signed by defendant's wife, she was not a necessary party, 
as, if she was unwilllng to join In the c-onveyance, the court might never- 
theless require défendant to exécute a deed In accordance wlth his eon- 
tract 

6. Specific Performance <©=5ll7- — Wife's Joinder in Husband's Convey- 

ANCE — MaTTERS to BE PrOVED. 

A wife's willingness to join in her husband's conveyance or exehange 
of properties need not be afflrmatively shown, as the law présumes her 
willingness to unité wlth hlm in conveying the proi)erty whlch he has 
agreed to convey. 

7. Specific Performance <S=>12S — Relief — Partial Performance. 

Where défendant contracted to sell plalntiff two apartment houses for 
a certain sum in exehange for a farm, and, before plalntiff's suit for 
spécifie performance, dlsposed of one of the houses, he would be com- 
pelled to convey the other to plalntiff, and to pay plalntiff the ascer- 
tained value of the one sold. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Bill for specific performance by C. S. Dixon against T. J. Ander- 
sen. Decree for défendant dismissing the bill without préjudice, and 
plaintifï appeals. Reversed and rèmanded. 

Luther B. Way, of Norfolk, Va. (Pender, Way & Foreman, of Nor- 
folk, Va., on the brief), for appellant. 

Harry K. Wolcott and H. C. Sherritt, both of Norfolk, Va. (Wol- 
cott, Wolcott, Lankford & Kear, of Norfolk, Va., on the brief), for ap- 
pellee. 

(gspFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. On defendant's motion the court below 
dismissed plaintiff's bill without préjudice, and he appeals. The al- 
légations of his bill may be thus summarized : 

Under date of May 24, 1917, both parties signed a contract, drawn 
by themselves, by which Anderson agreed to sell to Dixon two apart- 
ment houses in the city of Norfolk, Va., known as the West End and 
the Panacea, for the sum of $50,000, and Dixon agreed to sell to An- 
dersen a farm in Beaufort, N. C, with certain live stock and farming 
implements, for the sum of $40,000. Anderson did not in express 
terms agrée to buy the farm, nor did Dixon in express terms agrée to 
buy the apartment houses. The concluding paragraph of the contract 
reads as follows : 

"TMs agreement is written In duplieate, and Is signed and agreed to by both 
of parties named, vvhieh is attachod hereto and is wltnessed. This transfer is 
to take effect as of Deeeraber 1, 1917. ïax, interest and iusuranee to be 
j)rorated as of this date." 

About July 16, 1917, Anderson served written notice on Dixon that 
he would not carry out the contract, and Dixon in turn promptly noti- 
fied Anderson that he intended to fully perform on his part, and that 
he expected Anderson to do the same. A f ew days later, by deed dated 
July 24, 1917, Anderson, without the knowledge of Dixon, sold the 
West End apartment to one Eox. On learning of this two or three 
weeks afterwards, Dixon instructed his représentative to ask Anderson 
whether he intended to carry out the contract ; but Anderson again de- 
clared he would not, and that he repudiated it altogether. Thereupon, 
on the 4th of September, Dixon brought this suit for spécifie perform- 
ance. Besides the usual averments that plaintifï has at ail times been 
ready, able, and willing to fully perform his part of the contract, 
and that défendant has whoUy refused to perform, the bill allèges 
an agreement between the parties, when the contract was signed, that 
the price of the West End was $30,000, and the price of the Panacea 
$20,000. A copy of the contract is filed as an exhibit and made a part 
of the bill. The prayer for rehef is to the effect, among other things, 
that if the court be without power to compel a conveyance of the West 
End apartment, because of its sale to an innocent third party, the de- 
fendant be required to convey the Panacea apartment, and that plain- 
tiff hâve a money judgment for the balance due him in that case, ac- 
cording to the agreed values of the respective properties. 

[1] In support of the decree of dismissal it is argued that the suit 
was prematurely brought, because the contract was not to be performed 
until the following December. The contention is clearly untenable. It 
is well settled that, if one of the parties to ah executory contract avow- 
edly and unequivocally répudiâtes it, the other party is not obliged to 
wait until the time for performance arrives, but may sue to establish 
his rights as soon as the contract is broken. Roehm v. Horst, 178 U. 
S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953 ; Payne v. Melton, 67 S. C. 233, 
45 S. E. 154; 36 Cyc. 771; Miller v. Jones, 71 S. E. 248, 68 W. Va. 
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526, 36 Iv. R. A. (N. S.) 408. In the last-named case, which appears 
directly in point, the court cites a number of Virginia and West Vir- 
ginia décisions, and says : 

"Most of the above cases were actions at law for damages for breach of 
contract ; but we do not pereeive that aiiy différent rnle applies In equity, pro- 
vided the contract is such a one as equity eau and will enforce specifically. 
In case of such a contract the injured party may eleet his remedy ; he may 
either sue at law for the breach, or he may sue in etiuity for spécifie per- 
formance." 

[2, 3] It is also argued that the contract is unenforceable for want 
of considération, because plaintiff did not expressly agrée to buy the 
apartment houses, and défendant did not expressly agrée to buy the 
farm. It is even contended that no mutual contract was entered into, 
but that the writing in question merely "contains two separate and dis- 
tinct options to purchase, each option as widely separated as though 
written on separate sheets of paper." This can hardly be regarded as 
a serious contention, since it is obvions from the instrument itself that 
what the parties intended and agreed to was an exchange of properties, 
and nothing else can be made of it. In no other reasonable way is it 
possible to explain the simultaneous promise of each to sell to the other, 
and the joint provision for adjusting taxes, interest, and insurance as 
of a stated date. It follows that the agreement of one party was the 
considération for the agreement of the other party, and that both be- 
came bound by signing the undertaking. Butler v. Thomson, 92 U. S. 
412, 23 I^. Ed. 684; Unman v. Jones, 222 U. S. 51, 32 Sup. Ct. 18, 
56 Iv. Ed. 89; Preble v. Abrahams, 88 Cal. 245, 26 Pac. 99, 22 Am. 
St. Rep. 301; Ferguson v. Getzendaner, 98 Tex. 310, 83 S. W. 374; 
Smokeless Fuel Co. v. Seaton, 105 Va. 170, 52 S. E. 829; 9 Cyc. 333; 
39 Cyc. 1206. 

[4-6] It is further argued that the contract cannot be enforced, be- 
cause it was not signed by defendant's wife, and she is not made a 
party to the suit. But this objection does not arise on the allégations 
of the bill, and therefore furnishes no ground for its dismissal. The 
wife is not a necessary party, and her willingness to join in the convey- 
ance need not be affirmatively shown. Campbell v. Beard, 57 W. Va. 
501, 50 S. E. 747. In a case like this the law présumes that the wife 
will be willing to unité with her husband in conveying the land which 
he bas agreed to sell. If the fact turns out otherwise by answer and 
proof, the court may nevertheless require the husband to exécute a 
deed in accordance with his contract. Rodman v. Robinson, 134 N. C. 
503, 47 S. E. 19, 65 L. R. A. 682, 101 Am. St. Rep. 877 ; Brown v. 
Eaton, 21 Minn. 409. And so it is distinctly held by the Suprême Court 
of Appeals of Virginia in Steadman v. Handy, 102 Va. 382, 46 S. E. 
380 ; the headnote reading as follows : 

"If the vendee is willing to accept the title contraeted for, his rlght.s are un- 
affected by the outstanding inchoate rlght of dower of the vendor's wife. Nor 
can the vendee be defeated in his rlght to spécifie performance of the con- 
tract accordlng to its terms by the fact that he may ultlmately hâve to resort 
to the covenant of gênerai warraiity contraeted for to protect hlraself agalnst a 
elaim of dower asserted by the vendor's wife after the death of her husband." 
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Of the objection that no spécifie provision was made for the pay- 
ment of the $10,000, which on the face of the contract would be due 
from plaintiff to défendant, it is enough to say that defendant's sale 
of the West End apartment, in violation of his agreement with plain- 
tiff, has taken that question out of the case. Nor would it stand in 
the way if défendant were now able to fully perform his engagement, 
since in that case the court would require plaintiff to pay the agreed 
différence, which is a matter of the simplest calculation, between the 
value of the f arm and the value of the apartment houses. ' 

[7] It goes without saying that défendant should not be excused 
from such performance as is yet in his power, because complète per- 
formance has been prevented by his own wrongful act. The contract 
signed by him is of unmistakable import, its terms and subject-matter 
are perfectly definite, and its validity not open to serious question. If 
in disregard of his obligation he has put himself in a position where 
he cannot convey both the apartments, it is only just that he be com- 
pelled to convey the one he still holds, and to pay plaintiff the ascer- 
tained value of the one he has sold. 

The decree appealed from must be reversed, and the cause remanded 
for f urther proceedings not inconsistent with this opinion. 

Reversed. 



ROSS et al. v. MILLER. 

(Circuit Court of Appeals, Fourth Circuit. July 2, 1918.) 

No. 1617. 

1. Courts ©=264(2) — Fédéral Courts— Diversity of Citizbnsiiip— "Ancil- 

LARY Suit." 

Suit to cancel, as prooured by fraud, a release of judgment, and to sub- 
ject au «lulty in land to payment of the .indgiuent, is anoillary and sup- 
pleniental to the suit in which the judRinent was recovered, and so, with- 
out regard to the citizen.ship of the parties, may be malntalned in a féd- 
éral court where the judgment was recovered. 

[ICd. Note. — For other définitions, see Words and Phrases, Ancillary 
Suit.] 

2. Aiîatement ANn Revival i@=>8(8) — Pendency of Otiier Suit— Identity or 

Sub.ject-Matter. 

Suit to canoel release of judament and sub.iect land to payment of the 
judgment will not be disnilssed because of pendency of other suit differ- 
Ing only as to the land; the subject-matter, because of such différence, 
not being the sanie. 

3. Equity <®=j148(3) — Multifariouststbss. 

Bill to cancel release of judgment and to subjeet equity in land to 
payment of the judgment is not multlfarlous; the cancellation belng but 
incident to the real purpose of the lltlgation. 

Appeal from the District Court of the United States for the Southern 
District of West Virginia, at Bluefield ; Benjamin F. Keller, Judge. 

Suit by William E. Ross, administrator of R. R. Henry, deceased, 
and others, against R. B. Miller. From a decree of dismissal, plaintifïs 
appeal. Reversed and remanded. 

<©=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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James S. Kahle and Samuel W. Williams, both of Bluefield, W. Va., 
for appellants, 

John Kee and Russel S. Ritz, both of Bluefield, W. Va. (Joseph M. 
Sanders, of Bluefield, W. Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The above-named appellants were plain- 
tifïs below, and will be so designated in this opinion; the appellee will 
be ref erred to as défendant. Thèse facts appear : 

On May 8, 1915, in the District Court of the United States for the 
Southern District of West Virginia, at Bluefield, one Randolph Henry 
recovered judgment against the défendant, R. D. Miller, for $5,165 and 
costs, which judgment he assigned on the same day to R. R. Henry, 
then and until his death in the foUowing October a citizen of Tazewell 
county, in the state of Virginia. In July, 1915, exécution was issued on 
this judgment for the benefit of the assignée, and the sum of $167.80 
collected as of November 20th of that year ; the balance remains un- 
paid. 

The will of R. R. Henry appointed as executrix his daughter, Lucy 
Henry Walker, at that time a widow residing in the city of Washing- 
ton, and she qualified as such when the will was admitted to probate in 
Tazewell county shortly after the testator's death. By the terms of the 
will the judgment in question became a part of the residuary estate. 
On June 23, 1917, Mrs. Walker was married to Samuel W. Williams, 
of Wytheville, Va., and her résidence thereupon became the résidence 
of her husband. Just before the marriage, and on the same day, she 
executed a release of the judgment, for the recited considération of 
$250, which release was recorded soon afterwards in the clerk's office of 
the court in which the judgment was rendered. 

On the 24th of July, 1917, Mrs._ Williams, as executrix of R. R. 
Henry, filed a bill in equity in the circuit court of Bland county. Va., 
against R. D. Miller and Randolph Henry, assignor of the judgment, 
to set aside the release executed by her, on the ground that it had been 
proçured by fraud, and to subject to the payment of the judgment cer- 
tain tracts of land in that county which Miller had acquired. On his 
pétition, showing that he was a nonresident of the state, the cause was 
removed to the District Court of the United States for the Western 
District of Virginia, where it remains pending and undetermined. 

Then, on August 25, 1917, the plaintifïs brought this suit, in the 
court in which the judgment against Miller was originally recovered, to 
set aside the release given by Mrs. Williams, on the ground that it had 
been proçured by fraud, and to subject to the payment of the judgment 
the equity of Miller in certain real estate in Mercer county, W. Va., 
which had been purchased by him some two months before, and on 
which he had paid at the time the sum of $5,000 ; the balance being 
secured by a deed of trust on the property. It appears f rom the bill of 
complaint that the plaintifF Ross is a citizen and résident of Mercer 
county, in the state of West Virginia, and the duly appointed adminis- 
trator in that state of the estate of R. R. Henry, deceased; that the 
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plaintiff Lucy Henry Williams is a citizen and résident of the State of 
Virginia, and by due appointment under the laws of that state the ex- 
ecutrix of the last will and testament of R. R. Henry, deceased ; and 
that the plaintiff Randolph Henry is likewise a citizen and résident of 
the state of Virginia. AU the défendants are stated to be citizens and 
résidents of Mercer county, in the state of West Virginia. 

The answer of défendant Miller on the merits is an expHcit and de- 
tailed déniai of any fraud or misrepresentation in obtaining the release. 
He also sets up in défense the pendency of the suit brought by the ex- 
ecutrix in the circuit court of Bland county, Va., as above stated, makes 
the plaintiff's bill in that case a part of his answer, recites its removal 
to the fédéral court on his pétition, allèges that the parties and cause of 
action are the same in both suits, and accordingly asks that this suit 
"be abated and dismissed." The answer of défendant Ritz, f rom whom 
Miller bought the real estate in question, admits the sale of the property 
and the receipt of $5,000 on account of the purchase price, dénies that 
any further payment has been made or become due, and asks that his 
interest be protected. It does not appear that défendant Pollock, the 
trustée named in the deed of trust, has filed an answer. 

Upon thèse pleadings Miller moved to dismiss the bill of complaint 
{1) for want of equity, and (2) foi- want of jurisdiction, because no féd- 
éral question is involved and the requisite diversity of citizenship is 
lacking. Other grounds were stated in the motion ; but, as they were 
virtually abandoned at the argument, any mention of them may be 
omitted. The court below sustained the motion and dismissed the bill, 
though whether upon one or both the grounds specified is only inf ér- 
able from the record. The plaintiffs thereupon moved the court to 
suspend its décision and retain the cause on the docket until the déci- 
sion of the case removed to and pending in the Western district of Vir- 
ginia ; but the motion was overruled. Their further motion to strike 
out the names of William E- Ross, administrator, and Randolph Hen- 
ry, as plaintiffs, and to make them both défendants, was also overruled. 

[1] Upon Considération of thèse facts, we are of opinion that the 
court below was not deprived of jurisdiction by the circumstance that 
one of the plaintiffs is a citizen of the same state as the défendants. 
It has long been settled that a suit which is ancillary and supplemental 
to an original suit may be maintained in a fédéral court, without re- 
gard to the citizenship of the parties. Freeman v. Howe, 24 How. 
450, 16 h. Ed. 749; Minnesota Co. v. St. Paul Co., 2 Wall. 609, 633, 
17 L. Ed. 886; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 
L. Ed. 145; Pacific R. R.,of Mo. v. Missouri Pacific Ry., 111 U. S. 
505, 4 Sup. Ct. 583, 28 L. Ed. 498 ; Johnson v. Christian, 125 U. S. 642, 
8 Sup. Ct. 989, 1135, 31 L. Ed. 820; Root v. Woolworth, 150 U. S. 401, 
14 Sup. Ct. 136, 37 L. Ed. 1123. In Wayman y. Southard, 10 Wheat. 
1, 6 L. Ed. 253, Chief Justice Marshall said: 

"The jurisdiction of a court Is not exhau.sted by the rendltlon of its judg- 
nient, but continues until that judgnient shall be satlsfled." 

And Mr. Justice Clifford, in Riggs v. Johnson County, 6 Wall. (73 
U. S.) 166, 18 L. Ed. 768, upholding a mandamus to levy a tax for the 
payment of a judgment, says: 
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"Process subséquent to judgment is as essential to jurlsdiction as process 
antécédent to judgment ; else the judloial power would be Incomplète and en- 
tirely inadéquate to the purposes for whlch It was conferred by the Constitu- 
Hon." 

The définition in the cited cases of a dépendent and stipplementary 
suit seems clearly to cover the instant case, and therefore to place it in 
the class of which fédéral courts hâve jurisdiction, irrespective of the 
citizenship of the parties ; for, if an equity suit can be maintained in 
a fédéral court, without diversity of citizenship, to restrain or set aside 
a judgment at law in that court, because the equity suit is ancillary and 
supplemental, as the Suprême Court distinctly holds in Krippendorf v. 
Hyde, supra, it would appear to follow as a matter of course that an 
equity suit is likeviàse maintainable to enforce the payment of such a 
judgment, although it happens, as in this case, that one of the plaia- 
tiiïs and ail the défendants are citizens of the same state. The prin- 
ciple upon which the décisions referred to are based is, as we conceive, 
that a fédéral court, by virtue of its jurisdiction to render the original 
judgment, has also fuU jurisdiction of any appropriate proceeding for 
the collection of that judgment, whatever may be the résidence of the 
interested parties. 

Nor, in our judgment, is the principle any the less applicable to the 
suit at bar because it seeks fo cancel the release as well as to enforce 
the judgment. The subordinate character of the suit is fixed by its 
primary purpose, which is to subject the equity of Miller in certain real 
estate to the payment of the original judgment recovered against him 
in the same court, and it does not lose the status of a dépendent and 
ancillary suit by the circumstance that, as incident to its ultimate and 
principal object, the cancellation is sought of a release alleged to hâve 
been obtained by fraud. In other words, the supplementary nature of 
the suit is not changed or aflfected by the needed removal of an ob- 
stacle to its prosecution. The conclusion is therefore reached that the 
court below had jurisdiction to hear and décide the cause. 

[2] We are also of opinion that the dismissal of plaintiffs' bill cannot 
be sustained by the pendency of a similar suit, previously brought, in 
the state of Virginia. Treatîng that suit as though begun in the fédér- 
al court to which it has been removed, and granting, as défendant ar- 
gues, that fédéral courts of différent districts are not foreign to each 
other, the conclusive answer to his contention nevertheless is that the 
subject-matter of the two suits is not the same. True, both of them 
seek to set aside the same release and to enforce the same judgment ; 
but the lands sought to be charged in one case are in Virginia, while in 
the other the lands sought to be charged are in West Virginia. As 
above held, the cancellation of the release is only an incident to the 
main purpose of the suits, namely, the collection of the judgment 
against Miller, and we are not aware of any légal objection to concur- 
rent suits for that purpose in différent jurisdictions, whether fédéral 
or state, where the défendant has property that can be reached. Such 
suits hâve the same parties, to be sure, and are based on the same judg- 
ment; but they difïer in subject-matter because each is concerned with 
a separate pièce of property. Of course, there can be but one satis- 
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faction, for there is only one judgment to be enforced. Whatever, 
therefore, may be realized in tbe suit first concluded must be credited in 
the suit that remains pending; and there is ample authority to protect 
against double recovery. Moreover, it is not hère questioned that the 
court below has full discrétion to stay the prosecution of this suit, or 
postpone its trial, to await the outcome of the prior Virginia suit. Ail 
we hâve occasion now to décide is that both can be maintained at the 
same time, though brought for the same ultimate purpose, and that the 
pendency of the first is not adéquate ground for dismissing the second. 

[3] If, as we hold, the cancellation of the release be but incident to 
the real purpose of the litigation, it is obvious that the bill is not mul- 
tifarious, and that contention needs no further answer. Of the merits 
it is enough to say that the bill makes out a prima f acie case, and that 
no sufficient reason appears for denying a trial of the issues. The de- 
cree of dismissal must accordingly be reversed, and the cause remand- 
ed for further proceedings not inconsistent with this opinion, 

Reversed. 



DOWNEY V. GERMAN ALMANCE INS. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. July 2, 1918.) 

No. 1614. 

Insurance i@=282(14) — Fire Insurance Policies — Construction. 

Where a flre iwllcy, whleh Insured a building in a specifled amount 
and Personal property in a specified amount, provided that the entire 
policy should be void if the sub.iect of Insurance be personal property and 
be or beconie incumbered by a chattel raortgage, the fact that the Per- 
sonal property was mortgaged does not invalldate the Insurance on the 
building, for the policy, which was on the standard New York form pre- 
scrlbed by the laws of West Virginia, should l>e given the effect of two 
différent contracts, one applicable to the building, and the other to the 
personalty. 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg ; Alston G. Dayton, Judge. 

Action by William W. Downey, receiver of the Stewart Vehicle 
Company, against the German Alliance Insurance Company and an- 
other. There was a judgment on directed verdict for défendants, and 
plaintiff brings error. Reversed. 

John O. Henson, of Martinsburg, W. Va., and Malcolm Jackson, of 
Charleston, W. Va., for plaintiff in error. 

W. Calvin Chestnut, of Baltimore, Md., and John W. Davis, of 
Clarksburg, W. Va. (Allen B. NoU, of Martinsburg, W. Va., on the 
brief), for défendants in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. For a detailed statement of facts référ- 
ence is made to the opinion of this court in the kindred case of Hart- 
ford Fire Insurance Co. v. Downey, Receiver, 223 Fed. 707, 139 C. C. 

<g==>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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A. 237. On September 15, 1912, the factory and its contents of the 
Stewart Vehicle Company, of Martinsburg, W. Va., were destroyed by 
fire. The insurance in force was $21,500 on the building, $80,500 on 
the stock of merchandise, and $5,500 on the machinery, or a total of 
$107,500, which is approximately the amount at which the loss was ad- 
justed. The policies were ail of the New York standard form, pre- 
scribed also by the laws of West Virginia, and contained the following 
provision : 

"This en tire policy shall be void If • * * the subject of insurance be 
Personal property and be or become Ineumbered by a chattel mortgage." 

Claiming that this provision had been violated, the insurance compa- 
nies refused payment of the loss, and thereupon, in 1913, suits were 
brought against them by plaintifiE in error, who had been appointed re- 
ceiver of the vehicle company shortly after the fire. Some of the suits 
were brought in the state courts at Martinsburg, and others in the 
United States District Court for the Northern District of West Vir- 
ginia. The first case tried was the one against the Hartford Fire In- 
surance Company, supra, whose policy covered merchandise only. The 
judgment for plaintiff in that case, entered upon a verdict of the jury, 
was reversed by this court on the ground that the undisputed évidence 
showed that the insured property had "become ineumbered by a chattel 
mortgage," which avoided the policy, and that therefore the trial court 
should hâve directed a verdict for the défendant. A pétition for re- 
hearing was considered and denied. In the meantime, and before the 
décision of this court, the case against the National Fire Insurance 
Company was tried in the state court, with the resuit of a verdict and 
judgment for plaintifï. That judgment was affirmed, some months 
after our décision in the Hartford Case was announced, by the Su- 
prême Court of Appeals of West Virginia. Downey, Receiver, v. Na- 
tional Fire Insurance Co., 77 W. Va. 386, 87 S. E. 487. Thereupon 
the receiver applied to the Suprême Court of the United States for a 
certiorari in the Hartford Case, but the application was refused. 241 
U. S. 671, 36 Sup. Ct. 722, 60 L. Ed. 1230. 

The case against thèse défendants, tried in September, 1917, was 
submitted by stipulation of counsel on the proofs of record hère in the 
Hartford Case, and consequently as regards the chattel mortgage the 
same facts precisely are again before us. The only différence is that 
the policy now under review was not on merchandise only, but partly 
on the building and parth' on the merchandise, and this présents a ques- 
tion of law which did not arise in the former suit. The court below, 
following pur décision in the Hartford Case, directed a verdict for de- 
fendant as to the entire policy, thereby holding in effect that it was an 
indivisible contract, which was wholly avoided by the breach of the 
chattel mortgage condition. 

The elaborate argument of plaintiff in error for a reversai of our 
former décision is quite unconvincing. It seems for the most part to 
miss the point. There is no dispute as to the meaning of the policy, 
or of the statute which prescribes its form. Ail parties agrée that a 
violation of the chattel mortgage provision avoids the policy ; ail agrée 
that, if the bonds in question were actually pledged to the Trust Com- 
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pany, that pledge constituted a chattel mortgage within the meaning' 
of the policy ; and ail agrée that, if such a pledge was made, the plain- 
tiff cannot recover for the personal property destroyed. As to that 
property the sole question is one of fact as to whether or not a pledge 
of the bonds had been consummated before the fire. We held in the 
Hartford Case that this question was improperly submitted to the jury, 
because the uncontradicted évidence showed beyond any reasonable 
doubt that the bonds had been completely and unconditionally pledged 
prior to the fire; and our reasons for so holding are stated at some 
length in the opinion above cited. It is enough to say that we adhère 
to that ruling, and with the more confidence because it seems to us, 
after studious re-examination, that fair-minded judgment can reach 
no other conclusion on the record hère presented. In this court the 
question is not open to further discussion. 

Is the policy in suit a divisible contract? It recites that the "aggre- 
gate amount insured" is $9,000, the rate 1.25 and 1.50, and the pre- 
miutn $127.50. The insured property is described, in a typewritten 
statement pasted on the printed form, headed "The Stewart Vehicle 
Company," and containing two separate items or paragraphs, as fol- 
lows: 

"S.3,000.0O^On thelr three story and basement brick building," etc. 
"$6,000.00— On their buggies nianufactured and in the process of manufac- 
ture," etc. 

The aggregate premium is the 1.25 rate applied to $3,000, plus the 
1.50 rate applied to $6,000. It will thus be seen that two distinct 
classes of property were insured, each for a separate and specified sum. 
Both classes were included in the mortgage given by the vehicle Com- 
pany, but concededly the giving of that mortgage affected in no wise a 
policy confined to the building. This being so, we fînd it difficult to 
see why a policy which insured the building for a stated amount, and 
as a separate subject of insurance, should be held invalidated as to 
that insurance by the chattel mortgage provision in question, merely 
because the same policy also covered, as another and distinct subject 
of insurance, a quantity of personal property as to which it became m- 
validated by the incumbrance of a chattel mortgage. 

It is a matter of common knowledge that an insurance agent usually 
represents a number of coinpanies, and must do so in order to carry a 
large risk, like a f actory and its contents, because only a small part of. 
such a risk will be taken by any one company. For example, the in- 
surance in question embraced about 40 policies, some on tîie building 
alone, some on the stock alone, others on building and stock, and still 
others on building, stock, and machinery. Ordinarily, the distribution 
among the varions companies of a risk of this kind is not directed, or 
even known in advance, by the insured, but left to the judgment and 
discrétion of the agent ; and this for the reason that, as a rule, the in- 
sured is indiffèrent as to how or where the aggregate insurance shall 
be placed. It therefore seems to us that the inclusion in the policy in 
suit of both building and merchandise, each for a specified amount and 
as a distinct subject of insurance, was a mère incident of insuring the 
entire property, which should not charge the vehicle company with the 
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conséquences now asserted. In other words, whilst this policy is in 
form a single contraçt, it is in substance and effect two contracts, each 
separate from the other and complète in itself, and so in our opinion it 
should be regarded for the purpose now in hand. Moreover, it is to 
be noted that the one standard form of policy is used for ail classes of 
property,. though obviously some of its provisions are applicable to 
one class,,but not to another. For this reason, also, we think a viola- 
tion of the chattel mortgage clause, which relates to personal prop- 
erty only, should not be permitted, in a case like this, to vitiate the 
separate realty Insurance, which may happen to be included with the 
separate Insurance of merchandise in the same policy. To hold in such 
case that the entire policy is avoided is to construe the clause as though 
it read, "if the subject of insurance or any part thereof be personal 
property and be or become incumbered by a chattel mortgage," which 
would give the clause a meaning not required by its language, not f airly 
applicable to the facts, and not consistent with justice to the insured. 

The distinction appears to be this; A blanket policy, which insures 
two or more classes of property for a gross sum, as a single subject of 
insurance, without séparation into items, and without specifying the 
amount for which each class is insured, has been held an indivisible 
contraçt, which would be wholly avoided by a violation of the chattel 
mortgage condition. Such a policy was before the court in Fries- 
Breslin Co. v. Star Fire Ins. Co., 154 Fed. 35, 83 C. C. A. 147, relied 
upon by défendants in error. Such also was the policy in Dumas v. 
Northwestern Nat. Ins. Co., 12 App. D. C. 245, 40 L. R. A. 358. But 
where, as in this case, the two classes of property insured are clearly 
and definitely separated, each being made a distinct subject of insur- 
ance, and each being insured for a specifîed sum, it seems but reasona- 
ble to hold that the contraçt is divisible, and that the insurance on the 
building is not avoided by a chattel mortgage, which invalidâtes the 
insurance on the personal property. 

It would serve no useful purpose to review the conflicting décisions 
npon the question hère considered. As we read the cases, the decided 
weight of State authority supports the views above expressed. In New 
York, where the standard form originated, the divisibility of an in- 
surance contraçt like the one before us has been repeatedly affirmed. 
Merrill v. AgricuUural Ins. Co., 7i N. Y. 452, 29 Am. Rep. 184, fre- 
quently cited with approval; Knowles v. Am. Ins. Co., 142 N. Y. 641, 
Z7 N. E. 567; Kiernan v. Dutchess Co. Mutual Ins. Co., 150 N. Y. 
190, 44 N. E. 698; Donley v. Glens Falls Ins. Co., 184 N. Y. 107, 76 
N. E. 914, 6 Ann. Cas. 81. Some of the décisions of other states to 
the same effect are Radford v. Carwile, 13 W. Va. 660; Fisher v. Ins. 
Co., 74 W. Va. 694, 83 S. E. 729, L. R. A. 1915C, 619; Commercial Ins. 
Co. v. Spankneble, 52 111. 53, 4 Am. Rep. 582; Light v. Greenwich Ins. 
Co., 105 Tenn. 480, 58 S. W. 851 ; Trabue v. Dwelling House Ins. Co., 
121 Mo. 75, 25 S. W. 848, 23 L. R. A. 719, 42 Am. St. Rep. 523; and 
Bills V. Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 1063, 29 L. R. A. 706, 
47 Am. St. Rep. 121, in which the subject is discussed at length. 

The fédéral cases are few in number. Four only are cited by de- 
fendants. Atlas Réduction Co. v. New Zealand Ins. Co., 138 Fed. 497, 
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71 C. C. A. 21, 9 L. R. A. (N. S.) 433, throws no light on the question 
and may be disregarded. Fries-Breslin Co. v. Star Fire Ins. Co., su- 
pra, and Dumas v. Northwestern Nat. Ins. Co., supra, are not in point, 
as we think, for they deal with blanket policies which se;em clearly dis- 
tinguishable. In McKernan v. North River Ins. Co. (D. C.) 206 Fed. 
984, a policy similar to the one in suit was held not divisible; but, with 
ail respect for the learned judge who decided that case, wé cannot ac- 
cept the theory of a constructive increase of the building risk result- 
ing from a chattel mortgage on its contents. It is understood that in- 
surance companies give consent almost as a matter of course to the. 
exécution of mortgages on the insured property, unless some excep- 
tional reason induces refusai. When a large amount is placed on dif- 
férent classes of property, as a store or factory and its stock of mer- 
chandise, the rigk is not in fact regarded as entire, for the companies 
issue indiscriminately separate policies on each class, or policies cqver- 
ing both classes, according to their own judgment or interest, as ap- 
pears to hâve been donc in the présent instance. In short, in the cir- 
cumstances of this case, and in the absence of any authority which 
should contre! our décision, we are constrained to hold that the policy 
in question was not avoided as to the $3,000 of insurance on the build- 
ing of the vehicle Company. 

It follows that the court below was in error in directing a verdict 
for défendant on the entire policy, but should hâve directed a verdict 
for piaintifï for the amount of insurance on the building. 

Reversed. 
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(Circuit Court of Appeals, Fourtli Circuit. July 6, 1&18.) 

No. 158D. 

1. Judgment iS=>489 — Collatéral Attack — Title to Land — Validity — Juk- 

isnicïioN. 

Tlie gênerai rule is that a judgment of a court puri)orting to adjudicate 
the title to land outside the limits of its territorial jurisdiction is void 
for laek of jurisdiction and will be treated as a nullity wherever en- 
countered. 

2. CouHTs <S=32ti6 — Fédéral Courts — Jurisdiction — Title to Land — Citi- 

ZENS7IIP. 

One claiming title to land under a grant from one state as to land situ- 
ated therein may sue to recover it from citlzens of another state claim- 
ing under a grant from that state, in the United States courts of the first 
state, and hâve the title finally adjudicated by that court. 

3. Judgment cê=:5747(5) — P'ederal Courts^Conclusiveness — Parties. 

Where the United States Circuit Court for the Ka.stern District of 
Tennessee bad jurisdiction of a suit to quiet plaiiitift"s title to land 
alleged to be in Tennessee, and to cancel défendants' grants from North 
Carolina, its decree for eomplainant was conelusive of the rlghts of par- 
ties, and available to the eomplainant and to those claiming under Mm, 
agaiust the défendants and those claiming under them. 

4. Judgment <@=3813— Full Faith and Crédit — Decree. 

Where the United States Circuit Court for the Eastem District of 
Tennessee had jurisdiction of a suit to quiet plaintiff's title to land alleged 



<S=>For other cases aee «ame topic & KEY-NUMBER in ail Key-Numbered DIgesta & Indexes 
252 F.- 



706 252 FEDERAL BBPOtlTBR 

to be In Tennessee, and to cancel défendants' grants from North Oarolln», 
ail other courts of the United States were bound to give fuU faith and 
crédit to Its decree. 

5. Eqxtity ®=»418— Title to Land — Decree Pro Confesso. 

On a Mil in the United States Circuit Court for the Eastem District 
of Tennessee to quiet title to land, etc., a necessary party défendant, rési- 
dent in Nortb Carollna, who had been legally served and thereby requlred 
to meet the allégations that the land was in Tennessee, by his default 
admitted that the land was In that state, and brought hlmself within Act 
March 3, 1875, c. 137, § 8 (Comp. St. 1916, § 1089), so as to entitle the court 
to enter judgment against him. 

6. Judgment "®=>651 — Deceee Pro Confbsso — Effect. 

A défendant was as fully bound by a duly rendered decree pro con- 
fesse against him as if he had resisted the suit. 

7. JudgmetJt <S=813 — Full Faith and Crédit — Erboneoxjs Construction — 

Evidence. 

Evidence, however convincing, that the United States Circuit Court for 
thé Eastern District of Tennessee reached an erroneous conclusion in a 
suit to qUlet title to land, involving the question whether the land was in 
that State or in North Carolina, could not afCect the crédit and concluslve- 
ness of its decree for complalnant In any court to which it was presented. 

8. Judgment ®=»t>BO — Conci-usiveness — Void Decree — Effect of Affihmance. 

After a decree for complainant in the United States Circuit Court for 
the Eastem District of Tennessee, in a suit to quiet title to land involving 
the question of its location in Tennessee or In North Carolina, the Cir- 
cuit Court's dismissal of a bill of review on the merits, afflrmed on appeal 
to the Circuit Court of Appeals, and on certiorarl by the United States 
Suprême Court, ail after discovery of a plat showing that the land was in 
North Carollna, amounted to an affirmation of the validity of the Circuit 
Court's original decree. 

9. Judgment <S=>660 — Conclusiveness — Void Deceee — Effect of Affirmance. 

An ad.iudlcatlon of the United States Suprême Court in a suit between 
the two States that the land was in North Carolina, raade pendlng the bill 
of review, did not impair the validity of that decree. 

Pritchard, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Asheville; James E. Boyd, Judge. 

Bill to quiet title by the Babcock Lumber & L,and Company against 
J. W. Ferguson and J. C. Blanchard. From a decree for complainant 
(243 F'ed. 623), défendants appeal. Affirmed. 

Mark W. Brown and F. A. Sondley, both of Asheville, N. C, for 
appellants. 

James G. Merrimon, of Asheville, N. C, and John Franklin Shields, 
of Philadelphia, Pa. (John S. Adams, of Asheville, N. C, on the hrief), 
for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Jndge. The Babcock Lumber & Land Company 
filed its bill on January 20, 1917, in the District Court for the Western 
District of North Carolina to quiet its title to a tract of land on Slick 
Rock creek in that state against the claims of the défendants, J. W. 
Ferguson and J. C. Blanchard. The défendants answered, setting up 
title in themselves. The District Court held that the complainant had 

(gssFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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shown good title and decreed accordingly. The appeal mainly dépends 
on the question whether a decree made in 1896 by the United States 
Circuit Court for the Eastern District of Tennessee in the case of Chas. 
Hebard against D. W. Belding and others, involving title to a large 
tract including the land in dispute, is binding on the défendants. The 
complainant in this case dérives title f rom Hebard, the successful com- 
plainant in the Tennessee suit ; the défendants dérive title f rom R. L. 
Cooper, one of the défendants in that suit. If the decree there made 
was valid, then the compiainant's title is good; if it is void for lack 
of jurisdiction of the Circuit Court for the Eastern District of Tennes- 
see, the complainant has no title to the land under it against the de- 
fendants' claim of title. 

In his bill filed in the Circuit Court for the Eastern District of Ten- 
nessee in January, 1896, Hebard, a résident of Michigan, alleged his 
ownership of a tract of 40,000 acres of land, under a grant from the 
State of Tennessee ; the situation of the land in the state of Tennes- 
see ; the résidence of some of the défendants in Ohio and New York, 
and the résidence of the défendants R. L- Cooper and J. W. Cooper 
in North Carolina; the claim of the défendants to 8,000 acres of the 
land under grants from the state of North Carolina; the dispute 
betw^een complainant and the défendants as to the location of the 
state line ; and the purpose of the défendants to eut timber on the dis- 
puted land. The relief asked was a perpétuai injunction forbidding 
défendants to eut the timber, the quieting of compiainant's title by 
adjudging it to be valid against défendants' claims, and the çancella- 
tion of défendants' grants from the state of North Carolina as clouds 
on compiainant's title. The défendant R. L. Cooper, an inhabitant of 
North Carolina, was personally served in that state, under the provi- 
sions of Act March 3, 1875, 18 Stat. 472, c. 137, § 8 (Comp. St. 1916, 
§ 1039), but he failed to appear and a decree pro confesso was taken 
against him. Other défendants answered, denying compiainant's title 
and setting up title in themselves. The sole question at issue in the 
cause was whether the land was in Tennessee or North Carolina: If 
in Tennessee, it belonged to the complainant, Hebard, under the grants 
from that state; if in North Carolina the grants from that state con- 
ferred title on the défendants. After a full hearing the Circuit Court 
found this issue in favor of the complainant, and on June 10, 1899, 
entered a decree accordingly. The Circuit Court of Âppeals of the 
Sixth Circuit, after a careful review of the testimonv, affirmed the 
decree. Belding v. Hebard, 103 Fed. 532, 43 C. C. A. 296. 

[1,2] The gênerai rule that a judgment of a court purporting to 
adjudicate the title to land outside the limits of its territorial jurisdic- 
tion is void for lack of jurisdiction, and will be treated as a nullity 
wherever encountered, is well established. But it is also established, 
by authority which removes the question from the région of discus- 
sion, that one who claims title to the land under a grant from one state 
as land situated in that state, may sue to recover it from citizens of 
another state who claim under a grant from that other state, in the 
United States courts of the first state, and hâve the title finally ad- 
judicated by that court. If this were not so, it would be impossible 
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for such claimant to hâve his title adjudicatéd. The right of the 
claimant under the Tennessee grants to hâve his title adjudicatéd, and 
the jurisdiction of the Circuit Court for the Eastern District of Ten- 
nessee to make the final adjudication, hâve been settled by the Su- 
prême Court of the United States. In Rhode Island v. Massachusetts, 
12 Pet. 657, 9 h. Ed. 1233, the court says : 

"But for the other class of cases, 'controversles between cltlzens of différent 
States,' the eleventh section, of the Jiidlciary Act [Act Sept. 24, 1780, c. 20, 1 
Stat. 73] makes provision; and the Circuit Courts, in tlielr original, and thls 
court, in its appellate, jurisdiction, hâve deeidod on the boundarles of the 
States, under whom the parties respeetlvely clalm, whether there has l)een a 
compact or not. The jurisdiction of the Circuit Court in such cases was dis- 
tlnctly and expressly asserted by this court as early as 1799, in Fowler v. 
Miller, 3 Dali. 411. 412 [1 Ju Ed. 658] ; s. p. [New Jersey v. New York] 5 Pet. 
280 [8 L. Ed. 127]. In Handley's Lessee v. Anthori-, the Circuit Court of 
Kentucky decided on the boundary between that state and Indiana, In an 
ejectmènt between thèse parties ; and thelr judgnient was affirmed by this 
court. 5 Wheat. 375 [5 L. Ed. 113 ; Roblnson v. Campbell] 3 Wheat. 212-218 [4 
L. Ed. 372] ; s. p. Harcourt v. Gaillard, 12 Wheat. 523 [6 L. Ed. 716]. When 
the boundarles of states can be thus deelded collaterally, in sults between in- 
dlviduals, we cannot, by any just rule of interprétation, déclare that thl» 
court cannot adjudicate on the question of boundary, when It Is presented 
dlrectly in a controversy between two or more states, and is the only point In 
the cause." Ayers v. Polsdorfer, 187 TJ. S. 585, 23 Sup. Ot. 196, 47 L. Ed. 314; 
Stevenson v. Faln, 195 U. S. 165, 25 Sup. Ct. 6, 49 U Ed. 142; Andersou v. 
Elliott, 101 Fed. 609, 41 0. C. A. 521 (Fourth Circuit). 

[3-7] Thèse décisions take the case entirely out of the gênerai rule 
argued forcibly by appellant's counsel. The circuit court having ju- 
risdiction, the decree was final and conclusive of the rights of the 
parties, and available to the complainant and ail claiming under him 
against the défendants and ail claiming under them; and ail other 
courts of the United States were bound to give fuU faith and crédit to 
it. R. L. Cooper, a necessary party, having been served in the manner 
required by law, and being required by the service to meet the allé- 
gations that the land was in Tennessee, hy his default admitted that 
the land was in that state, and thus brought himself within the provi- 
sions of the act of 1875 before cited. He was as fuUy bound by the 
decree pro confesso against him as if he had resisted the suit. Thom- 
son v. Wooster, 114 U. S- 104, 5 Sup. Ct. 788, 29 L,. Ed. 105. Evi- 
dence, however convincing, that the court reached an erroneous con- 
clusion- — even a différent conclusion bv the same court or another court 
as to the state lines in a litigation between différent parties, or even 
between the same parties with respect to other lands in like situation 
— could not affect the crédit and conclusiveness of this decree in any 
court to which it was presented that the complainant's title to this 
land was good against the parties défendant. 

In view of this rule, too well settled for discussion, we proceed to 
consider the subséquent developments showing conclusively that the 
Circuit Court for the Eastern District of Tennessee and the Circuit 
Court of Appeals erred in the finding of fact that the land was in Ten- 
nessee and passed under the grants from that state. 

[8] Some years after the final decree of the Circuit Court of Ap- 
peals in favor of Hebard had been filed, the lost plat and the report 
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of the commissioners empowered to fix the boundary line between 
North Carolina and Tennessee, dated in 1821, were found in the 
archives of the state of Tennessee ; this report and plat showed that 
the land adjudicated to belong to Hebard under the Tennessee grants 
was in fact on the North Carolina side of the line. On the basis of 
this report and plat as newly discovered évidence, an application for 
leave to file a bill of review was granted. One of the grounds of this 
application argued by counsel and mentioned in the dissenting opin- 
ion of Judge Severens was that the Circuit Court for the Eastern 
District of Tennessee had no jurisdiction, because the land was ac- 
tually situated in North Carolina. Upon the hearing the Circuit 
Court made a decree dismissing the bill of review on the merits. This 
decree was affirmed on appeal by the Circuit Court of Appeals (194 
Fed. 301, 114 C. C. A. 261), and on certiorari by the Suprême Court 
(Hopkins v. Hebard, 235 U. S. 287, 35 Sup. Ct. 26, 59 L. Ed. 232). 
The grounds of dismissal were that reconsideration of the merits 
on the newly discovered évidence was within the court's discrétion, 
and that the force of the claim of the petitioners, grantees of the orig- 
inal défendants, to reopen the case, was overcome by the fact that 
they had purchased after the entry of the final judgments against 
their grantors, and that a third party had purchased from Hebard on 
the faith of the decree in his favor. Refusai to open the decree, ei- 
ther on the ground that newly discovered évidence would lead to a 
différent resuit, or on the ground that it showed the decree to be a 
nullity for lack of jurisdiction, was a clear récognition of the juris- 
diction of the Circuit Court for the Eastern District of Tennessee, 
and an affirmation of the vahdity of its decree by the Circuit Court 
of Appeals and the Suprême Court. It is true that R. L. Cooper had 
died before the pétition for leave to file a bill of review was filed, 
and it is contended that his widow and two minor children, his heirs 
at law, from whom défendants claim, were not parties to the péti- 
tion. We do not think it necessary to décide whether they were 
parties or not, for even if they were not, and the dismissal of the 
bill of review was not res adjudicata as to them, the decree of dis- 
missal nevertheless has the force of highest judicial authority on 
the point now involved. 

[9] In March, 1899, while the bill of review was pending, the 
State of North Carolina filed in the Suprême Court a bill against the 
State of Tennessee to settle the boundary. In that suit the Suprême 
Court, in the light of the report and plat of the commissioners above 
referred to, so adjudicated the true state line that the land now in 
controversy is on the North Carolina side. North Carolina v. Ten- 
nessee, 235 U. S. 1, 35 Sup. Ct. 8, 59 L. Ed. 97. This décision was 
rnade about 20 days before the decree of the court dismissing the 
bill of review and is reported in the same volume. If the Suprême 
Court had considered that its location of the land in North Carolina 
reached back to the suit of Hopkins v. Hebard, and withdrew the 
land from the jurisdiction of the court that decided that case, sure- 
ly it vvould not hâve taken the pains to consider the merits of a bill 
to review a void judgment. It seems fair to infer that it would hâve 
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said there is nothing to review, since the decree is void for want of 
jurisdiction. In this language the court, on the contrary, asserts the 
validity of the decree attacked : 

"Notwithstandlng our eonoluslon in the proeeedlng l>etween tho states of 
North Carolina and Tennessee, where the established faets in respect to the 
location of the dividing line were for tlie most .part the sarae as those 
dlsclosed in the record now before us, we think the decree of the Circuit Court 
of Appeals was riglit, and It is aecordingly afflrmed." 

Had the décision of the Suprême Court in the litigation between 
North Carohna and Tennessee been made before the decree in Hop- 
kins V. Hebard it would hâve been conclusive of the latter case. As 
it was made af terwards, it no more impairs the validity of the decree 
in that case than a like adjudication in a Htigation between private 
parties. To hold that it could would lead to the impossible resuit 
that citizens of différent states could settle their rights under grants 
f rom différent states only in suits between the states, which they hâve 
no right to require the states to institute. 

After the décision of the Suprême Court in the litigation between 
North Carolina and Tennessee that the land is in North Carolina, it 
was necessary for the complainant to file this bill in a court having 
jurisdiction of land in that state for the protection of its rights ; but 
the decree adjudging valid the title under which it claims, having 
been rendered by a court of compétent jurisdiction, must receive in 
the District Court for the Western District of North Carolina full 
faith and crédit. Thèse conclusions resuit in the affirmance of the 
judgment, and render unnecessary considération of complainant's 
assertion of title by adverse possession and the effect of the grants 
from the state of North Carolina introduced by complainant, alleged 
to be prior in date to that under which défendants claim. 

Affirmed. 

PRITÇHARD, Circuit Judge (dissenting). I cannot concur in the 
opinion of the majority of the court, wherein it is held (1) that the 
decree entered in the Circuit Court of the United States for the 
Eastern District of Tennessee affecting the title to lands wholly with- 
in the Western District of North Carolina, is not subject to collatéral 
attack upon the ground that the District Court of Tennessee was 
without jurisdiction; and (2) that the complainant is entitled to re- 
cover on the merits of the case. 

It is admitted by appellee, complainant below, that by virtue of a 
décision of the Suprême Court of the United States locating the boun- 
dary Hne between Tennessee and North Carolina, that thèse lands 
lie wholly within the Western district of North Carolina. Even if 
this admission had not been made, the complaint filed herein dis- 
closes the fact that the decree upon which it relies to recover was se- 
cured in a suit instituted in the Tennessee district, as I hâve stated. 
This allégation goes to the root of the whole matter and lays bare the 
weakness of the claim which complainant relies upon to sustain the 
jurisdiction of the court below. 

It is well settled that the jurisdiction of a court is confined to its 
territorial limits, and where it appears that a court has attempted to 
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exercise jurisdiction for the purpose of determining title to property 
not within the limits of the district such judgment is a nullity and 
may be attacked collaterally. In the case of Thompson v. Whitman, 
18 Wall. 457, 21 L. Ed. 897, the second and third syllabi are in the 
f ollowing language : 

"The record of a judgment rendered In another state may be contradicted 
as to the facts necessary to glve the court jurlsdiictlon ; and if it be shown 
that such facts dld not exlst, the record wIU be a nulUty, notwlthstandlng It 
may recite that they did exist 

"Want of jurisdiction may be shown elther as to the subject-matter of the 
person, or in proceedings in rem as to the thing." 

In the case of Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565, the 
Suprême Court said: 

"The authority of every tribunal is necessarlly restricted by the territorial 
Umits of the state in which it is establlshed. Any attenipt to exercise au- 
thority beyond thèse limits would be deemed in every other forum, as has been 
said by this court, an illegitimate assumption of power, and be resisted as 
mère abuse." 

The case of Thompson v. Whitman, supra, is very much in point. 
In that case a decree was entered for unlawfully taking clams in vio- 
lation of a statute which provided for the forfeiture of a vessel in the 
county in which the seizure was made. There the court held that the 
decree could be attacked collaterally by showing that the seizure was 
not made in the county where the proceedings were instituted, not- 
withstanding the fact that the decree entered by the court below con- 
tained a récital in which it was stated that the seizure was made in 
the county where the offense was committed. That case, in my opin- 
ion, clearly sustains the rule which should control in the instant case. 
There the question presented was, as I hâve stated, as to whether a 
court of one county had jurisdiction to déclare the forfeiture of a ves- 
sel when it was shown that the seizure was made in another. The 
court permitted the owner of the vessel to show that it was seized in 
another county, upon the theory that a court cannot exercise jurisdic- 
tion over property not within its territorial limits. It was just as 
essential to the jurisdiction of the Circuit Court for the Eastern Dis- 
trict of Tennessee that the property in question should hâve been with- 
in the district where the suit was instituted, as it was in the case of 
Thompson v. Whitman, supra, that the proceedings for forfeiture 
should hâve been instituted in the county in which the seizure was 
made. 

The case of Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. 
Ed. 8%, is also directly in point. The Suprême Court in that instance 
said: 

"Even a judgment in proceedings strictly in rem binds only those who 
could hâve made themselve.s parties to the proceedings, and vs'ho had notice, 
elther actually or by the thuig condenined being first seized into the custody 
of the court. The Maiy, 9 Oranch, 126, 144 [3 U Ed. 678] ; Hollingsworth v. 
Barbour, 4 Pet. 466, 475 [7 Tj. Ed. 922] ; Pennoyer v. Neff, 95 U. S. 714, 727 
[24 L. Ed. 565]. And such a judgment is vvholly void, if a fact essential to the 
jurisdiction of the court did not exist. The jurisdiction of a foreign court of 
admlralty, for instance, in some cases, as obsen'ed by Chlef Justice Marshall, 
•unquestionably dépends as vpell ou the state of the thing, as on the constitu- 
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tion of the court. If by any raeans vvhatever a prize court should be Induced 
to condenin, as prlze of war, a vessel whieh was never captured, it could iiot be 
contended tliat this eondemnation operated a change of property." Kose v. 
Himely, 4 Cranch, 241, 269 [2 Tv. VA. 60^]. Upon the same principle, a deeree 
condeiunlng a vessel for unlawfully taklng clams, in violation of a statute 
vvhich authorized proceedlngs for lier forfelture in the county in whicli the 
seizure was made, was held by this court to be void, and not to protect the 
oflicer making the seizure from a suit by the owner of the vessél, in whlch it 
was proved that the seizqre was not niade in the same county, although the 
deeree of eondemnation récited that It was. ThomiJson v. Whltman, 18 Wall. 
457 [21 L. Ed. 897]." 

If the contention of the complainant as to the law in case at bar 
be correct, it would render property rights of but Httle value and lead 
to interminable confusion. When we analyze the opinion of the ma- 
jority of the court, we find that the défendants are denied property 
rights which are accorded other citizens similarly situated. One has 
only to understand the facts in order to appreciate the fallacy of such 
a proposition ; it appearing that the défendant Cooper would be de- 
prived of his property, while ail other citizens in the district would 
enjoy the benefits of that provision of the Fourteenth amendment to 
the Constitution of the United States, which provides that no one shall 
be deprived of his property without due process of law. 

"No .ludgment of a court Is due process of law, If rendered without jurisdlc- 
tlon in the court, or without notice to the party." Scott v. MeNeal, 154 U. S. 
34, 46, 14 Sup. et. 1108, 1112 (38 L. Bd. 890). 

As I have stated, it affirmatively appears in the complaint filed by 
the complainant in this action that the deeree entered in the Tennes- 
see court is not enforceable in this district, and therefore complain- 
ant cornes into the District Court of the United States for the West- 
ern District of North Carolina with a deeree which according to its 
own showing is inoperative, and asks that court to make the same ef- 
fective by entering a deeree for complète relief. In other words, it 
appears that the deeree upon which it relies is not enforceable be- 
cause it was obtained in a court which could not exercise any power 
or control over the property by virtue of the fact that the property 
was situated wholly outside the territorial limits of the Circuit Court 
of the United States for the Eastern District of Tennessee at the time 
that the suit in which such deeree was entered was instituted. 

In the case of Old Wayne Mutual Life Association of Indianapolis 
v. McDonough, 204 U. S. 8, 27 Sup. Ct. 236, 51 L. Ed. 345, the Su- 
prême Court said: 

"No State can, by any tribunal or représentative, render nugatory a provi- 
sion of the suprême law. And if the eoncluslveness of a .judgment or deeree 
in a court of one state is questloned in a court of another government, fédéral 
or State, it is open, under proiter averments, to inquire whether the court ren- 
dering the deeree or judgment had .iurisdiction to render it. Such is the 
settled doctrine of this court. In the leadlng case of Thompson v. Whltman, 18 
Wall. 457, 468 [21 L. IM. 897], the whole question was fully examined in the 
light of the authorities. Mr. Justice Bradley, speaking for the court and de- 
livering its unanimous judgment, stated the conclusion to be clear that the 
jurisdlction of a court rendering judgment In one state may be questloned in 
a collatéral proceedlng in another state, notwithstandlng the averments m 
the record of the judgment itself. The court, aiuong other things, said that 
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if it be once coiiaKlecl that 'tho validity of a judgment may be attacked col- 
laterally by évidence showing that the court had no jurisdiction, it is not per- 
ceived how any allégation contained in tlie record itself, however strongly 
inade, can affect the right so to question it. The very object oî the évidence is 
to invalldate the paper as a record. If that can be successfully done no 
Ntatenients contained therein hâve any force. IC any such statements could 
he nsed to prevent inquiry, a slight form of words might alwnya be adopted so 
as effertually to nullify the right of siich incpiiry. Récitals of this kind must 
be regarded like asseverations of good faith in a deed, wliich avail nothing 
if the instrument is shown to be fraudulent.' This décision was in harmony 
witli préviens décisions." 

However, we are confronted at the threshold of this case with the 
well-established rule that a court caiinot acquire jurisdiction in any 
case without having the parties properly before it, either by personal 
or substituted service. If the parties hve in the district where the 
suit is instituted, then they may be properly served by the marshal 
of such district. But if, on the other hand, it should appear that one 
or more of the défendants, having an interest in the property, do not 
réside within the district, then said défendants may be made parties 
to a suit within the district by what is known as substituted service. 
It appears in this instance that the défendant did not réside in the 
Eastern district of Tennessee and was a citizen and résident of the 
Western district of North CaroHna. Therefore it becorries impor- 
tant to détermine as to whether the requirements of the statute, which 
authorizes substituted service, hâve been met. Not being a résident 
of the district where the suit was instituted the complainant sought 
to bring the défendant, Cooper, into court by substituted service in 
pursuance of section 57 of the Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1102 [Comp. St. 1916, § 1039]), the material part of 
which is in the following language: 

"When in any suit commeneed in any District Court of the United States 
to enforco any légal or équitable lien upon or claim to, or to remove any in- 
cumbrance or lien or eloud upon the tltle to real or personal propertv within 
the district where such suit is brought, one or more of the défendants therein 
shall not be an inhabitant of or found within the said district, or shall not 
Yoluntarily appear thereto, it shall be lawful for tlie court to make an order 
directiug such absent défendant or défendants to appear, piead, answer, or de- 
mur by a day certain to be designated, which order shall be served on such 
absent défendant or défendants, if practicable wherever found, and also upon 
the rierson or persons in pos.sesslon or charge of said property, if any there be : 
or where such personal service upon .such absent défendant or défendants 
is not practicable, such order shall be published in such manner as the court 
may direct, not less than once a week for six consécutive weeks. In case such 
absent défendant shall not appear, plead, answer, or demur within the time 
so limited, or within some further time, to be allowed by the court, In Its discré- 
tion, and upon proof of the service or publication of said order and of the 
performance of the directions contained in the same, it shall be lawful for the 
court to entertaln jurisdiction, and proceed to the hearing and adjudication of 
such suit in the same manner as if such absent défendant had been served wlth 
process within the said district; but said adjudication shall, as regards said 
absent défendant or défendants without appearance, affect only the property 
which shall hâve been the subject of the suit and under the jurisdiction of the 
court therein, within such district. » • *" 

A careful reading of this section shows conclusively that it only 
applies to cases where the property sought to be afïected is within the 
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district where the suit is instituted. The condition under which serv- 
ice may be had upon a nonresident is to be found in the followiiig 
provision : 

"When In aiiy suit commeneed in any District Court of the United States to 
enforco any légal or équitable lien upon or claim to, or to remove any iueum- 
hranoe or lien or cloud upon the title to real or Personal property within tlie 
district where suck suit is hrought. * ♦ * " (Italics mine.) 

Thus it will be seen that the right to hâve substituted service in a 
suit to remove cloud from title or other incumbrance is conditioned 
upon the fact that the real or personal property to be afifected by the 
decree is "within the district where such suit is brought." It is ele- 
mentary that a judgment against a party upon whom no service has 
been had and who vv^as not, therefore, a party to the suit, is a nuUity. 
In this instance it clearly appears that the land in controversy is not 
now and vi'as not at the institution of this suit in the district where 
the suit was brought. 

This statute should be construed strictly. In the case of Non- 
Magnetic Watch Co. v. Association Horlogere Suisse of Geneva et 
al, 44 Fed. 6, Judge Lacombe, sitting in the Circuit Court, said: 

"Statutes which undertake to glve to courts jurisdiction over nonresldents, 
who do not corne within the district for purposes either of résidence or busi- 
ness, should not be enlarged by too libéral construction. ♦ * * " 

In the case of Citizens' Savings & Trust Co. v. Illinois Central Rail- 
road Co., 205 U. S. 46, 27 Sup. Ct. 425, 51 h. Ed. 703, the question 
arose as to whether the property was within the district. Justice Har- 
lan in that opinion italicized the words "within the district where such 
suit is brought," thus clearly indicating that the power of the court to 
bring in a défendant residing in another district, under the statute, is 
based upon a condition précèdent, to wit: That the property sought 
to be affected by the decree must be within the district. The second 
syllabus in the above-cited case is in the following language : 

"A suit brought by owners of stock of a rallroad company for the cancella- 
tion of deeds and leases under and by authority of which the propertles of 
the company are held and managed is a suit within the meaning of section 
8 of the Act of March a, 1875, 18 Stat. 470, as one to remove Incumbrances or 
clouds upon rent or persanal property and local to the district and within 
the jurisdiction of the Circuit Court for the district in which the property is 
situated, wlthout regai-d to the citizenship pf défendants so long as diverse to 
that of the plaintiff, and foreign défendants not found can be brought in by 
order of the court subject to the condition prescribed by that section, that any 
adjudication affecting absent nonappearing défendants shall affect only such 
property within the districts as may be the subject of the suit and under the 
jurisdiction of the court." 

Referring to the case of Mellen v. Moline Malléable Iron Works, 131 
U. S. 352, 9 Sup. Ct. 781, 33 L. Ed. 178, the court in the case of Citi- 
zens' Savings & Trust Co. v. Illinois Central Railroad Co., supra, said : 

"In Mellen v. Moline Malléable Iron Works, 131 U. S. 352 [9 Sup. Ct. 781, 33 
T* Ed. 178], we had occasion to examine the prpvlsions of the act of 1875, A 
question there arose as to the jurisdiction t>î a Circuit Court of the United 
States to render a decree annuUing a trust deed and ehattel mortgage covering 
property within the district where the suit was brought. In which suit the 
défendants did not appear, but were proceeded against in the mode authorized 
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by the above act of 1875. Thls court sald: 'The previous statute gave the 
above reinedy only In siiits "to enforee any légal or équitable lien or claim 
agalnst real or Personal property wlthin the district wheve the suit is brought," 
while the act of 1875 gives It also in suits brought "to reniove any incumbrance 
or lien or cloud upon the title to" such property. Rev. Stat. sec. 738 [Oomp. 
St. lî>16, § 1039] ; 18 Stat. 472, c. 137, § S. We are of opinion that the suit 
instituted by the Funiace Company agalnst the Iron Works and others be- 
longed to the class of suits last described. The trust deed and ohattel m-ortgaae 
in question emliraced spécifie property within the district in which the suit 
was brought.' " 

In the case of Jellenik v. Huron Copper Mining Co., 177 U. S. 1, 
20 Sup. Ct. 559, 44 L. Ed. 647, suit was brought in the Circuit Court 
of the United States for the Western District of Michigan by parties 
of States other than Michigan, against the Michigan mining corpora- 
tion and certain individual défendants holding shares of stock in that 
corporation and being citizens and résidents of the state of Massa- 
chusetts. The complainants alleged that they were the sole owners of 
certain shares of the stock of the corporation, the certiiïcates for which 
were held by the Massachusetts défendants, and sought a decree re- 
moving the cloud upon their title to such shares and adjudging that 
they were entitled to them. The court held that the défendant citi- 
zens of Massachusetts were necessary parties to the suit, and the sec- 
ond syllabus is in the f ollowing language : 

"That they could be proceeded against in respect of the stock In question 
in the mode "and for the lirnited punioses indicated in the elghth section of the 
act of Congress of March 3, 1875 (18 Stat. 470, c. 137), which authorized pro- 
ce(Klings by publication against absent défendants In any suit commeneed in 
any Oircult Court of the United States to euforce any légal or équitable lien 
upon or claim to. or to remove any incumbrance or lien or cloud upon the title 
to real or personal property within the district icherc such suit is hrouyht." 
(Italics mine.) 

The Suprême Court in that case sustained the contention of the 
complainant upon the ground that the property about which the suit 
was instituted was "within the district where such suit is brought." 

In the case of Evans v. Charles Scribner's Sons et al. (C. C) 58 
Fed. 303, it was sought to bring a défendant into court and to hâve 
canceled as fraudulent a deed or conveyance to certain real estate near 
Atlanta, situated in the district where the suit was instituted. How- 
ever, the other purpose of the bill was to set aside a transfer of certain 
insurance policies in the Northwestern Mutual L,ife Insurance Com- 
pany on the life of complainant's deceased husband. The court, among 
other things, found that the insurance policies were not within the 
district where the suit was instituted, and therefore set aside the order 
for substituted service so far as it related to that part of the bill cov- 
ering the insurance policies and sustained the order as to the real 
estate upon the ground that the real estate was situated within the 
district where the suit was instituted. In referring to this phase of 
the question the court said : 

"Even if the insurance policies In issue could be said to be in any fair 
sensé such Personal property as is contemplated by the statute, the policies are 
in the state of New York ai;d not in tliis district." 
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After the decree in question had been entered it appears that the 
Circuit Court of the United States for the Eastern District of Ten- 
nessee in 1907 refused to entertain a bill of review by which this suit 
was sought to be reopened for the introduction of newly discovered 
évidence, and upon considération of the same the purported bill of 
review was dismissed. An appeal was taken from the order dismissing 
the bill of review to the Circuit Court of Appeals for the Sixth Cir- 
cuit. Hopkins V. Hebard, 194 Fed. 309, 114 C. C. A. 261. That 
court affirmed the decree of the court below, and later, when the case 
went to the Suprême Court of the United States by certiorari, that 
court in turn affirmed the action of the Circuit Court of Appeals. 
Hopkins V. Hebard, 235 U. S. 287, 35 Sup. Ct. 26, 59 U- Ed. 232. The 
Circuit Court of Appeals in disposing of the case, among other things, 
said : 

"What \ve do menn to décide is that In our opinion, talving into accouni 
not only the si)eculative purchase by appellants, but aiso the gof)d-faith pur- 
ehase by the Smoky Mountain Comijany, a case is not presented which appeals 
to the équitable discrétion of the court to allow the review of a decree upon 
the ground alone of newly discovered évidence. We rest our décision solely 
upon this proposition." 

Thus it will be seen that the Circuit Court of Appeals based their 
décision solely upon one question, to wit, as to whether or not the court 
below abused its discrétion in dismissing the bill of review. That was the 
only question which was before the court. The statements of both 
the Circuit Court of Appeals and the Suprême Court, restricting their 
décision to the one point, shows very clearly that it was their purpose 
to avoid expressing their opinion as to any other question involved in 
the decree which might be raised in the future. There is no warrant 
for the contention that the Circuit Court of Appeals either directly or 
indirectly passed upon the question as to whether the Circuit Court 
for the Eastern District of Tennessee had jurisdiction in the first in- 
stance. 

The Suprême Court quoted with approval that portion of the opin- 
ion cited above, in which that court stated : "We rest our décision 
solely upon this proposition." Thus it will be seen that the question 
of jurisdiction was not involved, nor was the question as to whether 
the attempt to hâve Cooper brought in by substituted service passed 
upon in any manner whatever. The purported bill of review was filed 
solely for the purpose of reopening the case, in order that an oppor- 
tunity might be afforded, as I hâve stated, to offer newly discovered 
or additional évidence, and this motion was denied. The validity of 
the decree was not challenged in either of the courts in question, for 
the simple reason that there was no issue raised which afforded the 
court an opportunity to pass upon that question. Under thèse cir- 
cumstances I cannot conceive upon what theory it may be said that 
défendants are estopped from raising the question of jurisdiction by 
anything decided in that case. 

In the case of De Sollar v. Hanscome, 158 U. S. 221, 15 Sup. Ct. 818, 
39 h. Ed. 956, the Suprême Court said : 

"It Is undoubtedly settled law tliat a judguient of a court of compétent juris- 
diction, uiX)n a question directly involved in one suit, is eonclusive as to that 
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question In another suit between tlie same parties. But to tliis opération of 
the judgment it must appear, eitlier upon the face of the record, or be shown 
by extrinsie évidence, that the précise question was raised and detemiined m 
the former suit. If there be any uncertainty on tlils head in the record, as, 
for example, if It appear that several distinct matters hâve been lltlgated, 
upon one or more of which the judRment may hâve passed, without indicatlng 
whlch of them was thus litigated, and upon which the judffment was rendered, 
the whole subject-raatter of the action will be at large, open to a new con- 
tention, unle.ss this uncertainty be removed by extrinsie évidence showmg the 
précise point Involved and determined." 

It is further insisted that the minor heirs of Cooper, but not his 
widow, were made parties to the bill of review. I fail to find any- 
thing in the record to justify this contention_^ In the first place it 
does not appear that a guardian was appointe'd to represent the mi- 
nor heirs, nor does it appear that authority was given the heirs of 
Cooper to file the purported bill of review. While the bill of review 
refers to the heirs as being parties, the relief sought could not, m 
any sensé of the word, apply to them. 

R. L. Cooper never having been made a party to this suit, the only 
question that could affect the rights of his heirs would be the ques- 
tion of jurisdiction, and this question was not at issue. Further, the 
action on the part of counsel filing the bill of review was wholly un- 
authorized as it appears from the record. The making of thèse heirs 
parties to the proceedings at that time had no bearing whatever upon 
the question as to whether the court had jurisdiction. Counsel seems 
to hâve lost sight of the fact that the property sought to be afïected 
by the decree was not within the district at the time the suit was in- 
stituted, nor was it within the district at the time of the alleged at- 
tempt to make thèse heirs parties to the suit. 

In the opinion of the majority of the court it is also held that "one 
who claims title to land under grant from one state as land situated 
in that state may sue to recover from citizens of another state who 
claim land grant from that other state in the United States court 
of the firs't state," and the case of Rhode Island v. Massachusetts, 
12 Pet. 657, 9 L. Ed. 1233, among others, is cited in support thereof. 
The point raised in the instant case, to wit, as to whether the court 
of one state has jurisdiction to pass upon title to land lying in anoth- 
er, was not involved in that case, but the question there relates ex- 
clusively to the powers conferred upon the fédéral court by the Con- 
stitution, and makes no référence whatever to the power of the féd- 
éral or any other court to détermine the title to property not situated 
within its territorial jurisdiction; the question there being as to wheth- 
er the judicial power granted by the Constitution of the United States 
included the power of the fédéral courts to pass upon the location 
of state Unes between two states, or that power had not been con- 
ferred by the Constitution, and therefore remained exclusively in 
the state. The court in referring to this phase of the question said : 

"ïhls court. In considering the Constitution as to the grants of powers to 
the United States and the restrictions upon the states, has ever held that an 
exception of any particular case présupposes that those which are not ex- 
cepted are enibraced within the grant of prohibition and hâve laid It down 
as a gênerai rule that where no exc-eption Is made in terms, none will be 
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made by mère Implication or construction. [Cohens v. Ylrginia] 6 Wheat. 378 
[5 L. Ed. 257] ; [Society for tlie Propagation of Gospel v. New Haven] 8 Wlieat. 
489, 490 [5 h. Ed. 662]; [Brown v. Maryland] 12 WOieat. 438 [6 L. Ed. 6781; 
[Gibbons V. Ogden] 9 Wlieat. 206, 207, 216 [9 L. Ed. 23]. Then the only ques- 
tion Is whether this case comes within the nile or présents an exception, ac- 
cordlng to the princlples of construction adopted and acted on by this court, 
in cases involving the exposition of the constitutional laws of the United 
States." 

The court not only did not announce the rule that the fédéral courts 
had jurisdiction to détermine title to lands lying beyond its territori- 
al limits, but, on the contrary, it specifically declared that : 

"As this court is one of limited and spedal original .lurisdiction, its action 
must be conflned to the partlcular cases, controversies, and parties over whleh 
the constitutional laws hâve authorized It to act, any proceeding without the 
limits preseribed Is coram non judlce, and its action Is a uulllty." 

This is in perfect harmony with the cases I hâve already cited. The 
other cases upon which the complainant relies, to wit, Town of Paw- 
let V. Clark et al., 9 Cranch, 292, 3 L. Ed. 735, and Colson et al. v. 
Lewis, 2 Wheat. 377, 4 L- Ed. 266, do not, in my opinion, sustain the 
contention of the complainant. Thèse cases are referred to in the 
case of Stevenson v. Fain, 195 U. S. 165, 25 Sup. Ct. 6, 49 L. Ed. 142. 
There the court said : 

"Two cases arising under the Judiclary Act of 1789 are clted, Town of Paw- 
let V. Clark et al., 9 Oraneh, 292 [3 L. Ed. 735], decided March 10, 1815, and 
Colson et al. v. Lewis, 2 Wheat. 377 [4 L. Ed. 266], decided March 14, 1817. In 
Pawlet V. Clark, It appeared that the parties were citlzens of Verniont and 
that the cases were pending in Circuit Ctourt of the District of Verraont, but 
the reporteras statement does not show that the case was commenced In the 
State court. The record on file In this court, however, discloses that such was 
the fact, and that the cause was removed into the Circuit Court under the 
twelfth section. Colson et al. v. Lewis Is not well reported. It was a MU In 
equity in which Lewis and others were complainants and Rawleigh Colson 
was the sole défendant. It came hère on certlficate, and the title was Lewis 
and others agalnst Colson, and not as given in the report. The case stated 
shows that the case was removed from the state court Into the Circuit Court 
of Kentucky, and that the complainants were citlzens of Virginia, but the 
cltlzenship of the défendant was not disclosed. The headnote asserts that the 
parties were citlzens of Kentucky, but the certlficate of the clerk, as appears 
from our files, sets forth 'that it Is stated in the bill that the défendant, Raw- 
leigh Colson, Is a citizen of the state of Virginia.' In both cases the parties 
were citlzens of the same state and the cases were orlglnally commenced In 
the state courts, and the Circuit Courts acqulre jurisdiction by removal." 

The syllabus in the case of Stevenson v. Fain, supra, is in the fol- 
lowing language: 

"The Circuit Courts do not possess original jurisdiction over controversies 
tietween citlzens of différent states clalming lands under grants of différent 
States by reason of the subject-matter, and the decree of a Circuit Court of 
Appeals In such a case Is final and an api)eal to this court does not lie." 

Thus it will be seen that the cases relied upon by the complainant 
cannot be said, in any sensé of the word, to sustain the rule announc- 
ed by this court. I think the case of Stevenson v. Fain, 195 U. S. 165, 
25 Sup. Ct. 6, 49 L. Ed. 142, supra, is directly in point and conclu- 
sive as to this ph^se of the question. It should be borne in mind 
that in the Tennessee suit the complainant was a citizen and résident 
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of the State of Michigan and the défendants were citizens and rési- 
dents of the States of Ohio, New York, and North Carolina. There- 
fore it clearly appears that none of the parties was a résident of the 
State of Tennessee, and they were not résidents of the same state, as 
required by the Constitution. Thèse facts distinguished this case 
from any of the cases reHed upon to sustain the contention of the 
complainant. 

In addition to what I hâve said as to the jurisdiction of the court, 
I am also of the opinion that the assignment of error as to what 
transpired in the trial of the case is sufficient to warrant reversai of 
the decree of the court below upon the merits of the case. However, 
I do not deem it necessary to enter into a discussion of that phase of 
the question, in view of what I hâve already said. 



MORAN V. MORGAN et al. 

(Circuit Court of Appeals, Second Circuit. May 10, 1918.) 

No. 230. 

1. Bankbuptct iS=»303(.3)— Actions — Evidence. 

In a .suit by the trustée of bankrupts to set aslde a eonveyance made 
before tlie flling of tlie pétition, on the ground that it was In fraud of 
credltors, évidence held to show that the banl^rupts were Insolvent at the 
tiuie the deed was tirst executed. 

2. Appeal and Eebob ®=>1009(1) — Review — Findings op Fact. 

Findings of fact In equlty suit to set aside a eonveyance as in fraud of 
credltors vvlU not ordinarlly be disturbed on appeal. 

3. Fbaudulent Conveyances <©=49(1) — Parol Trust. 

While a paroi trust made at the time of the delivery of a deed Is withln 
the statnte of frauds, nevertheless It supports a eonveyance which 
would otherwlse be open to attack as In fraud of credltors. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by William L. Moran, as trustée in bankruptcy of Charles Ho- 
bart Morgan and Albert B. Morgan, individually and composing the 
firm of Morgan Bros., against Charles Hobart Morgan and others. 
From a decree for complainant, défendants Morgan and wife ap- 
peal. Reversed and remanded. 

Appeal from a decree In equlty entered on the 14th day of December, 1916, 
setting aslde a deed of real property as In fraud of credltors. The suit was 
brotight by the trustée In bankruptcy of the firm of Morgan Bros, against 
Charles Hobart Morgan, one of the bankrupts, and Harrlet M. Morgan, hls 
wlfe, and the Blue Blrd Motor Cab Company, of whom only the two first ap- 
peal. The complalnt alleged that on the 18th day of January, 1916, wlthlu 
four nionths after the filing of an Involuntary pétition against the bankrupts, 
Charles Hobart Morgan undertook to convey to hls wife, Harrlet M. Morgan, 
certain real property In the city of New Rochelle, county of Westchester, 
and on that day recorded a deed to Harrlet Morgan to that efCect; that the 
deed was vrtthout considération, and that the flnii, Includlng Charles H. Mor- 
gan, was Insolvent; that the Blue Blrd Motor Cab Company had some subsé- 
quent Interest. 

^=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The answer contained certain déniais, and as a défense alleged that on the 
9tli day of February, 1909, one Charles V. Morgan, the father of Charles Ho- 
bart Morgan, executed a deed to Charles H. Morgan of the premlses in ques- 
tion, upon the understandlng and agreement that the same should be and 
become the property of the défendant Harriet M. Morgan and the children of 
Charles H. Morgan and Harriet M. Morgan, subject to tlie use of the same by 
the défendant Charles H. Morgan and Albert B. Morgan, composing the firm 
of Morgan Bros., so long as they remained in business and required the use 
of the saine; that subsequently, and on the 2d day of October, 1913, Charles 
H. Morgan, foi- certain valuable considérations, executed a deed of the prem- 
ises to Harriet M. Morgan subject to the tenancy of Morgan Bros., and pre- 
suniptively in pursuance of the aforeaaid trust. 

Upon the trial it developed that Morgan Bros, had for niany years been en- 
gaged as liverymen in the dty of New Rochelle, but that this business had 
slowly fallen in value and extent after the intnjduction of motorcars, untll 
their enibarrassnient finally became sueh that in April, 1916, they had assigned 
for the benefit of creditors. On the 16th day of May, 1916, their ereditors 
flle<l an iuvoluntary pétition in bankruptcy against thein, which was followed 
in due course by an adjudication on the 23d day of May. The i>laintifl: was ap- 
pointed their trustée In bankruptcy and by permission of the court began this 
suit. Mueh testimony was taken at the trial touehlug the solvency of Morgan 
Bros, on the 2d day of October, 1913, the date of the conveyance by Charles 
Hobart Morgan to his wlfé, Harriet M. That they were heavily indebted \va.s 
conceded by both sides, and the issue tumed substantially ui>()n the value of 
the horses, carriages, hearses, and the llke, together with their accounts. Of 
the latter they had a large number on the books, but niany were old and un- 
c-oUectible. The District Judge found that they were insolvent on the 2d day 
of October, 1913, and, applying the rule in New York that a voluntary con- 
veyance was presumptively in fraud of creditors when the grantor was in- 
solvent, deereed that Harriet M. Morgan should reconvey the property to the 
trustée in bankruptcy. 

As alleged in the answer, Charles V. Morgan, the father of the bankrupts 
and the original owner of the livery business, conveyed the property in question 
on February 9, 1909, to his two sons, Charles H. and Albert B., by fuU-cove- 
nant deed recorded May, 1914, of whieh the habenduin read as follows: "To 
bave and to hold the above-granted premlses unto the said Albert B. Morgan 
so long as he shall remain and continue in the livery business and shall re- 
quire the use of said premises for such business, and upon his death or upon 
his withdrawal from such business then unto the said Charles H. Morgan, or 
his heirs and assigns, forever." 

The défendants upon the trial attempted to prove a conversation had be- 
tween Charles Hobart Morgan and his father, Charles V., at the tinie of the 
exécution of the deed of February 9, 1909. This conversation was ruled ont. 
Tlie défendant offered to prove the substance of the fourth article of the an- 
swer, but this offer the court rejected uixm the ground that if proven it would 
constitute no défense to the action. 

Samuel F. Swinburne,- of New Rochelle, N. Y. (Richard Léo Fal- 
len, of New Rochelle, N. Y., on the brief), for appellants. 

Michael J. Tierney, of New Rochelle, N. Y., for appellee. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] We are not disposed to disturb the finding of the trial 
judge upon the value of the assets. If anything, we think that he 
overestimated them. We may take the cash at $225 and the agreed 
value of the real estate at $4,533. The value of the accounts was 
certainly not over $4,800; that is, what could be collected upon them 
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less the cost of collection, which at $300 was most moderate. There 
remained only the horses, wagons, harness, and the like, which the 
District Judge put at $8,000. Thèse assets Charles H. Morgan swore 
on April 25, 1916, to be worth less than $3,000, and the chattels other 
than the horses reahzed at auction only $2,000. Even though we 
were to accept the value placed upon the horses by Davis at $175 
apiece, we should hâve but $4,550, and it would be necessary to place 
a value upon the wagons, harness, etc., at $6,000 in order to establish 
a solvency. This would be three times what they sold for at auc- 
tion, 21/2 years later, and that, too, at a sale which was described as 
a good one. 

Nor can we see any reason to differ with the District Court's treat- 
ment of the testimony of Davis and Ives. At best their estimâtes 
were no more than intelligent guesses upon a subject-matter which 
is not susceptible of accurate ascertainment. In such cases every- 
thing dépends upon the appearance and gênerai credibility of the wit- 
nesses, and we can see no reason why he should accept their estimâtes 
at so much higher values than the bankrupts chose to put upon them 
in the assignment schedules which they made at a time when they 
had no motive to undervalue, and when, indeed, they must hâve 
been disposed to put the value as high as in conscience they could. 

Besides, this deed was kept off record for two years and more, 
for reasons which were not explained. The business at the time of 
its exécution had for long been obviously going ofï, and must hâve 
been known to be doomed from the gênerai conditions controlling it. 
Ail thèse factors we treat as of conséquence. Finally, unless there is 
some very positive reason, we do not think we should disturb the find- 
ing below in such a case as this. Our own conclusions were certainly 
not so good as those of the District Court, which had an opportunity 
to measure the witnesses that came before it. We therefore accept 
the finding of insolvency. 

We say this without any considération of the efifect of the pay- 
ment to Downing to revive the debt. That payment was made in 
1914, a year after the conveyance, and it is hard to see how it could 
afïect the situation in 1913. Yet if we assume that it did not revive 
the debt, the différence is only $2,500 in the outstanding indebted- 
ness on October 1, 1913, which still remained $19,615.25. The find- 
ing of insolvency is not in our judgment affected by that question. 

The deed of Charles V. Morgan created an estate for life in 
Albert B. Morgan subiect to condition subséquent with remainders 
over. We need not consider whether, in view of the habendum to 
"Charles H. Morgan or his heirs and assigns," it created less than a 
fee in Charles H. Morgan. New York Real Property Law (Consol. 
Laws, c. 50) § 240 (1). In any case Charles H. Morgan had at least 
an estate for life, which came into possession when the livery busi- 
ness came to an end by the assignment for the benefit of creditors in 
April, 1916. . Moreover, the remainder, whatever the quantum of 
the estate, was aliénable and was subject to the claims of creditors. 
As such it could be the subject of a fraudulent conveyance and such 
it was except for the trust. 
252 F.— 46 
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[3] Thus in our judgment the case turns on the validity of the dé- 
fense set up in the fourth article of the answer, which alleged a pa- 
roi trust made at the time of the delivery of the deed, that the prop- 
erty should in effect be held in trust for the wife and children of 
Charles H. Morgan, and that trust under the statutes of New York 
was void. Real Property Law, § 242; Hutchins v. Van Vechten, 
140 N. Y. 115, 35 N. E. 446. But it is nevertheless well setded that 
such paroi trusts, although within the statute of frauds, are valid te 
support a conveyance which would otherwise be in fraud of credi- 
tors. The doctrine originated in a ruling of Vice Chancellor Leach 
in Gardner v. Rowe, 2 Sim. & St. 346, which Lord Eldon affirmed 
in 5 Russell, 258, and his authority seems to hâve been sufficient to 
give the doctrine gênerai currency in this country. Silvers v. Pot- 
ter, 48 N. J. Eq. 539, 22 Atl. 584; lauch v. De Socarras, 56 N. J. Eq. 
538, 39 Atl. 370; Carver v. Todd, 48 N. J. Eq. 102, 21 Atl. 943, 27 
Am. St. Rep. 466 ; Richmond v. Bloch, 36 Or. 590, 60 Pac. 385 ; Des- 
mond V. Myers, 113 Mich. 437, 71 N. W. 877; Hays v. Reger, 102 
Ind. 524, 1 N. E. 386; Davis v. Graves, 29 Barb. (N. Y.) 480; Dunn 
V. Whalen, 66 Hun, 634, 21 N. Y. Supp. 869 (G. T. 5th Dept.). What- 
ever may be thought of it on principle, we regard it as too well set- 
tled on authority to be disregarded, and, in so far as the case turns 
upon it, we feel constrained to hold that the fourth article of the dé- 
fense, if proved, would be sufficient. 

The cause will therefore be remanded, with instructions to try the 
fourth article of the answer, and, if it be proved, to dismiss the bill. 
but, if the défendant do not succeed in proving it, to reinstate the 
decree for the plaintiff, without further proof. 



DUPI.KX PRINTING PRESS OO. v. DEERING et al. 

(Circuit Court of Appeals, Second Circuit. May 25, 1918.) 

No. 120. 

1. iNJTJNCTioN <S=»101(2) — Construction of Statute — Clatton Act — Strik- 

EBS. 

Where union employés of open shop go out on strlke for closed shop, 
employer's action for injunction against officers and members of union 
organizations to which strlkers bêlons; held within Clayton Act, § 20 
(IT. S. Comp. St. 1016, § 1243d), relatîng to grantlng of Injunctlons lu 
cases growlng out of dispute concernlng conditions of employment. 

2. Injunction <g=>101(2) — Secondabt Boycotts— Strikes. 

Clayton Act, § 20 (Comp. St. 1916, § 1243d), perhaps In conjunctlon 
wlth section 6 (section 8835f) held to legallze a secondary boycott, at 
least in so far as it rests on or eonsists of refusing to wOrk for any one 
who deals wlth principal offender. 

Kogers, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the South- 
ern EHstrict of New York, 

®=»For other caaes see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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Suit by the Duplex Printing Press Company against Emil J. Deer- 
ing and others. Decree for défendants, and complainant appeals. Af- 
fîrmed. 

For opinion below, see 247 Fed. 192. 

Complainant Is a corporation organlzed and exlstlng under the laws of the 
State of Michigan. It is engaged In the business of manufacturlng printing 
presses at Its t'actory in Battle Creek, Mich. It has always maintalnod the 
open shop policy, I^oth in connection wlth its factory in Battle Creeli and In 
supervlsing elsewhere the érection of its presses. When it Is fully occupied, 
it opérâtes ten hours a day, although in the wlnter it usually runs eight 
hours a day. Its presses are sold throughout the United States, and even 
in forelgn countries. Spécial emphasls is placed by it on Its manufacture 
of presses for metropolitan newspapers, which vary in weight from 10,000 
pounds to 100,000 pounds, and which requlre from one to four railroad cars 
to transport them, and many drayloads to cart them to and from the frelght 
yards. It is sald that thèse presses are of a peculiar manufacture and are 
made under spécial patents wlth the resuit that the ordlnary mechanic or 
pressman is not compétent to erect or operate them, except under super- 
vision and instruction of some one usually employed by the complainant, who 
is familiar with their structure and opération. 

The défendants are officers and merobers of the International Association 
of Machlnlsts. Thls association is divided into "districts" of which District 
Coundl, No. 15, in New Yorlî City, is one. Two of the défendants, Emil J. 
Deering and William Bramley, are business agents of District Council, No. 
15. Michael T. Neyland Is business agent of what is known as Local Lodge, 
No. 328, of the International Association of Machlnlsts, exlstlng and carry- 
ing on business Bolely withln the dty and state of New York. No jurisdlc- 
tlon was obtalned over thèse unincorporated associations, as they were not 
served In the manner requlred by the statute. Deering, Bramley, and Ney- 
land are members of the International Association of Machlnlsts. 

It is alleged that the International Association of Machlnlsts Is an unin- 
corporated assoc-latlon of Joumeymen machlnlsts, with a membership of over 
60,000, and has afflliated therewlth local unions and lodges in différent state» 
and territories of the United States, which are also unincorporated associa- 
tions, and that each member of any local lodge is by virtue thereof a member 
of the International Association. District No. 15 of said International As» 
sociation is one of the assoelatlon's subdivisions and has its principal office 
in New York City. It is alleged that the Riggers' Protective Union is an 
unincorporated association of worklngmen engaged in handllng, haullng, and 
erecting machinery, etc., and has Jurisdictlon over ail union men in New 
Yorli City engaged In that business. It Is alleged by complainant, although 
denied by défendants In their answer, that nearly ail of the skllled machln- 
lsts In New York City are members of the International Association of 
Machlnlsts, and that nearly ail of the riggers in New York City are mem- 
bers of the Blggers' Protective Union, and that the said union machlnlsts 
and riggers are affillated wlth another unincorporated association known as 
the Building Trades Council of New York Olty, and that sald Building 
Trades Council is composed of the varions unions in New York City whose 
members are engaged In the building business, and includes in Its member- 
ship the unions of some 30 différent trades, with an aggregate membership 
of from 75,000 to 100,000 members, and that, by virtue of the agreements 
and understanding exlstlng between each of sald unions, no member there- 
of Is allowed to work on or in connection with any building where any non- 
nnion man is employed, and sald Building Trades Council Is authorized to 
call strikes of ail trades employed on or in connection with any building in 
the event that any nonunion man is employed In any of said trades, and 
that by reason of said raies and régulations and the afliliatlon of said 30 
unions through the Building Trades Council It Is practlcally Impossible to 
erect any building in the borough of Manhattan where any uouunlou. man is 
employed In any of said trades. 
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The complalnant states tliat it is Informed and belleres that the entlre 
machlnery of the Building Trades Council will be put Into opération and 
effect against it, in order to prevent It from exhibiting or displaying its 
presses at the exposition conducted by the National Exposition Company, 
Incorporated, as hereinafter set forth, unless a restraining order be issued 
as prayed. The complalnant states on information and belief that for many 
years past the International Association of Machinists and the local branches 
thereof, and the members and offlcers of sald association and its branches, 
hâve beeu euguged in a combination and consi)iracy to monopolize the ma- 
chinists' trade throughout the United States, and to prevent the eniployment 
of any machlnist who is not a member of sald International Association, 
and that they hâve adopted varions means and déviées to prevent any em- 
ployer procurlng or retaiuing the necessary sklUed organlzation for the pro- 
duction or installation of prlnting presses or the necessary custoniers for the 
sale thereof, unless said employers operate a dosed or union shop and refuse 
eniployment to any machhilst who is not a member of said International As- 
sociation of Machinists, and that said conspirators hâve been so far success- 
ful in carrylng out their sald combination ; that iiractieally ail manufac- 
turei-s of prlnting presses of the kind and character manufactured by the 
complalnant, wlth the exception of the complalnant, bave been compelled to 
comply wlth the demands of said conspirators, and to refuse employnient 
to any person who is not a member of said International Association, and 
that for a number of years past the said conkiJlrators bave further eombin- 
ed and conspired together to attain their said monopolistlc and unlawful 
ends by restraining, injuring, and destroylng the complainant's Interstate 
trade, business, and good will, and interfering wlth the saie, carting, and 
installation of the complainant's prlnting presises in New ïork state and the 
différent states of the United States, for the purpose of destroylng its Inter- 
state trade, contrary to the statutes of the United States and the state of New 
York in such cases made and provided, and contrary to the common law, be- 
cause the complalnant operatesi an open shop, and that ail of the acts and 
doings of the said conspirators as described were done In furtherance of 
said consplracy, and that if said conspirators are successful in destroylng 
the complainant's buMlness, because it is unwilling to become a member of 
said combination, such monopoly will hâve become complète, and no person 
will be able to secure eniployment in connection wlth the manufacture of 
prlnting presses of the kind manufactured by the complalnant, except wlth 
the consent of the siiid International Association of Machinists. 

It is alleged that in the month of August, 15)13, a strike was called in com- 
plainant's factory by the défendants, or those acting in conjunction wlth 
them, in furtherance of said consplracy, and 12 or 14 men quit work uuder 
orders of the union, without presenting any grievances or demands, or giving 
any notice, and that ail of said men who quit work were members of said In- 
ternational Association of Machinists, and that immediately after said strike 
took place, and with like purpose and intent, said confedei-ates placed piekets 
around said factory, to prevent the complalnant from securing skilled machin- 
ists to take the place of those who had gone out on strike, and complalnant is 
informed and believes that they hâve ever since persistently endeavored to 
induce other skilled machinists working for it at Battle Creek, or in con- 
nection with the installation of its presses in différent parts of the country, 
to quit work, and hâve employed falsehoods, misrepresentations, threats, in- 
timidation, and Personal violence to induce employés of complalnant to quit 
work, and to prevent other meehanics entering the eniployment of complaln- 
ant, and bas thereby been caused great and irréparable injury. It is also 
alleged on information and belief that the sald conspira to.rs hâve published 
and wldely distrlbuted letters and circulars among, and hâve made oral 
communications to, unions and teanisters, machinists, and pressmen, and 
their offlcers and members, and also to other klnds of meclfanics or journey- 
men who do, or might hâve occasion to do, the work of hauling, handling, 
erecting, or operating, pi^lnting presses, to the effect that complalnant is un- 
falr, and that no rnechanics or craftsmen of any clasis could or should haul, 
handle, iustall, or operate prlnting presses produced by complalnant, and 
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tliat ail machinists are forbidden to handle, erect, or operate suoh presses, 
and that tlie object and effect of sald cireuhirs lias been to incite union of- 
flcers in ail parts ot the United States to induce, prevent, and forbid ail 
meiubers not to haul, handle, erect, or operate such presses, and to thereby 
cause loss and damage to any person or corporation purchasing complain- 
ant's presses, and to deter said persons and coriwrations from dolng business 
witli coniplainant for fear of labor difficulties, and the complainant has been 
thereby caused irréparable loss and damage. 

It is also alleged on information and liellef that said conspirators en- 
deavored to ])revent customers and those who mlght becorae customers of 
coniplainant from placing eontracts with or purcliasing printing presses from 
coniplainant, and they hâve threatened said customers with labor difficulties, 
which would injure their said business, if they patronized complainant, and 
they hâve made mlsrepresentationsi to complainant's customers, and those 
vs'hô rnight become customers, as to the labor conditions prevaillng in its 
factory, and hâve made stateraents to the effect that organized labor would 
prevent complainant from installing said presses, and ail of said statements 
hâve been made for the purpose of interferîng with the complainant's Inter- 
state commerce trade and good will, and preventing It from seeuring orders 
and eontracts in states outside of the state of Michigan, In order thereby to 
carry out the purposes of said conspiracy, and they hâve repeatedly ordered 
and caused strikes of mechanics and lai)orers employed by complainant and 
its customers in différent states of the United States in connection vi^ith the 
hauli'ng, ereetlng, and Installation of presses manufactured by complainant, 
and they hâve thereby harassed, delayed, and damaged complainant and its 
customers, for the sole purpose of destroying complainant's Interstate trade 
and business and compelling it to operate a union sliop at Battle Creek. 

The complainant daims tliat over 80 per cent, of its sales are made to 
customers outside of the state of Michigan, through the channels of Inter- 
state commerce. It also déclares that most of its product is sold through 
salesmen in différent srates of the Union, who solicit orders and contracta 
from customers and l'orward them to complainant's oflice in Battle Creek for 
«ceeptance. It is also alleged that on account of the aforesald combination 
and conspiracy, and the acts performed in furtherance thereof, the com- 
Idainant has already suffered great loss and damage in its good will, trade, 
and business, and is sufferlng a continuing injury, and has no adéquate reme- 
<ly at law, because much of its said damage is incapable of definite proof 
for recovery in law, and because it would be necessary for the complainant 
to bring a raultipllcity of sults against the great number of persons engaged 
in said conspiracy, and because niany of said défendants are insolvent and 
would lie unable to respond in damages, and because it is impossible for the 
comi)lainant to ascertaln the full extent to which its good will, trade, and 
business has been injured, and the name of eaeh newspaper which has been 
deterred from placing eontracts and orders with it by reason of the gênerai 
rumors inspired by the défendants, for the purpose of frightening away any 
newspaper which might patronize its presses. 

The complaint contains other allégations not necessary to Incorporate 
herein. The relief prayed for is as follows: 

"1. That the défendants Emil J. Deering and William Bramley, individ- 
ually and as business agents of District No. 15 of the International Associa- 
tion of Machinists, Michael T. Neyland, individually and as business agent 
of Tvocal Lodge, No. .S28, of the International Association of Machinists, and 
Edward F. Nielson, individually and as business agent of Riggers' Protec- 
tlve Union, ,Tacob .T. Keppler, individually and as vice président of the In- 
ternational Association of Machinists, thelr and each of their agents, serv- 
ants, attorneys, confederate.s, and ail persons acting in aid of or in conjunc- 
tion with them, or any of them, or under their authority, suggestion, or di- 
rection, be restrained and enjoined from combining and conspiring together 
to nionopolize the machinist trade, and from combining and conspiring to- 
gether to prevent the employment of nonunion machinists, and from com- 
bining and conspiring together to injure tlie complainant's business, trade, 
and good will, and to prevent the complainant from seeuring sUilled me- 
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chanics to carry on its sald work of produclng, hauUng, and erecting prlnt- 
ing presses for customers in New York state and other states outside Of 
Michigan, and to prevent the complalnant from securing orders and contracte 
for the sale and installation of printlng presses, and from interfering with 
the sale, carting, Installation, use, or opération of printing presses made by 
the complalnant, and from dolng any and ail acts whatsoever in furtheranee 
of said combinatlon and consplracy to accomplish any of the aforesaid pur- 
poses, and more particularly from doing any of the foUowing acts in fur- 
theranee of said consplracy: 

"ITrom publishing, clrculating, or otherwlse communleatlng, elther directiy 
or indirectly, in writing or orally, to any persons or corporation, any state- 
ment or notice of any kind or character whatsoever, calling attention to the 
fact that your complalnant or its business or its produets are or were or 
hâve been deelared unfair, or are on any unfalr list, or that your complaln- 
ant should, not be patronized or dealt with, or Its printing presses purchased, 
used, handled, hauled, operated, worked upon, or dealt in, because made in 
an open or nonunlon shop, and from publishing, clrculating, or communicat- 
ing, either orally or in writing, any représentation or statement of like ef- 
fect or import, in any manner that will injure or interfère with the com- 
plalnant's business, or with the free and unrestricted right of the complaln- 
ant to dispose of Its printing presses, and to obtain contracts and orders for 
printing presses to be manufactured and installed by the complalnant ; from 
giving notice, verbally or In writing, to any person, flrm, or corporation to 
refrain from soliciting, making, or carrying out contracts with complalnant 
for the purchase, carting, installation, opération, exhibition, advertisement, 
or display of printing presses made by the complalnant, under threats that, 
if such contracts or purchases are made or carried out, or such work is done, 
they will cause the person so notifled loss, trouble, or Inconvenience, or that 
they will interfère with and prevent the complalnant from carrying out said 
contracts, or that they wlU cause persons employed by others to do work in 
connection with said presses, or upon buildings or in connection with exhibi- 
tions where said presses are to be displayed, used, or installed, to wlthdraw 
from work upon sald building or in connection with said exhibitions, or that 
they will cause persons not to exhibit at said exhibition; and from attempt- 
ing to prevent the sale, carting, installation, use, opération, exhibition, or 
display of printing presses manufactured by complalnant, or the perform- 
ance of contracts made by the complalnant, by induclng or attenipting to In- 
duce any person whomsoever to décline employment, or not to seek employ- 
ment, under any persons, finns, or corporations, or représentatives of the 
complalnant engaged in the work of hauling, carting, instalUng, handling, 
using, or operating said printing presses for customers, because the com- 
plalnant does not observe union régulations in Battle Creek, Mich. ; and from 
preventing or attemptlng to prevent the complalnant from exhiblting its sald 
presses at any exhibition or exposition, or advertising sald presses, by threat- 
ening any persons or corporations having charge of such exposition or ad- 
vertising, or any person or corporation doing business with them, with labor 
(Ufflculties or loss of patronage, if your orator is allowed to exhibit or ad- 
vertise, and from induclng any person or persons employed by sald exposi- 
tion Company or advertising agency, or any person or corporation doing 
business with them, to cease employment, or to décline employment, or to re- 
main out of employment of said exhlbitors or exposition company as long as 
your complalnant is allowed to take part in said exhibition; and from induc- 
lng any person or corporation not to do business with or work for any person 
or corporation, because such person or corporation may bave, or purposes 
to hâve, or formerly had, business relations with complalnant; and from In- 
eiting or intentionally causing strikes or labor troubles among men employ- 
ed by customers, représentatives, or agents of your complalnant outside of 
Battle Creek, Mich., where no grievances exist against the complalnant or its 
agents or customers other than the alleged grlevance that the complalnant 
does not operate its factory at Battle Creek, Mich., In accordance with the 
rules and régulations prescrlbed by the International Association of Ma- 
chlnists, or any of its officers or subdivisions; and from threatenlng, iutim- 
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idating, or assaultliig persons in the eniploy of your complahiant, or those 
engaged m hauling, installing, usliig, handling, or operatiiig machinery man- 
ufactured by your complalnant, and froin making misrepresentatlons or false 
statenients eoncerning the labor conditions existlng in the complainant's fac- 
tory, for the purpose of interfering with the complalnant in securlng sliilled 
mechanics to enter or remain in its employ, or in securing orders and con- 
tracts from customers for the sale. Installation, and use of prtnting presses; 
and from uslng any and ail ways, means, and raethods of doing any of the 
aforesaid forbidden acts, and from doing any of the forbidden acts, either 
dlrectly or Indirectly, or through by-laws, orders, directions, or suggestions 
to committees, associations, officers, agents, or othervvlse." 

Daniel Davenport, of Bridgeport, Conn., and Walter Gordon Mer- 
ritt, of New York City (Austin, McLanahan & Merritt, of New York 
City, of counsel), for appellant. 

Frank X. Sullivan, of New York City, for appellees. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). I am 
unable to concur with my Associates in the conclusion at which they 
hâve arrived, and which will appear in the opinion of Judge HOUGH, 
which follows. I shall, however, state the facts involved and my opin- 
ion as to the law applicable to the facts as I understand them. 

The complalnant is a manufacturer of printing presses. It employs 
250 machinists in its factories in Michigan, and some 50 additional em- 
ployés as traveling salesmen and as expert machinists in supervising 
the work of installing the presses in the places of business of the va- 
rious purchasers of its machines. In carrying on its business it has 
always operated an "open" shop, without discrimination against any 
person employed in its factories on the ground that he was or was not 
a member of any labor union. It has observed the same policy in the 
employment of persons to supervise the installation of its presses. 
The complainant's presses are sold throughout the United States and 
in foreign countries. The presses which it builds are newspaper press- 
es only, and they vary in size and capacity from a press that weighs 
10,000 pounds to one that weighs 10 times that. A single freight car 
suffices to carry the smaller presses, while four cars are needed to 
transport the largest. Its presses adapted to metropolitan uses are 
capable of producing 30,000 complète papers an hour. 

The testimony is that complalnant has three competitors: R. Hoe 
& Co., of New York ; the Goss Printing Press Company, of Chicago ; 
and Walter Scott & Co., of Plainfield, N. J. — each of which opérâtes 
a "closed" shop. The Hoe Company plant is understood to be the 
largest of thèse, and 10 times the size of that of the complainant's; 
the Goss Company's is about twice that of the complainant's, while 
the Scott Company's is more nearly equal to complainant's, although 
somewhat larger. There are no other builders of newspaper presses 
in the country, although there are buildera of job presses of some 
kinds upon which small country newspapers are sometimes printed. 
The installation of the presses is a difficult undertaking. The instal- 
lation of a press of the largest type requires the labor of five men 
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working for tvvo weeks. The record shows that the men employed to 
install the presses are employed, not by the complainant, but by the 
complainant's customers. The acts complained of and sought to be 
restrained do not relate to the manufacture of the presses, but to the 
installation and opération of them. The claim is that the labor diffi- 
culties complained of hâve been due to the fact that complainant has 
refused to permit its machines to be manufactured in a "closed" shop. 
A "closed" shop is an estabHshment in which the employés are ail mem- 
bers of a labor union ; and an "open" shop is one in which no such 
condition of employment is imposed, and no discrimination between 
union and nonunion woi'kers exists. 

The International Association of Machinists, with which défendants, 
are connected, is an unincorporated association of journeymen ma- 
chinists, with a membership of over 60,000. It is not a party to this 
suit, and no relief is asked as against it. The défendants Deering and 
Bramley are sued individually and as business agents of District No. 
15 of the International Association. District No. 15 is one of the 
subdivisions of the International Association. It is a voluntary organ- 
ization, and embraces Local Lodges Nos. 328, 402, 406, 429, 434, and 
721, each of which is a subdivision thereof, and each has its principal 
office in the city of New York, and each has jurisdiction over a cer- 
tain group of the members of the International Association in that city. 
Neyland is sued individually and as business agent of Local Lodge 
No. 328, which is, as has been stated, in the city of New York. The 
défendant Nielson is sued individually and as business agent of the 
Riggers' Protective Union. That organization is also unincorporated, 
and it is an association of workingmen engaged in handling, hauling, 
and erecting mabhinery, and it has jurisdiction over ail union men in 
New York City engaged in that business. The défendant Keppler, sued 
individually and as vice président of the International Association of 
Machinists, does not appear to hâve been served, and has interposed 
no answer. He is therefore not to be considered. 

The important fact is to be noted that no one of the défendants is 
or ever was an employé of the complainant, and that no local lodge or 
union or officer or member of any union, in the place where the com- 
plainant manufactures its presses, has been made a party défendant 
herein. The parties défendant are résidents and citizens of New York, 
except the défendant Bramley, who is a résident and inhabitant of New 
Jersey, and the unions with which they are connected are local to New 
York and vicinity. 

It is the duty of courts to protect the life, liberty, and property 
of ail within their jurisdiction. Courts are not respecters of persons, 
and the rights of employers and those of employés are entitled to 
equal protection. Liberty of contract is a constitutional right secur- 
ed to employers and employés alike. It consists in the ability at will 
to make or abstain from making a binding obligation. The employé 
has the right to choose his employer. The employer has the like right 
to choose his employé. The défendants insist that ail they hâve done 
has been to exercise the right, which they claim for the organizations 
which they represent, to say that their members shall not work for 
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the complainant or handle the complainant's product ; in other words, 
thafit is their right to say for whotn their members shall work and up- 
on what they shall work. The complainant dénies that that is the 
sole question which the facts présent. 

In England some years ago, in Skinner v. Kitch, 10 Cox, C. C. 493, 
Blackburn, J., said that: 

"A greater pièce of tyranny than to Inslst that a master shall hâve hla 
work stopped unless he Consent to punlsh men who are his journeymen for 
refusing to belong to a union caunot well be." 

In the above case an indictment and conviction were sustained for 
threatening that nearly ail the employer's workmen would quit work 
unless he dismissed a nonunion employé or compelled him ta join the 
union. 

The question came before the Suprême Court of the United States 
in 1917 in Hitchman Coal & Coke Company v. Mitchell, 245 U. 
S. 229, 38 Sup. Ct. 65, 62 L,. Ed. 260, l,. R. A. 1918C, 497. As 
the jurisdiction of the District Court, from which the case came, was 
based solely ùpon diversity of citizenship, the décision was reached 
upon the common law of tlie state of West Virginia; there being no 
statute governihg the niatter. The company brought suit to enjoin 
the défendants, who were sued as individuals and as officers of the 
United Mine Workers of America and of its local branches, which had 
jurisdiction over the territory within which the plaintiff's mine was 
situated. The EHstrict Court granted an injunction as prayed. 202 
Fed. 512 (1912). The Circuit Court of Appeals reversed the case and 
dismissed the bill. 214 Fed. 685, 131 C. C. A. 425 (1914). And the 
Suprême Court reversed the Circuit Court of Appeals, and afiirmed 
the decree of the District Court, with slight modifications. As modi- 
fied, the défendants were restrained from "interfering or attempting 
to interfère with plaintiff's employés for the purpose of unionizing 
plaintiff's mine without its consent, by representing or causing to be 
represented to any of plaintiff's employés or to any person who might 
become an employé of plaintiff, that such person will suffer or is likely 
to suffer some loss or trouble in continuing in or in entering the em- 
ployment of plaintiff, by reason of plaintiff not recognizing the union, 
or because plaintiff runs a nonunion mine," as well as certain other 
acts which need not hère be specified. In the above case the employés 
do not appear to hâve been employed for any definite period of time, 
but in applying for work they were required, as a condition of obtain- 
ing employment, to agrée that they would not, while in the service of 
the company, be a member of the union, and if they joined the union 
that they would withdraw from the company's employ. 

The case of Eagle Glass & Manufacturing Company v. Rowe, 245 
U. S. 275, 38 Sup. Ct._ 80, 62 L. Ed. 286, decided at the same time the 
Hitchman Case was, involved very much the same question, and the 
court reversed the Circuit Court of Appeals, which held that no in- 
junction should issue, and dismissed the bill. The Suprême Court 
held its action erroneous : 

"(a) Because plaintiff was entltled by law to be protected from interfér- 
ence with the good will of its employés, although they were ut liberty to 
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qult the einployment at pleasure; (b) because ttie case Involved no question 
of the rights of employés, and thelr right to qult the employinent gave to de- 
fendants no right to instlgate a strike; and (e) because the methods pur- 
sued by the défendants were not lawful methods." 

The above décisions very much restrict the right of labor unions 
to interfère with employers of labor in the management of their busi- 
ness ; and this court must follow the law as laid dijwn by the court in 
ail cases to which it is applicable. But the décision goes upon the com- 
mun law of West Virginia ; there being no statute affecting it and no 
authoritative décision of the courts of that state. 

In Berry v. Donovan (1905) 188 Mass. 353, 74 N. E. 603, 5 L. R. 
A. (N. S.) 899, 108 Am. St. Rep. 499, 3 Ann. Cas. 738, an agreement 
had been entered into by shoe manufacturers with the Boot and Shoe 
Workers' Union, a national organization, to hire as shoe workers only 
members of that organization. It was also agreed that the manufac- 
turers would not retain any shoe worker in their employment af ter re- 
ceiving notice from the union that a worker was objectionable to it, 
either on account of being in arrears for dues, or disobedience of 
union rules, or from any other cause. , It seems that after this agree- 
ment had been made the union demapded that a certain employé, who 
had been working for the manufacturers for several years prior tc^ 
this agreement, and who was not a member of the union and refused 
to join it, should be discharged. This was done, and the employé 
brought an action for damages against the défendant, who was the 
représentative of the Boot and Shoe Workers' Union, and who de- 
mandée and procured his discharge. The court sustained a judgment 
against the défendant for $1,500, and held that the fact that the plain- 
tifï's employment was not terminable at the will of the employer was 
mâterial only as to the amount of the damages. The object was to 
make the plant a "closed" sliop. The court said: 

"If sueh an object were treated as legltlmate, and allowed to be pursued 
to its complète aecomplishment, every employé would be forced Into member- 
shlp In a union, and the unions, by a conibination of those in différent trades 
and occupations, would hâve complète and absolute control of ail the Indus- 
tries of the country. Employers would be forced to yleld to ail thelr de- 
manda, or give up business. The attainment of such an object in the struggle 
with employers would not be compétition, but monopoly. A monopoly, con- 
trolling anything which the world must hâve, is fatal to prosperity and 
progress. In matters of this klnd the law does not tolerate monopolies. The 
attempt to force ail laborers to combine in unions is against the policy of 
the law, because it aims at monopoly." 

The court was unanimous in its opinion. See, also. Plant Martell 
V. White, 185 Mass. 255, 69 N. E. 1085, 64 L. R. A. 260, 102 Am. St. 
Rep. 341. 

In Connors v. Connolly (1913) 86 Conn. 641, 86 Atl. 600, 45 L. R. 
A. (N. S.) 564, it was held in a carefully considered case that a con- 
tract entered into by the United Hatters of North America and sub- 
stantially ail the manufacturers o*f hats in Danbury, to the effect that 
union workmen only should thereafter be employed, is contrary to 
public policy. The tendency of such an agreement, the court said, 
is to expose a nonunion workman to the tyranny of the will of others, 
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and to create a monoply which would exclude what he has to dispose 
of, and other people need, from the open market, or perhaps f rom any 
market. The plaintiff in that case was a hat maker in Danbury, and 
was discharged from employment and prevented from getting work 
by the concerted acts of the défendants, members of a labor union, 
who attempted to justify their conduct under the agreement not to 
employ nonunion workmen. The attempted justification f ailed ; the 
court, reviewing the subject in an exhaustive and carefully reasoned 
opinion, concluded that the agreement was void, as opposed to sound 
pubHc poHcy. 

A contrarv view of the matter was taken in Kemp v. Division No. 
241 (1912) 255 III. 213, 226, 227, 99 N. E. 389, 394 (Ann. Cas. 1913D, 
347), where it was said in an opinion written by Cooke, J. : 

"If it is proper for worUmea to organlze theniselves into such comblna- 
tions as labor unions, it inust necessarily follow that it is proper for tlieiii 
to adopt any proper lueans to pre.serve tliat organization. It tlie securing of 
tlie elosed shop is deemed by the membei-s of a labor luiioii of the utmost im- 
portance, and necessary for the préservation of their organization, througli 
which aloue they hâve been enabled to secure better wages and better work- 
ing conditions, and if to secure that is tlie pritnary object of the threat to 
strike, even though in the suceessful prosecutiou of the object of the com- 
bination injury may resuit iucidentally to nonunion nien througU the loss» 
of their positions, that object does not become unlavv'ful." 

The opinion of Judge Cooke was concurred in by two other mem- 
bers of the court. Three judges dissented. The sole purpose of the 
strike in that case was to insure the employment of union men, and 
to compel the discharge of certain employés who had withdrawn from 
the union. The conclusion reached by Judge Cooke became the déci- 
sion of the court by its acceptance by Judge Carter, who cast the de- 
ciding vote and wrote a separate opinion, in which he stated that he 
concurred in the final conclusion, but not in ail the reasoning. He 
appears, however, to hâve thought that the threatened injury to the 
complainants was justifiable as an act of compétition, and that, even 
if the purjxjse of the strike were unlawful, so that défendants would 
be Hable in a civil action if complainants were discharged, still an in- 
junction should not issue, as that would be in eiïect to compel them 
to continue in their employer's service unwillingly. The dissenting 
judges stated that the resuit reached was contrary to the law of Illi- 
nois as declared in repeated décisions covering a period of 14 years, 
citing Doremus v. Hennessy, 176 111. 608, 52 N. E. 924, 54 N. E. 524, 
43 L R. A. 797, 802, 68 Am. St. Rep. 203, and Eondon Guarantee & 
Accident Co. v. Horn, 206 111. 493, 69 N. E. 526, 99 Am. St. Rep. 185. 
They held that the right of a labor organization to enforce a "elosed" 
shop for the mère purpose of strengthening the organization in future 
contests with the employer is not of the same character as, or equal 
to the right of the individual to dispose of his labor at his own will. 

In Gray v. Building Trades Council (1903) 91 Minn. 171, 97 N. W. 
663, 63 L. R. A. 753, 103 Am. St. Rep. 477, the whole controversy 
rested on the effort of défendants to compel the plaintifïs to employ 
union labor only. The question was whether the efforts made in that 
direction were legitimate to the doctrine that members of labor unions 
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may singly or in a body quit the service of their employer, and for the 
purpose of strengtliening their union persuade and induce others in 
the same occupation to join it, and as a means to that end refuse to 
allow their niembers to work in places where nonunion labor is em- 
ployed. This the court declared to be legitimate and refused to enjoin, 
although it held that bovcotting might be restrained by injunction. 

In Bossert v. Dhuy (1917) 221 N. Y. 342, 355, 117 N. E. 582, the 
court referring to National Protective Association v. Cumming, 53 
App. Div. 227, 230, 65 N. Y. Supp. 946, declared that it was clearly 
established in that case that vvorkingmen may organize for purposes 
deemed bénéficiai to themselves, and in that organized capacity may 
détermine that their members shall not work with nonmembers, or 
upon specified work or kinds of work. It declared that : 

"An association of indivlduals may détermine that Its members shall not 
work for specified employers of labor. The question ever is as to its pur- 
pose in reaching such détermination. If the détermination is reached in 
good faith, for the purpose of bettering the condition of its members, and 
not through malice or otherwise to injure an employer, the fact that such 
action may resuit in incidental injury to the employer does not constitute a 
justification for issuing an injunction against enforcing such action." 

The court in the above case passed upon the rights of labor unions 
under the common law of the state of New York, which is the state 
in which most of the acts complained of were donc, and where the 
défendants, except Bramley, réside. It decided that it was not illégal 
for the United Brotherhood of Carpenters to refuse to allow its 
members to work with nonunion men, and that it was not illégal for 
it to refuse to allow its members to work in the érection of ma- 
terials furnished by a nonunion shop. A case is only authority for 
what it actually décides, and it has been frequently said that ev'ery 
décision is to be read as applicable to the particular facts proved, 
since the generality of the language of an opinion is not intended 
as an exposition of the whole law, but is to be understood as governed 
by the particular facts of the case which is decided. In the case he- 
fore the New York court it was passing upon a gênerai rule applicable 
to ail nonunion mills, and to ail nonunion-made materials. And the 
court took pains to point out (221 N. Y. 355, 117 N. E. 584) that a gên- 
erai rule of this sort "differs entirely from a gênerai boycott of a 
particular dealer or manufacturer with a malicious intent and purpose 
to destroy the good will or business of such dealer or manufacturer." 

The question whether a labor organization can call those of its mem- 
bers out on strike who work for A. because he maintains a closed shop, 
while permitting other members to work for B., C, and D., who also 
maintain closed shops in the same industry, is not the same question as 
that which arises when it calls out ail its members who work for A., 
B., C, and D., and for any one else who maintains a closed shop. 
As we understand the New York décision, the court dealt in that case 
with labor organizations which made no discrimination, but applied 
its rules to ail alike. The members were not to work for any one 
who maintained an open shop, and they were not to work upon any 
material which came out of any open shop. In the case now in this 
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court the record contains the testimony of the président of the Ex- 
position Company in New York City, who said Deering told him_ they 
were going to enforce the union closed shop rule against complainant, 
"because it was their opportunity of getting back at Mr. Stone, the 
président of the company." He also testified that Neyland told him 
"that Stone had driven his brother out of Battle Creek, so that his 
brother could not get a job there, and he wanted to get back at him." 
When the président asked them whether anybody else in the show 
was on the unfair hst, "they mentioned the Oswego Machine Compa- 
ny, stating that they might follow the same poUcy with that as with 
Mr. Stone, but they did not think they would bother about it; that 
Stone was fundamentally the one against whom they wanted to en- 
force this ruHng in this show." It does not appear, however, that the 
Oswego Machine Company was in the same industry with the com- 
plainant. On the cross-examination the complainant's président, how- 
ever, testified as f ollows : 

"I know that the Machinists' Union was endeavorlng to hâve this done la 
ail the plants in the country where our industry was involved, and that they 
were asking the same from us as they were asliinR from the Hoe Company, 
the Goss Company and the other prlnting press nianufacturers, so that we 
were not selected from the printing trades industry for thèse demands or 
the attempts to enforce them, and I understood that the Goss Company, the 
Hoe Company, and the Scott Company, at riainfleld, had ail granted thèse 
conditions, so that the last one in which any drastic efforts were made to 
create the eight-hour day and establish a minimum scale was our concern." 

It may be conceded that the défendants were endeavoring to es- 
tablish uniform conditions in the industry in which the complainant 
was engaged. It f ollows, there fore, that under the New York law, as 
expounded by the New York Court of Appeals, the défendants were 
within their rights, unless there are other circumstances which make 
the rule laid down in that case inapplicable. 

It is said the défendants are not engaged in a peaceful strike, but 
in an alleged boycott, and that their conduct seeks to coerce com- 
plainant's customers, who are in turn to coerce the complainant into 
unionizing its business against its will. 

A strike and a boycott are two quite distinct matters. A strike is an 
efïort on the part of employés to obtain higher wages, or shorter hours, 
or a closed shop by stopping work at a preconcerted time. It is an at- 
tack made by employés upon their employer, by labor upon capital. 
But a boycott made by union labor against a product manufactured by 
nonunion labor is an attack upon both labor and capital. It is union 
employés on the one side and nonunion employés and the open shop em- 
ployer on the other. The principles applicable to a boycott are not ap- 
plicable to a strike. The strike in Battle Creek may be lawful, while 
the boycott of the product in New York may be unlawful. The use of 
the boycott is very generally held to be the use of unlawful means, and 
it is not material, where it is resorted to, whether the end which i& 
sought — in this case the unionizing of the shops in Michigan — is lawful 
or not. 

A boycott is a combination formed to injure the trade, or business,, 
or occupation of another, by preventing other persons from doing busi- 
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ness with him, by threatening injury to the trade, business, or occupa- 
tion of those who hâve business relations with him. And in Martin's 
Modem Law of Labor Unions, p. 104, it is said that : 

"If the things done, or the words spoken, are such that they wUl excite 
fear or a reasonable appréhension of dainage, and so influence those for 
vvhom designed as to preveut them from freely doing what they désire, and 
the law permits, they may be restrained, and the courts will look beyond 
the mère letter of the act or word Into Its spirit or intent." 

And see State v. Stockford, 77 Conn. 227, 58 Atl. 769, 107 Am. St. 
Rep. 28; Purvis v. United Brotherhood of Carpenters and Joiners, 214 
Pa. 348, 63 Atl. 585, 12 L. R. A. (N. S.) 642, 112 Am. St. Rep. 757, 6 
Ann. Cas. 275 ; State v. Stewart, 59 Vt. 273, 9 Atl. 559, 59 Am. Rep. 
710; Wilson v. Hey, 232 111. 389, 83 N. E. 928, 16 L. R. A. (N. S.) 
S5, 122 Am. St. Rep. 119, 13 Ann. Cas. 82; Beck v. Railway Team- 
sters' Protective Union, 118 Mich. 497, 77 N. W. 13, 42 L. R. A. 407, 
74 Am. St. Rep. 421. 

In Quinn v. Leathem, [1901] A. C. 495, Lord Lindley, in the House 
of Lords, declared that a threat to call men out given by a trade union 
officiai to an employer of men belonging to the union and willing to 
work with him "is a form of coercion, intimidation, molestati.bn, or an- 
noyance to them and to him very difficult to resist." And if the de- 
fendants are engaged in an unlawful conspiracy to destroy the com- 
plainant's business, it is as though they were in a conspiracy to destroy 
the complainant's presses, for its business is as much property, and as 
much entitled to protection, as are the presses. In Martin's Modem 
Law of Labor Unions, § 84, the law is stated as follows: 

"A person's business, aside from the money, ehattels, plant, or other tangible 
property eniployed therein, is in every sensé of the word property, and as 
such is, if lawful, entitled to protection from ail unlawful Interférence, 
whether the object of that Interférence be to compél customers or prospec- 
tive customers to refrain from patronizing him, or persons déaling in ma- 
terial or products necessary to bis business to refrain from furnishing him 
therewith, or to restraln workmen from furnishing him with the lalwr neces- 
sary to such business." 

It appears that certain persons officially connected with the Inter- 
national Association of Machinists, one of the défendants herein, call- 
ed at complainant's office and stated that they noticed that complainant 
was ready to ship a press to the New York World, and that unless it 
unionized its factory at Battle Creek they would see that the press 
never turned a wheel in New York City, and that no teamster in New 
York would be allowed to handle or hâve it. The press was delivered 
at the office of the World after dark to avoid trouble, and the défend- 
ant Keppler on the same night called on complainant's président in 
New York and stated that ail the men employed on it would be called 
out on strike that night and would not return to work the foUowing 
morning. As a resuit of argument between the two men that threat 
was withdrawn, and the work of installation was allowed to proceed. 

In December, 1913, the Italian Herald, of New York City, purchas- 
ed a press of complainant. The défendant Deering arrived at the of- 
fice of that paper before the press arrived, and informed those in 
charge of the paper that they had no right to purchase a press from the 
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complainant, as it knew it maintained an open shop, and that as soon 
as the press arrived "we will give a trouble for the Italian Herald and 
the Duplex, and we try to make ail the trouble possible to the Duplex." 
The trouble was made as promised. The trucking company was told 
not to handle any more of the press after a part of it was delivered. 
Deering stated that the members of différent building trade unions 
that were at work on the building would be called oflf on strike. The 
owner of the building f eared that the completion of the building would 
be held up for two or three weeks if the Herald went on with the in- 
stallation of the press, and said that it would hâve to be discontinued 
until after the union men in ail the other trades "had completed their 
work on the building and left entirely," as the other trades would be 
ordered out on strike. The work of installation was stopped until Sat- 
urday afternoon, and then it was completed by working that aftemoon 
and night and Sunday morning, when the men employed on the build- 
ing were not working. The défendant Deering the next day told the 
complainant's représentative: 

"You put one over on me thls time, but you wUl never do It again, and 
I am going to make it more and more difficult for the Duplex Printing Press 
Company to make Installations, and will interfère with their work in every 
way possible. I am very sorry for the salesmen ; it is going to be more dif- 
ficult for the salesmen to get orders for Duplex presses." 

In February, 1914, the Italian Herald put in another of complain- 
ant's presses, and when the press was being carted to the Herald's of- 
fice Deering instructed the truckman to quit work, and the delivery of 
the press was stopped. Later, when the press was delivered and was 
being installed, Deering informed two of the workmen that they had 
better quit or he would take their cards away. When they refused, he 
walked out, saying, "Very well, my laddie." On the following day, 
when thèse two men were on their way home from their work, they 
were struck from behind and knocked senseless on the sidewalk about 
a block away from the building in which they had been at work. One 
of the men testified that "two or three men assaulted us, clubbed us, 
kicked us, and left us unconscious on the sidewalk." They did not 
know the men who assaulted them, and it does not appear that they 
were connected with the défendants; but, as the motive does not ap- 
pear to hâve been robbery, the inference that the assault grew out of 
the pending difficulties is perhaps not unnatural. 

The New York Law Journal purchased one of complainant's presses, 
and Deering at once informed those in charge of that publication that 
they would not be able to hâve the press hauled to their plant. When 
the press was delivered at the Journal's place of publication, and after 
several crates had been carried into the building, Deering made his 
appearance upon the scène and said, "Hère, I told you fellows not to 
do this ; you know you should not do it" ; and he directed the truck- 
men "to quit the job," which they did. He also informed the Journal 
people : 

"That he was going to do ail possible to prevent the wheels of the Law 
Journal press reyolving. If he could help it, the press would never be start- 
ed up in the eity of New York. Ile said that the unions had unlimited flnan- 
cial means with which they could fight the Duplex Printing Press Company, 
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and whicli the3'' were to use for that purpas€s that eventually the Duplex 
Company would hâve to glve in to the union, as other manufacturera liad 
given in to the union." 

The complainant soM a press to the Bolletino délia Sera, at New 
York City, and the work of érection was supervised by one Young. 
Deering tôld him not to erect the machinery and after he started to un- 
load it ordered the men that were working with him to quit work, 
which they did. They stopped at Deering's direction, when they were 
unboxing and cleaning the machinery and carrying it intd the building. 
A half a load of machinery was left on the sidewalk, and had to be 
loaded on the dray again and taken away. A day or tWo later Deering 
again met Young and stated he would do everything he could to pre- 
vent that machinery going into the Bolletino délia Sera, and that he 
had notified the repair shops in that locality not to do any repairing 
on that machinery. He also said that he had heard of one or two 
breakdowns on Duplex machinery lately, and that there would be more 
the first of the year, as they were going to take aggressive action 
against the Duplex Company ; that there was a prospective purchaser 
for Duplex machines in the Bronx, but that he had put a stop to that 
•deal. 

The complainant sold a press to Nicolletti Bros, in New York City. 
Deering asked Young, who was to supervise its installation, if he sided 
with the union or the Duplex Company, and Young, who was a mem- 
ber of the Machinists' Union, replied that he sided with the Duplex 
Company. Deering told Young he did not hâve to look after the in- 
stallation of that machine, and that he could send word to the com- 
plainant that he was af raid to install it. Young replied that this would 
be untrue, but Deering stated that he "had good reasons to be afraid to 
look after the Duplex Printing Press Company's work." Deering 
stated to Young that he would take his card away from him and would 
blacklist him as a scab ail over the East. He told Young as a member 
of the union not to work upon the machinery of the Duplex Company. 
He followed Young down to the office of the trucking company, and 
directed the truckman "not to haul the machinery" ; that "it would 
make trouble" for him if he did. The truckman accordingly refused, 
because Deering "would pull the men ofï the job." One of the men 
was told that he was to stay away from the job, because something was 
going to happen, and that if they got hold of him that he could prove 
an alibi. 

The Plainfîeld Press, of Plainfield, N. J., purchased a press from 
the complainant, and had so much trouble in getting it installed that it 
declined to consider making further purchases from complainant, and 
on December 3, 1915, it wrote complainant as follows : 

"You wlll perhaps remember that we had considérable difficulty, and not a 
few subscriptions stopped, when we put the Flatbed Duplex in, * * * 
and we do not care to encounter anything of that Uind again. There are a 
large number of union machinists in this city, and the union is recognized by 
practically every shop, so that we do not care to run any risks again." 

The complainant had a contract with the National Exposition Com- 
pany of New York City, which entitled it to place its presses in an 
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exhibit to be made in the Grand Central Palace in that city. The de- 
fendant Deering informed the président of the Exposition that a strike 
would be called if any exhibits were unloaded or installed in any of 
the trades except by union inen. When he was informed that some of 
the exhibits could not be put in place by his men, because they would 
not know how to erect the nxachinery, and would hâve to stand around 
and draw money while other men did the work, he replied : 

"Anjhow you will hâve to hire our men, whether they can or not, or else 
there wlll not be anythlng else unloaded, or there will not be any machinery 
put up." 

He informed the président of the Exposition that the complainant 
"could not exhibit and he would not allow them." The testimony of 
Ihe président of the Exposition is : 

"I sald, '1)0 you realize that in doing it [exoluding the complainant] you 
are apt to ruin my business?' And they sald, 'Yes; but they could not help 
it, and the only way out of it wa» to cancel the Duplex contract.' I said 
I could not do that, as I had a légal contract, and Deering said, 'You havo 
got to cancel it, or else there will be a strike on this show, if they try to 
put that exhibit in.' " 

The Exposition was to receive $675 under its contract with the com- 
plainant, which it did not want to lose, and Deering was asked, if the 
contract was canceled, whether the Machinists' Union would make 
good what the Exposition Company lost, or would stand any damages 
it might sustain if sued for a breach of contract. The answer was that 
the Machinists' Union would do nothing. 

The Charles Britton Trucking Company was usually employed to 
haul heavy presses and machinery in New York, and the head of the 
coinpany testified that he was informed by défendant Deering that thé 
Company was not to haul any Duplex presses, and if it did there would 
be trouble. When the company undertook to haul the presses, Deering 
appeared and called the men off the job. 

The testimony shows, not simply that union men hâve been in- 
structed not to haul or install the complainant's machines as being the 
product of an unfair shop, but that coercion has been resorted to, by 
threats of taking their cards away (a very serions matter for a union 
man), and by telling them that they had good reasons to be afraid to 
look after the work of the Duplex Printing Press, and that they would 
blacklist the men as scabs and make trouble for them ; and men under 
most suspicious circumstances hâve been assaulted and felled uncon- 
scious to the ground. They hâve mtimidated complainant's customers 
by threats to call out men engaged in other trades. The members of 
différent building trade unions would be called off on strike and com- 
pelled to quit work on a building not yet completed, and in which it was 
intended to install a press manufactured by complainant, so that the 
owner of the building feared the work on the building would be held 
up two or three weeks. Pickets were employed. No repairs were to 
be made on machines installed. Threats of putting the machines out 
of order were likewise indulged in by défendants. The défendants in 
at least one instance sought to obtain the cancellation of one of com- 
plainant's contracts ; and they hâve sought by direct and indirect 
2,52 F.— 47 
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means to prevent customers from buying any of complaînant's ma- 
chines. The facts of the case seem to us to be very différent from the 
facts which appear in Bossert v. Dhuy, supra. There was no attempt 
in that case to cancel contracts, no attempt to coerce union men to quit 
their jobs, no attempts to commit violence. 

In Quinn v. I^eathem, [1901] A. C. 495, a trade union notified Leath- 
em that they would not work for him unless he unionized his shop. 
This he refused to do, and the union thereupon notified one of his cus- 
tomers that they would not work for the latter if they bought Leath- 
em's goods. Thereupon the customer ceased to buy from Leathem, 
who brought suit against members of the union. It was held by the 
House of Lords that Leathem was entitled to recover. The Earl of 
Halsbury in his opinion said : 

"If npon thèse facts, so found, the plalntlff could hâve no reniedy against 
those who had thus injured him, It could hardly be sald that our jurispru- 
dence was that of a clvilized communlty." 

The case shows that the injury inflicted upon the complainant was 
without any justification whatever. And Lord Macnaghten in the same 
case said that the défendants conspired to do harm to Munce (custom- 
er) in order to cOmpel him to do harm to Leathem, and so enable them 
to wreak their vengeance on Leathem's servants, who were not mem- 
bers of the union. So in the case at bar défendants propose to injure 
complainant's customers in New York, in the hope that they will bring 
pressure to bear upon the complainant in Michigan, to the end that it 
will discharge ail nonunion workmen from its factories in that state. 

In Hopkins v. Oxley Stave Co. (1897) 83 Fed. 912, 28 C. C. A. 99, 
the Circuit Court of Appeals for the Eighth Circuit said : 

"The rlght of an Indivldual to carry on his business, as he sees fit, and to 
use such implenients or processes of manufacture asi he désires to use, pro- 
vided he foUows a lawful avocation, and conducts it in a lawful nianner, Is 
entitled to as mueh considération as his other Personal rights ; and the law 
should afford protection against the efforts of powerful combinations to rob 
him of that rlght, and coerce his wlU by intimidating his customers and de- 
stroying his patronage." 

In Iron Molders' Union v. Allis-Chalmers Co. (1908) 166 Fed. 45, 
91 C. C. A. 631, 20 L. R. A. (N. S.) 315, the Circuit Court of Appeals 
in the Seventh Circuit declared that striking workmen may not coerce 
third persons, not directly concerned in the strike, in refusing to buy 
or use the products of their late employer, any more than he may law- 
fuUy coerce third persons into refusing them shelter or food, but the 
only means of injuring each other which are lawful in such contest are 
those that operate directly and immediately upon the control and sup- 
ply of work to be donc and of labor to do it ; and the court said that 
attempts to injure each other by coercing members of society who are 
not directly concerned in the pending controversy to make raids in the 
rear cannot be tolerated by organized society, for the direct, the pri- 
mary, attack is upon society itself. In the case at bar the immédiate 
injury is to the New York purchasers of complainant's presses, and the 
refusai to allow union labor to be employed in theîr installation is not 
because of any dispute with the New York owners of the presses, or to 
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raise wages in New York, or to shorten hours there, but is to coerce 
the New York customers, so that they will coerce the manufacturer in 
Michigan. 

In American Fédération of Labor v. Buck's Stove & Range Co. 
(1909) 33 App. D. C. 83, 32 L. R. A. (N. S.) 748, an injunction was 
granted to restrain a conspiracy which threatened damage to persons 
having business dealings with the complainânt, and to restrain threats 
which tended to prevent others from freely transacting business with 
it. The principle upon which the décision went wa/ that interférence 
by a labor union with another's patronage is not ji/stified by tlie fact 
that the remote object sought is a benefit to its o\tn members. And 
an appeal to the Suprême Court of the United States was dismissed in 
219 U. S. 581, 31_Sup. Ct. 472, 55 L. Ed. 345 (1911), on the ground 
that the question involved had become moot because of a settlement 
between the parties. In the opinion of Mr. Justice Robb of the Court 
df Appeals he said : 

"It matters not that the remote oh.1ect of the combinntion was to benefit 
sueh members of the local unions as should be employed b.v complainânt, be- 
cause the law looks to the immédiate, and not to the Incidental, object of 
the combination. If the immédiate oi).1ect is unlawful, the combination Is 
unlawful. If the Immédiate object is lawful, as in the case of legitimate 
trade compétition, including strikes, the combination, generally speaklng, is 
unlawful." 

In Pickett V. Walsh (1906) 192 Mass. 572, 78 N. E. 753, 6 L. R. A. 
(N. S.) 1067, 116 Am. St. Rep. 272, 7 Ann. Cas. 638, it was said that 
a refusai to work for A. with whom the strikers hâve no dispute, be- 
cause A. Works for B. with whom the strikers bave a dispute, for the 
purpose of forcing A. to force B. to yield to the strikers' demands is 
without légal justification and may be enjoined. 

In Burnham v. Dowd (1914) 217 Mass. 351, 104 N. E. 841, 51 L. R. 
A. (N. S.) 778, the doctrine of Pickett v. Walsh, supra, was adhered 
to, and the plaintiffs were held entitled to an injunction restraining de- 
fendants from threatening to strike or to leave the work of any owner, 
builder, or contractor by reason of such persons having purchased ma- 
sons' supplies from the plaintifïs or having dealt otherwise with the 
plaintifïs, and from ordering or inducing any strike against an owner, 
builder, or contractor for such reason. It was in intention and effect a 
boycott. 

In Purvis v. United Brotherhood of Carpenters and Joiners (1906) 
214 Pa. 348, 63 Atl. 585, 12 E. R. A. (N. S.) 642, 112 Am. St. Rep. 757, 
6 Ann. Cas. 275, the purpose of the défendants was to compel the 
plaintifïs to unionize their mill by working injury to their business. 
The right of the plaintifïs to an injunction was upheld, and défendants 
were restrained from representing to the plaintiiï's customers that they 
were likely to sufïer loss or trouble in their business for purchasing 
building materials from the plaintifïs, and — 

"from attempting by any scheme, combination, or conspiracy, among them- 
selves or with others, to anuoy, hluder, or interfère with or prevent any per- 
son or persons or corporation from purchasing building materials, or maU- 
ing contracts for the purchase of the same, from the plaintifïs, and from 
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any and ail acts * * * whlfh, * * * by putting or attempting to put 
any person or pereons or corpoi'ation in fear of loss or trouble, will tend to 
liinder, imp^le, or obstruct the iilamtifCs from making sale, or makiug coii- 
tracts for sale, of building materials," etc. 

In Door Co. v. Fuelle (1908) 215 Mo. 421, 114 S. W, 997, 22 h. R- 
A. (N. S.) 607, 128 Am. St. Rep. 492, it was held that a combination to 
injure or destroy the trade, business, or occupation of another by 
threatening or producing injury to the trade, occupation, or business 
of those who hâve business relations with him is an unlawful conspir- 
acy which can be restrained by injunction. The court also held that 
combinations between the officers and members of a labor union, or 
between such union and its executive officers and kindred associations, 
having for its direct object the immédiate eflfect to injure and damage 
the business of persons at whom they are directed, and thereby to com- 
pel them to discharge their nonunion employés and replace them with 
members of the union, and thereby incidentally and indirectly to bene- 
fit the parties to the combination is an unlawful conspiracy. 

In concluding this phase of the subject, it appears that, although the 
défendants were engaged in an undertaking which the law of New 
York recognizes as legitimate, the unionization of complainant's facto- 
ries, they bave resorted to measures in the accomplishment of that end 
some of which the law does not countenance. The law does not permit 
either party to a labor dispute to use force, violence, threats of force, 
intimidation, or coercion ; and words or acts which are calculated to 
cause one to fear injviry to his person or to his business are équivalent 
to threats. Moreover, the law does not permit any attempt to be made 
to cancel contracts which an employer has made with third persons. 

There is, as we bave seen, évidence of threats to call out men in the 
building trades from work on a building under construction for a cus- 
tomer of the complainant, because a press made by the complainant 
was about to be installed in the building. A strike of that kind is a 
sympathetic strike ; that is, one in which the striking employés hâve no 
demands or grievances of their own, but strike for the purpose of in- 
directly aiding others, having no direct relation to the advancement of 
the interests of the strikers, and courts hâve held that such a strike is 
an unjustifiable invasion of the rights of the employer. Labatt on 
Master and Servant, vol. 7, p. 8346 (Ed. 1913). 

But there is, in conclusion, another phase of the matter, and one 
which is not the least important, which remains to be considered. The 
complainant is engaged, as we hâve seen, in the business of manufac- 
turing printing presses in its factories in the state of Michigan. But 
it is also engaged in interstate commerce, as over 80 per cent, of its 
presses are sold to customers outside the state. The défendants, not 
being able to prevent the complainant from manufacturing its presses 
in its factories in Michigan by nonunion workers, who are contented 
with their hours and their wages, bave sought, it is charged, to restrain 
its trade and commerce by making its products nonsalable in other 
States by the means already set forth in this opinion. The action of de- 
fendants is claimed to be contrary to the an ti- trust législation of Con- 
gres s. 
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The Sherman Anti-Trust Act of 1890 (Act July 2, 1890, c. 647, 26 
Stat. 209) had its origin in the evils of massed capital, but the intent of 
Cjngress in its enactment was tliat the channels of interstate com- 
merce should be kept free from ail unreasonable obstruction whether 
of capital or labor. The interdiction laid upon capital was laid also 
upon labor, and embraced ail combinations which placed obstructions 
in the carrants of commerce between the states. 

In Loewe v. Lawlor (1908) 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 
488, 13 Ann. Cas. 815, the défendants had sought to unionize the plain- 
tiff's f actory by first instituting a strike to prevent production, and then 
by driving his nonunion products out of interstate commerce through 
a boycott which rendered those products unsalable in the différent 
States. The ultimate object was, in that case as in this, to unionize the 
plaintiff's factory ; but the court held illégal any combination what- 
ever to secure action "which essentially obstructs the free flow of com- 
merce between states, or restricts in that regard the liberty of a trader 
to engage in business," and it held that a combination of labor organi- 
zations and the members thereof to compel a manufacturer whose 
goods are sold in other states to unionize his shops, and, on his refusai 
to do so, to boycott his goods and prevent their sale in states other 
than his own until such time as the resulting damage forced him to 
comply with their demands, was a combination in restraint of inter- 
state trade or commerce within the meaning of the Sherman Act. The 
case was again before the court in Lawlor v. Loewe (1914) 235 U. S. 
522, 35 Sup. Ct. 170, 59 L. Ed. 316, and it was again affirmed that the 
conduct of the labor organization was within the prohibition of the 
Anti-Trust Act of 1890. In both cases the décision of the court was 
unanimous ; Chief Justice Fuller writing the opinion in the fîrst case, 
and Mr. Justice Holmes writing in the second case. 

In Eastern States Lumber Association v. United States (1914) 234 
U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788, the 
court held that the circulation of a so-called officiai report among mem- 
bers of an association of retail dealers calling attention to actions of 
listed wholesale dealers in selling direct to consumers tended to pre- 
vent members of the association from dealing with the listed dealers 
referred to in the report, and to directly and unreasonably restrain 
trade by preventing it with such listed dealers, and was within the pro- 
hibitions of the Sherman Law. 

In Paine Lumber Co. v. Neal (1917) 244 U. S. 459, 37 Sup. Ct. 718, 
61 L. Ed. 1256, an injunction was asked to enjoin what was alleged to 
be a conspiracy to restrain interstate commerce. The bill was brought 
by certain corporations engaged in the manufacture of doors, sash, etc.. 
in open shops, against the représentatives of the United Brotherhood 
of Carpenters and Joiners of America and others. The unions had en- 
tered into an agreement not to erect material made by nonunion me- 
chanics, and because of the refusai of union men to work with non- 
union men, and because employers quite 'generally found it to their in- 
terest to employ union men, it became largely unpracticable to erect 
carpenter work except by union labor. An injunction was asked to 
prevent the défendants from conspiring to refuse to work upon mate- 
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rial because not made by union labor. It involved an attempt to drive 
open shop products out of commerce, and in that respect the case re- 
sembles the one before the court. The majority opinion, as we under- 
stand it, does not décide whether the acts complained of constituted a 
violation of the Sherman Act. The minority opinion of three of the 
justices did not hésita te to say that the acts were in restraint of inter- 
state commerce and were prohibited by the Sherman L,aw. The case 
arose in this circuit and we affirmed the action of the District Court 
which dismissed the bill. The Suprême Court affirmed the decree on 
the ground that under the Sherman Anti-Trust Act, if the acts com- 
plained of amounted to a violation of that act, a private person could 
not maintain a suit for an injunction under section 4 of that act, 8 
U. S. Compiled Statutes Ann. 1916, p. 9655. There seems to be an in- 
timation in the dissenting opinion (page 473) that the court as a whole 
thought that the facts showed a violation of the Sherman Act. If the 
court had actually so decided this court would be bound to hold it 
décisive, and that the défendants' conduct in this case was in violation 
of that act. 

But lam unable to see any sound distinction between what was donc 
in Loewe v. Lawlor and what was done in the instant case. In L,oewe 
V. Lawlor circulars were sent to dealers for the purpose of intimidat- 
ing and coercing them into not purchasing f rom the complainant. In 
the instant case the plaintiff's customers do not seem to hâve been to 
any great extent, if at ail, circularized ; but organized labor was in- 
formed by letters and resolutions that complainant's product was not 
to be installed and that members of the unions were to use their influ- 
ence to prevent the placing of orders for the purchase of presses man- 
ufactured by it. AU organized labor throughout the country was ac- 
quainted with the dispute, and instructed not to install the machinery 
"and if possible influence your employer not to hâve such machinery 
installed by unfair men, or that they will not let any more contracts to 
the Duplex Printing Press Company until organized labor is fairly 
dealt by"; and the International Association of Machinists' Monthly 
Journal, which circulated through ail the local lodges and on news 
stands, contained fuU information as to the attitude of labor toward 
the complainant and the installation of its presses. The method pur- 
sued was intended to prevent the sale of the complainant's product. 

In Loewe v. Lawlor, supra, and in Eastern States Lumber Associa- 
tion V. United States, supra, and in Gompers v. Buck's Stove & Range 
Co. (1911) 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. 
(N. S.) 874, the publication and use of letters, circulars, and printed 
matter were the means resorted to in the attempt to restrain commerce. 
In the case last cited it is declared that the protective powers of the 
court extend to every device whereby property is irreparably damaged 
or Interstate commerce restrained; otherwise the law would be made 
impotent. 

In my opinion the things done and threatened to be done by the de- 
fendants tend to the destruction of the complainant's Interstate trade. 
Whether an injunction can issue dépends upon the construction to be 
placed upon what is known as the Clayton Act, which was passed by 
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Congress in 1894. That act modifiée! the Sherman Act in certain im- 
portant particulars. Under the Sherman Act the opinion prevailed 
that a private person could not maintain a suit for an injunction to re- 
strain violations of the act, in view of the fact that the act made it the 
duty of the several district attorneys of the United States in their re- 
spective districts, under the direction of the Attorney General, to in- 
stitute proceedings to that end. 8 U. S. Compiled Statutes Ann. 1916, 
§ 8823. The act (Act Oct. 15, 1914, c. 323), however, expressly pro- 
vides : 

"That any person, flrm, corporation, or association shall be entitled to sue 
for, and liave injunctlve relief, in any court of the United States having 
jurisdiction over tlie parties against tlireatened loss or damage by a viola- 
tion of the Anti-Trust Laws," etc. 8 U. S. Compiled Statutes Ann. 1916, § 
88300, p. 9697. 

The défendants, however, claim that, while the act authorizes 
a "person, firm, corporation or association" to sue for injunctive re- 
lief, the right to do so is nevertheless restricted by other provisions 
of the statute, and that it is inapplicable to the facts of this case. The 
défendants base this claim on the provision contained in section 6 of 
the act which is found in the margin.^ That section in effect déclares 
that labor organizations, merely because organized, are not to be held 
to be illégal combinations or conspiracies in restraint of trade, and tha,t 
they are not to be restrained from "lawfully" carrying out their "legit- 
imate" objects. In his opinion in the Paine Lumber Co. Case, supra, 
Mr. Justice Pitney declared that : 

"Neither in ttie * • ♦ section, nor in the committee reports, is there 
any indication of a purpose to render lawfiil or legitlmate anything that be- 
fore the act wa.s unlawful, whether in the objects of such an organizatlon or 
Its members or in the mea.sures adopted for accomplishing them." 

It is true this language was used in a dissenting opinion of three of 
the justices. But the majority opinion indicates that the majority of 
the justices must hâve entertained the same opinion, for Mr. Justice 
Holmes in his opinion states that he is a minority of the court in think- 
ing that upon the facts involved in that case the Clayton Act established 
a policy inconsistent with the granting of an injunction. The injunc- 
tion simply was withheld because at the time the decree was entered 
a private person or corporation could not sue for injunctive relief in 
that class of cases. 

In the same connection attention may also be called to Stephens v. 
Ohio State Téléphone Co. (D. C. 1917) 240 Fed. 759, 771, in which 

1 "Sec. 6. That the labor of a human being is not a commodity or article 
of commerce. Nothing contained In the anti-trust laws shall be construed to 
forbld the existence and opération of labor, agrlcultural, or hortlcultural 
organlKations, instituted for the purposes of mutual help, and not having 
capital stock or conducted for iirofit, or to forbld or restrain individual mem- 
bers of such organizations from lawfully carrying out the legitimate objects 
thereof; nor shall such organizations, or the members thereof, be held or 
construed to be illégal combinations or cronspiracies in restraint of trade, un- 
der the anti-trust laws." U. S. Compiled Statutes Ann. 1916, p. 9686. 
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District Judge Killits passed upon the second paragraph of section 20 
of the Clayton Act, which is found in the margin.^ He there says : 

"The statute but enaets the position which courts hâve uiilversally taken ; 
there la notlilng new in ît," etc. 

Jt. is my opinion that, i£ the acts complained of in this case would 
not hâve been lavvful prior to the passage of the Clayton Act, tliey are 
not lawful now. The first paragraph of section 20 of the Clayton Act 
is found in the margin.^ It relates to injunctions in a case between 
an employer and employés, etc. So far as the purposes of this case 
are concerned, it would seem to suffice to say that the parties to this 
suit do not come within the classification therein named. No one of 
the défendants is now or ever was an employé of the complainant, and 
the rehef prayed for does not contemplate protection from strikes 
among complainant's ernployés engaged in the manufacture of its print- 
ing presses. If, however, it be contended that the intention of Con- 
gress was that the act should apply to any case growing out of a labor 
dispute, even though none of the parties défendant had ever been in 
the complainant's employ, it would not prevent the issuance of the in- 
junction, for it is to be noted that the act does not absolutely prohibit 
the granting of an injunction, even in cases between an employer and 
employés.^ The injunction may still be granted between employer and 
employés, when "necessary to prevent irréparable injury to property, 
or to a property right of the party making the application" ; and it is 
so well settled that no citation of authorities is necessary that acts that 
will cause the destruction of one's property or business, and acts that 
interfère with the carrying on of one's business, destroying his custom 

2 "And no such restraining order or injunction shall prohibit any per- 
son or persons, whether singly or in concert, froni terniinatins any relation 
of employment, or from ceasing to perform any work or labor, or froin recom- 
ineiiding, advising, or persuadlng others by peacefnl nieaiis so to do; or from 
attending at any place where any such porson or persons may lawfuUy be, 
for the purpose of peacefully obtalnlng or conuuunicatlng information, or 
from peacefuUy persuading any person to work or to abstain from worklng; 
or from ceasing to patronize or to employ any party to such dispute, or from 
recommending, advising, or persuading others by peaeeful and lawful means 
so to do ; or from paying or giving to, or withholding from, any person en- 
gaged in such dispute, any strike benefits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, and for lawful purijoses; 
or from doing any act or thing which migbt lawfully be done in the absence 
of such dispute by any party thereto ; nor shîiU any of the acts specified in 
this paragraph be considered or held to be violations of any law of the Unit- 
ed States." 2 V. S. Compiled Statutes Ann. 1916, p. 1904. 

s "No restraining order or injunction shall be granted by any court of the 
United States, or a judge or the judges thereof, in any case between an em- 
ployer and employées, or between emi)ioyers and employées, or between em- 
ployées, or between persons employed and persons seeliing employment, in- 
volving, or growing out of, a dispute eoncerning terms or conditions of em- 
ployment, unless necessary to prevent irrefiarable Injury to property, or to a 
property right, of the party making the application, for which injury there 
is no adéquate reraedy at law, and such property or property right must be 
described with particularity in the application, which must be in writing and 
sworn to by the applicant or by his agent or attorney." U. S. Compiled 
Statutes Ann. 1916, p. 1964. 
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or his profits, do an irréparable injury and authorize the issuance of 
an injunction. 

The achievement of the end sought by thèse défendants is not 
through an appeal to the purchasing pubhc not to buy nonunion-made 
machines ; and the défendants hâve not confined themselves to with- 
drawing union men from complainant's factories. The course which 
has been pursued bas made the complainant's presses "a contraband of 
commerce," "a kind of commercial leper." The plan has been to make 
complainant's machines unmarketable by preventing their being hauled, 
installed, operated, or repaired, or even exhibited to the public. If this 
can be done under the laws of the United States, then it seems that 
no manufacturer of printing presses in this country can maintain an 
"open" shop, and no machinist engaged in the manufacture of such 
presses can earn his living at his trade, unless he consents to join a 
union, and be bound by ail its rules and régulations, and the chan- 
nels of Interstate commerce are practically closed against the products 
of an "open" shop. If the truckmen are in the unions and cannot 
handle nonunion goods, of what use is it to ship goods from Michigan 
to New York ? And if the unions hâve a right to say what goods their 
members shall handle, or shall not handle, what reason is there for 
saying that union men employed by the railroads cannot refuse to 
handle any goods not made in an "open" shop? The railroads are 
common carriers, it is true ; but ail the persons who hold themselves 
out as willing to carry goods for the public, draymen, carters, truck- 
men, wagoners, and moving van companies, proprietors of taxicabs, 
omnibuses, and baggage wagons, are in like manner common carriers. 
10 C. J. 49. And they may be engaged in Interstate commerce, as the 
goods they carry are being shipped outside the state, or hâve been 
shipped into the state to be delivered to the consignées therein. 

My Associates do not agrée with me in the conclusion at which I 
hâve arrived. The reasons for their disagreement will be found in 
the opinions which follow. Therefore, in accordance with their opin- 
ion, and contrary to my own, the decree is affirmed, with costs. 

HOUGH, Circuit Judge. The record at bar contains uncontradict- 
ed testimony (since défendants offered no évidence) divisible into two 
parts — one relating to acts of violence and threats of the same, di- 
rected against some or ail of the persons managing or aiding in plain- 
tiff's business and directly tending to destroy that business through 
fear of physical injury; the other part showing conclusively (what, 
indeed, défendants avow) a purpose long formed by the organizations 
represented only locally by the individual défendant threatmakers, to 
advise and persuade ail workers whose labor would in any way bene- 
fit any business effort of plaintiff to abstain from such labor, and fur- 
ther to spread through the purchasing public a knowledge that, if any 
one bought what plaintifï made, its transportation, érection, opération, 
and repair would be rendered as difficult for the purchaser or user as 
the influence of the défendant unions could make it. 

This action by the associations that are the real défendants was and 
is directed against plaintifï in particular, because it manufactures only 



746 252 FEDERAL REPORTEn 

one kind of printing press, and is the only maker ôf such presses 
which at date of bill filed still refused to unionize its establishment and 
obey défendants' orders by operating a "closed shop." If there had 
been more than one similar nonunion factory, ail would hâve been 
equally obnoxious to défendants, though for very obvious reasons the 
campaign against numerous open shops would not hâve been along 
quite the same lines as that against a single rebel ; the larger the party, 
the more united the majority, the easier it is to dispense with physical 
force, and rely on the persuasive suggestiveness of numbers. It is 
also easier to get assistance from other unions in other trades for a 
powerful and successful organization than for one representing only 
a minority of workers in its own specialty. 

The plaintiff was entitled in strictness of law to an injunction 
against the individual men who threatened, suggested, and probably 
incited actual physical injury. They vvere also entitled to hâve pre- 
vented the open efforts to break or abort plaintifï's contract with the 
Exposition Company. The latter wrong, however, was (apparently) 
stopped partly by temporary injunction and partly by treaty, and there 
is no continuing business relation between plaintiff and that conipany ; 
while the acts of violence ail occiirred years before tria;l, were not 
shown to hâve been more than the resuit of personal malice or bad 
judgraent on the part of a few défendants then âcting as union of- 
ficiais, and ail or most of them out of office before the cause was 
brought on for hearing. Let it be assumed (though not decided) that 
the comparative antiquity of thèse wrongful acts and their sporadic 
nature would not affect the légal rights of plaintiff, yet we think no 
injunction should issue by reason of them. This opinion is entertained, 
because plaintiff by its counsel in this court has plainly recognized in 
the principal point raised by the facts something far and away more 
important than the attempted muzzling by writ of a few foolish men, 
who fell back on open threat or secret violence, instead of relying on 
that social discipline which is the real strength bi labor unions, as 
well as of most other originally voluntary associations of human 
kind. He has therefore at this bar announced that no injunction was 
desired, because none would or could be of importance or effect, un- 
less it went on the ground of illegality in the efforts of the défendant 
associations as such to unionize plaintifï's shop, such efforts consist- 
ing in words alone — peacef ul enough in their literal meaning but neces- 
sarily as minatory in suggestion as the diplomatie note of a great pow- 
ei" that it would view with concern that which a weaker neighbor in- 
sisted on doing. 

Thus the only matter we are asked to consider, and therefore thé 
single point on which we shall express opinion, i.s whether the secon- 
dary boycott, used or attempted by défendants against plaintiff, is in 
the présent state of controlling statutes and décisions unlawful. Ail 
substantial efforts to enforce snch boycott took place in New York. In 
so far, then, as what is loosely called common law — i. e., the public 
policy of a state, as ascertained and announced by its hi^hest court— 
is concerned, we think the récent deci-sion of Bossert v. Dhuy, 221 N. 
y. 342, 117 N. E. 582, fuUy recognizès and upholds the seéondary 
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boycott as lawful in New York, if unaccompanied by malice, force, 
violence, or fraud; and, even if so accompanied, what is unlawful is 
not the essential purpose of advancing the unification and control of a 
mass or masses of workers in a common field, but the purely accidentai 
and temporary means used for attainment. This is the very accident 
we hâve been so frankly and wisely asked to overlook or disregard 
on this appeal. It is not necessary to expand comment on this hold- 
ing so far as the writer of this opinion is concerned ; ail that he could 
say was said in Gill, etc., Co. v. Doerr (D. C.) 214 Fed. 111, a décision 
cited with apparent agreement in the Bossert Case. 

As plaintiff's business is largely interstate, and the attentions paid by 
défendants to plaintiff consisted essentially in trying to make it im- 
possible for plaintiff to get its machines from Michigan to New 
York, or hâve them used there even if they successfuUy ran the 
gauntlet, it seems plain that the défendant associations hâve agreed 
to do and attempted performance of the very thing pronounced un- 
lawful in Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 
488, 13 Ann. Cas. 815, and 235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 
316. Therefore such interférence with interstate commerce should 
be enjoined, unless the Clayton Act of October 14, 1914, forbids it. 

It is not suggested that any other than sections 6 and 20 of that 
statute can afîect this case, and we feel so assured of the inapplica- 
bîlity of section 6 that it is not thought necessary to discuss the mat- 
ter. Section 20 applies to cases — ■ 

"between an employer and employées, or between employers and employées, 
or between emi)loyees, or between persons employed and persons seeklng em- 
ployment, Involvlng or growing out of a dispute epncerning terms or con- 
ditions of employment." 

In such cases the statute proceeds to enumerate as lawful, notwith- 
standing any earlier statute or décision emanating from national au- 
thority, every peaceful and ail the really important things the défend- 
ant associations hâve donc. Thus the question becomes this: Is 
the présent litigation one between employers and employés, or an 
employer and employés, growing out of a dispute concerning terms 
or conditions of employment? The answer dépends on whether the 
catalogued injuries are to be permitted only in litigations between an 
employer or employers and the workmen in (or perhaps lately in) their 
several establishments, or also in cases, however promoted, when the 
parties are generically the hired and the hirer, and the dispute even 
an offshoot or by-blow of the endless quarrel over terms of employ- 
ment ? 

The solution of the puzzle raised by a statute so blindly drawn as 
this one is not easy, and the intimation as to the présent division of 
the Suprême Court on the subject, ■given (purely obiter) in Paine, etc., 
Co. v: Neal, 244 U. S. 459, 37 Sup. Ct. 718, 61 L. Ed. 1256, merely 
adds embarrassment. There is no ruling décision on the subject, and 
prognosis as to the probable disposition of the matter in a higher 
court, based on anything as yet published in the United States Re- 
ports, would be both unprofitable and improper. It is necessary to 
form opinion as upon new matter. 
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[1] There was a dispute, and one concerning conditions of em- 
ployment, and at plaintiff's Michigan factory, long before this suit 
was brought, and before the plan of campâign — the boycott, which 
is the thing really complained of — was seriously attempted. The Ma- 
chinists' Union created the dispute, by calling a strike at plaintiff's 
place, if it never existed before; that dispute did relate to conditions 
of ernployment, in that every striker and every affiliated machinist 
disputed the right of plaintiff or any other concern similarly situated 
to employ any one but a member of the Union ; and so far as statutory 
interprétation is concerned it seems immaterial that no more than a 
trifling proportion of the workers in plaintiff's factory paid any at- 
tention to the strike order. The dispute existed, and existed f rom 
the beginning, between this plaintiff and the principal défendants, 
among whom are included by représentation the dozen or so obedient 
union men in the factory. In strict truth this is a dispute between 
two masters, the union, or sociaj master, and the paymaster ; but, un- 
less the words "employers and employés," as ordinarily used, and 
used in this statute, are to be given a strained and unusual meaning, 
they must refer to the business class or clan to which the parties liti- 
gant respectively belong. We perceive no logical standing ground be- 
tween this certainly broad meaning, and a holding that, if ail one's 
workmen strike (as they call it), or are summarily discharged (as the 
paymaster calls it), the usual plaintiff is not an employer, and the 
fréquent défendants are not employés, because the formai relation 
of master and servant has ended. Yet such an interprétation would 
take nearly ail meaning from section 20, as scarcely could a suit 
arise to which it would apply. 

[2] In so far as courts are permitted to study législative proceed- 
ings and contemporary hjstory for aid in statutory interprétation, we 
consider it plain that the designed, announced, and widely known 
purpose of section 20 (perhaps in conjunction with section 6) was to 
iegalize the secondâry boycott, at least in so far as it rests on, or con- 
sists of, refusing to work for any one who deals with the principal 
offender. We are earnestly told that this rule gives to the workman 
the choice of being a pariah or a guildslave, and to the employer a 
doubtful escape from bankruptcy by the path of commercial servitude. 
If this be true (and the writer is not disposed to question it) the resuit 
is imposed by act of Congress ; the remedy is political, not judicial. 

LEARNED HAND, District Judge (concurring in resuit). I think 
that section 20 of the Clayton Act has legalized secondâry boycotts in 
cases between an employer and employés, and that this was such a 
case, at least after the strike was declared on August 27. I do not 
think that the section applies only when the employer is plaintiff and 
bis présent or former employés are the défendants. Further, I think 
that the dispute hère under any définition included the conditions of 
ernployment. I therefore concur in gênerai in Judge HOUGH'S rea- 
soriing and in the resuit, though I do not concur in ail the expressions 
in his opinion. 
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TURNER & DAHNKEN et al. v. CROWLEY. 

(Circuit Court of Appeals, Nlnth Circuit. August 5, 1918. Eeliearlng Denled 

October 14, 1918.) 

No. 3138. 

1. Copyrights <ê=s»28 — ^Deposit of Copy— SuFrioiENCT. 

Where the com]K)ser of an unimblished soug desired a copyright au- 
thorized by Copyright Act March 4, 1909, § 11, as am«iided by Act Aug. 
24, 1912, held, that the depositlng of a printed copy was sufflclent, al- 
though the rules of the Copyright Office speclfied a typewritten or inanu- 
seiipt copy. 

2. C0PYRIGHT,S <S=28 SUFFICIENCY. 

Where the composer of an nnpublished song took ail the essential steps 
necessury to procure a copyright prior to publication under Copyright Act 
March 4, 1909, § 11, as amended by Act Aug. 24, 1912, a sllght yariance 
in dates as to the time of delivery of copy of the song held uot to afCect 
the valldlty of the copyright. 

3. Copyrights <@=î>29 — Sufficiency. 

Where the composer of a song, in corapliance with Copyright Act, de- 
posited two copies of the work when publlshed, and the copyright notice 
was appended to the i>ubllshed copies of the song, held, that the composer 
acqiiired a good copyright, notwithstandlng the copyright as an un- 
publlshed worlc was insuifieient. 

4. Appeal and Erroe ®=>1009(.j) — Review — Findings. 

Where the évidence was conflictlng, but the findings of the chancellor 
were supported by substantlal évidence, they wlU be upheld on appeal. 

5. OoPYRiGUTS <Ê=87 — Violation — I'rovisions of Statute. 

, TJnder Copyright Act March 4, 1909, § 25, as amended by Act Aug. 24, 
1912, the court may in Its discrétion, and subject to the qualification 
that the damages uiust be just allow $1 for each Infrlnging copy ot a 
copyrlghted song, etc., made or sold by, or found In the possession of, the 
Infringer, hls emiiloyés, or agents. 

6. Copyrights i©=>S7 — Infringement — Damages. 

Under Copyright Act March 4, 1909, § 25, as amended by Act Aug. 24, 
1912, the court lias i)ower to award more than $5.000 damages, where 
there has been au Infringement after notice provided the évidence war- 
rants a findlng that complainant was datnnlfled in excess of $5,000. 

7. Copyrights <ê=>87— Infringement — Damage. 

Under Copyright Act March 4, 1909, § 25, as amended by Act Aug. 24, 
1912, while the discrétion of the court may be used to award damages 
where no proof of actual damage is offered, yet the award should havo 
relation to such inferences as are reasouably deducible from the whole 
case of Infringement, and damages cannot be award ed on the idea of 
puiiishment. 

S. Copyrights <g=>S7 — Infringement — Damages. 

In a suit for infringement of a copyrighted song, an award of ifl per 
copy for 7,000 copies found in the hands of the Infringer held Improper; 
it appearing that the composer would not hâve made a profit of more 
than 8 cents per copy. 

9. Copyrights ®=>90 — Infringement — Attorney's Fées. 

In an Infringement suit, where It appeared that défendants had Infring- 
ed a copyright, an award of attorney's fées lu favor of complainant held 
proper. 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of CaUfornia; Wm. C. Van Fleet, 
Judge. 

<g:=>For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Suit by Aima A. Crowley against Turner & Dahnken, a corporation, 
and others. Prom a decree for plaintiff, défendants appeal. Modified 
and affirmed. 

The plaintiff, appellee hère, alleged that she is the author and proprietor 
of the words and muslc of a song called "My California Rose"; that before 
publication of the song, in order to secure copyright, on September 21, 1914, 
she mailed to the Librarlan of Congress at Washington a printed copy of the 
tltle, words, and music of the song, together with a fee for recordlng the 
same, and claimed a copyright; that before beglnning this suit she mailed 
to the Reglster of Copyright two complète copies of the song of the best 
édition thereof then publlshed, and further complled with ail légal requjre- 
ments necessary to establlsh her right to the copyright; that she caused to 
be printed on each copy of the song, on the lirst page, the word "Copyright," 
together with the year the copyright was entered and the words "By A. A. 
Crowley"; that Turner & Dahnken, a corporation, appellant, was conduct- 
ing a moving picture theater in San Francisco, and without authority, about 
May 14, 1916, pirated the ctçyrlghted song, and caused 10,000 copies of the 
music and words to be printed In certain programs, and distributed the 
programs to its patrons at the Tivoli Opéra House in San Francisco; that 
distribution eommenced May 14, 1916; that plaintiff flrst knew of the pub- 
lication and distribution on May 18, 1916, and on May 19th served notice and 
demand on appellant to refrain from further publication or distribution, but 
that appellant continued for some days to distribute the program. Plalntifl: 
prayed for injunetion, aecounting, award of profits, damages, costs, and at- 
torney's fées. 

Turner & Dahnken denled authorship and copyright proprietorship, or 
that the necessary steps for obtalning copyright were taken ; denied infringe- 
ment, copylng, or plracy, or that the programs were piracies, and alleged 
that plaintiff expressly consented to the use and distribution of the song 
in the manner in whieh it was in fa et used and distributed; denied that the 
programs contained an exact reproduction, and alleged that the song print- 
ed in the programs was unsultable for use and was an authorized advertise- 
ment of the song ; alleged that the programs were furnished to appellant by 
an independent contracter under a gênerai contract for the furnishing of 
programs, and that plaintiff authorized the use and publication by the con- 
traetor and the distribution by Turner & Dahnken; denied that the distribu- 
tion prevented sales by plaintiff, or that any profits were realized by Turner 
& Dahnken, or that any damage was done to plainitff. 

In the decree in favor of plaintiff it was found that valld copyright was 
duly issued to plaintiff on September 26, 1914; that défendant infringed by 
copylng, publlshlng, and dlstrlbuting copies of the words and music, as eharg- 
ed; that 7,000 copies of the copyrightcd song "were actually found to be in 
the possession of and under the control of" the appellant; and that certain 
of the said copies were distributed by Turner & Dahnken after actual writ- 
ten notice of infringement. Plaintiff was awarded as damages $1 for each 
and every copy of the song found in the possession and under the control of 
appellant, together with costs, includlng attorney's fées, and also a per- 
pétuai injunetion. From thls decree appeal was taken. 

William M. Abbott and William M. Cannon, both of San Francisco, 
Cal., for appellants. 

E. D. Wilbur and R. G. Hudson, both of San Francisco, Cal., and 
Albert C. Agnew, of Oakland, Cal. for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. . 

HUNT, Circuit Judge (after stàting the facts as abovè): [1,2] It 
is said that the District Court erred in rulihg that the copyright de- 
scribed was valid, because the plaintiff failed to sustain the burden 
resting upon her of establishing compliance with the conditions prece- 



TURNEB & DAHNKEN V. CKOWLET 751 

dent to the acquisition and existence of a copyright. Section 11 of the 
Copyright Act of March 4, 1909 (35 Stat. 1078, c. 320) as amended in 
1912 (Act Aug. 24, 1912, c. 356, 37 Stat. 488), so far as material, 
reads as f ollows : 

"Copyright may also be had of the works of an author, of which copies are 
not reproduced for sale, by the deposlt, wlth claim of copyright, of one com- 
plète copy of such work If it be a * * • musical, or dramatlc-muslcal 
composition. * * » But the privilège of registration of copyright secur- 
ed hereunder shall not exempt the copyright proprietor from the deposit of 
copies, under sections twelve and thirteen of this Act, where the work is 
later reproduced in copies for sale." TJ. S. Comp. St. 1916, § 9532. 

But, as we rèad the évidence, it shows that the plaintifï, bef ore pub- 
lication, sent a copy of the title, words, and music of the song to the 
Register of Copyright at Washington, D. C, as an unpublished work, 
and received from that officiai a certificate of registration. It is said 
that under the rules of the Copyright Office (rule 20, subdivision 1), in 
order to secure copyriglit of an unpublished work, it was necessary for 
plaintifï to "deposit one typewritten or manuscript copy of the work." 
Plaintiff, however, having proved that she deposited a printed copy, 
by every reasonable construction the légal effect must be the same as 
if there had been a deposit of a written or typewritten manuscript. 
Plaintifï forwarded two copies of the words and music, and made a 
second registration after publication, and received certificate of copy- 
right. The certificate issued after publication recited that the copies 
were received September 5, 1914, and that the date of publication was 
September 10, 1914, while the first certificate for the unpublished work 
recites that the copy was received by the Register of Copyright on Sep- 
tember 26, 1914. The certificate showing that the date of publication 
was September 10, 1914, varies from the allégations of the plaintiflf's 
complaint, wherein it is alleged that, in order to secure copyright, on 
September 21, 1914, she mailed to the Librarian of Congress a printed 
copy of the title, words, and music of the song, together with the neces- 
sary fées. This variance, possibly due to an error on the part of 
plaintifï, or to a clérical error in the certificate of registration, ought 
not to deprive the plaintiff of the benefit of her original registration to 
secure copyright of the unpublished song. 

[3] We assume that the rules of copyright require reasonable strict- 
ness of interprétation ; but, where it is shown by a claimant that the 
essential steps hâve been taken to secure copyright of an unpublished 
work prior to publication, slight variance in dates ought not to destroy 
the proof of copyright. Macgillivray on Copyright, p. 257. But in the 
présent case, even if the first registration could not be sustained, surely 
plaintiflf, by proof of the second registration, fulfilled the terms of the 
Copyright Act, inasmuch as the record proves that that copyright no- 
tice was appended to the published copies of the song. Bobbs-Merrill 
v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086. 

[4] As to distribution by appellant, the proof was conclusive. It 
is said, however, that the distribution was authorized by the plaintifï, 
and that the copies distributed were printed, published, and distributed 
by authority of the plaintiff, through one Lorden, who, it is argued, 
acted as plaintifï's agent. Upon this point the évidence is not clear as 
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it might be; there being some conflict between the testimony of Lor- 
den and the plaintiff. The District Court has resolved this conflict 
by a finding directly in favor of the plaintiff's position, and, there 
being substantial évidence to sustain the finding, we accept the fact 
to be as found by the lower court. 

[5-8] We next corne to the most important feature of the case, 
namely, whetlier, infringement being established, it was error to 
award the plaintiff $7,000 damages. vSection 25 of the Copyright Act 
of March 4, 1909, as amended August 24, 1912 (U. S. Comp. St. 1916, 
vol. 9, pp. 10952, 10953), provides that, if any person shall infringe 
the copyright protected under the copyright laws, such person shall be 
liable : 

(a) To an injunction, and (b) "to pay to the copyright proprietor such dam- 
ages as the copyright proprietor may hâve sutïered due to the Infringement 
as well as ail the profits whieh the infringer shall hâve made froin such in- 
fringement, and in iiroving profits the plaintiff shall be required to prove 
sales only and the défendant .shall be required to prove every élément of 
cost whieh he claims, or in lieu of actual damages and profits such damages 
as to the court shall appear to be just, and in assessing such damages the 
court may in Its discrétion allow the amounts as hereinafter stated, * * * 
such damages shall in no other case exceed the sum of JfS.OOO, nor be less than 
the sum of $250, and shall not be regarded as a penalty. But the foregoing 
exceptions shall not deprive the copyright proprietor of any other remedy 
given him under this law, nor shall the limitation as to the amount of recov- 
ery apply to infringements occurring after the actual notice to a défendant, 
either by service of i)rocess in a suit, or other written notice served upon 
him. * * • 

"Second. In the case of any work enumerated in section five of this act, 
except a paintlng, statue, or sculpture, one dollar for every iufriuglng copy 
made or sold by or found in the possession of the infringer or his agents or 
employés." 

The findings and award of the District Court having been made 
under the in lieu provision of the statute, conceded to be controUing, 
appellant argues that a copyright proprietor may recover f rom an 
infringer such damages as may be just in assessing whieh the court, 
in its discrétion, may allow $1 for each infringing copy made, sold 
or found in the possession of the infringer or his agents, but that 
the damages so awarded shall not exceed $5,000, nor be less than 
$250, and shall not be regarded as a penalty. Appellant concèdes 
that the limitations as to amounts do not apply to infringements after 
notice but argues that in such cases only damages, not penalties, may 
be awarded, the court being obliged even in such instances to make the 
best approximation it can of the possible damage suffered. In Hen- 
dricks Co. V. Thomas Publishing Co., 242 Fed. 37, 154 C. C. A. 629, 
the Court of Appeals for the Second Circuit, through Judge Hough, 
commenting upon the language of section 25 of the Copyright Act 
relating to the assessment of damages and profits, traced it as the 
growth of years resulting from the efforts of Congress "to avoid that 
strictness of construction whieh historically attaches to any statute in- 
flicting penalties and to cônfer upon an injured copyright owner some 
pecuniary solace even when the rules of law render it difficult if not 
impossible, as it often is, to prove damages or discover profits," and 
held that the statute limits the discrétion of the court to a minimum 
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award of $250, and a maximum of $5,000, in lieu of actual damages 
and that it was the intent of Congress to préserve the right of the 
plaintiff to pursue damages and jîrofits by the historié methods of 
equity if he chooses so to do and to give the new right of application 
to the court for such darriages as shall appear to be just in lieu of 
actual damages. Gross v. Van Dyk Gravure Co., 230 Fed. 412, 144 
C. C. A. 554, was approved by the court. In the last case Judge 
Learned Hand said that it was the duty of the court under section 
25b to estimate the damages by the best inference it can even though 
the complainant would fail for lack of évidence if the issue were tried 
before a jury and that it was intended that a plaintiff should not fail 
for lack of proof . 

Weil on Copyright deduces from the later décisions that a copy- 
right proprietor now has three means of monetary compensation af- 
forded him upon infringement of his rights. He may recover profits 
made by the infringer. He may recover actual damages in addition 
to such profits or in lieu of profits and actual damages he may, if he 
so elects, recover arbitrarily as damages, not by way of penalty, and 
which in the case of musical compositions, as referred to in section 5 
of the Copyright Act, are fixed at $1 per copy found in the possession 
of the infringer, or made or sold by him. 

There is also in section 25b, following the exceptions named in the 
statute, a provision to the efïect that the exceptions "shall not deprive 
the copyright proprietor of any other remedy given him under this 
law nor shall the limitations as to the amount of recovery apply to in- 
fringements occurring after actual notice to a défendant either by 
service of process in a suit or other written notice served upon it." 
As it was very clearly proved upon the trial of the présent case that 
notice of infringement was served upon the appellants and that there 
was a continuance of the infringement after such notice was served, 
this provision must be considered in reviewing the damages which the 
lower court allowed. 

In our opinion the rule of the better authorities is that the court 
may, in its discrétion and subject to the qualification that the damages 
must be just, allow $1 for each copy made or sold by or found in 
the possession of the infringer or his agents or employés ; and, pen- 
alties in the strict sensé being donc away with, the court has power to 
award more than $5,000, where there has been an infringement after 
notice, provided the évidence warrants a finding that the complain- 
ant was damnified in excess of $5,000. Westermann Co. v. Dispatch 
Printing Co., 233 Fed. 609, 147 C. C. A. 417; 13 Corpus Juris, 1180. 

Appellants argue that the évidence showed that Turner & Dahnken 
merely purchased the couriers from an independent advertising Com- 
pany, and did not copy or puhlish the songs in the couriers. The tes- 
timony, however, shows that the programs were printed for appellants 
herein, to be given by the appellants to their patrons at their moving 
picture theaters, and that they were distributed as the gift of Turner 
& Dahnken. The programs or couriers hâve upon the opening or 
cover page the words "Compliments of Tivoli Opéra House, My 
California Rose," the inside principal page containing the music and 
252 F.— 48 
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the words of the song as "My California Rose, by August Dalma [the 
nom de plume of the appellee herein] ; Copyright MCMXIV by A. A. 
Crowley." 

Appellee offered no proof of actual loss or of profits, but we gather 
from the testimony that at a retail price of 15 cents a copy for the 
song the profit to the plaintifï would not hâve exceeded 8 cents per 
copy. If, therefore, the plaintiff had received 8 cents per copy upon 
7,000 copies found in the possession of Turner & Dahnken, her total 
damage would hâve been $560, which we think would be a fair esti- 
mate. Plaintifï said that she expected and authorized orchestrations 
of her song to be used, but did not authorize use of it as made by de- 
fendant. The allowance of $7,000, or $1 per copy of the song and 
music, seems to hâve been based upon the view that $1 per copy is a 
fixed sum, to be allowed under any circumstances of infringement 
after notice. But, as we do not so construe the law, the duty of 
the court was to award damages as justified by the nature and circum- 
stances of the case as developed upon the trial. Thus, while the dis- 
crétion of the court may be used to award damages where no proof 
of actual damage is offered, yet the award should hâve relation to 
such inferences as are reasonably deducible from the whole case of 
infringement, and such damages are not to be awarded as based upon 
the idea of punishment. 13 Corpus Juris, p. 1179. 

[9] The allowance of attorney's fées was proper (Haas v. Léo 
Feist, Inc. [D. C] 234 Fed. 105), and as the case before the court 
showed the exact number of copies which were found in the possession 
of the infringers, and no accounting in other respects was called for, 
there was no need of référence to a master. 

The decree is affirmed in ail respects, except as to the award of 
$7,000 damages. In respect to that item the direction is that the sum 
awarded shall be $560, and the decree is modified accordingly, and, 
as so modified, it is affirmed. 



MATES, Collector of Internai Revenue, v. CASEY et al. 

(Circuit Court of Appeals, Sixth Circuit. August 3, 1&18.) 

No. 3093. 

1. Intkknai, Revenue <S=SS — Action to Recover Tax Paid— Burden or 

Proop. 

An addltional tax assessed because of claimed withdrawal of untaxpald 
whisky from warebouse, under autbority of Rev. St. § 3182 (Comp. St. 
1916, § 5904), is prima fade valid, and in an action for its recovery after 
paynient plaintiff bas the burden of proving its invalidlty. 

2. Internai, Revenue <S=38— Action to Recover Tax Paid — Instructions. 

In an action to recover an addltional internai revenue tax assessed and 
collected because of the claimed vs'ithdrawal of whisky untaxpald. In- 
structions virtually placing the burden on défendant to show that any, 
and if so how mueh, of the whisky withdrawn, was not taxpald, held 
erroneous. 

In Error to the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

<®i3For other càaea see aame topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Action by Albert B. Casey, administrator, and another, against 
T. Scott Mayes, CoUector of Internai Revenue. Judgment for plain- 
tifïs, and défendant brings error. Reversed and remanded. 

Perry B. Miller, U. S. Atty., of Louisville, Ky., and William C. 
Fitt, Asst. U. S. Atty., of Washington, D. C, for plaintiff in error. 

Wm. Marshall Bullitt, of Louisville, Ky., and Alfred S. Austrain, 
of Chicago, 111., for défendants in error. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. This writ of error aims to reverse a judg- 
ment for $40,205.84 recovered in an action based upon payment un- 
der protest of an assessment, made in form pursuant to law by the 
Commissioner of Internai Revenue, for taxes upon spirits removed 
from plaintiffs' bonded warehouse between January 1, 1910, and No- 
vember 30, 1914, untaxpaid. 

When whisky is entered into a bonded warehouse, it is gauged 
by the government gauger; when it is withdrawn, it is similarly re- 
gauged. By evaporation and soakage, some of the contents grad- 
ually disappear; taxes are paid upon the actual contents at the time 
of withdrawal, subject to this exception; that if the loss exceeds 
certain allowances called the "Carlisle Allowances," fixed by stat- 
ute and gradually increasing at two or three months' intervais dur- 
ing a period of seven years (although the goods may remain in bond 
not exceeding eight years), payment must be made as well on such 
excess outage. Act Jan. 13, 1903, c. 134, 32 Stat. 770 (Comp. vSt. 
1916, § 6054). 

The amended pétition alleged in détail the opérations during the 
period specified ; withdrawal of 50,868 barrels containing original- 
ly nearly 2,500,000 gallons, payment of tax in accordance with the 
governmental regauges at withdrawal on 2,014,295.4 gallons, actual 
contents, and 13,405.9, excessive outage ; the différence nearly 400,- 
000 gallons, representing the Carlisle Allowance. It further alleged 
that the additional tax was assessed on account of 33,843.3 gallons, 
claimed to hâve been removed untaxpaid after entry in bond; that no 
stamptax spirits were removed untaxpaid during such period; that 
the taxes and interest were unjustly and illegally assessed. 

The answer denied that no stamptax spirits were removed untax- 
paid during such period ; that ail taxes imposed by law were paid 
before removal of the goods ; that the assessment was unjust 
or illégal ; it specifically denied each of the detailed allégations of 
the pétition and by amendment alleged afifirmatively that on each 
spirit withdrawal day, during the period, plaintiff removed from the 
warehouse untaxpaid spirits, aggregating 33,843.3 gallons, with intent 
to évade the payment of the tax; that this was part of the spirits 
contained in the 50,868 barrels when entered into bond ; and that 
the removal was effected by equalizing the barrels, that is, "by under- 
weighing and underproofing the contents as they were removed from 
bond and by transferring a portion of the contents of the barrels 
containing respectively more than the requirements of the Carlisle 
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Allowance to barrels containing respectively less than the minimum 
contents required by the Carlisle Allowance." 

[1] 1. To recover, plaintiffs must sustain the allégation that the 
assessment was without warrant of law. To do this, they must prove 
that ail légal taxes hâve been paid, even though it involve proof of 
the négative allégation that no spirits had been reraoved untaxpaid. 

This burden rested upon them throughout the trial, whatever shift- 
ing there may bave been in the duty of going forward with proof 
to meet a prima facie case. 

The burden is not met by proof that payment was made in ac- 
cordance with the governmental regauge ; for, whatever presumption 
of regularity might otherwise attach to such regauges as officiai acts, 
none can be given them in the light of the later assessment conced- 
edly based upon the alleged inaccuracy of the regauge returns, an 
assessment which is expressly declared by statute to be prima facie 
évidence of the amount due. Revised Statutes, §§' 3182, 3309, 3437 
(Comp. St. 1916, §§ 5904, 6089); Western Express Co. v. United 
States, 141 Fed. 28, 72 C. C. A. 516. Nor does the added fact of 
long delay in making the assessment overcome its prima facie evi- 
dentiary effect. In other words, an assessment made contrary to 
the regauge returns must stand as valid, until some other évidence of 
its incorrectness or of the correctness of the regauge returns is intro- 
duced. 

The error in not directing a verdict for défendant at the close of 
plaintiff's case was, however, waived. Défendant offered affirmative 
évidence supposedly in support of the validity of the assessment. 
Thereafter, it was proper to submit the entire case to the jury on the 
single issue made by defendant's gênerai déniai. 

[2] The trial judge considered and dealt with the affirmative al- 
légations of the answer as if they were distinct affirmative défens- 
es, rather than spécifications in explanation and support of the gên- 
erai déniai. This resulted, not only in the erroneous instruction that 
the burden of proving thèse défenses rested upon défendant and 
in the holding that the défenses must be disregarded as not proven, 
but necessarily in a confusion both as to the exact question to be 
determined by the jury and the burden of proof thereon. 

Instead of advising the jury that any évidence bearing upon equal- 
izing should be considered by the jury, the court, while reluctantly 
permitting the jury to weigh the comparison évidence hereinafter 
referred to, expressly stated that the only issue before them involved 
the question whether, apart from equalizing, untaxpaid spirits had 
been removed. 

The entire vontroversy, however, turned upon the question of 
equalization. The évidence ofifered by défendant was directed to- 
wards showing that equalization had been practiced in one or the 
other of the ways specified in the amendment to the answer. This 
eivdence consisted in the testimony of gaugers. When suspicion was 
awakened by the belated discovery that the regauge returns showed 
that of the 50,868 barrels, 9,892 were exactly on the line of the Car- 
lisle Allowance, 48 per cent, were within .1 of a gallon and 61 per 
cent, within .2 of a gallon of the line, a regauge was directed to be 
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made for the purpose of comparison. This was donc in January, 
1915. At that time, there were on hand whiskies of 1909, 1910, and 
1911. While the évidence shows that a few hundred of earlier years 
were on hand November 30, 1914, it does not affirmatively appear 
that any of them remained in January, 1915. Seven lots of 100 bar- 
rels each were taken at random for regauge and comparison with 
similar lots of the same âge and length of storage included in the 
50,868 barrels. The resuit was that while, of the latter, 18 per cent, 
had been reported as exactly on the line, 47 per cent, as within .1, 68 
per cent, as within .2, and 71 per cent, as within .3 of a gallon of the 
line, of the former only 4 per cent, were on the line, 9 per cent, with- 
in .1, 13 per cent, within .2, and 18 per cent, within .3 of a gallon 
of the line. 

The 700 barrels were, in our judgment, a fair sample of the 20,- 
OOO barrels which remained on hand November 30, 1914, and the 
évidence was properly admitted. But in the instructions, its scope 
was improperly and unduly limited by the direction to disregard 
the matter of equalization. This proof tended to show equalization 
by underweighing, if not by actual transfer, especially when coupled 
with the positive testimony that some of the regauge returns had been 
made on the basis of weights found by the regauger already marked 
on the barrels, the avowals based upon the improperly excluded 
testimony of a witness that while he could not tell exactly what pro- 
portion of the regauges were so made, in at least one-third he had 
accepted such weights, and upon the improperly excluded testimony 
of expert sraugers of long expérience and some knowledge of the 
actual conditions, as to what the percentage of excessive outage 
would ordinarily be in such cases. 

That a better comparison with the 50,868 barrels could not be 
made, because there were no longer on hand any whiskies of the 
earlier âges, did not make this évidence improper for comparison, 
not merely with the 1909, 1910, and 1911 withdrawals but with ail 
the withdrawals, 

Whether or not under ail the circumstances, including the phys- 
ical condition of the warehouses, with the many possibilities it af- 
forded for tampering with the goods notwithstanding the présence 
somewhere in the many buildings of an aged custodian, the assess- 
ment made on the basis of this comparison was to be overturned, 
was a proper matter for the jury to détermine under clear instruc- 
tions as to the issue and the burden of proof. They could hâve up- 
set it in whole or in part ; it was for them to détermine whether and 
to what extent. in the light of ail the évidence, the average surplus 
above the Carlisle Allowance of .868 gallons per barrel found in 
the 700 barrels was improperly used as a basis to increase to the 
same amount the average surplus of .199 shown by the withdrawal 
regauge reports for the 50,868 barrels. But to permit even a par- 
tial recovery, the burden was on the plaintiffs to show what, if any, 
part of the assessment was wrongful. It was error therefore to 
charge that if from a prépondérance of the évidence, the jury found 
any part of the 50,868 barrels removed not taxpaid, they should find 
the number of untaxpaid gallons removed, deduct the amount at 
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the rate of $1.10 per gallon from plaintiff's daim, and give plaîntiff a 
verdict for the différence. This amounts to a direct charge that 
plaintiffs had sustained their case except as to so much as défend- 
ant might disprove by a prépondérance of the évidence. 

It may be added that other pertinent évidence was before the ju- 
ry; 11,473 barrels of 1909, 1910, and 1911 whisky showed on with- 
drawal regauge in 1915, immediately after the investigation had been- 
made, only 6 per cent, on the line, 13 per cent, within .1, and 19 per 
cent, within .2 of a gallon of the line. 

For the errors indicated, the judgment must be reversed, and the 
cause remanded for retrial. 



LAWHEAD V. MONROE BI>D<Ï. OO. 
In re LAWHEAD. 
(Circuit Court of Appeals, Slxth Circuit. August 3, 1918.) 
No. 3123. 

1. Bankruptot €=>44& — MooT Question— Abandonment of Pbemises. 

Where trustée In bankruptçy petltloned court to déclare hls tltle to- 
bankrupt'B lease valld and to quiet clalm that such lease had been can- 
celed, and court's deeree directed surrender of the premises, abandon- 
ment thereof by trustée pendlng pétition to revise dld not make pro- 
ceedlngs moot; such abandonment havlng been Involuntary, and trustée 
belng entltled to reobtain possession, should deeree be reversed. 

2. Bankkuptct <ê=>465 — Pétition to Révise— Appeal. 

Where parties agrée that pétition to révise is proper method of re- 
vlewlng court's deeree on trustee's pétition to quiet title to lease, and It 
Is immaterlal to the resuit whether the matter Is heard on pétition to 
revise or on appeal, an appeal therefrom wlll be dismissed. 

8. Bankrxiptcy ®=52SS(1) — Jubisdiction of Couei^Petition to Détermine 
Adverse Claims to Lease. 

Where . trustée In bankruptçy had possession of the leasehold formerly 
held by bankrupt, bankruptçy court had summary jurlsdlctlon, on péti- 
tion of trustée, to détermine If tltle to lease was In bankrupt estate or m 
adverse clalmants. 

4. Landlord and Tenant <8=»109(4) — Lease— Tebmination — Relinquish- 

MENT. 

Statement by lessee's secretary to lessor's secretary that he was mak- 
Ing asslgnment for beneflt of creditors, and that he was done wlth the 
store and the business, does rwt constitute relinquishment of lease, but 
mère expression of désire to get rld of the obligation, and does not ter- 
minale lease, where secretary had no authorlty to surrender premises, 
and where surrender, if tendered, had not been accepted. 

Appeal from and Pétition to Revise Order of the District Court of 
the United States for the Southern Division of the Eastem District of 
Michigan ; Arthur J. Tuttle, Judge. 

Pétition by Frank Lawhead, trustée in bankruptçy, against the Mon- 
roe Building Company and others. From deeree for respondents, pe- 
titioner appeals, and pétitions to revise. Appeal dismissed ; upon pé- 
tition to revise, deeree reversed, and cause remanded. 

For opinion below, see 243 Fed. 459. 

®:=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Di^ests & Indexes 
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Selling & Brand, of Détroit, Mich., for petitioner. 
Welsh, De Foe & Kahn, of Détroit, Mich., Frank A. Stivers, of Ann 
Arbor, Mich., and Max Kahn, of Détroit, Mich., for respondents. 

Before WARRINGTON, KNAPPEN, and MACK, Circuit Judges. 

MACK, Circuit Judge. Plaintiff in error filed a pétition on May 7, 
1917, alleging that at the time of the fihng of the pétition in bankruptcy 
the bankrupt was the lessee of certain premises ; that it had been in 
actual possession thereof until February 23, 1917, when under a cred- 
itor's exécution the sheriff closed the store ; that the bankrupt surren- 
dered the keys to him, so as to préserve the goods therein ; that there- 
upon the pétition in bankruptcy was filed, a receiver appointed, and 
possession taken by him of ail the property and the premises ; that the 
receiver remained in sole possession until the qualification of petitioner 
as trustée, whereUpon the property and keys were surrendered to him ; 
that neither receiver nor trustée ever surrendered possession or the 
lease or the rights of the bankrupt and of the estate therein; that in 
due course a sale thereof was advertised for May 4, 1917; that two 
days prior thereto the lessor, Monroe Building Company, by Kolb, its 
secretary and treasurer, delivered a note to the receiver, claiming to 
be in possession of the store; that at the sale Hutchins, as agent of 
Hutchins & Co., announced that he held a lease from the Monroe 
Building Company, executed after the bankruptcy, and objected to the 
sale of the lease; that the sale was had after petitioner's élection as 
trustée, under the terms that the trustée would défend the possession 
of the purchaser against the claims of the lessor, Hutchins, and Hutch- 
ins & Co., and, if tmsuccessful, would repay to the purchaser, in full 
settlement, one-half of the différence between the highest amount bid 
for the stock and fixtures when offered separately and when sold joint- 
ly with the lease; that this différence, on the sale for $3,000 to one 
Hartle, amounted to $800 ; that the sale had been confirmed, but prop- 
er instruments conveying title had not yet been executed. 

In view of alleged threatened ejectment proceedings as soon as the 
purchaser should take possession of the premises, petitioner prayed 
that the parties named be decreed to hâve no rights therein as against 
petitioner and the estate, that their claims that the original lease had 
been canceled or surrendered be quieted, that they be enjoined from in- 
terfering with the sale so m.ade, and that the petitioner be decreed to 
hâve a valid title to the lease and for gênerai relief. Respondents, ap- 
pearing specially, alleged that they were adverse claimants, and denied 
the jurisdiction of the court, except in a plenary action, and then only 
with their consent. 

The District Judge held that under the allégations, the court had ju- 
risdiction, but that the exercise thereof depended upon the truth of the 
allégation as to the trustee's possession. In re Seger Bros. Co., 243 
Fed. 459. On référence to a master, the facts thus held essential to the 
exercise of jurisdiction were found; but the master found as a conclu- 
sion of law that the lease had been surrendered by opération of law 
before the filing of the pétition in bankruptcy, that likewise the rights 
thereunder had been repudiated and abandoned by the original lessee. 
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and had been lost by estoppel against him, and that the lease had been 
terminated by breach of covenant. Pursuant to request, the court, in 
overruling the trustee's exceptions to the report, made findings of fact 
in substance as f ollows : 

The lease was executed June 21, 1915, for five years, at a monthly 
rental of $75. It provided for right of re-entry on default of covenant. 
On February 1, 1917, February rent became due. It was not paid on 
demand. On February 21, or 22, lessor's secretary met lessee's secre- 
tary and informed him that they "must hâve the rent." The secretary, 
who was also the gênerai manager of the lessee, replied : 

"I am maklng an asslgnment for the benelit of the credltors, and Mr. Meyers 
is to be the trustée. I am ail through with the thlng, and If you want the 
rent you will hâve to go and see him. I am' ail done with the stose and the 
business ; there are other businesses I can make more money at." 

While the assignment was drafted, it was not perfected. February 
27, 1917, between 10:30 and 11:30 a. m., pétition in bankruptcy was 
filed. Between 12:30 and 1 p. m. lessors instituted summary proceed- 
ings to recover possession. In thèse proceedings, it speeifically alleged 
that "Seger Bros. & Co., défendant, is the tenant and unlawfully with- 
holds possession," and on the trial, March 12th, the lessor's secretary 
claimed rent for February and 12 days in March to be due, and secured 
judgment therefor, with order for restitution of possession. 

A week before bankruptcy, the sheriff levied as alleged in the péti- 
tion ; while in possession, he ref used to pay a demand for $80 monthly 
rent. The receiver's possession began March Ist. On March 23d, the 
lease to Hutchins & Co. was executed. Trustee's sale was made as al- 
leged in the pétition. No proceedings were taken to compel the receiv- 
er to elect to assume or reject the lease. No notice to quit was served 
on any one; there was no written surrender or cancellation of the 
lease. Neither sherifï nor receiver had knowledge of the restitution 
proceeding. 

Subséquent to the sale, the trustée tendered rent, and has kept the 
tender good frorn month to month, and at the hearing, June 21, 1917, 
in addition, tendered the rent due February Ist. 

The decree now before us for review ordered the trustée and Hartle 
to surrender and deliver up possession to Monroe Building Company, 
or Hutchins & Co., rôt later than September 20, 1917, and to pay rent 
at $75 a month from May 6, 1917, until such vacation; "that being the 
time the premises were wrongfully withheld." 

[1] 1. Respondents hâve moved to dismiss thèse proceedings on 
the ground that that matter has become moot. This is based upon the 
allégation that on September 19, 1917, the purchaser voluntarily aban- 
donfed the lease and premises, taking with him so much of his stock of 
merchandise as he had not theretofore disposed of , that no légal pro- 
ceedings had ever been commenced against the purchaser to recover 
possession of the premises, that no attempt to oust him had ever been 
made, and that respondents hâve befen in peaceablë possession of the 
premises since September 19, 1917. It is apparent, however, from the 
affidavits, that any relinquishment of possession by the purchaser was 
not voluntary, but was due to the terms of the decree, now before us 
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for review, under which, though not a party to the proceedings, he was 
ordered to surrender possession not later than September 20, 1917.. 

If, on the merits, the decree is found to be erroneous, and is revers- 
ed, nothing presented in the record, or on the motion, would clearly 
preclude the purchaser from reobtaining possession. Whether or not 
the indemnity agreement subjects the trustée to liability to the pur- 
chaser, under the circumstances under which he lest possession, need 
not be and, in the absence of the purchaser, will not be determined; 
the trustée clearly has an interest in securing a review of the decree, 
in view of the fact that, if possession was yielded thereunder, he might 
be subjected to such liability; until the question is determined, the 
estate cannot safely be closed. We hold, therefore, that the matter be- 
f ore us is not, as between the parties to this record, moot, and that the 
motion to dismiss must be denied. 

' [2] 2. The parties are agreed that pétition to revise is the proper 
method of review. As it is immaterial to the resuit reached, we adopt 
this view, without expressîng any opinion thereon. The appeal will 
therefore be dismissed. 

3. On objection to the jurisdiction, the court properly directed that 
there be considered, first, the évidence bearing on that question, specifi- 
cally, whether the allégations of the trustee's pétition that the bankrupt 
had possession of the property, the leasehold, at the time the pétition 
in bankruptcy was filed, and, if so, whether that possession had been 
acquired, and at the institution of instant proceedings was held by the 
trustée. The master's findings of fact do not appear în the record; 
his conclusion therefrom was that, under the opinion of the District 
Judge, the court had jurisdiction. The District Judge, who, in con- 
firming and adopting the master's report, made findings of fact, found 
inter alia that the actual possession of the promises covered by the lease 
was "prior to and up to the aforesaid [trustee's] sale peaceably held 
by said sherifî, receiver and trustée, and after said sale such actual pos- 
session was transferred to and is now held by the * * * purchas- 
er at said sale." 

The trustee's pétition alleged that the sale had been confirmed, that 
proper instruments conveying title had not yet been executed, and that 
the respondents threatened to eject the purchaser as soon as he should 
take possession. In the Hght of thèse allégations, of the opinion of the 
District Court as to the basis of jurisdiction, and of the conclusion of 
both master and court that the court had jurisdiction, the words "after 
said sale," in this finding of fact, necessarily mean, not immediately 
after and prior to the filing of the trustee's pétition, but at some time 
after the sale subséquent to the filing of the pétition. In other words, 
the finding is consistent with the view of the court that possession of 
the lease by the trustée at the time he filed his pétition was essential to 
the summary jurisdiction of the bankruptcy court to prevent interfér- 
ence therewith and to détermine any adverse claims thereto. 

[3] Assuming for the purpose of this hearing that the respondents 
saved ail exceptions to the conclusion as to jurisdiction, and that there- 
fore the matter is properly before us, we concur in the views expressed 
by the District Judge, and in the conclusion based thereon, that the 
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bankruptcy court was vested with jurisdiction in the premises. Ori- 
noco Iron Co. v. Metzel, 230 Fed. 40, 144 C. C. A. 338. It is unneces- 
sary, therefore, to consider whether the trustee's agreement to reim- 
burse the purchaser in case he lost possession through légal proceed- 
ings, coupled with possession by the purchaser, would hâve given the 
court jurisdiction, on pétition of the trustée, to détermine claims ad- 
verse to the purchaser in a proceeding in which the purchaser was not 
a party, but in the détermination of which the trustée had an interest, 
or to détermine whether, under the peculiar facts of this case, the Dis- 
trict Court would hâve had jurisdiction to détermine the controversy 
raised, even if the trustée in bankruptcy had before the actual filing; 
of his pétition below delivered to Hertle the possession of the premises- 
held by the estate when bankruptcy occurred, and with the expectation 
of filing and prosecuting that pétition. 

4. The basis of the decree on the merits is not clear. If the court 
agreed with the master's conclusion of law that the leasehold interest 
had been lost by surrender or abandonment prior to bankruptcy, it 
would follow that the possession had been wrongfully withheld (though 
by his predecessor, the receiver) f rom that time and not only from May 
6th, as recited in the decree. 

[4] But we cannot agrée that, on the facts found by the court, any 
surrender or abandonment took place. The secretary was not author- 
ized to surrender or abandon the premises ; the bankrupt's goods were 
there ; his conversation with lessor's secretary évidences, at best, but a 
désire to get rid of the obligation, not a présent relinquishment of a 
right essential to the protection of its goods located on the premises. 
Moreover, even if surrender had been tendered, it clearly was not ac- 
cepted. The action in the state court, the claim made therein, and the 
judgment there ob'ained évidence beyond question that up to March 
12th lessor deemed the lessee to be rightfully in possession, though 
subject to ouster for breach. Of course, this action, begun after the: 
bankruptcy pétition was filed, could not affect tlie estate, as the trus- 
tee's title to the lease vested as of February 27th ; it évidences, how- 
ever, none the less clearly, the lessor's then point of view. 

The decree must be reversed, and the cause remanded for further 
proceedings in accordance with the views herein expressed. 



OIÏY OF LA FOLI.ETTE et al. v. LA FOLLETTE WATEK, LIGHT & 

TELEPHONE CO. 

(Circuit Court of Appeal.«!, Slxth Circuit. June 14, 1918.) 

No. 3115. 

J. Municipal Corporations ®=»285 — Power to Contract — Gbant of Fran- 
chise. 

A cont]-art by a clty for the supplying of water andf electric Ushts for 
public pur])o.ses for 30 years, and flxing priées therefor, madc under ex- 
pres.s législative autliority, with a tonipaiiy to which it granted an ex- 
clusive franchise for a like terni, held valid and enforceable, so far, at 
least, as it relates to the city's contract, in its proprietary capaclty, ror 
a public supply of water and Ught. 

©sjFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexée 
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2. MuNicipAi, Corporations <3=111(4)— Ordixances — Partial Invalidity. 

An orrtinanee contracting for water and electrlc Ughts for public pur- 
poses, and incidentally sranting to the company furnislilng the same an 
exfhislve franchise tlierefor, which wos witliin the franchise power of the 
City, and also grantins an exclusive franchise to use the streets for sup- 
plying water and llghts to the inhabltants, whlch was not withln Its 
powers, is divisible, and valid, at least, as to the feature relating to the 
supplying of water and electrlc lights for public purposes. 

3. Specific Performaxck <s;=»16— Défenses — IIardship. 

The matter of liardship as a défense to a suit for spécifie performance 
is in gênerai to be deterrained in the llght of the circumstances and con- 
ditions at the time the contraet. was inadc. 

4. Specific Performance <ê=»94 — Right to Relief — Substantial Perform- 

ance BT COMPLAINANT. 

Substantial performance of a contraet by complainant is in gênerai 
sufficient to authorize a decree for specific performance. 

5. Specific Performance <©=»94 — Right to Relief — Substantial Perform- 

ance BT Complainant. 

To entitle a water company to spécifie performance of a contraet wlth 
a city to fumish water for publie purposes, It must show substantial 
performance of a further part of the contraet to supply water, im- 
pliedly of good quality, to the inhabitants for domestlc use. 

6. Specific Performance <S=*94 — Right to Relief — Substantial Perform- 

ance BY Complainant. 

A city, which approved of the source from which a company was ta 
supply water, cannot reslst specific performance of a contraet for water 
for fire protection because of minor defects in the water, due to such 
source, which cannot be removed by use of reasonable appliances and 
methods. 

7. Specific Performance <g=>130 — Continuinq Contract — Conditions to 

Granting Relief. 

In decreeing specific performance against a city of a contraet for hy- 
drants and street lights, whlch has a number of years to run, the court 
may properly, as a condition, require complainant to assent to such modi- 
fications as may be Just and équitable. 

8. Specific Performance iS=>130 — Conditions on Granting Relief. 

Conditions imposed by the decree upon complainant as preliminary to 
granting specrific performance held just and équitable. 

In Error to the District Court of the United States for the East- 
ern District of Tennessee ; Edward T. Sanford, îudge. 

Suit in equity by the La Follette Water, Light & Téléphone Com- 
pany against the City of La Follette and others. Decree for com- 
plainant, and défendants bring error. Affirmed. 

The city of La Follette, by ordiiiance contraet of June 6, 1905, In terms 
granted appellee an exclusive franchise for 30 years for construeting and main- 
talning a System for supplying water, electric Ughr, and téléphone service to 
the city and its inhabltants and vicinity. The ordinance contained provisions 
fixing rates to consuniers generally for each of the three classes of service, and 
wlth express provision for furnishing the city, during the entire tenu of 30 
years, wlth 40 hydrants for flre pui-poses at .$40 each per year, and for 
public lighting wlth 50 arc lamps at $75 each per year, and for an annual 
tax levy of nine-tenths of 1 per cent, on the taxable property In the city 
during the entire contract period, for meeting the payments for such flre 
hydrants and publie lights. The city was ineorporated by chapter 101 of the 
Acts of the Tennessee Assembly of 1897. section 9 of whlch authorized the 
city to contract and provide for the lijchtlng of streets, public buildings, and 
other public places; to con tract and provide for water withln and beyond 

®=s>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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the eity limits for ail public and corporation purposes; to provide for the 
prévention or extinguishment of fires; and, In apparent effe<'t, generally to 
inake other provisions for the protection of the liealth and comfort of the in- 
habitants of the city. By section 14 of that act the La Follette Land & Im- 
provenient Company (whose rights were later asslgned to at)pellee) was glven 
an exclusive 30-year franchise for supplying the eity and its inhabltants with 
water, electric light, and certain other service; by section 15 ail corporato 
franchises were limited to 30 years or less, and the city was authoriiied, In 
its discrétion, to niake contracts for a public supply of gas, water, and electric 
liglits for the full period of any franchise granted by the act or by the coun- 
cil of the city. The original franchise ordinance of 1905 called for a water 
supply f rom wells ; the System was later changed to dam and réservoir ; and 
by ordinance in 1907, in considération of the additional expense of the change, 
the annual price of the lire hydrants was increased to $50, the number being 
decreased to 32 — the total rental belng unchanged. An amendment to the 
city charter, in 1911 (Laws 1911, c. 655), limited the aggregate tax levy for 
any one year to 2 per cent, of the assessment, with the proviso that "in making 
such levy full compliance with existlng contracts and ordlnances for the main- 
tenance of public electric street lightlng and tire protection by maintalning a 
water hydrant System shall be observed, nor shall any existing obligations of 
the city * * * be impaired." By section 14 of the améndatorj- act the fu- 
ture renewal, granting or extension of franchises for occupying or using the 
city streets, etc., was forbidden except on pétition slgned by a given percent- 
age of the légal voters and on apprôval of the ordinance by the electOrs, with 
provision that "nothing in this act shall affect or annul any franchises hereto- 
fore granted within said city." The water System was completed to the 
satisfaction of tiie city by December 31, 1907, and the entlre electric light, télé- 
phone, and water Systems were accepted by the dty on December 31, 1907, 
as in compliance with the franchise. Appellee put out a bond issue of $150,000, 
secured by mortgage on its plant. 

From December 31, 1907, the contraet payments for hydrants and llghts were 
duly met by the city untll January 25, 1915, when the city officiais notlfled 
appellee, in writing, that It regarded the franchise contraet as "void, for 
reasons which are not necessary to be hère stated," and refused payment "upon 
any charge hereafter made" imless upon the making of a new and suggested 
arrangement, by which the number of hydrants and llghts should be reduced, 
the location of some of them changed, and half llghts substituted for some of 
the full llghts. Thèse changes would greatly reduce the rental. 

Thereupon appellee, treating the notice as an attempt to revoke or repudiate 
the franchise, flled its bill for spécifie performance of Its contraet, including 
the levying of the tax provlded for meeting rentals, and the administerlng of 
an asserted trust in the taxes already collected for that purpose and on hand. 

Defendant's answer asserted the invalidity of section 14 of the city charter 
of 1897, as well as of the original franchise ordinance of 1905 (including its 
taxation provisions), and of the 1907 amendment to the ordinance, and de- 
nied that the charter amendment of 1911 had the effect to Impose on the city 
any duty with respect to the levy and collection of the taxes mentioned or 
their application to the payment of rentals. In déniai of the asserted rlght 
to spécifie performance the answer alleged that the water plant was Inadéquate 
to supply fully the demands made on it ; that It had not been operated con- 
formably to the contraet ; that the v^-ater fumlshed thereby to the city and its 
inhabitants, especially during the late summer and fall seasons, is contami- 
nated with impurities and liable at any tlme to become impregnated with dls- 
ease gernis ; that appellee has f alled to Install a public horse drinking fountain 
as required by its contraet ; that the llghts provlded fumlshed but three-quar- 
ters of the contraet power ; that the contraet Itself Is unconseionable ; that 
in its municipal acts with référence to the contraet the city had been doml- 
nated by the Personal Interests of La Follette and his associâtes; and that 
the contraet itself had been obtalned by "sinlster influences"; that many 
of the existing hydrants were useless and others located where there was littlo 
or no need for them : that many of the llghts were of no service and the rent- 
als therefor excessive ; that the city is unable to raise enough to pay the rent- 
al for the water and the llghts and observe its municipal requireuients gêner 
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ally. It offered to inake payment for lights and hydrants during the pendency 
of suit acoordiiig to the proposai for modlfied contract before referred to. 

After hearing u))on proofs taken in open court, Judge Sanford filed an opin- 
ion liolding tlie ordinance-contract valid and enforceable, at least so far as it 
relates to the i)Ublle siipply of water and light for purely municipal puriwses, 
and holding appellee entitled to spécifie performance in respect to those fea- 
tures ui)on eomplying wlth certain conditions. The opinion of Judge Sanford 
follows : 

"After careful considération of the évidence and arguments of counsel, my 
conclusions are: 

[1] "1. S«:s. ft and 1.5 of the Act incorpora ting the City of I-^a Follette (Tenn. 
Acts of 1897, c. 161, p. 3.51), unquestionably anthorized the City to enter into 
contracts for the public supply of water and electric lights for the perlod of 
thirty years. 

"2. Under this législative authority the City could, in my opinion, lawfully 
enter into a contract for the furnishlng of City water and electric lights for 
such period, and provide therein for the nuniber and charaeter of hydrants and 
electric lights to be malntained, and the priées to be paid therefor during such 
period. Obviously, unless authorlsied to so contract, it would be, as a matter 
of business, practically impossible to obtain a party wllling to make the neces- 
sary Investment in a plant adéquate to enable such water and lights to be fur- 
nished. Sec. 15 of the charter specifieally provided that 'the city council may, 
at Its own dlscTetion, enter into contracts for the public supply of gas, water 
and electric lights for the full period of any franchise granted, by this ACT or 
by said eouncil,' that is, for a period of thirty years. The right to enter into 
such contract necessarily embraced, as I vievv it. the right to agrée as to Its 
essentlal terms, Including both the number and charaeter of the public faclll- 
tles to be furnished. and the price to be paid therefore during the contract 
period. The case of Freeport Water Co. v. Freeport City, 180 U. S. 587, 21 
Sup. et. 4f>.S. 45 Ij. Kd. 679 (in which four jusiices. including the présent chief 
justice, dissented), relied on by the défendants, is not, as I view It, a con- 
cluslve ad.itidlcation to the contrary. That case involved a statute materlally 
différent from that now under c-onsideratlon, which was held capable of 
belng reasonnbly construed dUtrihntivelu, so that the statutory period related 
only to the maintenance of the water worka and not to the rates to be paid, 
and was, as It appears, largely deternnned on the ground that the Suprême 
Court of Illinois had so construed it, and that henee, under the doctrine of 
Burgess v. Seligman, 107 IJ. S. 20, .^S, 2 Sup. Ot., 10, 27 L. Kd. 859, this con- 
struction was to be followed by the Fe<leral Courts, if the true construction of 
the statute was a matter 'balanced with doubt' (180 U. S. pages 595 and 597, 21 
Sup. Ot. 493. 45 Tj. Ed. 679). In the instant case, however, the charter has 
not been construed by the Suprême Cîourt of Tennessee; and It is the duty of 
this court to give effect to Its own construction of the charter, which appears 
to me to be entlrely plaln. 

"^. The right given the City by Sec. 15 of the charter to enter Into a 
contracf, in its proprletary capaclty, for the public supply of water and elec- 
tric lights for thirty years, necessarily authorlzed it to give. as an incident ot 
such contract, an exclusive franchise in the streets of the city for the purpos«v 
of furnishlng the public sen'ice contracted for. See, by direct analogv, Walla 
Walla V. Water Co., 172 U. S. 1, 17. 19 Sup. Ct. 77, 4.S L. Ed. 341 ; Vicksburg v. 
Water Co., 202 TJ. S. 453, 26 Sup. Ct. 660. .50 li. Ed. 1102, 6 Ann. Cas. 253 ; and 
Vicksburg v. Water Co.. 206 IT. S. 49<), 27 Sup. Ct. 762, 51 L. Ed. 1155. 

"4. It did not, however, either expressly or by necessary implication, give 
the city the right to give. by ordinance, in its législative capaclty, an ex- 
clusive franchise in the streets of the City during such period, for the purpose 
of supplying water and liglits to the inhabitants of the citv for private pur- 
poses. Water Co. v. Hutchinson, 207 U. S. 385, 28 Sup. Ct. 135, 52 L. Ed. 257. 
And see Détroit Street Railroad v. Détroit Railroad, 171 IT. S. 48. 55, 18 Sup. 
Ot. 732, 43 Ij. Ed. 67, and Nelson v. Murfreesboro (C. C. Tenn.) 179 Fed. 905. 

"5. Xor was such exclusive franchise for private purposes legally oon- 
ferred by Sec. 14 of the City charter (p. 365) purporting to give the La 
Follette Land <& Improvement Co., the plaintiff's assignor, such exclusive- 
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franchise for thirty years after the acceptanee of the City Charter. Thls sec- 
tion of the Olty diarter is In my opinion, vold for the foUowlng reasons, If not 
otherwise: (a) Such provision is rot expressed In the title of the Act, and 
hence violâtes Sec. 17 of Art 2 of the Constitution of Tennessee; and (b) it 
seeks to enlarge tlie corporate powers of the I^a Follette Light & Téléphone 
Co., a private corporation, by spécial législation, and hence violâtes Section 
8 of Art. 11 of said Constitution. 

[2] "6. I do not think, however, that the ordinance contract of June 6, 
1905, was rendered vold in its entirety by reason of the fact that in addition 
to lawfuUj"^ contractlng for a supply of City water and lights for thirty yesirs, 
it also sought, wlthout authority, to glve the plaintiff an exclusive franchise 
for thirty years for supplying water, lights, etc., to the inhabltants of the 
«ity. The franchise for supplying facUities to the Inhabitants for private use 
related to an entirely separate and distinct matter from that of supplying 
fsicllitles to the City for public use, and the fact that it was sought, wlthout 
authority, to make the franchise for supplying the Inhabitants exclusive, does 
not render the other separable features of the contract vold, especlally those 
in référence to the supplying of facillties for public use, but merely has the 
effect of renderlng invalid the exclusive feature of the franchise sought to be 
given for the purpose of supplying the inhabltants. In thls resîMict the Instant 
case dlffers, as I vlew It, from Manhattan Trust Co. v. Dayton (6th Cire.) 5S) 
Fed. 327, 8 C. C. A. 140, and other cases relled on by défendants. In which it 
was held that under statutes authorlzlng a municipality to enter into a con- 
tract wlth public service corporations 'not exceeding' a certain term of years, 
a contract entered into for a single terra of greater length was, in efifect, pro- 
Wbited by the statute, and, belng single and indivisible, could not be changed 
by the court, elther by insertlng a term of limitation where none exlsted, or 
substituting one term for anothor, so as to render It a lavs'ful contract for 
any perlod, the contract Itself not belng so worded as to enable the court to 
separate the lawful from the unlawful. If. however, the contracts in thèse 
«ases had provlded for two separate perlods, one withln the lawful power 
of the municipality and one for an addltlonal perlod beyond such power, It 
seenis clear that the courts would hâve separated the lawful from the unlaw- 
ful provisions and held the former to be valid. And in the instant case, I 
îim of opinion that the contract ordinance is clearly divisible; that the pro- 
visions as to public and private service are not bound up indlvlslbly in a 
single provision, and that the court may and should separate the lawful from 
the unlawful, and while holding that the contract was Invalld Insofar as It 
sought to give an exclusive franchise in the streets of the city for thirty 
years for the purpose of supplying inhabitants of the Olty wlth water, etc., 
that it was nevertheless valld otherwise, and especlally Insofar as It contraeted 
for the supply of water and llght for the City itself during such perlod ana 
gave an exclusive franchise for such purpose. The distinction. In short, Is 
thls : In the Dayton and other cases, the contract was single and indivisible, 
and for a terni, which, as construed by the court, was prohlblted by the statute, 
thereby renderlng the contract vold in its entirety. In the Instant dfese, the 
jpontract relates to two distinct subject matters ; one a contract entered into 
by the City In Its proprletary capacity in relation to Its own public service ; the 
other a contract entered into by it In Its législative capacity in référence to 
the supplying of water to Its cltizens. Thèse provisions, entered Into by the 
City in différent capacities, are clearly separate and divisible. Nelther of thera 
is forhidden by statute. The one entered Into by it in Its proprletary capacity 
is, In my opinion, clearly authorized by the charter ; whlle the other, entered 
into in Its législative capacity, although not authorized, insofar at least as its 
exclusive feature Is concerned, Is nelther expressly nor impliedly forbidden. I 
am hence of opinion that there is nothlng in the doctrine of the cases relled on 
"by the défendants which should prevent the court in the administration of 
justice from separating thls contract into Its component parts, and from 
liolding that part which relates to the furnishing of public facillties and the 
exclusive franchise therefor to be valid, unaffected by the Invalidity of the 
provision relating to the exclusive franchise sought to be given for supplying 
fadlitles to the inhabltants of the clty. 
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"This conclusion Is In accordance with tbe statement In Patton v. Chatta- 
nooga, 108 Tenn. 197, 229, 65 S. W. 414, and cases therein clted, that where a 
City authorized to grant a franchise, seeks, wlthout authorlty, to malîe sucli 
francliise 'exclusive,' thls coxild 'only make the exclusive features Invalld,' 
and that the 'franchise mlght stlU be valld, though net exclusive.' And it 
was furthermore sald In that case that the purported exclusive feature of the 
franchise could only be questloned by someone claimlng the rlght to do some- 
thlng contrarj- to the exclusive feature (108 Tenn. at page 230, 65 S. W. 414), 
that Is, iinder another and eonfllctlng franchise granted by the City. 

"Furthermore, In Morristown v. Téléphone Co. (6th Cire), 115 Fed. 304, 308, 
53 C. C. A. 132, In which Circuit judges I.urton and Day both sat, the court, 
speaking through Judge T^urton, who had prevlously dellvered the opinion In 
the Dayton case, upon whlch the défendants chlefly rely, said: 'An ordlnance 
conferring street easements in excess of the power of the munldpallty to 
grant Is not necessarily vold. For example, ordlnances conferring exclusive 
rlghts by a munlcipality having no power to grant exclusive rlghts hâve been 
held valid so far as to convey a rlght, subject to the rlght of the clty to grant 
llke privilèges in same streets to others. Levls v. City of Newton (0. C.) 75 
ï'ed. 884; Clty of Waterloo v. Waterloo St. Ry. Co., 71 lowa, 193, 32 N. W. 329. 
The same rule would apply to an ordlnance valld in part and Invalld in part 
whlch is applicable to a statute. If the grants are so distlnctly separable that 
eaeh can stand alone, and the court Is able to see that there Is no sueh in- 
terdependence as to make the valldity of a part dépend upon the valldlty of 
everv part, the ordlnance will be upheld so far as valld.' To the same effect 
are: Klmball v. Cedar Raplds (C. C.) 100 Fed. 802, 803 (Shlras, J.) ; Bellevue 
Water Co. v. Bellevue, 3 Idaho, 739. 753, 35 Pac. 693; Gadsden v. Mltchell, 
145 Ala. 137, 40 South. 557, 6 L. R. A. (N. S.) 781. 117 Am. St. Rep. 20; and 
Clarksburgh Llght Co. v. Clarksburg, 47 W. Va. 739, 749, 35 S. E. 994, 50 L. R. 
A. 142. Thèse authorities are concluslve of the présent question, and necessari- 
ly resuit In the holding that the Invalld 'exclusive' feature of the franciitse 
sought to be granted the plalntiff for supplying faciUtles to the Inhabltants 
does not render the con tract Invalld otherwise. 

"As the plaintlfiC's bill does not allège any déniai by the défendants of the 
rlght to enforee so rauch of the ordlnance as relates to the supplying of faciU- 
tles to the inhabitants of the clty, and when properly construed seeks only 
to enforee so mneh of the ordlnance as relates to the conti'act wlth the City 
for the supply of public water and lights, and no other relief can In any event 
be predlcated, I find It unneeessary to détermine whether so much of the 
ordlnance as relates to the furnlshlng of facilltles to the inhabltants is other- 
wise irrévocable and blnding upon the City, especially In référence to so much 
of the oi'dinance as purported to tix the rates to be chargea the inhabltants 
for such service, being of the opinion that whatever may be the effect of such 
provision In the ordlnance, it can not, for reasons analogous to those already 
stated in référence to its exclusive feature, render Invalld the separable part 
of the contract relatlng to the furnishing of lights and water to the City itself. 

"8. I do not find under the évidence that this contract ordlnance was fraudu- 
lently procured or was not In fact the lawful act of the City Council. While 
apparently some of the menibers of the City Council may hâve been largely in- 
fluenced by the relationship whlch they bore to the La Follette Coal, Iron & 
Railway Co., I do not find any satisfaetory évidence of undue influence exercis- 
ed in that regard. Furtherniore, whlle the contract app«ars to hâve been 
agreed upon between the plaintiflp and représentatives of the La Follette Coal 
Company before it waa submitted to the clty council and to hâve been passed 
wlthout any espeelal discussion (although not secretly), I find that the La Fol- 
lette Coal Company had a much larger proportlonate Interest as a taxpayer in 
the Clty than it did as a prospective stockholder in the plalntiff, and that it 
was hence in a position to désire only a Just and équitable contract, slnce 
if Inéquitable provisions were imposed upon the Clty, it would, as a taxpayer, 
hâve to pay out a larger sum of money than it would recelve back in divldends 
on its stock in the plalntiff, and that it did in fact negotiate what appeared to 
be a falr and just contract, for twenty years shorter period than the plalntiff 
desired and wlth provisions looking to réduction In rates in the event of the 
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growth of. the cits- In proiiortion. In fact the ordinanoe adopted appeared to 
hâve met with the entire approval of the citizens ge^erally and to hâve been 
discussed and approved in a public meeting of tlie Bbard of Commerce. Some 
provision for waterworlis System was impepatiyely needed in vlew of the ré- 
cent conflagrration which had so seriousiy Injured the city, and the absence of 
protection from flre w:hieh had greatly raised the insurance rates and rendered. 
theni very high if not prohibitive. I flnd no évidence that as conditions then 
existed .the City could hâve reasonably expected to ijiake a con tract witli 
anyone else upon substantially better ternis than those embodied in this ordi- 
naiice, or that there vi'as either bnd f aith or laek of public necessity, as it then 
appeared, In the provision of the ordinance, either as originally passed or sub- 
se(iuently amended in référence to the extent of facillties to be suppUed ; 
nor évidence that the rates flxed for sueh service, either in the priginal or 
amended ordinance, upou the faith of which the plaintiff extended its mains, 
etc., were unreasonably higli. 

[3 1 " 'The matter of hardship as a défense to a suit for spécifie performance 
Is, in gênerai, to be determined in the light of the circumstances and condi- 
tions at the time the contract was made, and not on that of a subséquent 
(iiange in circumstances.' Franklin Telegraph Co. v. Harrison, 145 U. S. 459, 
472, 473, 12 Sup. Ct. 900, 36 L. Ed. 776: Lee v. Klrby, 104 Mass. 420, 428; 
Southern R'y v. Franklin R. R., 96 Va. 693, 709, 32 S. E. 485, 44 L. R. A. 297. 

"Nor does the évidence show that the rates charged the City are even now 
unreasonably burdensonie, or substantially higher than the rates charged for 
similar services generally ; espeeially in the light of the fact that the net earn- 
ings of the plaintiff, over and above operating expenses, appear from the be- 
giunlng to bave been no more than sufticient to enable it to pay the five per 
cent, interest on its .')!150,000 of bonded indebtedness, representing an actual 
cash investment of about .fllO.lKX): that is, a little over seven per («nt. on the 
actual investment, with no payment of dividends to stockholders and no setting 
aside of any sinkiug fund to discharge tlie bonds on tlieir maturity, and leaving 
it largely indebted even for its president's salary. 

"The provision in the contract for a publie (horse) fountaln I furthermore 
flnd to hâve been informally released, for what was supposed to be a valuable 
considération, by a subse<iiient council, and as no retiuest for its installation is 
shown to hâve been made by the présent or any other sub.sequent council, this 
is clearly not a ground for denylng spécifie performance. 

[4, 5J "9. The question as to whether the plaintiff has substantially perform- 
ed the contract on its part so as to now entitle it to a decree for spécifie per- 
formance présents greater difflculty. Sulxstantial performance of a contract 
is, in gênerai, sufHcient to authorize a decree for spécifie performance, literal 
and exact performance not being requlred. Secomte v. Steele. 20 How. 94, 104, 
15 L. Ed. 833 ; 36 Cyc. 697. On the hearlng the plaintiff excepted to the évi- 
dence beariug upon the potability or quality of the water furnished to do- 
niestlc consuniers, whlcli was tentatively overruled, and at the cxiuclusion of 
the flrst hearlng moved to exclude ail this testimony on the grounds, in sub- 
stance, that it was not material to the questions involved in this suit relating 
to the water furnished the City for flre hydrants, and that there is no repré- 
sentation in the ordinance as to the charaeter of tbe water to be furnished. 
I am of opinion, after eareful considération, that this évidence was proi>erly 
admitted, and that the motion to exclude should be overruled. Under the 
contract, the plaintiff agreed (Sec. 2) to establish a water works System 'neces- 
sary to provide a complète outfit for the supply of water for domestic, com- 
mercial and flre purposes,' of such design and eapaeity as neeessary to enable 
it to fnlly supply the demand for service at the time of completion of the 
original System, with extensions from time to time as there should be a reason- 
able demand for increased service, with certain provisos as to extensions of 
service not neeessary to be now referred to. It was, I thiuk, necessarily Im- 
plied as a term of this contract that the water supply for domestic purposes 
should be reas(mably adapted in quality to domestic use. See as to high po- 
lice duty resting upon a munlcipality in this respect in respect to furnishlng 
pure and wholesome water, Coluinbus v. Mercantile Trust Co., 218 U. S. 645. 
659, 31 Sup. Ct. 105, 54 L. Ed. 1193. i'urthermore, as the City in this ordinance 
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contract acted not only in its proprletary eapacity for public sen'ice, but also 
in Its législative eapacity for service to Its inhabitants, it can not be assumed, 
I think, that it wouid liave made tiie contract wlilch It did in référence to 
public service or agrée to pay the priées which it did for sucli service independ- 
eutly of the contemplated benefits to be received by the inhabltants in private 
service to be furnlshed under the contract, and I ani of opinion that a sub- 
stantlal performance of tliat portion of the contract relating to private serv- 
ice to consumers, with its implled ternis, is essential in order to entitle the 
plaintlff to a deeree against the City for spécifie performance of tliat portion 
of the contract relating to the public service, as well as substantial perform- 
ance of those provisions of the contract relating to the public service. See, 
by aualogy, Winfleld v. Water Co., 51 Kan. 70, 32 Pac. 66;5. 

"In référence to the performance by the plaintlff of its contract, I find the 
follovi'ing facts to be establlshed by the greater weight of the évidence: 

"The plaintiff built its vcater and electric Ught System to the satisfaction 
of the city council, and the same were accepted by the council as in fuU 
complianee with the contract. The vs'ater works System was supplied by réser- 
voir which was located about a mile from the City and was constructed by 
damming up a creek on the water shed, which contained some thirteen square 
miles or about 8,500 acres, part of which was flooded by the dam. There were 
at that tlme various people llving on this water shed, some of them near the 
tributaries of this creek, but mostly at some distance from the dam. The 
greater part of this water shed was neither owned nor controlled by the plain- 
tiff. This water shed had been used to a considérable estent for stock grazing. 
Thèse facts were known to the city council. After the dam was constructed, 
various people contlnued to live upon the water shed and cattle and hogs to 
be grazed or herded thereon. At différent times certain sawmllls were also 
located within this water shed and logging camps establlshed; and at one tinie 
a considérable nuniber of people lived on the water shed. At the tlme tlie 
proof was talien in this case, however, the number of people llving thereon had 
been reduced to forty-four. There was no filter in the réservoir, and at the 
beginnlng the plaintifC depended for purification of the water merely upon the 
settllug process, due to the length of tlme which the water stood before it waa 
used, and which was effectuai In renioving a considérable portion of the im- 
puritles. During the dry seasons of the year, however, the supply of water wa.s 
considerably dimlnlshed and there were at tlme a potential failure of a fuU 
supply ; which, however, never became actual in such seuse as to deprive elther 
the City or its inhabltants of the use of the water. There was also some trou- 
ble with the water due to algae, a raleroscopic vegetable grovi'th, which did not, 
however, affect its healthful properties, but gave it an unpleasant odor at 
tlraes; thèse algîK first appearing in 1911, and being a common water trouble 
in many other places. The plaintlff took advlce from United States authorl- 
tles In référence to this matter, but as the trouble re-appeared in 1912, em- 
ployed an englneer, who recommended helghtening the dam. The plaintlff 
thereupon, at its own expense, heightened the dam six and a half feet, Increas- 
ing Its eapacity from seven million five hundred thousand gallons to at least 
twenty-flve rallllon gallons, the additlonal tlme which the water stands In the 
réservoir before belng used being now about thirty days, thereby materially 
increasing its purification by settllng ; this being a common method of purify- 
ing water derived from surface supplies. Since the ralsing of the dam It has 
contained a full and sufilcient supply of water for ail purposes, public and 
domestic. During ail this tlme the water was used both by the City and Its 
Inhabltants, both in the lire hydrants and for domestic use. A majorlty of the 
citizens who took water service appear to hâve used this water ail the tlme 
for drinking as well as bathing and other household purposes; although some, 
especially before the helght of the dam was increased, seem to bave usually 
stored the water in c-Isterns during the flood seasons and in the dry seasons 
drunk the water from the clstems. The great weight of the testimony, es- 
pecially that of physicians résident In La Follette, indicates that no dlseàses, 
elther typhoid or otherwise, eould at any time be traced to the use of this 
water, the weight of the évidence Indicatlug that such typhoid as lias existed 
252 F.— 49 
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is more directly traceable to the use of sprlngs, whlch were still resorted to 
by people who dld not take the plalntifTs water. 

"Even slnce thè dam was raised there appears to hâve been some trouble in 
the use of hydraats due to tbe collection of muddy sédiment where hydrants 
had been standing unopened for some time. It does not appear that the Water 
Company ever opened the hydrants to permit this muddy sédiment to eseape. 
However, the proof does not satlsfactorlly establlsh that the City ever made 
any complaint in thls regard, or asked permission to open the hydrants for thls 
purpose, or that the same was ever refused. At one fire some two or three 
years ago, in whlch a church was burned, there appears to hâve been some 
trouble in gettlng a full flow of water due to thls muddy sédiment, although the 
lack of sufliciont flow was apparently eontrlbuted to. If not entirely caused, 
by fallure to turn on the hydrant to Its full extent. 

"In the year 1914 the plalntiff, apparently of Its own volltlon, commenced 
maklng bacterlologleal tests of the water for the purpose of improvlng its 
eharacter. Thèse analyses indlcated that while the water was, In the main, of 
good eharacter, there were some siJeeimens whlch Indicated possible sources of 
danger, as Indicated by the percentage of colon bacilli. The percentage of 
colon bacilli, however, does not, in my opinion, under ail the évidence, neces- 
sarily indlcate dangeroùs impurity In the water the safety of the water de- 
pendlng not upon the colon bacilli, whlch in themselves are not harmful, being 
merely intestinal germs and not disease germsi, but upon the présence or ab- 
sence of tJie typhold germ, whlch under the weight of modem scientiflc opinion, 
comes from contamination by discharge from a human belng havlng typhold 
fever. Vital statistics indlcate, however, that with the small number of people 
now livlug on thls water shed, there Is only a probablUty of one case of typhold 
fever in the whole water shed every ten years. When there is added to thls 
the uncertalnty as to whether the typhold germs from such patient would 
reach the water source, the posslblllty of typhold infection of the water sup- 
Ijly through the iwrsons living on the water shed is, in my judgment, very 
remote. 

"Slnce thèse bacterlologleal analyses were made, hovi'ever, the plalntiff, 
after first resortlng to a system of purification by alum, bas employed Pro- 
fessor Switzer, hydraullc engineer at the Unlversity of Tennessee, and an 
expert in thèse matters, and under his direction has establlshed additional 
method of purlfylng the water supply supplementlng the settllng process, 
namely, an improved treatment by a sohitlon of alum and soda ash, pro- 
ducing an artiflcial sédimentation, and also by a treatment with chloride of 
lime. Thèse methods of treatment, in addition to the ralslng of the dam, hâve 
materially reduced the trouble from algae, as well as lessening the chance 
of infection, and I think it is shown by the weight of the proof, especially by 
the testlmony of Professor Swltzer, whlch appears to me to be clear and con- 
vinclng, that the water supply for domestlc use is and has been for some time 
reasonably safe and free from Impurities and fully as pure and safe as that 
ordinarily supplied for domestlc purposes in other clties. It likewise appears 
that it Is reasonably free from algae, and that a reasonable effort has been 
made to elimlnate this annoyance. At tlmes there has also been a difflculty 
with the water due to the présence of the stenothrlx or tron germ, whlch has 
a tendenoy to discolor clothes when Washed with thls water. No entirely sat- 
isfactory method of deallng with this problem yet appears to hâve been dis- 
covered, but the purlfylng methods introduced by Professor Swltzer, as 
shown by the dally samples taken from June 20th to November 2, 1915, indl- 
cate that this trouble from stenothrlx was présent only a few days, and that 
the algae had been practlcally ellminated. 

"As to the matter of electrlc llgbts, I flnd that the company was not, just 
before the proof was taken, fumishing the full quantlty of wattage, measured 
at the lamps required by the contract. How long thls had exlsted does not ap- 
pear. Thls was apparently due primarily to the failure to properly regulate 
the lamps. Such deflclency as exlsted however, dld not, accordlng to the 
greater weight of the évidence, in my opinion, pereeptibly lessen the Ught fur- 
nished or efEect an ordinarily visible impairment of the light; and no data 



CITY OF LA FOLLETTE V, LA FOLLETTE WATEK, L. & TEL. CO. 771 

appear from which the injury to the city, if any, côuld be reasonably estimated. 
Praetically, however, I think there was no damage done to the eity in this re- 
spect; and this niatter was entirely corrected as soon as it was brought to 
the plaintiff's attention by the testiniony talcen at the original hearing. 

"The original contract further provlded that the plaintlff should install and 
maintain for the city a horse drinking fountain. This has never been in- 
stalled. Wiiile there is no record of any subséquent contract waivlng this 
feature of the ordinanc-e, It appears that the matter was taken up by former 
council and a conclusion reached that at a still earlier date the council had 
waived this fountain for a valuable considération. The fant that it was so 
waived for a valuable considération is not, however, satisfactorily established, 
though it does appear that the subséquent council understood that it had been 
waived, and that no demand was thereafter made on tlie plaintlff to establish 
the fountain by the présent commission or otberwlse. 

"It furthermore appear.s from the communication of January 25, 1915, sent 
by the défendants to the plaintlff before the institution of this suit, and which 
directly led to this lltlgatlon, that no conipluint was made by the city with 
référence either to the amount of water or electrle llght furnished, elther to 
the city or! to private consumers, or to the character of the water ; the sole 
objection to the «>ntract, as expressed in this communication from the city 
authorities, being that the number of city hydrants and llghts provlded for 
by the contract were excessive, the priées too high, and the location of sonie of 
the lights and hydrants inadvisable; its sole Insistence, before the insti- 
tution of this suit, being that the number of city hydrants and electrle lights 
should be reduced, the location of some of them changed and half lights sub- 
stltuted for some of the fuU lights. And I si)ecifically flnd from the proof 
that np to the tlme of the institution of this suit the city had not In any way 
complained of any aUeged noaperformanee of the contract by the plaintlff, 
either in référence to its own water and lights or to that furnished private 
consumers, except one complaint made some years ago as to the quallty of the 
water before the dam was raised, which seems to hâve been adjusted to the 
satisfaction of the committee by the raising of the dam ; and that slnce tne 
dam was raised It has never made any complaint wbatever of the service fur- 
nished by the plaintlff under the contract, elther to the city or to private con- 
sumers, or deraanded that any improvements be made in such service, either 
as to quantity or quallty. And prior to the accruing of the installments of 
rental for the collection of which this suit was brought, the city appears to 
bave paid ail the installments of rental, both for llght and water, as théy 
accrued, wlth perhaps sometimes sllght and lucidental delay, wlthout any com- 
plaint wbatever that the plaintlff was not fully performing the entire contract 
upon its part. Ooniplaint is also made that the plaintlff has not kept the 
lights buming the fuU number of hours requlred. 

"From ail the proof, my conclusions in the matter of substantial perform- 
ance are: 

[6] "(a) That as the city accepted the water works with a knowledge that 
the dam was bullt in this water shed, which was to be the source of supply, it 
is only entitled to inslst that, except in nwxtters actually inimlcal to public 
health, such reasonable appllances and methods be established from tlme to 
time, in the llght of advancing science, as are adapted to improvlng the char- 
acter of the water derived from such source, and is not entitled to resist spé- 
cifie performance of this portion of the contract by reason of minor defects in 
the water due to the source from which it is and was to be derived, which are 
not capable of being removed by the use of reasonable appllances and meth- 
ods, under ail the circumstances. 

"(b) The plaintiff's right to spécifie performance, if it otherwise exist, 
as to the city's part of the contract, can not be defeated by reason of de- 
fects either in the quantity or quallty of the water, which hâve been waived by 
the payment of past accruing reniais wlthout complaint on its part. See, by 
analogy, Wlnfield v. Water Co., 51 Kan. 71, 85, 32 Pac. 663; Water Oo. v. 
Lamar, 140 Mo. 14i5, 39 S. W. 768 ; Water Co. v. Monroe, 110 Wis. 11, 21, 85 
N. W. 685 ; Water Co. v. Oreston, 101 lowa, 687, 70 N. W. 739. 

"(c) The plaintlff has continuously supplied since the dam was heightened 
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an adéquate amount of water for ail purposes, both to the city and domestic 
cou su m ers. 

"(d) The quailty of the water furnlshed for lire purposes in the city hy- 
drants has been reasonably adapted for such use, and the city having failed 
to deinand the occaslonal opening of the hydrants for the puri>ose of dischurg- 
ing any muddy sédiment is not entitled to rely upon the présence of this 
sédiment in the past as constituting a ground for denylng spécifie performance. 

"(e) The eleetric lights hâve been furnlshed in substantlal aecordance wlth 
the contract, the technical falhire to supply the full wattage not resultlng 
in any appréciable loss or materlal Injury to the city. And this defect has 
been fully and completely remedled since the institution of the suit and 
promptly remedied after this defect was flrst brought to the plaintiff's atten- 
tion through the évidence in this case. 

"(f) That the évidence does not satisfaetorily show that the plalntiff has 
failed to keep the lanips burnlng during the 'dark hours' of the night, as re- 
quired by the contract. While there is some évidence tendlng to show tliat 
this is a fact, yet this phrase is( Itself very Indefinite ; and In the absence of 
any évidence tending to show that any complaint was ever made to the plaln- 
tiff on this ground or that any inslstence was made that the lamps were not 
kept burnlng during sufHclent hours, the practical construction glven this 
term of the contract by the parties now precludes the city from relying on 
the possible fallure in this regard as a défense to spécifie performance. 

"fg) The water furnlshed to consumers has at ail tlmes been reasonably 
safe, so far as health Is concerned ; and the raislng of the dam and the im- 
provements installed by the plalntiff before the tlme the reniais accrued which 
are now in controversy, rendered the water reasonably f ree from algae or other 
minor troubles Inddent to a water system derived from surface supplies, and 
reasonably pure and wholesome for use by the Inhabitants ; and 

"(h) Lastly, that on the whole there has been such substantlal compliance 
by the plalntiff wlth the obligations restlng on It under this contract, both as 
to the public and private supply of faclUtles, in ail matters not walved by the 
conduct of the dty, as to entltle It, so far as this feature of the case is con- 
cerned, to spécifie performance of the contract on the part of the city. 

"10. I am furtliermore of opinion that the plalntiff, if otherwise entitled 
to relief, is entitled to hâve a trust declared in its favor on the spécial taxes 
collected for the purpose of paylng the water and hydrant reniais, which hâve, 
as shown, been collected by the city, and deposited in bank to awalt the re- 
suit of this lawsult, and the payment of such moneys to the plalntiff specifi- 
cally directed. A spécial tax levy of 90 cents on each one hundred dollars is 
provlded for this purpose by Sec. 4 of the ordlnance. Certalnly the législature 
could hâve authorized such spécial levy in the city charter. And, pretermitting 
the question whether orlginally this provision of the ordlnance was authorized 
by the charter, I am of opinion that it was clearly ratified and made effective 
by Sec. 6 of the Acts approved July 7, lôll, ch. 665, whereby the charter of 
the city was amended and it was speelflcally provlded that in making the 
authorized tax levy of two per centum 'full compliance wlth exlstlng con- 
tracts and ordinances for maintenance of public eleetric street lighting and flre 
protection by maintaining a water hydrant System shall ?;e oliscrved.' Clearly 
this provision is more than a mère récognition of the existence of the pro- 
visions of the ordinance-contract in référence to the spécial tax levy, and ean 
only be construed as a législative sanction and récognition of its valldlty — in 
fact a mandate that it be performed — ^thereby plulnly valldatlng and confirm- 
Ing the provision in question. Muse v. Lexlngton, 110 Tenu. 655, 665, 76 S. W. 
481 ; Furnace Co. v. Railroad, 113 Tenn. 697, 87 S. W. 1016; Dill. Munie. Oorp. 
(5th Ed.) § 129. 

[7, 8] "11. It does not, however, necessarlly follow that the plalntiff is now 
entitled Uncondltlonally to a decree for spedflc performance of the dty's con- 
tract. Détriment to the public may be ground for denying spécifie performance 
of the contract, although the idalntiff may be otherwise entitled thereto. 36 
Cyc. 620, and cases clted in note 5. Furthermore in cases where hardship de- 
velops in the enforcement of the contract due to changed conditions, the court 
may properly, as a condition of granting to the plalntiff the équitable relief 
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of spécifie performance, require it to assent to such équitable modifications of 
tiie contract as are just and proper. In Willard v. Tayloe, 8 Wall. 557, 506, 
567, 19 L. Ed. 501, the court said : 'It is true rhe cases cited, in which tlie 
discrétion of the court is asserted, aro.se upon contracts in wliicli there existed 
some inequality or unfairness in the ternis, by reason of which injustice would 
hâve folio wed a spécifie performance. But the same discrétion is exercised 
where the contract is fair in its ternis, if its enforcement, from subséquent 
events, or even from collatéral clrcumstances, would work hardship or injus- 
tice to either of the parties. * * * It nmst also appear that the spécifie en- 
forcement will work no hardship or Injustice, for If that resuit would foUow, 
the court wlU leave the parties to their remédies at law, unless the granting of 
the spécifie relief can be accompanied with conditions wliich will obviate tnat 
resuit. If that resuit can be thus obviated, a spécifie performance will gen- 
erally in such cases be decreed eonditionally. It is the advantage of a court 
of equity, as observed by Ix)rd Redesdale In Davis v. Hone, that it can modify 
the demands of parties aceording to justice, and where, as in that case, it 
would be inéquitable, from a change of circumstances, to enforce a contract 
sijeelflcally, it may refuse its deeree unless the party will consent to a con- 
scientious modification of the contract, or, what would generally amount to 
the same thing, take a deeree upon condition of doing or relinquishing certain 
things to the other party.' 

"I do not think that spécifie performance of the city's contract should be 
denled by reason of the alleged hardship to the défendant arislng out of the 
fact that the clty revenues hâve materlally decreased since the ordinance was 
passed owing to loss of revenues from saloons. This was a contingency which 
should bave been contemplated by the parties. Nor do I think it would be 
just for the court to flx as an équitable condition that the plaintifC should 
consent to a réduction in eltber the number of hydrants and Ughts or the priées 
to be paid therefor ; the plalntifC's plants having been erected and extended 
on the faith of the city's contracts calling for thls number of hydrants and 
llghts at the stipulated priées. And as such priées do not yield more than a 
falr retum on Its investment when ail the clrcumstances are considered. it 
would, in my opinion, be unjust to require a modification of the contract 
which would seriously impair its earning capaelty, as well as impair its abill- 
ty to niake such further improvements as may be froni tiine to tlme needed 
in the water, as disclosed by advancing science, and would otherwise tend 
to Impair its ahllity to carry out In fuU its contract with the city. I am 
of opinion, however, from the proof that it is fair and just to require as a 
condition of granting the plaintiff the équitable relief of spécifie performance 
that it assent to the foUowing conditions : 

"(a) That it forthwith install and thereafter malntaln the horse drinking 
fountain provided for in the contract ; the installation of which does not 
appear from the proof to hâve been formally walved for a valuable considéra- 
tion. 

"(b) That it agrée to open each of the Clty hydrants for a reasonable tlme 
at reasonal)le intervais for the purpose of allowing any sédiment to escape 
and keeplng the hydrants in good condition for use in case of flre. 

"(c) That the term 'dark hours,' as used in the contract as hours which 
the City lights are to be kept burning be deflnitely deflned by the deeree. 

"(d) That équitable modifications be made In the contract as to the re-loca- 
tion of certain hydrants and electric llghts. The proof shows that owing to 
the direction in which the town has grown, certain of the hydrants and llghts 
are not now advantageously located, and that it is a hardship on the public to 
compel the Clty to pay for ail the hydrants and electric lights as now located, 
from which commensurate benefit is not received. While, as stated, I do not 
think it would be équitable to require the plaintiff to consent to a modification 
of the contract reduclng the total number of hydrants and lights or the priées 
to be paid, and thereby materlally impair its revenue, I do eonclude that It 
should equitably be required to consent to a re-location of certain hydrants and 
lights upon just division of the expense incident thereto. It Is trne that the 
contract pro vides for the location of the hydrants and lights by the Board of 
Public Works of the Clty ; and they appear to hâve been orlginally located by 
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it. The eontract does not, hawcver, provide for a subséquent re-location, al- 
though it bas been the custom of tlie company to permit a re-locatlon not re- 
quiring an extension of mains or of tlie electrie feed wires, provlded the Cily 
pay the expense. This does not, however, nieet the présent situation. I 
am of opinion from the proof that the four hydrants or vvater plugs set forth 
in clause '3d' of the City's proposition of January 25, 191G, would be mueh 
more benefleial to the City than any of the eight hydrants mentioued in the 
'2d' clause, whieh It desires to hâve eut out ; and that it should be perniitted 
on équitable terms to substitute the four nevr hydrants which it desires for anj 
four which it may sélect of the other eight. Furthennore I find from the 
proof that the six half lights mentioned in the '5th' clause of said proposition 
which It desires to hâve located would be much more advantageous to the 
public than the three full lights mentioned in the '4tli' clause which it désires 
to hâve eut out. And I see no objection to the substitution of six half lights 
for three full lights, provlded the same aggregate rental is to be paid therefor ; 
that is that the same rates be paid for two half as for one full light. I do not 
thlnk, however, that it should equitably be perniitted to eut out aay of the 
hydrants for which others are not substituted or to substitute for fuU lights 
merely the half lights in equal number whieh it desires, as set forth in the 
'6th' clause of its proposition. It appears from the proof, however, and the 
map exhibited on the hearing, that to re-locatei four of the présent water hy- 
drants and to eut out three of the présent full lights and substitute six half 
lights, will require an extension of both of the water mains and the electrie 
pôle Une. The ordinance, however, provides that the plaintifE shall not be 
required to raake an extension of its mains unlesa it receives one hydrant 
eontract from the 01 ty and three hydrants from private eonsumers for every 
four hundred foot extension, nor to extend its pôle Unes unless it receives a 
eontract from the City for one arc light and three ccmtracts from private eon- 
sumers for every three hundred foot extension. In view, however, of the 
hardshlp to the public in requlring the Oity to pay full priées for hydrants aiid 
electrie lights which are dlsadvantageouisly located, I am of opinion that as a 
condition of granting the plalntiff the équitable relief of spécifie performance, 
it should be required to assent to a modification of this eontract by which 
the City shall be permitted to substitute the four new hydrants which it de- 
sires for any four of the présent hydrants of whieh It cwmplalns, and to 
substitute the six half lights which it desires for the three full lights to which 
it objects, upon condition that one-half of the expense incident to such substitu- 
tion, includlng the cost of extending the water mains and the electrie pôle 
lines, and the cost of installation of new hydrants and new lamps, shall be 
paid by the plaintiff and one-half by the City. This, after careful considéra- 
tion, is, I think, a fair and équitable condition under ail the circumstances. 

"(e) It should further, in my judgment, be an équitable provision of the 
decree for spécifie performance that the plaintifC consent that this cause shall 
be retained on the docket to the end that if at any finie the plaintiff shall fail 
to perform its part of the eontract or advancement in science shall disclose new 
methods of improving the water, which can be Installed at a reasonable ex- 
pense and which can reasonably be required of the plaintiff in a water works 
System of the eharacter in question, considering ail the surroundlng circum- 
stances, or the water should become from any cause dangerous to the health 
of the InhaMtants, the défendant shall hâve leave to ap])ly to the court in sup- 
plemental proeeedlngs for such relief as it may be entltled to recelve in the 
premlses as a condition of keeplng the decree for spécifie performance in full 
force and effect. See as to such supplemental proeeedlngs: Joy v. St. Louis, 
138 U. S. 1. 47, 11 Sup. Cf. 243, 34 L. Ed. 843. 

"If, therefore, the plaintiff consent» to the équitable conditions herelnabove 
indlcated, a decree will be entered providing that upon thèse conditions it is 
entltled to enforce the eontract rights vested in It against the Oity under the 
Original and amended ordinances, and to be paid by the City the agreed 
rentals as they from time to time mature, and enforclng spécifie performance 
of such obligations by requlrlng the City from time to time to make the tax 
levies provlded for by the eontract for the purpose of paying the rentals and 
to pay over to the plaintifC the proceeds of such tax levies as hâve heretofore 
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been eollected by it and are now held in trust by the City for tlie purpose of 
paying the rentals now due. 

"Since, however, the testiniony heretofore taken does not show whether 
the plalntiff has continued up to this tlme to fumish the City with water and 
lights, nor the amount of rentals now due from the Cltj', nor the amount of 
the tax levies made and eollected, or any facts from. whlch the court can prop- 
erly define as a basis of future conduct the meanlng of the term "dark hours," 
as used in the contract, nor fix reasonablé requirements as to the opening of 
hydrants, and as to the kind of fountain to be installed, the case will be re- 
opened for further proof upon thèse questions. If the parties so désire, they 
may at any time within two weebs from this date file a stipulation as to any 
of thèse matters; and such as may not be eovered by such stipulation will 
be open to proof, which will be heard in open court at a time and place to be 
hereafter fixed, upon application of either of the parties. 

"The entry of a decTee in accordance with this opinion will awalt the flllng 
of said stipulation or the taking of such additional proof. 

"One-fourth of the costs of the cause heretofore accrued will be awarded 
against the plaintiff and three-fourths against the City." 

After the liling of Judge Sanford's opinion the parties, in open court, stipu- 
lated as to the amount of rentals due from the city to February 1, 1917, and 
the amount of tax levies for water and light rentals eollected and on hand, 
as well as to the method of performance of conditions (a) and (b) and the défi- 
nition of the term "dark hours" In condition (c) of paragraph 11 of the opin- 
ion, agreeing, also in open court, to the rétention of the cause upon the docket 
for the purpose stated in subdivision (e) of that paragraph. Défendant 
waived the immédiate exécution of condition (d), relating to the relocation or 
substitution of hydrants and electric lights, rcserving, however, the right to 
thereafter eall for Its exécution. Appellee also formally assented to the terms 
on which its relief was condltioned. 'Within such limitations, appellee was 
given decree for spécifie performance to the extent stated in the opinion, with 
déclaration of trust on the taxes whlch had been eollected ; défendant being 
required to pay over the amount already due and to make good the deficiency 
in the amount levied. It is stipulated that défendant has pald to appellee ail 
the sums due at the date of the decree below, and that appellee has in ail 
respects compliod with the terms of the decree relating to conditions (a), (b), 
and (c) above mentioned. 

"The appellants Inslst hère, as in the district court, that tlie ordlnance con- 
tract of 1905 is for varions reasons vold and nonenforceable. The more promi- 
neut grounds of this contention sufficiently appear from Judge Sanford's 
opinion and from what has already been said in this statement. Appellants 
also Insist hère that if the contract Is to be euforeed it should only be upon 
the further conditions that the number of hydrants and lights be reduced 
and that effective water flltration be Installed. 

J. A. Fowler, of Knoxville, Tenn., and L. H. Carlock, of I^ Fol- 
lette, Tenn. (H. G. Fowler, of Knoxville, Tenn., of counsel), for plain- 
tiffs in error. 
^ Charles T. Cates, Jr., of Knoxville, Tenn. (J, Will Taylor, of La 
Follette, Tenn., of counsel), for défendant in error. 

Before KNAFPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

FER CURIAM. The view we take of the merits of the case makes 
it unnecessary to consider appellee's motion to dismiss the appeal, on 
the ground that appellants waived their right thereto by accepting 
the benefits of the terms of the decree in their favor, imposed on ap- 
pellee as conditions of granting it relief. 

After careful considération of the record, and of the able and thor- 
ough brie f s and arguments of counsel, vve are convinced that Judge 
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Sanford made an eminently proper disposition of the case. His pains- 
taking discussion of bot.h the testimony and the appUcable law make 
extended discussion on our part unnecessary. 

In our opinion, and for the reasons stated by Judge Sanford, the 
ordinancè contract is valid and enforceable, so far at least as it is in- 
volved hère; that is to sày, so far as it i"elates to the city's contract 
in its proprietary capacity for a pubhc supply of water and Hght; and 
this is as far as we hâve any occasion to consider. 

Upon the equities we think appellants hâve no ground of complaint. 
We are impressed that the record wiil not justify further modification 
of the contract than provided by the decree with respect to hydrânts 
and hghtS'! that the increased storage capacity and the chemical treat- 
ment installed hâve rendered the water supply reasonably pure and 
wholesome ; and that the rétention of the cause upon the docket un- 
der subdivision (e) of paragraph 11 of the opinion affords additional 
and reasonable assurance against future danger to health, 

The decree of the District Court is affirmed. 
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(Circuit Court of Appeals, Flfth Circuit April IS, 1918.) 

No. 3o:u. 

1. CORPOKATIONS ©=320(11) FBAUD OF UlRECTOBS. 

Evidence held siiflicioiit to sustain a fluding of consplracy between mem- 
bers of interlockiiig directorrites of two corporatious, pursuant to wtiich 
they diverted most of Ihe assets of botli coiporatlous for their own Per- 
sonal benetit. 

2. CoEPOEATioNS ®=:3560(12) — SuiTS BY Receivers — Grodnds of Recovery. 

The gênerai rule tbat a recGiver for a corporation ean recover only In 
the riglit of the corporation Is not universally applicable, but the receiver 
reprcsents, not only the corpoi-ation, but Its creditors and stockholders, 
and is also an instrument of the court, and may be used to estublisb and 
protect the équitable rights of ail parties in interest. 

3. Corporations <E=>ulfi(l) — Dieectoks — Dealinqs witii Corporation. 

A sale of property to a corporation by îi director can be sustained only 
where there was good faitli on tbe part of botb tlie seller and of those vvho 
represented the corporation in the transaction. 

4. Fbaud ©=558(1) — Proof. 

While fraud, when allesed, must be proved, it may be established, llke 
any other faet, by évidence from which it must be inferred. 

Walker, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the North-^ 
ern District of Alabama; William I. Grubb, Judge. 

Suit in equity by Félix M. Drennen, receiver of the American Mort- 
gage & Loan Company, against the Southern States Fire Insurance 
Company and others. Decree for défendants, and complainant ap- 
peals. Reversed. 

J. ly. Drennen, of Birmingham, Ala. (H. L,. Stevens, of Warsaw, N. 
C, and Joseph E. Johnson, of Atlanta, Ga., on the brief), for appel- 
lant. 

(gs)For other cases see same topic & KBY-NUMBER. ia ail Key-Numbered Digests & Indexes 
•Rebearlng denied Dectmber 20, 1918. 
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Nathan L. Miller, of Birmingham, Ala., for appollee Southern States Sire 
Ins. Co. 

Pomey Johnston, John S. Stone^ W. T. Hlll, and Sterling A. Wood, ail of 
Birmingham, Ala. (Richard V. Evans and Tlllmaa, Bradley & Morrow, ail of 
Birmingham Ala., J. H. Bankhead, Jr., of Jasper, Ala., and Lamkin & Watts, 
ot Birmingham, Ala., on the brlef), for other appellees. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. The plaintiff, Drennen, as rccciver of the 
American Mortgage & Loan Company, brings suit against the Southern 
States First Insurance Company, Sibley P. King, Sumter Cogswell, 
McLane Tilton, Eugène F. Enslen, J. G. Cooke, D. E. Manasco, and 
R. B. Watts. The allégations of the complaint are substantially to the 
efïect foUovving: 

The Soiith<^rn States Fire Insurance Company ceased active business in 
Dec^ember, lf>l.'5. Défendants Klng and Watts were diroctore of Vmth the 
American Mortgage & Ijoan Company (hereafter called the American Com- 
pany) and the Southern States Flre Insurance Company (hereafter called the 
Insurance Company) ; défendant Enslen was a dlrector and troasurer of both 
companles : défendant Manasco was the président and a director of the In- 
surance Comftany and one of the organizers and promoters of the American 
Company; défendant Tilton was dlrector of the Insurance Company; dé- 
fendant Cogswell a director, vice président, and gênerai manager of the Insur- 
ance Company ; défendant Coolie had been one of its directors. The défend- 
ants, other than the Insurance Company, l>eing directors and offlcers of the 
companles as named, entered into a consfilracy to soll to the American Com- 
pany 4,647 shares of the capital stoclî of the Insurance Company, and, in pur- 
suance of the sehenie, on Febniary 2. 1914. with the fraudulent intent to enrich 
themselves at the expansé of the American Company and ifs stocUholders and 
creditors, and with the unlawfvil assistance of the Insurance Company, pre- 
tended to sell to the American Company tlie sto'.'k at $10 per share; sald de- 
fendants knnwing that the Insurance Company had ceased to do business, 
and that the price greatly exceeded tlie value of the stoclî. Défendants, pur- 
sulng the scheme to defraud, by and with the cnnnivance of défendant E. F. 
Enslen, who was at that time président of the JefCerson County Savings 
Bank, ohtalned from the bank a temporary loan wherewith to partly finance 
the pretended purchase, until such time as thoy could obtain from the trensury 
of the Insurance Company the addltlonal money requlred therefor, taking the 
money from the Insurance Company and pretending to loan it to the American 
Company, to be paid over by the latter in turn to the défendants. Défendants 
obtalned the loan from the bank. and. with the connlvance of Enslen, bor- 
rowed from the Insurance Company the addltlonal money needed to efEect their 
plans, and executed and delivered the promlssory notes of the American Com- 
pany, for the sums borrowed, to the Insurance Company, and deposited, with 
some of said notes as secnrity, the identical 4,647 shares of stock that they 
pretended to sell. and paid over to themselves the sums of money borrowed. 

By pi'etending to sell the 4,647 shares to the American Company, défendants 
passed the shares from thelr hands into the custody and control of ttte 
Insurance Company, thereby ultiniately taking out of the treasury of the 
American Company $46,470, for which it received and holds nothing in retum. 
Défendant Insurance Company, by loaning or pretending to loan the American 
Company the sum of $3 a share on the 4,647 shares, raade the fraud successful. 
and the efCect was to gather into the treasury of the Insurance Company 
4,647 shares, leaving the American Company with nothing whatever to show 
for the transaction, except its obligations to the Insurance Company for the 
pretended loans. After making the pretended sale of the 4,647 shares, the 
défendants, further pursuing the consirtracy, began sj'stematically to loan, or 
prétend to loan, to the American Company large sums of money from the lu- 
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surance Company, and then converted tlie money to themselveg, Or some of 
theinselves, and thelr coufederates. The ultiniate effect of the wrongf ul acts 
was to leave the American Conii)any Indebted to the Insurance Company 
$50,053, with accumulated Interest, and with nothing to discharge the in- 
debtedness, except 16,684 shares of the capital stock of the Insurance Company, 
delivered as security l'or the pretended indebtedness, and ail of whlch stock tlie 
Insurance Company Is now threatening to dispose of for the purpose of paying 
the pretended indebtedness. 

At the time of the transfer by the natural défendants of sald 4,647 shares 
of the capital stock of the Insurance Company, the American Company had no 
money with which to pay the purchase priée of the stock, and a part of the 
purchase priée was obtained f rora the Jeflferson Oounty Savings Bank upon the 
notes of the American Company, secured by the stock and other securities, and 
the balance of the purchase priée was e^'idenced by notes of the American 
Company, made payable to the natural défendants or some of them. Before 
the maturity of any of the notes given to tJie bank or the natural défendants, 
one J. A. Gorham, who was at the time président of the American Company, 
became also président of the Insurance Company, and was président at the 
time the notes matured. As the notes matured, suîfHcient money was obtained 
from the Insurance Company and applied in payinent of the notes, and in this 
way ail of the purchase priée of the 4,647 shares was ultlmately paid out of 
the loans of the Insurance Company, the notes of the American Company being 
given to the Insurance Company in évidence of the loans and in substitution of 
its notes to the bank and the natural défendants ; the notesi to the Insurance 
Company being secured by 16,684 shares of its own stock, and ail of which it 
still has. Incïuded in the 16,684 shares are the 4,647 shares obtained from 
the natural défendants. At the time of the loan Gorham was président of 
both corporations, and as siich executed the notes and permitted them to be 
secured by the stock. The Insurance Company had knowledge, at the time 
the money was obtained, that it was being obtained for the purpose of being 
used to pay the purchase priée of said shares of stock, and that the American 
Company would be unable to pay the money, and that said shares of stock 
would be saerificed in order to repay the same; and it had knowledge of the 
fraud being perpetrated upon the American Company by the transfer of said 
4,647 shares, and had knowledge that the fraud could not be consummated, 
except through the Insurance Company's furnlshing the money with which to 
pay the purchase-priee notes, and with sueh knowledge the Insurance Com- 
pany actively participated and jolned with the natural défendants in carrying 
out the fraud perpetrated upon the American Company, and with sueh knowl- 
edge asslsted the natural défendants in thus placing beyond its reaCh and 
control the shares of stock belonging to the American Company, knowing that 
by loaniug the money it would bring about the deprivation to the American 
Company of said shares of stock and perfect the injury resulting to the 
American Company by the transfer of said 4,647 shares of stock. By so doing 
the Insurance Company actively asslsted the natural défendants in getting full 
payment of the purchase priée of thelr shares of stock out of and through the 
assets belonging to the American Company, knowing of the injury being done 
and that it was not possible, except by its assistance. 

The plalntlfC prayed for a decree against the défendants for $46,470 and 
Interest, and for a temporary order restralning the Insurance Company from 
selllng or otlierwise disposing of any of the American Company's collatéral 
deposited with it as security. 

On February 2, 1914, the natural défendants sold to the American 
Company 4,647 shares of the capital stock of the Insurance Company 
at $10 per share. The face value was $5, the nominal book value $5.61, 
and the évidence established a market value of not exceeding $3. The 
interest of the natural défendants in this stock was distributed as fol- 
lows: Cooke and Manasco, 1,346; Cooke, Manasco, and Watts, 1,237 ; 
D. E. Manasco, 695; Sumter Cogswell, 452; McLane Tilton, 48; Sib- 
ley P. King, 250; E. F. Enslen, 619— a total of 4,647 shares. The 
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American Company on that day, February 2, 1914, borrowed $23,- 
183.67 from the Jefferson County Savings Bank, eiïecting the loan 
through the défendant Enslen, who was président of the bank. Of the 
nioney borrowed from the bank, $16,523.17 was paid to the bank to 
take up notes due the bank of Cooke, Manasco, and Watts ; $3,520 was 
used to pay notes of Cooke, Manasco, and Watts to the Jasper Trust 
Company, and $1,400 to pay a note of Manasco and Cooke to W. J. 
Ruby ; $1,500 of the amount was paid in cash to Cogswell, and $240 
to McLane Tilton. At this time Manasco owed the American Compa- 
ny $950 for money previously borrowed, which he secured by deposit- 
ing 165 shares of the Insurance Company stock. In the sale of the 
4,647 shares the American Company cliarged him with this amount as 
cash. In the settlement of the balance of the $46,470, after deducting 
the $23,183.67 and the $950, the American Company gave its notes as 
follows: Cogswell. $3,020; Tilton, $240; King, $2,500; Enslen, $6,- 
190; Enslen, trustée, $796.33 ; Watts, $616.66; Cooke, $3,000 ; Cooke, 
$5,973.34. The notes bore 8 per cent, interest, and were afterwards 
paid by the American Company with money obtained from the Insur- 
ance Company. 

The resuit of the transaction is that with 4,647 shares of stock, 
worth $13,941, according to the évidence, the natural défendants paid 
indebtedness (including that which they had incurred for the purchase 
of the stock) to the amount of $24,133.67, and obtained notes, which 
were subsequently paid, to the amount of $22,336.33. At this time R. 
P. Watts, S. P. King, and E. F. Enslen were directors, and the last- 
named also treasurer. Manasco had organized the company, but was 
not then a director. He was in control of the Insurance Company. 
Cooke, Cogswell, Tilton, King, and Enslen were officers of that com- 
pany, and supported him in his control and policies. J. A. Gorham, 
président of the American, by whom, at least nominally, the purchase 
for the American was conducted, became, as the resuit of the purchase, 
président of the Insurance Company. On February 9, 1914, a week 
after the purchase by the American of the stock from the défendants, 
the transaction was ratified by the finance committee of the American 
Company. The members of the committee participating, according 
to the minutes, were T. P. West, L,. J. Haley, G. T. Brazelton, R. E. 
Seals, and J. A. Gorham. 

On the same day a committee, known as the "conservation com- 
mittee" of the Insurance Company, consisting of its secretary, W. R. 
Major, an employé of Manasco, and the défendants Cogswell and 
Watts, mailed a letter to the stockholders of the Insurance Company, 
in which the committee states that the company had rein.sured ail of its 
business on the 3d of October, 1913, and that no policies had been is- 
sued since December of that year; that the officers found this course 
necessary because of continued excessive losses, and the application fil- 
ed for receivership by a few of the stockholders ; that the expenses of 
operating the company had been greatly reduced ; that the losses were 
being adjustèd and paid, and litigation disposed of as rapidly as pos- 
sible; that if it were feasible to liquidate the company at that time, it 
ought to pay the stockholders approximately $5 per share ; that, how- 
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ever, on account of litigation, outstanding contracts, and the law gov- 
erning corporations, the company could not be dissolved; and that, 
pending the time when the company would be in position to distribute 
its assets, in the opinion of the committee, it would be to the interest of 
the stockholders to keep its funds invested and loaned upon high-class 
security. The letter concludes with a paragraph to the effect that, in 
accordance with the pKjlicy of the management to keep the stockliold- 
ers informed, they report that the American Mortgage & Loan Com- 
pany is offering to exchange with the stockholders of the Insurance 
Company its stock on a par basis ; that the président is Mr. J. H. Gor- 
ham, a "well-known local business man, who, from the reports of his 
company, has been able to operate it at a very low expense." "This 
company," the letter says, "we are informed, has paid two cash divi- 
dends. From the records of our company it appears that the Ameri- 
can Mortgage & Loan Company has already acquired a large amount of 
stock in our company." 

On the next day a letter was mailed to the stockholders of the In- 
surance Company by E. F. Enslen, président of the Jefferson County 
Savings Bank, addressed to the American Company, in which he ac- 
knowledges receipt of the letter explaining the plan of exchange of 
American Company stock for Insurance Company stock, and express- 
es the opinion that the plan and opportunity "seems to me to be a good 
one," and stating that his bank would act as transfer agent. On the 
23d of the same month the Jefferson County Savings Bank, in a letter 
to a stockholder of the Insurance Company, stated that the bank, as 
transfer agent, had, in- accordance with the request of the stockholder, 
inclosed certificate for 10 shares of the capital stock of the American 
Company for 20 shares of the Insurance Company, and stating that the 
par value of the American was $10 per share, and the par value of the 
Insurance Company was $5. 

On March 9th following, the finance committee of the American 
Company authorized an exchange of its stock for the stock of the In- 
surance Company on the basis of one share of American Company for 
two shares of the Insurance Company, and authorized its président, 
Gorham, to vote the stock of the Insurance Company owned by the 
American Company at the next meeting of the Insurance Company to 
be held on March llth. Griffin Lamkin, partner of défendant Watts, 
and attorney for both companies, offered the resolution authorizing the 
exchange. The other members of the committee participating were 
Gorham, West, Brazelton, and Haley. On March llth, stockholders 
of the Insurance Company elected J. A. Gorham, then président of the 
American Company, a director. He was then by the directors elected 
président of the Insurance Company. Défendants Watts, Enslen, and 
King were elected directors. Haley, at that time member of the finance 
committee of the American Company, was also elected a director, The 
companies had adjoining offices in the Jefferson County Savings Bank 
building. 

Some of the notes executed by the American Company in part pay- 
ment of the stock of the Insurance Company bought from the natural 
défendants matured on May 7, 1914. On that day the finance com- 
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mittee of the Insurance Company met and authorized the loan to the 
American Company of $3,000, to be evidenced by a note for that 
amount, secured by 700 of its own shares, and a loan of $7,000, to be 
evidenced by another note, and secured by 2,400 of its own shares. 
The finance committee consisted of défendant King, défendant Watts, 
défendant Enslen, L. J. Haley, Gorham, and two others. On the same 
day the finance committee of the American Company met, and Gor- 
ham, who was then président of both companies, presided. A reso- 
lution was passed to borrow $3,000 and $7,000, and to put up as se- 
curity the Insurance Company stock indicated. Another resolution 
was to the efifect that it accepted a certain mortgage then held by the 
Insurance Company, and known as the Morris mortgage, for the $7,- 
000, instead of cash. 

On May 30th following this mortgage was obtained f rom the Insur- 
ance Company, and on the same day was traded to the défendant S. P. 
King, in which trade his $2,500 note, given to him as part of the pur- 
chase money for the 4,647 shares of stock, was paid. On the next day 
the note for $796.33, given to the défendant E. F. Enslen as part of 
the purchase price of the 4,647 shares, was paid with interest. On 
June 2, 1914, the finance committee of the Insurance Company pass- 
ed a resolution authorizing a loan of $20,000 for one year to the Ameri- 
can Company, to be secured by 6,670 shares of its own stock. Those 
présent at the meeting of the committee were Gorham, président of 
both companies, and défendants King, Enslen, and Watts, ail direc- 
tors of both companies, and Haley and one Mackey. This $20,000 was 
used in taking up notes given by the American Company to the Jeiïerson 
County Savings Bank on February 2, 1914, for money used in the pur- 
chase of the 4,647 shares of stock. On July 7, 1914, the note executed 
by the American Company to R. B. Watts for $616.66 as a part of the 
purchase price of the 4,647 shares was paid by the American Company, 
partly by check, and partly by new note. On August 11, 1914, the 
American Company paid the note executed by it to McLane Tilton for 
$240 as part of the purchase price of the 4,647 shares of stock. 

On August 14, 1914, the finance committee of the Insurance Com- 
pany met and directed the treasurer of the Insurance Company to loan 
the available funds of the company for periods of not longer than one 
year to the American Company, and to accept as security the stock of 
the Insurance Company at a value not exceeding $3 a share. At this 
meeting were présent Gorham, Watts, Mackey, King, and Major, a 
majority of whom were directors of the American Company. On the 
same day Président Gorham called the finance committee of the Amer- 
ican Company, and they agreed to borrow $3,600 from the Insurance 
Company, and did borrow it, putting up 1,200 shares of stock as col- 
latéral. Upon the blanket authority of the finance committee of the 
Insurance Company, the American Company began to borrow sums 
from the Insurance Company, putting up stock at the rate of $3 per 
share. The first loan was on August 14th, the next on August 26th, 
for $6,300, and subsequently other loans were made. 

On August 26, 1914, the day the American Company borrowed 
$6,300 from the Insurance Company, it paid one of the notes given 
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to the défendant Enslen for $1,045.74, paid $5,139.55 on note due de- 
fendant Cooke, and paid $327.29 claimed by Cooke as a commission; 
ail thèse payments being included in one check, ag'gregating $6,185.29. 
On August 27, 1914, the American Company sold the Insurance Com- 
pany its city lot for $3,000. On the same day the American Company 
paid the balance due on the note given défendant Watts, and paid the 
balance of $1,433.01 due on a note of Cooke, and also paid the $3,000 
note due to Cooke; thèse notes being given Cooke as part of the pur- 
chase price of the 4,647 shares of stock. 

The loans to the American Company by the Insurance Company con- 
tinued until 16,6841/^ shares of the Insurance Company's stock were 
put up to secure loans aggregating $50,053.50. On February 2, 1914, 
when the American Company purchased the 4,647 shares of stock f rom 
the natural défendants, the American Company put up with the bank 
as collatéral ail its unincumbered property. This consisted of certifi- 
cate of deposit for $4,000, a deed to 280 acres of land in Florida, and 
a deed to a city lot, which was af terwards sold to the Insurance Com- 
pany for $3,000. On that day the American Company owned 348 
shares of the Insurance Company stock. On that day it secured the 
4,647 shares from the natural défendants. The balance of the stock 
acquired by the American Company was through the campaign to ex- 
change its own stock for that of the Insurance Company. Ail of the 
stock so acquired was put up with the Insurance Company, except 80 
or 90 shares. 

The resuit of the transactions up to this time may be thus summariz- 
ed: The American Company started with 348 shares of stock of the 
Insurance Company, $4,000 in cash, a city lot worth $3,000, land in 
Florida, and a note of Manasco for $950. It had acquired 16,6841/2 
shares of the Insurance Company stock, ail of which was hypothecated. 
It had parted with its title to the city lot. It had surrendered the 
Manasco note. It owed, as a resuit of its transactions, $50,053.50. The 
debt was the resuit of the acquisition of the 4,647 shares of stock pro- 
cured from the défendants ; for the balance of the stock its own stock, 
not paid for, was given. The resuit, so far as the Insurance Com- 
pany was concerned, was that it had parted with a mortgage worth 
$7,000, and cash, $46,053.50, and had in exchange a city lot worth 
$3,000 and notes of the American Company for $50,053.50, secured by 
stock of the Insurance Company. 

The resuit, so far as the individuals who had engaged in the trans- 
actions, a majority of whom were ofïicers and directors of both com- 
panies, was: At the beginning Cooke, Manasco, and Watts owed the 
bank $21,443.67; Manasco owed $950 to the American Company; they 
owned together 3,278 shares of stock, worth $9,834. As the resuit of 
the transactions, entirely financed by the American Company and the 
Insurance Company, their indebtedness was paid, and they received 
$9,690 in cash, together with some interest. Sumter Cogswell owned 
452 shares of stock, worth $1',356. He received as the resuit of the 
transactions, financed entirely by the American Company and the In- 
surance Company, $4,520, together with some interest. McLane Til- 
ton owned 48 shares of stock, worth $144. He received $480 in cash. 
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S. p. King owned 250 shares of stock, worth $750. He received $2,500 
cash. E. F. Enslen owned 619 shares of stock, worth $1,857. He 
received $6,190; he also received $796.33 in. a note given him as 
trustée. 

The further resuit of the opérations was that the owners of more 
than 1,100 shares of stock of the Insurance Company, acting upon the 
misleading statements of officers of their company, exchanged their 
stock for a like amount of stock in the American Company, and there- 
after had, instead of stock in a corporation with available assets of 
at least $50,053.50, a like amount of stock in a corporation that had sub- 
stantially no assets, and debts aggregating at least $50,053. It will be 
observed that ail of the money involved in thèse transactions was fur- 
nished by the Insurance Company. The period of time required for 
transferring thèse assets of the Insurance Company to the natural de- 
fendants was from February 2, 1914, to August 27, 1914. 

The relationship of the parties who profited by the transaction, and 
of the parties who aided them in securing that to which they were not 
entitled, is indicated by the following statement: S. E. Manasco was 
the organizer of the American Company, and had been its président. 
While he was président, J. A. Gorham, who succeeded him as prési- 
dent, was its gênerai manager. Manasco had also organized the In- 
surance Company, and at the time of the transactions he controlled 
it, as he and his friends had controlled it ever since its organization. 
Among the friends who co-operated with him in this control were 
Cooke, King, and Cogswell. Six of the défendants, King, Cogswell, 
Tilton, Enslen, Manasco, and Watts, were, on February 2, 1914, the 
date of the lirst act in the transfer of funds from the Insurance Com- 
pany to the other défendants, directors of the Insurance Company, 
The défendants King, Tilton, Cogswell, Enslen, Manasco, and Watts 
•were at that time members of the finance committee of the Insurance 
Company. The défendants Cogswell and Watts were members of the 
conservation committee of the Insurance Company, who signed the let- 
ter, the purpose of which was to induce the stockholders of the Insur- 
ance Company to exchange their stock for stock in the American Com- 
pany. Cogswell was vice président and gênerai manager of the Insur- 
ance Company. The law firm of Watts were attorneys for the In- 
surance Company. 

On February 2, 1914, the défendants King, Enslen, and Watts were 
directors of the American Company. Enslen was at that time also its 
treasurer, and became a member of its finance committee on June 29, 
1914. The law partner of R. B. Watts was a member of its finance 
committee. John G. Cooke was a stockholder of the Insurance Com- 
pany, and a member of its appraising committee, and he had been a 
director. Défendants Cooke and Watts had indorsed notes at the Jef- 
ferson County Savings Bank for Manasco, and Cooke was acting as 
trustée for their stock which was in his name. A part of Manasco's 
stock stood in his name. I*. J. Haley, not a défendant, was a mem- 
ber of the finance committee of the American Company, and while 
acting in this capacity he became a director and member of the 
finance committee of the Insurance Company. W. R. Major, not a 
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défendant, was a director and member of the finance committee, and 
secretary and treasurer of the Insurance Company, and received a sal- 
ary from Manasco. He was also a member of the conservation com- 
mittee which sent ont the letter to the stockholders. He was instru- 
mental in getting together some of the stock that was sold by the nat- 
ural défendants to the American Company. J. A. Gorham had been 
gênerai manager of the American Company while Manasco was its 
président, and succeeded him as président. He controlled the meeting 
of the Insurance Company in March, 1914, at which he was elected di- 
rector; he succeeded Manasco as président of the Insurance Company. 
He was présent at the finance committee meetings of both companies 
authorizing the loans by the Insurance Company to the American ; and, 
while président of both companies, executed the American Company 
notes to the Insurance Company upon which the loans were made. 
Griffin Lamkin, not a défendant, was a law partner of défendant Watts. 
They were attorneys for the American Company and the Insurance 
Company. He was a memher of the finance committee of the Ameri- 
can, and offered the resolution at the meeting of that committee au- 
thorizing the exchange of stock. On March 11, 1914, he was a di- 
rector of the American Company. 

[1] The facts which hâve been heretofore detailed could very well 
be accepted by a trial judge as évidence of a conspiracy, the purpose 
of which was to accompli sh that which was donc. The American Com- 
pany had been organized by Manasco, but was not doing any business, 
and much of its stock remained in the treasury unsubscribed. The only 
unincumbered property which it owned was a certificate of deposit 
for $4,000, a traCt of land in Florida, a city lot in Birmingham, a note 
of Manasco for $950 (secured by 165 shares of Insurance Company 
stock, worth not more than $495), and 384 shares of the Insurance 
Company stock. So far as the évidence indicates, it had no sources 
of revenue, unIeSs the certificate of deposit and the unsecured note of 
Manasco were drawing interest. The Insurance Company had been 
organized by Manasco, but it had been so operated, under thé con- 
trol of Manasco, that it was no longer able to do business. It had 
reinsured its risks and had suspended active opérations. What its 
actual financial condition was at the time is very inadequately de- 
veloped by the testimony ; but it had on hand some money, which was 
apparently greatly needed by some of the natural défendants. A state- 
ment (called by its oflficers "an approximate statement of the financial 
condition of the company") of its assets and liabilities on December 
31, 1913, showed cash in bank and office, $29,581.90. This statement, 
which, in the light of subséquent events, must hâve been very mislead- 
ing, had been prepared for the uses of Manasco, but it was spread 
upon the minutes of the directors of the company. Upon the face 
of the hooks there was a surplus of $24,905.67, making the stock show 
a value in eXcess of par, or $5.61 for a share of par value of $5. 
Whatever may hâve been the value of the stock and the assets of the 
Insurance Company, it is apparent that the cash and liquid assets were 
sufficient to pay the price of the stock sold by the défendants to the 
American Company. 
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Manasco and the other défendants knew exactly the condition of the 
American Company, exactly the condition of the Insurance Company, 
and exactly what was required to pay their own debts and to secure 
the available assets of the Insurance Company. It would take no 
exercise of the imagination to assume that thèse persons devised the 
scheme by which the available assets of the Insurance Company were 
to be converted to their use. The process involved the acquisition of 
approximately 5,000 shares of the stock of the Insurance Company. 
A part of this stock was already on hand, being used as collatéral to 
a loan from the Jefferson County Savings Bank. The additional shares 
were acquired. This stock was to be sold to the American Company. 
The American Company at the time was entirely without available 
funds, and entirely without funds of any kind sufhcient to purchase 
this amount of stock at even its value, $3 a share. It was, of course, 
less able to purchase it at more than three times its value, $10 a share. 
This circumstance was one, however, which need not embarrass the 
défendants, for they were in a position, not only to hâve the Ameri- 
can Company borrow money, but to hâve the Insurance Company lend 
it. It could be conceived that the scheme, therefore, involved the 
biorrowing by the American Company from the Insurance Company 
of a sufficient amount of cash to pay them for their stock at a price 
greatly in excess of its value. The stock, however, which the Amer- 
ican Company was to purchase, had to be used primarily as collatéral 
for that part of its purchase price furnished by the défendant Enslen 
through his Jefïerson County Savings Bank. The plan could, then, 
hâve involved the exécution by the American Company of notes to the 
sellers of the stock for the balance of the purchase price, the amount 
not furnished by the bank. 

In order to borrow money with which to pay thèse notes, it became 
necessary to secure additional collatéral of some kind, and it could 
well be held that the scheme involved acquiring Insurance Company 
stock, and using that stock as collatéral for a loan from the Insurance 
Company. The acquisition of such stock would, ordinarily, hâve re- 
quired the use of money, and it could be conceived that it was not a 
part of the plan of the défendants that any money of their own should 
be used in their financial opérations. It could be assumed the con- 
spirators exercised the power which they had, and formed, from the 
directors of the Insurance Company, a committee to be called the "con- 
servation committee," to address a letter to the stockholders of the 
Insurance Company, detailing the condition of the company and ad- 
vising that its available assets be put in well-secured, interest-hearing 
notes pending the dissolution of the company, and stating that, in 
pursuance of the policy of keeping the stockholders advised, the stock- 
holders were informed that the American Company had indicated a 
wiUingness to exchange its stock for the stock of the Insurance Com- 
pany. It could be conceived that the design intentionally involved 
absence in the letter of information to the eflfect that the American 
Company was without revenue, and that its assets were much less than 
its obligations. 
252 F.— 50 
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The scheme of the conspirators might hâve involved the exchange 
of Insurance Company stock, which had at least some value (probably 
about $3 par share) for American Company stock, which had never 
been subscribed for, and upon which and for which nothing had ever 
been paid, and which carried along with it participation in the assets 
and business of a concem that had neither a net capital nor revenue. 
The plan could hâve involved the active campaign to secure this ex- 
change of stock, as a resuit of which more than 11,000 shares of stock 
of the Insurance Company were exchanged for stock in the American. 
It might hâve involved, as thèse exchanges were consummated, the 
putting up of the Insurance Company stock as collatéral with the In- 
surance Company, to borrow the money of the Insurance Company. 
The management at this time of both concerns was in the same hands. 
The memhers of the finance committee of the Insurance Company were 
ail familiar with the condition of the American Company. They real- 
ized that the lending of money to the American Company was without 
any security whatever, other than Insurance Company stock. They 
knew that the American Company had no revenue with which even 
to pay interest, and must hâve realized that the loans would never 
be paid, and that, substantially, they were encouraging their own stock- 
holders to sell their stock for nothing, to persons who immediately 
used the stock, by exchanging it for such assets of the Insurance Com- 
pany as were valuable. AU this could easily be held part of a fraud- 
ulent conspiracy. 

In the letter of the conservation committee to the stockholders it 
had been suggested that the policy should be to invest the assets of the 
Insurance Company in good, interest-bearing securities. In making 
their loans to the American Company, not only was the available cash 
used, but, in order to make a loan which the American Company need- 
ed to pay its notes to défendants, a real estate mortgage for $7,000, 
payable to the Insurance Company, and drawing interest at 8 per cent., 
was loaned to the American Company. This campaign for the acqui- 
sition of Insurance Company stock, upon which money was borrowed 
f rom the Insurance Company, was kept up until ail of the notes which 
had been given by the American Company to the défendants for their 
stock had heen paid with the money borrowed. 

The difficulty to be encountered by a court is not in concluding that 
the natural défendants in this case had entered into a conspiracy and 
had successf ully carried it out, whereby they had acquired the property 
of other people to the amount of approximately $50,000, but in de- 
vising some method by which the persons who hâve suffered by this 
conspiracy may be given a remedV. In the suit instituted by the ap- 
pellant as receiver for the American Company, the Insurance Com- 
pany is made a party, and is, in substance, charged with participation 
in the conspiracy. It is charged that the Insurance Company per- 
mitted itself to be used in imposing obligations upon the American 
Compa,ny which hâve resulted in losses. It could, with just as much 
propriety and force, be said that the American Company permitted 
Itself to be used in looting the treasury of the Insurance Company. In- 
deed, the treasury of the Insurance Company was the only place in 
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which there was available money. The activities of the défendants 
were successfully directed to placing it elsewhere. While it could 
hardly he said to hâve reached the American Company, that concern 
furnished the name in which the transaction was carried on. That 
which was accomplished is that the natural défendants hâve acquired 
from the treasury of the Insurance Company more than $50,000, for 
which they hâve parted with value that certainly did not exceed one- 
third of that amount. The American Company has not profited ; but, 
on the other hand, its losses hâve been small, because it was substan- 
tially without assets at the beginning of the opérations. 

The receiver of the American Company has instituted a suit in which 
the Insurance Company is a party, and ail of the persons shown to 
hâve profited directly by the alleged conspiracy (though not ail of the 
persons who participated in it) are défendants. If there was a con- 
spiracy, no good reason appears why the property that has been fraud- 
ulently acquired by the natural défendants should not be recovered 
at the suit of the receiver, emd thereafter applied to restore, as nearly 
as possible, the conditions as they existed before the conspiracy was 
entered into. 

While the natural défendants did not equally share in the profits, 
each of them, if there was a conspiracy and he participated, is responsi- 
ble for the entire amount secured. A recovery of the illégal gains will 
fumish a fund that will enable the court to go far in restoring the 
original status. The accomplishment of this end will, undoubtedly, 
présent difficulties. The facts are complex, and if the fraud charged 
was perpetrated there was a careful effort to give to the transactions 
the appearance of legality. The skillful use of two corporations, one 
against the other, to bring about the undoing of both, apparently pré- 
sents possibilities not fully realized by manipulators of finance or writ- 
ers of fiction. It seems to open an easy approach to the shadowy do- 
main where low morals and high finance reach a common level. 

The actual losers by the transactions under considération are those 
of the stockholders of the American who were innocent, and those of 
the stockholders of the Insurance Company who were duped. It ma}^ 
be that they hâve been placed in a position where it will be legally difiQ- 
cult to restore to them that which should be theirs. The giving of 
complété justice may require judicial procédure not lacking éléments 
of novelty. But courts should show as much ingenuity and enterprise 
in protecting the innocent as is manifested by the unscrupulous in part- 
ing them from their property. 

[2] The proposition is made that Hitie receiver cannot recover, except 
where recovery could hâve been had by the corporation. This may be 
true as a gênerai proposition, but it is not universally true ; and it can 
very well be insigted that the présent case présents a situation where, 
if further extension of the right of the receiver to recover is required, 
the extension should be made. It is not, however, true that the receiv- 
er stands in the place âlone of the corporation. He is, in addition, an 
instrument of court ; he is acting also for the stockholders of the cor- 
poration, and the creditors of the corporation. In the instant case, ail 
of the parties affected by the transactions upon which the suit is based 
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are beforê the court, and, under proper pleadings, their rights could be 
adjudicated and protected. 

It may be questioned if the proof sustains the allégations with référ- 
ence to the Insurance Company. If the pétition charges it with being 
a party to the conspiracy, the évidence is insufficient. It is the case, 
however, that, arising out of the transactions under investigation, the 
company bas acquired certain rights, or has apparently acquired them ; 
and a part of the relief sought, and which can be given against the In- 
surance Company, is to prevent such an assertion of thèse rights as 
would be inéquitable. If it be established that sale of the stock to the 
American Company, and the borrowing of money from the Insurance 
Company, and the putting up of collatéral to secure the loan were ail 
parts of the single fraudulent scheme of conspirators who had charge 
of the aiïairs of both corporations, relief, to some extent, at least, 
could be given. 

The stockholders of the Insurance Company, vi^ho were induced, as 
a part of the scheme, to part with their stock, in exchange for stock of 
the American Company, while not bef ore the court by name, are never- 
theless represented by the receiver as stockholders of the American 
Company, and the receiver is in position to assert and enforce their 
rights. 

Assuming a conspiracy, there would seem to be no reason why the 
receiver should not be permitted to recover against the natural de- 
fendants the money secured by them by their fraudulent transactions, 
and apply the fund in such a way as to protect, and, as nearly as pos- 
sible, make whole, the stockholders, primarily of the Insurance Com- 
pany, but now of the American Company, who were the victims of 
the fraud. Nor is there any reason why bis suit should not be 
maintained to prevent the Insurance Company from getting a ben- 
efit from a transaction essentially illégal, and in which its offi- 
cers, as officers, participated. While the Insurance Company ap- 
pears to be more a victim than a conspirator, and has suffered losses 
which must be considered in an équitable disposition of the case, it 
has, if the acts complained of were illegally participated in by its of- 
ficers, acquired cîaims against the American .Company, which, it may 
be, should not, on account of the circumstances under which they 
arose, be enforced against that company. It is clearly within the right 
of the receiver, the equities of the Insurance Company being conserved, 
to secure a judgment preventing the prosecution of those claims, if, in 
fact, the officers of the Insurance Company were engaged in a con- 
spiracy against the American Corttpany, and the acts out of which the 
Insurance Company's claim arises were in furtherance of the con- 
spiracy. Even if it be true that the receiver cannot assert a claim that 
could not be recovered on by the American Company, it does not f ol- 
low that at least a part of the relief prayed for in this case should not 
be decreed. 

It is asserted that no recovery can be had by the American Company 
against the Insurance Company on account of the fact that nothing 
was donc by the Insurance Company until it had become completely 
under the domination of the American Company. It is true that the 
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stock which was acquired by the American Company as the resuit, it 
is charged, of the scheme to def raud, was used, as was intended, by the 
conspirators in selecting directors and other officers for the Insurance 
Company, who immediately proceeded to do that which was necessary 
in the carrying out of the scheme to secure the money of the Insurance 
Company. But the circumstances are not such as to preclude the 
American Company from rehef . In fact, one of the parties charged as 
a conspirator, Manasco, with others of the défendants, had already 
been in control of the Insurance Company. Neither company was in 
control of its aflfairs. Both had apparently fallen into the hands of 
men who entirely disregarded the rights of the stockholders. Neither 
company was a conspirator. Both vvere victims. Any considération 
of the matter, or any décision with référence to it, which goes no fur- 
ther than to give force to the mère form which the transactions were 
made to hâve, disregards the essential fact that the men who had devis- 
ed the scheme were utilizing the American Company for obtaining the 
funds of the Insurance Company, and giving to the Insurance Com- 
pany as collatéral that which furnished no substantial security, but the 
giving of which jeoparded what little assets the American Company 
had. 

[3] The suggestion is made that the directors of the corporation are 
not precluded from dealing with the corporation, and that it is not the 
province of the court to substitute its judgment of values for the judg- 
ment of those persons who, by the laws of the corporation, are charged 
with the management of its affairs. A recovery in this case, if one 
can be had at ail, must be based, not upon the mère sale of property at 
an excessive price, but upon the theory of a conspiracy to defraud the 
American Company, the carrying out of which involved the sale of 
property to the company at a price in excess of its value. If such a 
conspiracy existed, the effect of it will not be excused or condoned 
simply by the fact that the conspirators were able to impose upon 
the directors of the corporation. Much less will its efifects be ex- 
cused in law, when the évidence would justify the conclusion that the 
directors were completely under the domination of the conspirators, 
and that they were either operating with them, or were permitting 
themselves to be used entirely without regard to the interests of the 
corporation. 

If it can be established that the corporation, by fraud of the con- 
spirators, was made to part with value, or was made to assume obliga- 
tions without a corresponding value being given to it, in other words, 
was defrauded of that which belonged to it, it is certainly the case that 
suit could by the corporation be instituted, not alone against the con- 
spirators who had profited by the fraud, but against its officers who had, 
by their active participation, their connivance, or their criminal neglect, 
brought about or permitted the fraudulent results. 

Such a corporation could also maintain a suit against another cor- 
poration to prevent it from enforcing obligations which it had se- 
cured as the resuit of fraudulent transactions between the officers 
of the two companies. Ordinarily it is not possible to establish that 
a corporation is a conspirator. But, even when it may not be held 
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as a conspirator, the circumstances may be such that it may be made 
to suffer for the illégal acts of its officers; it may be held as if it had 
participated in such illégal acts. In the instant case, as heretofore 
su??ested, the évidence indicates that the Insurance Company was 
rather a victim than a conspirator; but, nevertheless it is alleged and 
it is proved that certain of its ofïicers co-operated with the natural 
défendants in bringing about results which took away money from 
the Insurance Company, imposed liabilities upon the American Com- 
pany, and induced certain of the stockholders of the Insurance Com- 
pany to part with stock which had some value, in exchange for stock 
which had none. The Insurance Company may not be held as con- 
spirator, but it may, nevertheless, be compelled to f orego any ad- 
vantage or profit which it acquired by reason of the illégal acts de- 
tailed. Any judgment that may be rendered, of course, cannot ig- 
nore the rights of the Insurance Company; but thèse rights may, in 
a measure, at least, be protected by giving to its original stockhold- 
ers who were defrauded that which belongs to them, and restoring 
them, as nearly as possible, to the status which they primarily had. 
That which bas been said is in an effort to maintain that even the 
American Company would hâve been in a position to sustain a suit 
of the kind instituted by its receiver. 

Référence has already been made to the contention that recovery 
cannot be had by, or on behalf of , the corporation simply upon the 
ground that stock or other property has been sold to it at a price in 
excess of its value, and that this is true even where the sale is made 
by the directors or ofHcers of the company, if they did not partici- 
pate in the act of the directors or other ofhcers by which the purchase 
was made. There are circumstances under which a sale may be made 
by officers of the corporation at a price in excess of its value, which 
would, nevertheless, be sustained. But it could be held the trans- 
action hère involved is not of that character. There is évidence of 
an absence of that quality which is absolutely essential to the main- 
tenance of such a sale — good faith on the part of those who repre- 
sented the corporation, and on the part of those who sold to the cor- 
poration. An officer of the corporation cannot excuse the acquisi- 
tion from it of something to which he is not entitled, by the mère cir- 
cumstance that, when the proposition to be acted upon is before the 
board of directors, he abstains from voting or absents himself. The 
burden is upon the officer to show that no advantage was taken of 
bis position, and that the transaction was in good faith. It may eas- 
ily occur that such an officer may sell property to the corporation at 
a price in excess of its value; but it is essential to the validity of 
the sale that he, and those representing the corporation, thought it 
within the value, or thought that some benefit would accrue to the 
corporation by the purchase. The good faith in the transaction will 
préserve it. But there must be good faith; there raust be no impo- 
sition upon the corporation; there must be no taking advantage of 
the position; there must be no exercise of an improper influence up- 
on the persons charged with the management of the afïairs of the 
corporation. 
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The application of thèse principles to the case under considération 
would suggest that, if there is any additional évidence to support the 
transaction, it should be produced. The évidence, while meager in 
ail of its phases, leaves no doubt of the fact that the American Com- 
pany was not engaged in active business, and that it had very limited 
assets. The évidence also makes it clear that, while the Insurance 
Company was not without assets, its affairs had been so conducted by 
some of the persons who are défendants in this case that it had ceas- 
€d to do the business for which it had been chartered; that it had 
large and undetermined liabilities; that it was in process of liquida- 
tion. The circumstances were such that any purchaser of its stock 
must hâve been a transaction of a very spéculative character. Of 
this, however, there was no doubt. There could be no possible con- 
sidération of its assets and liabilities which would hâve placed the 
value of its stock at more than $5.61 a share. The market value did 
not reach this figure, and, so far as the évidence indicates, did not 
exceed $3 per share. There is no doubt, also, of the fact that the 
American Company was entirely without funds with which an in- 
vestment, even of one-fourth the size of that involved, could hâve 
been made. 

So far as the évidence indicates, its total available assets did not 
exceed $7,000. With assets to this amount, its directors purchased 
the stock of a moribund corporation to the amount, according to the 
price paid, of $46,470. It had to borrow the entire purchase price 
of the transaction; it paid interest at 8 per cent, to acquire stock 
that was paying no dividends, and the face value of which was only 
one-half of the amount which it agreed to pay. In other words, it 
borrowed $46,470 and paid interest thereon at 8 per cent., in order to 
secure stock, the face value of which was $23,235, upon which no 
dividends were being paid, stock in a corporation in process of liqui- 
dation, and from which, accepting ail of the assets of the corpora- 
tion at their complète face value, the total amount which could, un- 
der any circumstances, be realized would not exceed $25,871.67. In 
the absence of évidence showing a reason for this transaction, a mère 
considération of the purchase itself would justify the conclusion that 
the parties who sold to the corporation, and the persons who, in 
charge of the corporation, permitted the transaction to occur, were 
acting together to defraud the corporation. 

The only justification which has been undertaken for the pur- 
chase was a clause, inserted in the resolution by which the purchase 
was authorized, to the effect that it was to the interest of the cor- 
poration to secure the control of the Insurance Company. 4,647 
shares of stock constituted a little more than 10 per cent, of the stock 
of the Insurance Company. The same amount of money employed 
in purchasing stock at its market value would hâve secured 15,490 
shares of stock, still less than a majority, but, at least, having more 
than three times as much potentiality of control as was acquired by 
the transaction under question. 

It is perhaps true that the American Company, or the persons 
who were in charge of its afïairs, desired to control the Insurance 
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Company. Indeed, it may be safely said to hâve been a part of the 
scheme of those in charge of its affairs to secure or maintain this 
control; but this control, while it might hâve carried out the pnr- 
poses of the schemers, could not hâve served any proper purpose of 
the American Company. Certainly the circumstances are such that 
any court would be authorized to come to the conclusion that the 
purpose of the directors in purchasing the stock was to accomplish 
the end which was, in fact, accompHshed; that is, to enable conspir- 
ators to utihze the name and the Hmited funds of the American Com- 
pany to abstract the cash in the treasury of the Insurance Company. 

It is not, however, necessary to rely alone upon the convincing 
language vv^hich the transaction speaks. On the very day of the sale 
the officers of the Insurance Company (one of the défendants ac- 
knowledged that the corporation was under his control) announced 
to the stockholders of the Insurance Company that the directors of 
the American Company had secured a "large part of the stock" (less 
than one-eighth, in fact) of the Insurance Company, and would ex- 
change its own shares for shares of the Insurance Company. It 
would be difficult to come to any conclusion other than that the offi- 
cers of the Insurance Company were cognizant of the plan already 
made prior to the sale of the stock to the American Company, to ef- 
fect the exchanges which were afterwards brought about, and to 
make loans to the American Company on the stock thus secured. 
The campaign immediately instituted to secure Insurance Company 
stock resulted in the acquisition, by the time the notes given as pur- 
chase priée for the 4,647 shares matured, of a sufficient number of 
shares to borrow from the Insurance Company enough money to 
discharge them. The circumstances are such as not even to permit 
the assumption that the plan of borrowing was conceived after the 
consummation of the sale. The persons who made the sale, and the 
directors of the American Company who authorized the purchase, 
were both familiar with the fact that the American Company would 
be without funds in the ordinary course of the business as it had been 
conducted, or as it could be conducted properly, to pay the notes giv- 
en as the purchase price of the stock when the notes became due. A 
court would be amply authorized to find that the sellers and the buy- 
ers knew that the payment of the purchase price was to be with 
funds of the Insurance Company. 

Good faith upon the part of the officers of the Insurance Company, 
who \Vef e, as Manasco admitted, under his control, can be assumed only 
by the exercise of â charity which would amount to inexcusable cre- 
dulity. Thèse persons knew or by the exercise of the slightest degree 
of that care with which their duty charged them must hâve known, that 
the American Company, to whom it was lending money, was already 
so involved that its personal obligation was entirely without value, and 
they knew that the transaction which they were authorizing was sub- 
stantially the utilization of the cash and liquid assets of the company 
in making payments to some of the stockholders at $3 per share, while 
thé value left to repay the balance of the stock was indefînite, intangi- 
ble, and subject to déductions, the amount of which could not be foré^ 
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seen. It had just been announced as the policy of the company to in- 
vest its funds in good interest-bearing securities pending its liquida- 
tion. Among the securities in which the funds had been invested was 
what was known as the Morris note, secured by real estate, for $7,000. 
This bore interest at 8 per cent. This note was loaned to the American 
Company as money, and the note of the American Company, drawing 
8 per cent, interest and secured alone by Insurance Company stock, 
was taken instead. The directors of the Insurance Company, controUed 
by Manasco, continued to make the loans of its money until an amount 
had been furnished to the American Company sufficient to pay oiï 
what was due to the sellers of the 4,647 shares of stock, and, when that 
was done, the loans ceased. 

[4] Appeals are made to the proposition that fraud must be proved, 
and not presumed. Fraud must be proved, So must any other fact 
relied upon for judicial action. That fraud is charged, however, is no 
reason for suspending the rules of logic in the administration of the 
law. If facts are established from which an inévitable inference is to 
be drawn, the conclusion will not be rejected because the conclusion is 
fraud. Throughout this transaction, thèse facts stand out strongly: 
(I) The natural défendants had a limited amount of Insurance Com- 
pany stock, which had little value; it being stock in a corporation in 
process of liquidation, subject to unliquidated demands, with little reve- 
nue, considérable expense and incurring the costs incident to dissolu- 
tion. (2) They procured another corporation, of which several of 
them were officers, a corporation substantially without assets and en- 
tirely without business, to purchase their stock at more than three times 
its value. (3) The money which paid for their stock was procured 
from the Insurance Company, which had been under their control, and 
of which several of them were officers, by a device which defrauded 
at least some of the stockholders of the company. (4) They hâve the 
cash of one of the corporations, and upon the other hâve been im- 
posed obligations which it cannot pay. If, with ail the parties before 
the court, and with the pleadings within the control of the court, and 
with the facts accessible to the court, the technicalities of the law will 
not permit a détermination of whether the conspiracy existed, as charg- 
ed, and will not provide a remedy by which, in that event, the property 
taken may be restored to the persons defrauded, the courts should con- 
fess incapacity and give way to a more efficient agency for compelling 
right. 

What has been said must not be taken as the expression of opinion 
by this court upon the merits of the charge against the natural défend- 
ants of a fraudaient conspiracy. The évidence offered by each of 
thèse défendants in his behalf has not, for the purposes of this opin- 
ion, been considered. It may be that a trial court, even if it found 
the existence of the conspiracy, would be warranted in holding that 
some of the défendants were not parties to it. The effort has been 
to show that, if the allégations of the pétition are true, relief could 
hâve been, and should hâve been, extended, and to show that the évi- 
dence introduced by the plaintifï was sufficient to sustain thèse alléga- 
tions. The mémorandum opinion of the trial judge indicates that the 
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case was disposed of on a conception of the jurisdiction and authority 
of a court of equity in cases of the kind under considération fhat we 
believe too narrow. The évidence strongly suggests a conspiracy in- 
volving breach of trust, requiring rescission and cancellation of con- 
tracts and adjustment of rights between defrauded corporations, and 
the détermination and protection of the rights of defrauded stockhold- 
ers as against the other stockholders and officers of the corporations. 
No proceeding at law could fumish adéquate relief. 

The judgment is reversed, and the cause is remanded for further 
proceedings not inconsistent herewith. 

Reversed. 

WALKER, Circuit Judge (dissenting). The object of this suit by 
the receiver of the American Mortgage & Loan Company (which will 
be called the Mortgage Company) is to recover the amount of loss al- 
légea to hâve been sustained by that coropany as a resuit of its pur- 
chase of 4,647 shares of the stock of the Southern States Fire Insur- 
ance Company (which will be called the Insurance Company) and pledg- 
ing that stock as security for money borrowed to pay the price of the 
stock bought, which was alleged to be greatly excessive. The stock in 
question belonged to the seven individual défendants, each of them 
owning part of it, three of them being directors of the purchasing' 
Company. Together they controlled the affairs of the corporation, the 
stock of which was sold. The évidence was to the effect that the Mort- 
gage Company, in buying the stock, acted through représentatives who- 
had no personal interest in the stock bought, and who, so far as appears 
from the évidence, were not subjected to any improper influence ex- 
erted in behalf of any seller of the stock. A finding that the purchase 
of the stock was to any extent the resuit of a breach of a fiduciary ob- 
ligation owing by a seller to the purchasing company would be pure 
surmise or conjecture, unsupported by évidence. The évidence makes 
it perfectly plain that the purchase of the stock by the Mortgage Com- 
pany was a step in the exécution of a scheme of its own to acquire a 
controlling interest in the stock of the Insurance Company. 

There was an absence of évidence indicating that any one interested 
as a seller of stock was in any way responsible for the Mortgage Com- 
pany's adoption and prosecution of the scheme to get control of the 
Insurance Company. The money of the Insurance Company which 
was used in paying debts made by the Mortgage Company in its pur- 
chase of stock was obtained after the latter had, by the élection of a 
board of directors chosen by it, corne into control of the aflfairs of the 
former. It was not made to appear that it was on the initiative of any 
one other than itself, acting by représentatives having no personal in- 
terest in the Insurance Company stock bought, that the Mortgage Com- 
pany became the debtor of the Insurance Company, a corporation then 
under the debtor's control, and pledged shares of the stock of that 
corporation as collatéral to secure the indebtedness incurred. Nor was 
it made to appear that the individual défendants, or any of them, had 
anything whatever to do with planning or carrying out the transac- 
tions by which that resuit was accomplished. Though the individual 
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•défendants co-operated with the Mortg-age Company in furthering the 
latter's scheme of acquiring a controlling interest in the stock of the 
Insurance Company, this would not make them liable to the Mortgage 
Company for the losses the latter sustained in carrying out a venture 
of its own ; the Mortgage Company acting throughout on its own judg- 
ment and with full knowledge of the facts. It vvas not even alleged 
that the Mortgage Company was induced or influenced to make any 
purchase of Insurance Company stock by any fraudulent misrepresen- 
tation in regard to it. 

Acting by its own chosen représentatives, who, so far as appears 
from any évidence adduced, had no adverse personal interest and were 
subjected to no improper influence in behalf of any seller, the Mort- 
gage Company bought Insurance Company stock and in doing so made 
debts, secured by ail its available assets, and was swamped as a resuit 
of the assets turning out to be worth less than the debts they secured. 
The effort is to make the défendants responsible for losses resulting 
to the Mortgage Company from the failure of a business venture of its 
own. The receiver of the Mortgage Company does not represent 
strangers to it who may hâve been prejudicially afïected by the trans- 
actions in question. As receiver he is not entitled to charge the de- 
fendants with the conséquences of the voluntary and uninfluenced 
conduct of the Mortgage Company itself . In the opinion of the writer 
what the record discloses is wholly insufficient to warrant a reversai 
of the decree dismissing the bill. It cannot properly be said of the évi- 
dence that it clearly proved the material averments of the bill. Fur- 
thermore, if there was a conspiracy to effect a sale of the Insurance 
Company stock owned by the group of stockholders of that company 
which controlled it, and to use that company's money in paying the 
priée at which that stock was sold, the évidence which showed the ex- 
istence of such conspiracy also showed that the Mortgage Company, 
acting by représentatives having no personal interest in such stock, 
and who, so far as appeared, were subjected to no improper influence 
in behalf of any seller, but influenced by a désire to acquire control of 
the Insurance Company, made itself a party to that conspiracy, and, 
after it was in control of the Insurance Company through a board of 
directors of its choice, got from the Insurance Company the money re- 
quired to pay the debts made in the purchase of the stock by borrowing 
it from the Insurance Company on the Mortgage Company's notes se- 
cured by the Insurance Company stock as collatéral. The évidence 
indicated that Manasco and those associated with him in maintaining 
control of the Insurance Company were enabled to get more for their 
combined holdings of Insurance Company stock than the same amount 
of such stock held by others would bring in the market, because the 
acquisition of their stock and the securing of their co-operation enabled 
the purchaser to get in control of the Insurance Company. This was 
the resuit of the sale and of the co-operation of the sellers in putting 
the buyer in control of the Insurance Company, though the sellers had 
less than a majority of the Insurance Company stock. 

The situation, then, is that the receiver of the assets of one conspira- 
tor is suing the other conspirators for losses sustained by the former in 
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carrying out the conspiracy. The receiver has no better right to main- 
tain tlie suit than the Mortgage Company would hâve had if the re- 
ceiver had not been appointed. One wrongdoer cannot maintain a suit 
against others who co-operated with him in the wrongful conduct com- 
plained of. Whatever loss the Mortgage Company sustained was a 
resuit of its own voluntary action in entering upon and carrying out a 
scheme to get control of the Insurance Company and in thereby in- 
curring an indebtedness greater in amount than the value which the 
assets it pledged tumed out to possess. The pledging of tlie Insurance 
Company stock for money borrowed from that company by the Mort- 
gage Company was the act of the latter when it was in no way control- 
led by the individual défendants, or any of them. 
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CO. et al. 

MARSHALL TOWING CO., Inc., v. SAMB. 

(Circuit Court of Appeals, Fourth Circuit April 19, 1018.) 

Nos. 1576, 1577. 

1. Admiralty <S=H8 — Review — Findinos of Lower Court. 

Wliere the lower court flnds the facts, and there is sufiicient légal évi- 
dente to sustain its findings, its conclusion is entitled to great weight, and 
sliould not be reversed, unless manifestly contrary to the évidence. 

2. Canals <ê=>29 — DuTT to Keep Opbn Lock Gates. 

In conducting locks 40 feet v?ide for tiie passage of a barge 30 feet 
wlde, it was the duty of a canal company to keep the gâtes fuliy opened, 
throwu back into the recesses provided for them, thus leaving the sides 
of the locks perfectly even, and failure to do so was négligence. 

3. TowAGE ©=s>ll(8) — Dangerous Chakactek of Ivooks — Knowledge of Tug 

Oaptain. 

A tug captain, approaching tlie gâtes of a canal company's locks, should 
hâve kuowu that any obstruction or snag sticking out upon the sides or 
the locks would necessarily re-siilt In injury to towed vessels going through 
sueh a narrow passage, only about 40 feet in width, to accommodate their 
30 feet of breadth, and should hâve stopped when he saw the opened 
canal gâte was jutting out of Its recess, so as to obstruct passage. 

4. TOWAGE ©=15(1) LlBEL FOE INJUBT TO BARGE FiNDINQS. 

On libol against canal company and towlng company for injury to barge, 
towed through canal company's locks by towing company's tug, court'» 
finding that both towing company and canal company were at fault ira- 
plied flnding that ijersons in charge of tug were invited to enter lock» 
when gâtes were not eompletely opened, a dangerous condition, which 
both they and the canal company could bave seen. 

Appeals from the District Court of the United vStates for the East- 
crn District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Libel by the John L. Roper Lumber Company against the Marshall 
Towing Company, Incorporated, wherein the libelee filed pétition al- 
leging fault for the accident against the Lake Drummond Canal & 
Water Company, which denied liability. From a decree awarding 
Hbelant costs and damages, and dividing the damages equally between 

^=For other cases see same topic £ KEY-NUMBER In ail Key-Numbered Dlgests £ Indexe» 
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the Marshall Towing Company, Incorporated, and the Lake Drum- 
mond Canal & Water Company, the latter appeal. Aflirmed. 

Braden Vandeventer, of Norfolk, Va. (Hughes & Vandeventer, 
of Norfolk, Va., on the brief), for Lake Drummond Canal & Wa- 
ter Co. 

James G, Martin, of Norfolk, Va., for John L,. Roper L,umber Co. 

H. H. Little, of Norfolk, Va. (Hughes, Little & Seawell, of Nor- 
folk, Va., on the brief), for Marshall Towing Co., Inc. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The above-entitled appeals are sub- 
stantially one case. Thèse appeals are from a decree entered in the 
District Court of the United States for the Eastern District of Vir- 
ginia, in which the libelant was awarded the sum of $1,766.94 with 
interest, as costs and damages sustained by it on account of an injury 
to a barge under charter to it and while in its possession, The injury 
to the lighter or barge was caused while it was being towed into one 
of the locks of the canal of the Lake Drummond Canal & Water Com- 
pany, in conséquence of a collision or contract of the forward port side 
of the barge with the abutment wall of the canal at the entrance of 
one of its locks. The court below held both the Marshall Towing 
Company, Incoi^orated, and the Lake Drummond Canal & Water 
Company at fault, and divided the damages equally between the Mar- 
shall Towing Company, Incorporated, owner of the tug, and the Lake 
Drummond Canal & Water Company, owner of the canal, both of 
whom appealed. 

The original libel wa^ filed by the John L. Roper Lumber Company, 
charterers and bailee of the barge or lighter, against the Marshall 
Towing Company, Incorporated, as owner of the tug, for the damage 
which the former proved was sustained by the barge, and which it, 
the John L. Roper Lumber Company, was forced to pay to the own- 
ers of the barge, the Colonna Marine Railway Company. To this 
libel the Marshall Towing Company, Incorporated, filed its answer, 
and also filed a pétition under the fifty-ninth admiralty rule, alleging 
the fault for the accident against the Lake Drummond Canal & Water 
Company. To both libel and pétition the Lake Drummond Canal & 
Water Company filed its answer denying liability. 

No contention is made by either appellants that the John L. Roper 
Lumber Company was not entitled to recover, the sole question in- 
volved herein being whether the Marshall Towing Company is liable 
for half damages, or whether the Canal Company should hâve been 
held solely liable — the Towing Company contending that the collision 
and the resulting damages was solely due to the fault and négligence 
of the Canal Company in failing to hâve and keep its premises in 
good order and condition, so that its locks would open properly for 
the entrance and exit of vessels, and for the négligence of its ofiiicers, 
servants, and agents in inviting the tug and her tow to enter the locks 
at a time when the gâtes thereof were not properly open for entrance ; 
f urther, that the Lake Drummond Canal & Water Company was solely 
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at fault in failing to give warning to the petitioner's tug of the con- 
dition of the lock in time to enable it to stop and thus ayoid her tow 
coming in contact with the gâte. The Lake Drummond Canal & Wa- 
ter Company insisted that the court below erred in holding "that be- 
cause the gâte of the canal lock was ont of alignmenfa few inches that 
this was négligence on the part of this respondent, and that it was 
partially the approximate cause of the injury, or that it in any way 
proximately contributed to the injury"; also that the court erred in 
holding that the tug was not solely at fault in entering the lock at 
the time it did. There are other contentions on the part of the re- 
spondents, but thèse, we think, are sufficient to raise the pertinent 
issues involved in this controversy. 

[ 1 ] The court below, af ter considering ail the testimony, as we hâve 
stated, held both appellants were liable. It is the universal rule that 
where the lower court finds the facts, and there is sufficient légal évi- 
dence to sustain its iindings, its conclusion is entitled to great weight, 
and should not be reversed, unless it is manifestly contrary to the évi- 
dence. 

[2, 3] It appears from the évidence that the tug, acting for and on 
behalf of the Towing Company, was engaged in towing the barge 
through the locks of the Canal Company, and that the locks aflfoi^ed a 
space of 40 feet through which vessels could pass when the gâtes were 
wide open, and that the gâtes were so constructed that, when properly 
opened, they fitted into the sides of the locks in sockets prepared for 
that purpose, so that the sides of the locks would be smooth, and so 
constructed that passing vessels touching the sides would pass along 
the same without sustaining an injury. It also appears from the 
évidence that the barge was 30 feet wide, plus "three chafing strakes 
on each side, 30 feet over ail." Those in charge of the Canal Com- 
pany's locks must hâve known, or with ordinary care could hâve 
known, that any snag sticking out from the sides of the locks would 
necessarily resuit in injury to vessels going through a narrow passage 
of this character. While this is true as to the agents of the Canal 
Company, the tug captain should hâve known this also. In conduct- 
ing thèse locks it was the duty of the Canal Company to keep the 
gâtes fully opened — that is, the gâtes should at ail times be open, so 
as to enter the recesses provided for them, and thus leave the sides 
of the locks perfectly even. We think that the court below properly 
held that it was négligence on the part of the Canal Company in its 
failure to keep thèse spaces sufficiently open, so as to permit the barges 
or other vessels passing through to do so without coming in contact 
with the gâtes. 

It is strenuously insisted by counsel for the Towing Company that 
the agents of the Canal Company invited the tug and barge to enter 
the locks just before the accident occurred. VVitness Ailsworth, cap- 
tain of the tug, in referring to this point, said : "Fie waived me to 
corne ahead after I blew to him." Also, the witness Melson testified 
that "he waived me to corne in." Edward Rogers, the engineer of 
the tug, in testifying as to this phase of the question said: "Some 
one hoUered, 'AU right, corne on in.' " 
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[4] Those who were attending the lock testified posîtively that 
thèse statements were not true, so it will be seen that there is a direct 
conflict of testimony as to this point. Thèse witnesses were examined 
in open court, and the trial judge was thus afïorded an opportunity to 
observe their conduct and demeanor while upon the witness stand, 
thereby being in a position to judge as to the truth of the matter, 
and found that both appellants were at fault, and in doing so he must 
hâve reached the conclusion that those in charge of the tug were in- 
vited to enter the lock at that time; also in this connection it should 
be remembered, as we hâve stated, that the captain of the tug saw or 
could hâve seen that the gâte had not fully entered the recess pre- 
pared for it, but that it was jutting out, so as to obstruct the passage 
intended for vessels entering the lock. With this projection staring 
him in the face, the captain of the tug did not take the précaution to 
stop his engines until after the barge had come in violent contact with 
the gâte. There is also testimony as to the force of the wind at that 
time ; the tug insisting that there was no unusual wind, and the canal 
people that there was at least a half gale blowing. 

The court below had ail this testimony, and after deliberate con- 
sidération of the facts and circumstances entered its decree. In view 
of what we hâve said, it necessarily follows that we are not inclined 
to disturb the decree of the court below. 

Affirmed. 



McGHEE V. SWIFT & CO. 

(Circuit Court of Appeals, Fourtli Circuit. July 2, 1&18.) 

No. 1613. 

1. LlBEL AND SLANDER i®=54 DEFENSES TrUTII. 

Where défendant arranged with plaintiff to advertlse Its products in 
newspapers, and, discovering Oiat the account liad been assigned, re- 
fused to honor a check given plalntlff in payment, held, tliat a communi- 
cation to a newspaper wliich had carried the advertisement, detailing the 
circumstances, fumlshed no basis for recovery ; the statements reflectlng 
on plalntiff's business Integrity being true. 

2. I.IBEL AND Slandeb <@=345(2) — Peivileged Communications. 

Where défendant arrangea with plaintiff to advertlse Its products In 
newspapers, and, discovering that the account had been assigned, refused 
to honor a checlc given plaintiff in payment, hcU, that a communication 
to a newspaper which carried the advertisement relating the circum- 
stances, wag privileged. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Columbia; Henry A. Middleton Smith, 
Judge. 

Action by J. Rutledge McGhee against Swift & Co. Judgment for 
défendant, and plaintiff brings error. Affirmed. 

E. J. Best, of Columbia, S. C, for plaintiff in error. 

D. W. Robinson, of Columbia, S. C, for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Cir cuit Judges. 

«=»Fo» other casea Bee lame toplc & KBY-NUMBER In ail Key-Numbered DUesU & ludexw 
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KNAPP, Circuit Judge. In the court below the défendant corpora- 
tion, Swift & Co., had judgment on a directed verdict, and plaintiff 
cornes hère on assignments of error. The action is for libel, and the 
material f acts, practically undisputed, appear to be thèse : 

On December 19, 1916, the plaintifï, under the nanje of Western 
Carolina Publishing Company, J. Rutledge McGhee, président, con- 
tracted with défendant to place "$750 or more" of advertising matter 
in varions newspapers of North Carolina and South Carolina. On or 
about February 10, 1917, défendant received notice from the People's 
National Bank of Rock Hill, S. C, that this contract had been assigned 
to it as collatéral security for certain indebtedness of McGhee. Under 
date of March 20th, McGhee wrote a letter to défendant, in which he 
States, among other things : 

"In regard to the bank at Rock Hill, I beg to say that I hâve ndjusted this 
matter, and there will be no necessity for you figuring in our transaction lu 
any way whatever." 

On the llth of April he presented and requested payment of a bill 
for $872.64, for advertising in some 42 newspapers, a list of which he 
furnished, stating that he desired to settle with the papers, that he had 
drawn a great many of his own checks and already mailed some of 
them, and exhibiting a bundle of checks and addressed envelopes. 
Three days later, a check for the amount was sent him from defend- 
ant's Atlanta office. On the 17th of April this check was deposited by 
him in the Bank of Johnston, S. C, to the crédit of J. Rutledge Mc- 
Ghee Advertising Agency, and in that name he checked out $708.70 
the same day, $57 on the 19th, and $100 on the 23d, or a total of 
$865.70. None of thèse checks was drawn in favor of or paid to any 
of the newspapers in question ; and plaintifï admits, as may hère be 
stated, that up to some two months after défendant wrote the letter 
on which the suit is brought he had not paid a single newspaper or 
reduced his debt to the Rock Hill Bank. On April 18th défendant 
was advised by this bank that McGhee's indebtedness to it, secured by 
assfgnment of the advertising contract, remained unpaid. Thereupon 
défendant at once took steps to stop payment of the check it had mailed 
him on the 14th, and wired him to return the same. He replied next 
day: 

"Oheck cashed and money disbursed, therefore cannot return; will expect 
it to be paid." 

Shortly afterwards the Bank of Johnston notified défendant that 
it had accepted the check in good faith and allowed the proceeds to be 
drawn out without notice that payment had been stopped. Later it 
brought suit, and défendant then paid the check on advice of counsel. 
Under date of May 3d, McGhee sent the following circular letter to 
ail the newspapers with which he had placed advertisements under his 
contract with défendant : 

"Check for the aecount of Swift advertising, which was carried by you and 
for which you rendered bill, has been held up. , The aecount was passed for 
payment and check was duly made out to you by us, when in the meantinie 
Swift & Co. stopped payment on the check then issued to us. We are writ- 
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ing to ask you to beat wlth us a llttle longer uiitU we can get the matter 
SitraightMied out wlth Swift & Co." , . , 

A few days afterwards, May I5th, he gave the RoçkHill Bank à 
sight draft on défendant for the, $872.64, payment of which was re- 
fused. . . 

[1, 2] In the meantime and at subséquent dates the défendant re- 
ceived letters inclosing bills from most of thé newspapérs which had 
carried the advertisements, including three pubhshed by McGhCe him- 
self. Amongst others, the Pee Dee Advocate, of Bennettsville, S. C, 
wrote to défendant and sent its bill, first on the 13th of April, again 
on the 28th of that month, and the third time about the Ist of June. 
In reply to that papér the défendant on June 5th wrote the ktter in 
suit, which reads as f ollows : 

"We liiive to acknowledge receipt of yours of the 28th inst., eoncernlng 
your chiiûi agaiust J. Rutledge McGhee's Advertising Agency for $9.60, for 
adveitisiug our fertilizers plaeed in your paper by Mr. McGliee'S Agency. 
In reply thereto we beg to say that we entered into a contraet with Mr. Me- 
Ghee by which we agreed to pay him $872.64, for carrying certain advertise- 
ments for us in certain papers in North and South Carolina. In cômpllance 
with our agreement, we mailed Mr. McGhee a clieçk for this aniount on thè' 
14th day of April, 1,917, with the expectatlon that he would apply the same 
to the payment of varions Mils, to varions newspapers, for this advertising. 
Prior to Issulng this check we reCeived notice from a Rock Hill Bank that 
Mr. McGhee has assigned his advertising contraet with us to that bank, to 
secure a loau; when 'our check was issued to Mr. McGhee, we had temporari- 
ly overlooked this fact, but, having It called to our attention, we proniptly 
stopped payment of check, under threat from the Rock HIll Bank that it 
would hold us responsible for amount thereof. Since we stopped payment of 
check we hâve recelVed information from the Bank of Johuston, Johnston, 
S. C, that they received this check fronl McGhee as a cash deposit, and that 
he has already cheeked out, apparently on his own private account, the full 
amount thereof. Having refusêd to pay the check, we are now' being threaten- 
ed by suit at the hands of the Johnston Bank, as well as the Rock Hill Bank, 
and we hâve been advlsed by our counsel not to pay either of thèse banks 
until required to do so by law. From the foregoing you can reudily seethat 
Jlr. McGhee's conduct in using the proceeds of this check for his own private 
ends, rather than in payment for advertising, as he should bave done, has 
complicated the .situation very much, and has made it Impossible for us to 
do anythlng in the premises until our légal rights and liabilities shall bave 
been settled. If you hâve any leverage by which you eau put pressure on 
Mr. McGhee to pay the amount due you, we trust you will proceed to do so, 
as you do not know us, aud we do not know you, in this transaction. We be- 
lleve that, If you will get sharply after McGhee, he wlU make arrangements 
to pay you, and "ôther newspapers similarly situated, the am«unt he justly 
owes you for thi^ advertising. Kindly let us hear from you with référence to 
this matter at your convenienee, and oblige." 

At the trial, in November, 1917, no attempt was made by testimony 
or otherwise to show that the letter sued on was written with any ma- 
hcious intent or purpose, and plaintiff admitted on the witness stand 
ail the facts above recited. The mère statement of thèse facts seems 
sufficient, under familiar principles of law, to answer the. plaintiff 's con- 
tentions. Even if it be conceded that the letter, or any part of it, was 
libelous per se, because of reflections upon the business integrity of 
McGhee, we are nevertheless of opinion that a verdict for défendant 
was properly directed on the ground, which the évidence puts bevond 
252 F.— 51 
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serious doubt, that the communication was both privileged and truth- 
ful. Indeed, the case is so clearly within the accepted définition of 
qualified privilège that we deem it quite unnecessary to argue the 
proposition or to cite authorities. It is.enough to say that the circum- 
stances fully justified défendant in writing the letter, ànd that it con- 
tains no statement or imputation to plaintifï's discrédit which is not 
confirmed by his own confession. 
Affirmed. 



BONFOET et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. August 12, 1918.) 

No. 5047. 

1. Oriminal TjAw ®=>814(1) — Instbitctions. 

Where, iinder the évidence, there mlght be a conviction on some of tho 
counts, If not on others, requested charge that, to convlct In this cause, 
certain matter must be proved, is bad, as requiring conviction or ac- 
quittai on ail the counts. 

2. PosT Obtice <s=4î)— Using Mails to Defraud— Persons to be Defraud- 

BD— KNOV(ri.EDGE AND INTENT. 

For conviction undér Pénal Code, i 215 (Comp. St. 1916, § 10885), of us- 
ing the mails to defraud, défendants, when forming the scheœe, need not 
hâve known the person named In the Indictment as defrauded or intend- 
ed to be defrauded, but are presumed as matter of law to hâve Intended 
to defraud ail who should deal with them pursuant to the scheme. 

3. PosT Office ®=>48(8) — Ubing Mails to Defraud— Vabiancb—"Moetqa(}e" 

AND Trust Deed. 

Vàriance between indictment for using mails to defraud, uslpg the 
Word "mortgage," and proof of "trust deed," is not substantial. Défend- 
ants In thelr advertlslng called the trust deeds mortgages, and the word 
"mortgage," when used in a descriptive sensé, bas no inhérent différence 
In meanlng from the words "trust deed." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Mortgage.] 

4. Criminal LAw <S=»1167(2) — ^Harmless Ebror—VarIance. 

Varlance between counts and proof could not hâve pre5udiced défend- 
ants, convicted only on counts as to whlch there was ho vàriance. 

In Error to the District Court of the United States for the Western 
District of Oklahoma. 

B. H. Bonfoey and another were convicted under Pénal Code, § 
215 (Comp. St. 1916, § 10385), and bring error. Affirmed. 

C. B. Stuart, A. C. Cruce, and M. K. Cruce, ail of Oklahoma City, 
0kl., for plaintiffs in error. 

John A. Fain, U. S. Atty., of Lawton, Okl. (Lai D. Threlkeld, Asst. 
U. S. Atty., of Oklahoma City, Okl, on the brief), for the United 
States. . : 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. Plaintiffs in error, hereafter called de- 
fendants, were convicted of a violation of section 215, Pénal Code (Act 

^z=>Toi other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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March 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. 1916, § 10385]). The 
indictment charged that the défendants devised a scheme to defraud 
certain persons named and other persons, to the grand jury upknown, 
as borrowers, and certain persons named and other persons, to the 
grand jury unknown, as investors. At the trial it did not appear that 
at the time the scheme was devised the défendants knew the persons 
whom it was alleged they intended to defraud, and theref ore it is claim- 
ed the défendants could riot hâve intended to defraud thèse persons. 
To carry out this contention, counsel for défendants asked the trial 
court to charge the jury as follov/s : 

"In oi'der to convlct the défendants in thls cause, the governuient Is required 
to prove beyond a reasonable doubt that the défendants formed a scheme or 
artifice to defraud eaeh and every one of tlie investors or borrowers named in 
the bill of indletmMit." 

[1,2] This request was refused. There were nine counts in the in- 
dictment, and the charge as requested would require a conviction or 
acquittai on ail of the counts. For this reason alone, the charge was 
properly refused. If the charge quoted was requested on the theory 
that it would compel the jury to acquit as to those counts where the 
person named as the one defrauded or intended to be defrauded was 
not personally known to the défendants when they devised the scheme 
to defraud, it was erroneous, as the défendants were presumed as a 
matter of law to hâve intended to defraud; ail persons who should deal 
with them pursuant to the scheme to defraud, whether they were 
known to défendants at the time the scheme to defraud was devised 
or not. , We therefore conclude there was no error in refusing the re- 
quest. 

[3] It is next claimed that there was a variance between the indict- 
ment and the évidence under some of the counts, in this : The indict- 
ment used the word "mortgage," and the évidence showed a "trust 
deed." This was not a substantial variance, for the défendants could 
not hâve been prejudiced. They were fully and fairly apprised of 
what they must meet by the allégations of the indictment. They had, 
in ail their circulars advertising their business, called thèse trust deeds 
"mortgages." When the word "mortgage" is used in a descriptive 
sensé, there is no inhérent différence in the meaning of the word and 
the words "trust deed." Bartlett v. Teah (C. C.) 1 Fed. 768; Platt 
v. Union Pacific Ry. Co., 99 U. S. 48, 25' L. Ed. 424; McLane v. 
Placerville S. V. R. Co. et al, 66 Cal. 606, 6 Pac. 748; Théodore Shil- 
laber v. John Robinson, 97 U. S. 68, 24 L. Ed. 967. 

[4] Moi-eover, the défendants were convicted on counts where the 
alleged variance did not exist, and the deed of trust could not hâve 
prejudiced the jury on thèse counts. 

The judgment below must therefore be afifirmed ; and it is so ordered. 
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BOND V. UNITED STATES. 

(Circuit Court of Appeala, Bighth Circuit. August 12, 1918.) 

No. 5076. 

1. Okiminal XiAW 1®=» 1088(1) — Appeai. — Recobd— Supervision bt Tbial 

Court. 

Tiie trial court should exercise supervision over the record certlfled, by 
excluding matters vedundant and immaterlal to the présentation of the 
question for review. 

2. Criminal IjAw ®=3ll51 — Appeal — Contintiance — Discrétion. 

Granting or refusing a continuance rests in tlie sound discrétion of 
the trial court, whose action will not be disturbed, except in a case of 
elear abuse of that discrétion. 

3. Criminai. Law <@=>503 — Contintiance — Absence of Attohnet. 

That attorneys employed by défendant, who expected to be présent and 
try his case, were uriable to be présent, does- not alone make refusai of 
continuance error; défendant having counsel présent to défend Mm. 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Ben Bond was convicted of conspiring for transportation and de- 
Hvery of intoxicants, in violation of Pénal Code, § 238, and brings 
error. Affirmed. 

Joe M. Adams and W. h. Chapman, both of Shawnee, Okl., for 
plaintifï in error. 

John A. Fain, U- S. Atty., of Lawton, Okl. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. [1] In this case, a record of 429 
printed pages has been presented to this court for the purpose of 
presenting an alleged error of the trial court in refusing to grant a 
continuance. The question could hâve been presented on a record 
of a dozen pages. We think the trial court ought to exercise some su- 
pervision over the record certified hère, by excluding redundant and 
immaterial matters. 

[2] It is well settled that the granting or refusing of a continu- 
ance rests in the sound discrétion of the trial court, and that its ac- 
tion will not be disturbed by this court, except in a case of clear abuse 

of that discrétion. Warren v. U. S., 250 Fed. 89, C C. A. ; 

Isaacs V. U. S., 159 U. S. 487-489, 16 Sup. Ct. 51, 40 L. Ed. 229. 

[3] The offense charged against Bond was that of conspiring with 
employés of an express company to transport and deliver intoxicat- 
ing liquor in violation of section 238, Pénal Code (Act March 4; 1909, 
c. 321, 35 Stat. 1136 [Comp. St. 1916, § 10408]). The affidavit in 
support of a continuance discloses that a firm of attorneys had been 
employed by the défendant, who expected to be présent and try his 
case, and that they were unable to be présent. It appears, however, 
that défendant did hâve counsel présent in court to défend him, and 

^ssaFor other case-i see saine topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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we cannot conclude, from an examination of the affidavit, that the 
trial court erred in refusing a continuance, saying nothing about an 
abuse of its discrétion. 

The judgment below should be affirmed ; and it is so ordered. 



ECLIPSE MACH. CO. et al. v. HARLEY-DAVIDSON MOTOR CO. et al. 
(Circuit Court of Appeals, Thlrd Circuit. May 25, 1918. Reliearlng De- 

nled July 20, 1918.) 
No. 2344. 

1. Patents ©==328 — Validitt and Infeingement— JIoToiiCTCLB CLUTcn. 

Ellett patents, relssue No. 13,554 (original Xo. 982,042), No. 1.018,890, 
and No. 1,071,992, each for a clutch for motorcycles, cover combinations, 
the fundaniental éléments of whlch were old In separate use, but dis- 
close patentable Invention In tUe combinations, Tlie reissue patent held 
not Infrlnged, and both. the others Infrlnged. 

2. Patents <S=»36 — Invention — Change of Position of Mectianism. 

A change of mechanlsm from one position to another, whereby a 
problem is solvod and new and usetul résulta are obtahied, Is an indica- 
tion of invention. 

3. Patents <S=75 — Validity— Priok Public Use. 

Use of an invention rehiting to mechanlsm of a motorcycle, which 
was necessarlly public, but whlch was not commercial, but solely for 
the purpose of expérimentation, and testlng its efflclency, is not such a 
public use as will invalidate a patent applied for more than two yeara 
thereafter. 

4. WoBDS AND Phrases— "Motobcycle." 

A "motorcycle" Is a bicycle propelled by a gasollne engine located In 
the frauie between the wheels. 

[Ed. Note.— For other définitions, see Words and Phrases, Second 
Séries, Motorcycle.] 

5. WoRDs AND Phrases— "Clutch." 

A "clutch" is a devlce Introduced In the transmission, some place be- 
tween the mechanlsm In which power is created and the mechanlsm to 
whlch It is applied, and serves to malce and breali the connection between 
the two. 

Appeal from tlie District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by the Eclipse Machine Company and another against 
the Harley-Davidson Motor Company and anoûier. Decree for de- 
fendants, and complainants appeal. Reversed. 

For opinion below, see 244 Fed. 463. 

Archibald Cox and Robert W. Byerly, both of New York City, and 
C. Iv. Sturtevant, of Washington, D. C, for appellants. 

J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelpliia, 
Pa. (W. S. Hodges, of Washington, D. C, of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree dis- 
missing a bill charging infringement of three closely related patents 
for motorcycle clutches. They are re-issue No. 13,554 (original No. 

«=>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered DlKests & Indeie» 
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982,042 of January 17, 1911); No. 1,018,890 of February 27, 1912; 
and No. 1,071,992 of September 2, 1913, issued to Frederick S. EUett, 
and are conveniently ref erred to throughout the record as the re-issue, 
second patent, and third patent. Of the several claims in issue the 
District Court found claims 1, 4 and 5 of the re-issue, and claims 1, 
8, 11 and 12 of the second patent not infringed ; and claim 1 of the 
third patent invalid because the date of invention was more than two 
years prior to the appHcation for the patent. R. S. § 4886 (Comp. 
St. 1916, § 9430). The complainants appealed. 

The suit is between the patentée and his manufacturing licensee and 
an alleged manufacturing inf ringer and its selling agent. 

[1] The inventions of the three patents relate to clutches for motor- 
cycles, each containing in variations of combination some of the same 
éléments. 

[4, 5] A motorcycle is a bicycle propelled by a gasoline engine lo- 
cated in the frame between the two wheels. The power of the en- 
gine is transmitted to the rear or traction wheel by some sort of trans- 
mission or connection. A clutch is a device introduced in the titans- 
mission some place between the mechanism in which power is created 
and the mechanism to which. it is applied and serves to make and break 
the connection between the two. 

In the art before EUett, the transmission consisted mainly of a belt 
or one or more chains Connecting the engine shaf t to the rear wheel 
so that when one moved the other moved and when one stopped the 
other stopped. Thèse direct connections, being fixed in the sensé dî 
not being détachable, produced obvious difficulties in riding and cre- 
ated dangers to the rider. They gave to the frame of the motorcycle — 
and to the body of the rider — the shock or jerk of each explosion of 
the engine. This caused discomfort and eventually fatigue. They 
made the start a dangerous and sometimes an adventurous feat, as 
the speed of the motorcycle (when raised at a standing start or after 
a pedal start) responded exactly and abrupdy to the speed of the 
engine. The stop involved the difïiculty of braking the engine long 
ènough and hard enough to overcome the monientum of the engine 
as well as the momentum of the vehicle. 

Direct transmission of power from engine to traction wheel made 
riding over sandy, muddy, rutty, and hilly roads difficult and danger- 
ous. This was due to the fact that in meeting the varied problems of 
road conditions, quick changes, both in lowering and raising speed, 
are necessary. In direct transmission there was no way to slow down 
the motorcycle without slowitig down the engine! In thus lowering-— 
and also in raising — the speed of the motorcycle by brake and engine 
control alone, the drag of the road on the traction wheel became at times 
greater than the power of the engine, causing the motor to stall, there- 
by stopping the movement of the vehicle and interrupting the pleas- 
ure of the rider. To avoid stalling, the natural inclination of the rider 
was to overcome road problems by maintaining speed even at the risk 
of falls and injury. 

To meét thèse problems the art resorted to several expédients. Thèse 
were compensating sprockets and belt tighteners or idlers which re- 
lieved somewhat the rigidity of the direct connection. There were 
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also invented several clutches having for their object the contiectîoti 
and disconnection of the pôwer transmission. Thèse, however, were 
not practically and commercially successful. 

Finally, Ellett, a young machinist employed by the complainant com- 
pany in its business of manufacturing coaster brakes and other bicycle 
appliances, invented the clutches of the three patents in suit. His in- 
ventive conception lay in placing in the hands of the rider a control 
over the motorcycle différent from and in addition to single engine 
control hy making à break in the transmission, whtTehy power can 
be applied or withdrawn, not abruptly at the caprice of the engine as 
in direct transmission, but by degrees at the will of the rider. The 
resuit operatively is an increase in the endurance of the motorcycle 
and a decrease of explosive shocks to the motorcycle and to its rider, 
a réduction of the likelihood of stalling, and, in meeting varied road 
conditions, the removal of the opération of the motorcycle from the 
arbitrary mechanical control of the motor to the instinctive control of 
the rider. The resuit commercially, it is claimed and not denied, is 
that every motorcycle now sold in this country (including those of the 
défendant) has a clutch embodying the fundamental combination of 
Ellett's invention as disclosed in his second and third patents. The 
motorcycle output for 1914 was 68,000, of which the défendant sold 
16,000. The clutches on ail thèse motorcycles, except those made by 
the défendant, were either purchased by their makers from the com- 
plainant Company or were manufactured under license. The défend- 
ant, admitting that its clutch contains the éléments of the Ellett clutch, 
asserts its right to manufacture and sell it without tribute to Ellett on 
the ground that his patents are invalid in view of the prior art, or, if 
^ valid, their claims, when properly construed, do not cover the def end- 
ant's construction. 

Each claim of the three patents in suit is a combination claim con- 
taining the same functional éléments, possessing essentially the same 
characteristics, but differing in some structural détails and in one im- 
portant functional opération. The invention, therefore, may be con- 
sidered first as a whole, and its différences, as appearing in the several 
patents, may be discussed later. 

Ellett's inventive combination consists fundamentally of three élé- 
ments, for no one of which he claims invention. Clutches, friction 
clutches, friction dise dutches were old in many arts, and friction dise 
motor clutches were not entirely new in the motorcycle art. Invention, 
if any, is to be found in the combination of éléments comprising the 
unitary structure. Thèse are : ! 

(1) One rotary member mounted upon another rotary member ; 

(2) Multiple flat friction dises alternately attached to eàch rotary 
member; and 

(3) Screw cam (nut and screw) which (a) is nonrotating and (b) is. 
connected with the friction dises in a manner to make or break the 
transmission of power by accurately controlling the amount or degree 
of connection or slippage of the rotating dises. 

The chief characteristics of the invention are that the two parts, car- 
rying altemate layers of dises, which by frictional contact and the re- 
lease thereof cause the transmission or withdrawal of power from 
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motor to whe&l, are both rotary parts, and that one is mounted upon 
tJhe- other in distinction from the customary mouriting side by side on 
the same shaft. The mountirtg of one rotary member upon the other 
(eaicli parrying its own friction dises) instead of mounting them side 
by side, met an absolutely essential requireraent of the motorcycle 
builder in saving practically one-half in the length of the shaft, in 
reduçing the over-all width of the machine, and in keeping the clutch 
practically within the vertical plane of the motorcycle. Thisis a prob-, 
lerti, pficuliar to a motgrcycle and of course is not présent at ail in an 
automobile with its abundance of space, .; . 

[2] A,ichange of mechanism from one position to ânother, whereby 
aproblem is solved and new anduseful results are obtained, is an in- 
dication oi invention. Mead-Morrison Mfg. Co. v. Exeter Mach. Co., 
225 Fed. 489, 140 C. G: A. 531. •_ 

The next élément of the invention is multiple friction dises asdis- 
tinguished from cône dises. The peculiarity of the multiple dise type 
is that ail the dises are free to move laterally so that a given weight 
— say 10 pounds — applied to the pile oi dises produces a pressure of 
10 pounds on each of the entire séries of surfaces in contact. By mere- 
ly multiplying the number of dises, the same 10 pounds can be made 
to give a gripping force of 20, 30, 40, 50 and 100 pounds, and so on, 
according to the number of dises, the applied pressuré of 10 pounds 
remaining the same. In a motorcycle where the parts are light and 
the space is limited there is an advantage in multiplying the number 
of thin dises over increasing the initial pressure. The gripping pres- 
sure of friction dises does not affect the ease of engaging and dis- 
engaging the dises. This is an advantage over the cône clutch, to dis- 
engage which it is necessary to apply force sufficient to overcome the 
friction caused by the vvedging pressure of one gripping surface on 
the other. The grip of multiple dises is released simply by releasing 
the applied force. 

While Ellett cannot claim the invention of friction dises, he is to 
be credited with selecting dises of the type that ail motorcycle makers 
now useto the exclusion of ail other types. 

The remaining élément is the screw or screw-cam, which serves to 
actuate the dises. Simple as it is — being nothing more than a screw 
turned with nice calculation as to its function — its importance to the 
art is recognized by every motorcycle manufacturer using a clutch. 
There seems to be no substitute for it. Lightly as the défendant 
speaks of it, it nevertheless clings to it. It is f ound to be an actuating 
device of sufficient stability to prevent variations of pressure on the 
dises, and, consequently, undesirable variations of the speed, caused 
by the jar and shoek incident to motorcycle riding. It is also suffi- 
ciently accurate to permit just the range of dise slippage required to 
give the rider the exact power he desires. 

Fine gradations of pressure and slippage to produce corresponding- < 
ly fine gradations of movement, extending to less than ^/le of an inch 
on the dises, cannot, of course, be made by the joggling hand of the 
rider and can only be made by a dise actuator that has précision of 
pressure. Other actuators, such as face cams, forks, levers, appar-: 
ently, will not do. The pitch of the screw can be fixed with extrême 
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accuracy and its actuation of the dises initially or after wear can be 
nicely calculated. If a screw is the only thing that will produce this 
resuit, there is merit akin to invention in finding that thing, simple as 
it is. 

The operative utility of a clutch combining thèse three correlated 
éléments, briefly stated, is found in the ability of the rider to drive the 
engine at one speed and the traction wheel at another, and to move 
the engine without moving the wheel at ail, and, conversely, to move 
the wheel without moving the engine. Such control over the povver 
and traction of a motorcycle by which its power and traction mechan- 
ism can be operated independently or interdependently at will, makes 
the rider a part of the vehicle in the sensé that in learning what it can 
do, he soon learns to ride it under varied road conditions with the same 
involuntary exercise of will or instinct that a person employs in walk- 
ing and running. If Ellett was the first to make this possible or prac- 
ticable (and such he seems to be), he bas a claim to invention, even 
though in doing it he combined means separately found in the art. 

In view of the importance of this case to the motorcycle art and 
of the very serious conséquences of a décision adverse to the de- 
fendant, one of the largest producers of raotorcycles in the world, 
we bave given the immense record in this case and the extended art 
cited against the patents full and careful considération at the cost of 
no little labor. We do not think it necessary to the décision to review 
in this opinion the testimony and the prior art or to set forth the me- 
chanical détails of the inventions in suit. It will suffice to state their 
fundamental éléments and différences with a brevity consistent with 
a proper understanding of their functions. 

In approaching a separate considération of the three patents it is 
to be noted that in the clutch of each patent there are the same three 
éléments — superimposed rotary members, multiple friction dises alter- 
nately attached to each rotary member, and screw cam actuating means. 
In ail, the f unction of the rotary members is the same ; there is a varia- 
tion in the function of the screw cam with a retlected variation in 
the function of the friction dises. 

In the clutch of the Ellett re-issue, the screw actuator opérâtes (by 
Connecting mechanism) directly on the rotary members, causes a com- 
pression of their attached friction dises and makes a connection 
whereby power is transmitted from motor to wheel. A release of 
the actuator séparâtes the dises and breaks the connection and trans- 
mission. Gradations of contact and power tran.smission are made by 
the hand of the rider on the actuator lever. The resuit operatively is 
that the change of power is imperfect except when made by an ex- 
pert rider, and the resuit mechanically is the breaking of balUbearings 
when pressure is inexpertly applied. 

For thèse reasons this clutch was not commercially successful. 
About 500 were made when their manufacture was discontinued. 

At about the time of the invention of the clutch of the re-issue 
(March, April or May, 1908), Ellett învented the clutches of the sec- 
ond and third patents. As they were mechanically more complex 
than the first and more costly to manufacture, he laid them aside in 
his employer's model rootti wh'ile theclùtch of the re-issue was beine 
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tried out. Upon its failure, the clutches of the second and third pat- 
ents were taken out and patented three or four years after they had 
been invented, tested, and found satisfactory. 

The clutch of the second patent has the same three fundamental 
éléments as the clutch of the re-issue. The function of the rotary 
members is the same, the function of the multiple dises is somewhat 
différent, but the function of the screw actuator, while still that of an 
actuator, is reversed. Tliis reversai is not a reversai of mechanism 
resulting in the same function, but it is a reversai of mechanism which 
produces a différent function. Instead of moving the actuator by 
hand to make the dise contact and power transmission, as in the 
clutch of the re-issue, there is provided in the clutch of the second 
patent a plurality of springs which normally hold the dises in a grip- 
ping engagement or constant contact, whereby complète transmission 
of power is efïected and maintained. The actuator in the clutch of the 
second patent is used not to make but to break contact of the dises, 
and when moved by hand it acts in opposition to the springs and op- 
érâtes to break the transmission. This organization obviâtes the 
conséquences of inexpert transmission of power and of breakage in- 
cident to the clutch of the re-issue and makes the improved clutch as 
easily operated by inexpert as by expert riders. This change estab- 
lished the success of the invention. 

The clutch of the third patent differs essentially from that of the 
second only in the position of the springs, which are mounted in the 
end of one rotary member so as to make the springs accessible and 
easily adjustable. Typical claims of the re-issue, second, and third 
patents are quoted in the margin.^ 

1 Clalm 1 of re-isHiie, No. 13,554 : 

"The oombination with a rotary shaft, of a hub fa.stened upon one ena 
thereof, a concentiic wheel mounted for free inovement upon said hub, one 
or more friction disks connected to the hub iX)sitioned in a chamber provided 
therefor between th.e liub and wheel and adapted to engnjre a friction member 
or members on the wheel, a fi-^ced nut mounted eoncentrically at the outward 
endof the hub, a screw passing through said nut, means for imparting a 
turnlng movenient to said scr.ew, and mean.s rotating with the hub and actuat- 
ed by the screw whereby the inward movement of the screw will be Im- 
parted to the friction disk or disks." 

Olaim 1 of No. 1,018,890 (second patent) : 

"ïhe combinatlon with a rotary member, of a concentrlc wheel mounted for 
free rotation on said rotary memlier, a friction disk carried by said wheel 
on the interlor thereof, a plurality of friction disks carried by said rotary 
member and engaging said iirst mentioned disk, a plurality of springs for 
normally holding said disks in gripping engagement, and means Independënt 
of the rotations of said wheel and said rotary member for actuating the 
springs to release the clutch members and comprising a tixed cam member, a 
revoluble cam member and a thrust bearing." 

Clalm 1 of No. 1,071,992 (third patent) : 

"In a clutch for motorcycles, the combination of a stationary member, a 
rotary member mounted on said stationary member, a wheel rotatably mount- 
ed on said rotary m«mber, a plurality of friction disks adapted to form a 
driving connection between said rotary member and said wheel. a plate ar- 
ranged on the outer end of said rotary member, au axialïy movable disk car- 
ried by said rotary member, a plurality of springs arrangea between said 
axlally movable disk and said plate and adapted to normally press said 
friction disks Into gripping engagement, and means independënt of the rotation 
of said rotary member and said wheel adapted to move said axially movable 
4Usk so as to release said friction disks." 
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After Ellett's first patent had been issued and the application for 
the second had been filed, and after the complainant licensee had put 
upon the market the multiple spring clutch of the second and third 
patents, the défendant Harley-Davidson Motor Company, in the sum- 
mer of 1911, manufactured for its 1912 motorcycle model a clutch 
which it itself admits contains the éléments of the Ellett clutches, and 
which the learned trial judge found bears "more than a substantial 
likeness" to the clutch of Ellett's third patent. 

Being charged with infringement, the défendant présents several 
grounds of défense, ail of which we hâve very carefuUy considered, 
and but two of which require discussion in this opinion. 

The first défense is, that under a proper interprétation, the claims 
of the Ellett patents, considered with référence to their character 
and scope, are invalid because anticipated by the prior art and by 
prior uses; or, if valid, they are not sufficiently broad in view of the 
prior art to cover the organization of the alleged infringing device. 
We shall postpone the considération of the last proposition and dispose 
of the first two by holding the claims of the three patents hère in issue 
valid as showing patentable invention. As against the défense that 
the re-issue is invalid because of "new matter" or that rights of the 
défendant intervened during the patentee's delay in applying for it, 
we hold the re-issue valid and controlling ,upon the défendant. Wheth- 
er Harley improperly acquired knowledge of the Ellett clutch and in- 
corporated it in the alleged infringing clutch manufactured by the 
défendant — an issue raised by the plaintiflf and joined by the défend- 
ant — ^is not necessary to décide in view of our conclusion upon another 
phase presently to be stated. Certain it is that the circumstances 
show that at the time the défendant was developing and testing its 
clutch, Harley was not ignorant of the Ellett invention. 

The défendant charges further that the second and third patents, 
even though disclosing patentable invention, were invalidly issued be^- 
cause of public use more than two years prior to the filing of the 
applications. With this contention, so far as it is applied to the third 
patent, the trial court agreed. We are constrained to disagree with 
the learned trial judge in holding the third patent invalidly issued, 
not upon the law applicable to the question, but upon bis finding of 
fact. He stated in his opinion that "the invention had been perfected 
and the device put to use not only before the Harley filing date but 
so long before his own application" that the statutory time given El- 
lett in which to apply for a patent had passed, and that, consequently, 
he prima facie had lost his right to a patent. 

_ In so ruling the learned trial judge applied to the facts the unques- 
tioned law, that: 

"Abandonment to the public, or such dedlcatlon to be Inferred from publie 
commercial use, is Inconsistent with the claim of an exclusive proprietary 
right and is sufflcient ground for the déniai of a grant for a patent. When 
mOre than two years elapse after the Invention is made, the inventor must 
assume the burden of excusing the delay and overcomlng the presumption of 
dedication from commercial use." 

[3] It is upon the évidence excusing the delay and overcoming thç 
presumptioii of dedication, the burden of which the patentée assumed, 
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that we differ with the leamed trial judge in our conclusions. We 
think that Ellett has sustained the burden, which the law imposed upon 
him, by showing very satisfactorily, indeed, very certainly, that there 
was not a commercial use of the invention and there was not a public 
use of it more than two years prior to the filing of applications for pat- 
ents, and that such use as there was, though in public, was purely expér- 
imental and was necessary to test out his invention by long rides and by 
différent riders.- Elizabeth v. Paving Co., 97 U. S. 126, 24 L. Ed. 1000 ; 
Beedle v. Bennet, 122 U. S. 71, 76, 77, 7 Sup. Ct. 1090, 30 L. Ed. 1074; 
Harmon v. Struthers (C. C.) 57 Fed. 642. Thèse tests, when madcy 
demonstrated that the device was satisfactory and complète. It was 
not patented at that time because the inventer neither had money nor 
could he borrow money with which to procure patents, and for the ad- 
ditional reason that he could induce no one to manufacture the clutch 
because of its complexity and cost at a time when clutches were not 
generally known or demanded by motorcycle riders. It was af ter the 
clutch of the re-issue had been tried and had failed, and before the de- 
fendant came upon the market with the Harley clutch that Ellett suc- 
ceeded in enlisting the interest of his employer and in obtaining the 
manufacture of the clutch and its oflfer to the trade. He then promptly 
applied for and obtained the second and third patents. There was a de- 
lay of from three to four years between the invention of the clutches 
of the second and third patents and the filing of applications for pat- 
ents. Without repeating the large amount of testimony upon this issue, 
it will be sufficient to state that we are of opinion that Ellett did not by 
any affirmative act or public use of his invention abandon it or dedi- 
cate it to the public, and that any presumption arising from his delay 
in patenting his invention bas been met and overcome by évidence in 
quantity and character sufiicient to satisfy the law in this regard. 

We hold that the second and third patents were not invalidly is- 
sued upon the ground assigned. 

The remaining issue is infringement. This involves an interpréta- 
tion of the claims of each patent to détermine whether in view of the 
prior art they are broad enough to cover the organization of the al- 
leged infringing device. 

The plaintifïs maintain that the claims of the re-issue (of the first 
patent) are for a pioneer invention consisting of three fundamental 
éléments, and as thèse éléments are found in the defendant's device, 
it infringes. On first view this would seem to be true. It would cer- 
tainly be true if the défendant employs the three fundamental élé- 
ments of the re-issue (which it admits using) to perform the functions 
and to produce the reSults they perfortn and produce in the clutch of 
the patent. If the defendant's device does this and does more by in- 
fringing the improved mechanism of the second and third patents, 
it would still infringe the re-issue. But if the three fundamental élé- 
ments of the re-issue are présent in the defendant's device) yet are 
there employed in a way difïerent from that taught by the re-issue, and 
are caused to function in a way not suggested by its disclosures, and 
to produce results wholly différent from those intended by the inven- 
tioti, then the invention of the re-issue is not of that primary and fun- 
damental type which would hold the défendant to infringement. 
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It should be remembered that the claims of the re-issue are combi- 
nation claims containing éléments with clearly disclosed functions, 
the essential characteristic of which, as we hâve stated repeatedly, is 
the pressure of the screw cam on the rotary members to make con- 
tact and the release of the pressure to break contact. In the organiza- 
tion of the defendant's clutch, contact (with power transmission) is 
obtained (and maintained) by spring pressure on the dises, not by 
screw pressure manually applied as in the clutch of the re-issue, and 
contact in the defendant's clutch is broken by pressure of the screw 
cam or its équivalent, not by the release of pressure of the screw cam 
as in the clutch of the re-issue. This différence in opération reflects 
the différence in mechanism. It is not a mère reversai either of mech- 
anism or function, but it is a positive différence, as the functions of 
two of the three éléments in the defendant's clutch are not suggested 
by the disclosures of the re-issue. A very good évidence of this is, 
that when EUett conceived a new function for his three éléments in 
co-action with springs (similar to the organization of the defendant's 
clutch subsequently made) he was awarded a patent for it on the the- 
ory not that it was an improvement upon the clutch of the re-issue 
but that it was a conception of something novel and something différ- 
ent from the clutch of the re-issue, and therefore involved invention. 

Moreover, if in the defendant's clutch the spring pressure means 
were omitted, the three éléments of the re-issue wotild remain but they 
would not co-act in the manner disclosed by the re-issue or in any 
other manner. In other words, the clutch would not work. Similarly, 
it would not infringe. Therefore, while the défendant has taken the 
three éléments of the re-issue combination claims (each being old), arid 
has used them, it has not used them in the way in which they were 
used in the combination device of the re-issue. And it is only in the 
combination that invention is found. What the défendant did was 
to take the three old éléments (either from Ellett or from the art, it 
makes no différence which), and give one — the screw cam — an entire- 
ly new function, cause another — the friction discs^to operate in an 
entirely différent way, and employ the remaining élément (the super- 
imposed rotary members) in the way disclosed by the invention. This 
so utterly breaks up the combination that in our view the defendant's 
clutch does not infringe the combination claims of the re-issue. 

But in avoiding inf ringement of the re-issue the défendant has f all- 
en into infringement of the second and third patents. This is due 
to the fact that it has taken the same three éléments found in ail the 
patents and has used them or their équivalents, not differently, but 
in the way claimed by the second and third patents. 

The Harley clutch appears by the exhibits to be mounted on the 
rear wheel of the motorcycle, although manifestly it is sometimes 
mounted on a counter-shaft between the motor-shaft and the rear 
wheel. The reissued patent shows the Ellett clutch mounted, on the 
motor-shaft; the third patent on a counter-shaft. This différence in 
the positioning of clutches, the défendant maintains, requires a sub- 
stantial différence in their organization. It maintains, further, that 
the claims of the patents relate only to a clutch on the motor-shaft or 
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oh a CoUnter-shàft, while its clutch -is on neither, beîng mounted on 
the hub of the traction wheel. It therefore seeks to limit the claims 
of the patents to a clutch on the motor-shaft and on a counter-shaft. 
Without repeating thé discussion upon the claims of the patents, we 
are satisfied that they are sufficiently broad tO cOvêr clutchés regulat- 
ing the transmission of power locatéd on the traction wheel as well 
as on the motor-shaft or on a countër-shaft. The clutch of the pat- 
ents is se arranged functionally that it makes no différence whère it is 
placed, that is, whether on the motor-shaft, on a coùnter-shâft, or on 
the traction wheel, for the reason that it makes no différence to which 
rotary member of the clutch power is first applied. The co-actihg func- 
tions of the two are identical whichever is the power-giving and the 
power-taking member in the passage of power f rom motor to wheel. If 
the power is given to the inrier rotary: member directly f rom the motor- 
shaft,. it is transmitted by compression bi thé friction dises to the outer 
member, and thence carried to the traction wheel. Or, if the clutch be 
placed upon the traction wheel, it is transmitted from the motor-shaft 
by chain to the outer rotary member of the clutch, and then carried 
through the compressed dises to the inner member where it is con- 
veyed to the hub of the traction wheel. Or, if placed on â counter- 
shaft, the power coming from the motor-shaft is first carried to the 
rotary member with which it is connected by chain and then similarly 
conveyed through the dises by friction pressure to the other member, 
whichever it may be, and is thence carried by chain to the traction 
wheel. Therefore, in principle, the friction clutch of the invention 
opérâtes equally well wherever placed. We are of opinion, that in- 
fringement is not avoided by placing the clutch on the wheel instead 
of on a counter-shaft or on the motor-shaft. 

The organization of the defendant's clutch embraces' the superim- 
posed rotary members of the patents, the multiple friction dises of 
the, patents, means for making contact by spring pressure and for 
breaking contact by exerting force in opposition to the spring pres- 
sure, not literally by the screw cam of the patents, but by another 
mechanism, which the défendant admits and we hold to be its équiv- 
alent'. ' 

As we view the organization of the defendant's clutch, it comprises 
ail the éléments of the claims of the second and third patents in suit ar- 
ranged by a différent positioning of the clutch on a motorcycle and by 
an inversion of parts to perform the sâme functibns and prbiduce the 
samé results. While there are many différences betweeri' the infring- 
ing clutch and the clutchés of the two patents in structural détails, 
we see no différence in theîr fundamèntal éléments df in the fuhctions 
théy perform. Therefore, we find infringement of the claims of the 
second and third patents in suit and direct that thé decree below be 
reversed and that another decree be entered in accordance with this 
opinion. ' 
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NATIONAL CTEOLB, DAUGHTKRS OF ISABELLA v. NATIONAL OEDEIl 
OF DAUGHTKRS OP ISABELLA. 

(District Court, N. 0. New York. August 1, 1918.) 

No. 191. 

1. CoBPORATiONS <ê=>49(2) — Names — Mutual Societies. 

In suit by plaintiff, a Conneetieut corporation, to enjoln défendant, a 
New Yorli corporation, incorporated prior to plalntifC, from using the 
name "Daughters of Isabella" in and as a part of its name, and from 
carrying on Its corporate busines.s anywliere and everywhere, held re- 
lief would be denied, tliere being no évidence of f raud, etc., on tlie part of 
défendant, which prior to plaintifC had establishied subordinate branclies 
and used ttie name in ail states outside of Conneetieut, wliere it had been 
enjoined from using the same. 

2. CoEPOBATioNS <S=>49(2) — Names— Mutual Societies. 

In suit by plaintiff, a Conneetieut corporation, to enjoin défendant, a 
New York corporation incorporated prior to plaintiff, from using the 
name "Daughters of Isabella," etc., held, that the superior right of plain- 
tiff, if it ever existed, to use said name outside of Conneetieut, had, as 
against défendant, been lost by nonuser, abandonment, and lâches. 

3. Bquity (@=371(1)— Lâches and Acquiebcence— Lapsb of Time. 

Mère lapse of time not being of the essence of lâches or acquiescenee, 
the surrounding facts and circumstances are to be considered as well às 
the rights and interests of ail eoncerned. 

4. lNJU?icTioN cg=34 — Natuke of Remedy. 

Injunctlons are granted to prevent, not to redress, injuries. 

In Equity. Suit by the National Circle, Daughters of Isabella, 
against the National Order of the Daughters of Isabella. Bill dis- 
missed. 

See, also, 232 Fed. 907. 

This is a suit in equity brought by the plaintifif, National Circle, 
Daughters of Isabella, a corporation of the state of Conneetieut, to 
enjoin the défendant, the National Order of the Daughters of Isa- 
bella, a New York state corporation, from using the name "Daughters 
of Isabella" in and as part of its corporate name, or in carrying on its 
corporate business and activities anywhere and everywhere. The 
plaintiff claims a prior and exclusive right to the sole use of this 
name or thèse words "Daughters of Isabella." This is denied by the 
défendant, which is the prior corporation in date of incorporation, and 
prior to plaintiff in establishing subordinate branches and using the 
name in ail the states where used outside of the state of Conneetieut. 

Borden H. Mills, of Albany, N. Y. (Charles F. Roberts, of New 
Haven, Conn., of counsel), for plaintiff. 

P. H. Fitzgerald, of Utica, N. Y. (E. L. Smith, of Utica, N. Y., and 
Bernard E. Lynch, of New Haven, Conn., of counsel), for défendant. 

RAY, District Judge (after stating the facts as abovc). In or about 
the month of May, 1897, a voluntary unincorporated association of 
ladies, exclusively of the Catholic faith, was organized at New Haven, 
Conn., under the name "The Ladies' Auxiliary of Russell Councîl, No. 

.@=9For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexée 
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65, Knights of Colunibus." In fact, while a separate organization, it 
wâs auxilîary to the body known as "ICnights of Colùi^bus.'* It used 
a ritual, songs, odes, and installation exercises which were in the main, 
if not entirely, prepared by pne Daniel E. Colwell, who was then na- 
tional secretary of the Knights of Columbus. This ritual, etc., was 
founded on the historical incident ôf the sale by Queen Isabella of 
Spain of her jewels to furnish the means to equip the expédition of 
Colûmblis which resulted in the discovery of America. After a time 
allusion was made to said Queen ôf Spain in such ritual. At some 
time, not many months after the organization of such voluntary un- 
incorporated association, some of the members thereof, both in public 
and private, and in speaking of the association between themselves 
and tô others, referred thereto as "Daughters of Isabella," and thus 
such persons applied that name thereto and to the members thereof. 
Just how or when the name originated does not further appear. In or 
about 1898, at a meeting of the association, a committee was appointed 
to consider the subject of incorporating under the name of "Daughters 
of Isabella." Nothing of any account was done by them, however, 
until 1904. In 1901, about, some of the members of this association, 
"The Ladies' Auxiliary of Russell Council, No. 65, Knights of Colum- 
bus," procured and began to wear publicly a society pin on the face of 
which was displayed the figure of a bell with the letters "î" and "S" 
on either side thereof. 

On the I2th day of February, 1904, at a meeting of that associatiori, 
the members of such association présent voted to incorporate under 
and pursuant to the laws of the state of Connectiçut under the name 
"Daughters of Isabella, No. 1, Auxiliary to Russell Council, No. 65, 
Knights of Columbus," and Mardi 7, 1904, certain members of the 
said association were incorporated under that name in the state of 
Connectiçut, and thereafter there were received into membership there- 
in ail of the members of said unincorporated association who desired to 
join. This Connectiçut corporation, "Daughters of Isabella, No. 1, 
Auxiliary to Russell Council, No. 65, Knights of Columbus," bas never 
dissolved or wound up its affairs or ceased to exist, but is to-day an 
existing corporation of the state of Connectiçut; but it is claimed by 
the plaintiff that such corporation bas become a part and parcel of 
the plaintiff hère, "The National Circle, Daughters of Isabella," as 
one of its courts, and that it is now one of its subsidiary circles. The 
National Circle, Daughters of Isabella, the plaintiff herein, was there- 
after and at the January, 1907, session of the General Assembly of 
the state of Connectiçut, by act approved July 25, 1907 (Sp. Acts 1907, 
p. 402), duly incorporated by a spécial act of said General Assembly 
under the corporate name "The National Circle, Daughters of Isabel- 
la;." This was done on the application of the incorporators named in 
the articles of incorporation so granted March 7, 1904, to the said 
"Daughters of Isabella, No. 1, Auxiliary to Russell Council, No. 65, 
Knights of Columbus." To the plaintiff corporation by.guch, spécial 
a,ct >vap granted power to establisli branches. Thère is nO; claim or 
preté^is,e that the plaiiitiff corporation of July, 1907) absqrbed pr su- 
perséded or took the place of the former corporation of March 7, 1904, 
btrt tîiat the earlier corporation became affiliated with and a part of the 
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later corporation, this plaintiff, as one of its subordinate branches or 
circles. The plaintifï's attorney so stated in the beginning of the trial. 
In the meantime and on the 24th day of June, 1903, and about nine 
months before the organization or incorporation of the first Connecti- 
cut corporation, and four years before the incorporation of the second 
Connecticut corporation before described, certain ladies and gentlemen 
of the city of Utica, Oneida county, in the state of New York, and 
that vicinity, eight in nvimber, ail of the Catholic faith, organized and 
duly incorporated, under and pursuant to the corporation laws of the 
state of New York, the défendant corporation by and under the name 
"Daughters of Isabella," and on that day its articles of incorporation 
were duly filed and it became a body corporate of the state of New 
York under its laws. Subsequently and on the 7th day of August, 
1905, the name of this corporation was duly changed to "The National 
Order of the Daughters of Isabella." It commenced its corporate 
activities at once on its incorporation in 1903, and established subor- 
dinate branches or courts in différent places in the state of New York, 
and also in several other states of the United States. Thèse courts, 
with the dates, respectively, when established and where located, ap- 
pear in table "A" annexed. In so establishing courts and extending 
its activities the défendant, by its agents or officers, went into the state 
of Connecticut about April 10, 1904, and established a court at Nauga- 
tuck, and March 12, 1905, March 14, 1905, May 5, 1905, May 21, 1905, 
June 4, 1905, January 7, 1906, March 4, 1906, January 20, 1907, May 
3, 1908, and April 4, 1909, organized and established courts at other 
places in the state of Connecticut. 

The articles of incorporation of this New York corporation do not 
exprfssly— that is, in terms — state any purpose of the corporation to 
establish courts or subordinate branches anywhere, and the plaintiff 
claims that ail of its acts in so doing were ultra vires, null and void, 
and in violation of the plaintiff's rights. Such articles of incorporation 
do state, however, "the territory within which its opérations are to 
be principally conducted is the United States of America and the Do- 
minion of Canada." Thèse subordinate courts or branches of the de- 
fendant corporation are not parties to this suit. It is évident that be- 
cause of its activities or popularity, or for other legitimate reasons, 
the défendant corporation was prospérons, and through thèse courts 
extended its affiliated membership into several states of the United 
States before the plaintiff established circles there. The plaintiff cor- 
poration has established circles in the states named in table "B," an- 
nexed hereto, only and on the dates given therein. The membership 
of thèse courts and circles, respectively, is given in "A" and "B." I 
find no substantial évidence of fraud or deceit or of misrepresentation 
to any one made by défendant or its authorized officers or agents in es- 
tablishing thèse courts. They seem to hâve been established because 
of the superior or greater activities of the défendant corporation. It 
is évident f rom "A" and "B" that the défendant was the first to es- 
tablish itself, through its courts, in the following states of the United 
States, viz. Pennsylvania, Georgia, Wisconsin, New York, lowa, Kan- 
sas,, Nçw Jersey, South Garolina, Flqrida, Illinois, Mississippi, Vir- 
252 F.— 52 
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ginia, Oklahoma, Louisiana, Missouri, Nebraska, Wyoming, Rhode 
Island, Texas, Oregon, South Dakota, California, Massachusetts, Ida- 
ho, New Hampshire, North Dakota, Vermont, Indiana, Minnesota, 
Washington, Montana, Maryland, and perhaps other states before the 
bringing of this action. 

The pertinent clauses of the articles of incorporation of the New 
York corporation read as f ollows : 

"1. That the naine of said corporation sliall be the Daughters of Isabella. 

'^2. The partlcular objects for vvhlch said corporation Is to be formed are : 

"A. For the purpose of promotlng the social and Intellectual standing of 
its members. 

"B. For literary purposes. 

"C. For the purpose of rendering such aid and assistance among its mem- 
bers as shall be désirable and proper, and by such lavvful means as to them 
shall seem best. 

"3. The territorj' within which its opérations are to be principally conducted 
is the United States of America and the Dominion of Canada. 

"4. The principal office of said corporation is to be loc-dted in the city of 
TJtica, Oneida county, New York. 

"5. That the number of its directors shall be six." 

The pertinent clauses or sections of the Connecticut corporation, 
plaintiff hère, read as f ollows : 

"Sec. 2. The objects and purposes of said corporation shall be to render 
pecunlary aid and assistance to sick and distressed members and to the beue- 
liciaries of members, whether such sickne.ss be temporary or incurable, and to 
render pecuniary aid toward def raylng the funeral expeuses of members, and 
to proraote social and intellectual intereourse among its members. * * * " 

"Sec. 4. Said corporation shall hâve power to locate and establish state and 
district circles, local or subordiiiate circles, or other branches or divisions 
thereof under the nanie of Daughters of Isabella, composed of members of tbe 
order in any town or city in this state, or in any other state of the United 
States, or in any other country, and said .state, district, or local circles, or 
other branches or divisions, when so established, shall be governed and man- 
aged by such laws, by-lavvs, rules, and régulations as said coriMjration shall 
détermine; and said corporation may enforce such laws, by-laws, rules, and 
régulations against any such state, district, or local circle or circles, or other 
branches or divlsi(ms in any court of this state, or of any other state of the 
United States; and said corporation may grant charters to such state, dis- 
trict, or local circles, or other branches or divisions, and may autborize such 
state, district, or local circles to make, subject to the approval of the National 
Circle or some authorized oflicer thereof, such local by-laws as the needs of 
any state, district, or local or subordinate circle, or other branch or division 
may seem to requlre. * » * " 

"Sec. 6. Said corporation sliall be governed, managed, and controlled by tbe 
constitution, by-laws, rules, and régulations adopted by the voluntary asso- 
ciation known as the National Body of the Daughters of Isabella formed pur- 
suant to the amendment to the articles of incorporation of the Daughters of 
Isabella, Nq. 1, Auxiliary to Russell Council, No. 65, Knlghts of Col.umbus, 
approved by the secretary of the state, November 5, 1004, and now in force, 
until the same are legally changed, altered, amended, or repealed. 

"Sec. 7. AU funds and other property now belouging to the said voluntary 
association known as the National Body of the Daughters of Isabella are by 
this resolution made the funds and property of the coriwratlon herein created, 
and subject to its constitution, by-laws, rules and régulations." 

October 21, 1907, on complaint of "The Daughters of Isabella, No. 
1, Auxiliary to Russell Gouncil, No. 65, Knights of Columbus," and 
"The National Circle, Daughters of Isabella," the said two corporations 
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so organized and incorporàted in the state of Connecticut, an action 
in which said two corporations were parties plaintiff was commenced 
and thereafter prosecuted in the superior court of the state of Con- 
necticut against "The National Order of the Daughters of Isabella," 
the New York corporation, Annie E. Smith as state régent of the state 
court of the said order in the state of Connecticut, and also the sev- 
eral courts of the said "The National Order of the Daughters of Isa- 
bella," naming them as courts organized and doing business in the state 
of Connecticut. This complaint alleged the said voluntary association; 
the said name thereof ; the idea on which based ; the adoption and use 
of odes ; the adoption and use of said pin in 1900; the use of the name 
"Daughters of Isabella" ; and says the complaint, "and said name 
'Daughters of Isabella' became the name by which the members of said 
organization were known among themselves and by many persons un- 
connected with said organization." The complaint also alleged the in- 
corporation of March 7, 1904, in the state of Connecticut ; the use of 
the same constitution, etc., as that of the voluntary unincorporated as- 
sociation ; the aniendment to the articles of incorporation and the for- 
mation of four subordinate branches in said state ; also the said in- 
corporation by spécial act at the January session of the Connecticut 
Législature, approved July 25, 1907, and the affiliation of the subordi- 
nate branches therewith ; also the organization and incorporation of 
said New York corporation; an application by it to the secretary of 
state of Connecticut to do business in the state of Connecticut and the 
déniai of same, and the application by one Neary for a spécial charter 
creating him and others a corporation in Connecticut under the name 
of "The National Order of Daughters of Isabella" and the refusai of 
the Législature to grant same ; also the said change of name of the 
New York corporation, and that thereafter, with knowledge of the 
aforesaid facts, the said Neary and others unknown organized "sub- 
ordinate branches or courts of the said New York corporation, 'The 
National Order of the Daughters of Isabella,' " within the territory of 
the state of Connecticut at places named. The said complaint also al- 
leged that said défendant "The National Order of the Daughters of 
Isabella" had designated said courts and claimed the right so to do as 
"Daughters of Isabella," and that the members thereof were known 
among themselves by that name. The complaint then alleged confu- 
sion, etc., in name; that many persons joined the one body under the 
belief they were joining the other in the state of Connecticut, and that 
said New York corporation was seeking to organize other courts "with- 
in said state," to the irréparable injury of plaintiffs, and also alleged 
false représentations "zi'ifhin the state of Connecticut." The complaint 
demanded damages, and an injunction restraining the New York cor- 
poration "from establishing any further branches within the state of 
Connecticut under said name or title Daughters of Isabella," and also 
restraining the said branches of the New York corporation "now in 
existence within the state of Connecticut from continuing to use said 
name or title." 

Althôugh said New York corporation had established a large num- 
ber of courts in several of the states of the United States other thaï" 
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the State of Connecticut, and was engaged in so doing, no complaint 
was made thereof, and no relief was demanded or claimed restraining 
the New York corporation, or the other défendants, f rom estabHshing 
courts. Cl- using the name "Daughters of Isabella," anywhere outside 
of Connecticut or in other states than Connecticut. In other words, 
under the allégations of the complaint and the issues framed by the 
answers, the right of the New York corporation to use the name 
"Daughters of Isabella," and to establish its courts in states outside 
the state of Connecticut, or states other than the state of Connecticut, 
was not challenged or in issue. A substituted complaint was filed, but 
this did not broaden the issue, and the injunction demanded was only 
to reach to the State of Connecticut. This action was brought to trial, 
after demurrers had been filed and heard, in March, 1910, and the 
following judgment rendered March 7, 1910, viz. : 

"AVhereupon it is adjudgéd tliat the défendant, the National Order of the 
Dauglitèrs of Isabella, and its servants and agents, be, and it is hereby, en- 
joined, under a jtenalty of one thousand dollars, frora ^tabllshing any fur- 
ther branches within the state of Connecticut under said name or title 'Daugh- 
ters of Isabella,' and that ail sul)ordinate branches of said National Order of 
the Daughters of Isabella now in existence within the state of Connecticut be, 
and the same are hereby, forever prohiblted and enjoined, under a slmilar 
penalty of one thousand dollars, from using said name or tltle, and that the 
plaintifCs recover of the défendants twenty-flve dollars damages, and the costs 
taxed ut dollars and cents." 

The following findings of f act in that Connecticut case are pertinent : 

"(1) That the plaintiff was organized as a voluntary beneflt association 
by women of the Catholic faith, in May, 1897, under the name of 'The Ladies' 
Auxiliary of Russell Oouncil, No. 65, Knights of Columbus.' 

"(2) That from the time of its formation the members of this association 
made much use of the nàme of Isabella, a queen of Spaln, in thelr cérémonies, 
ritual, and songs, and were in the habit of culling each other 'Daughters of 
Isabella.' 

"(.3) That early in 1898 the asisociatlon by vote appointed a committee to 
consider the matter of incorporation under the name 'Daughters of Isabella,' 
but no further action was taken at thtit time. 

"(4) That as early as 1901 the association adopted and its members began 
to wear publicly a society pin on the face of which were displayed letters 
and symbols indicatlng 'Daughters of Isabella, and by that name the as- 
sociation and its members tlien were commonly known and called among 
themselves and informally by the outside public. 

"(5) That said association originated and was the first to use said name 
In this state as a naine for a society and its members, and it and its succest- 
sors hâve continued to use said name constantly until the présent time. 

"(6) That on February 12, 1904, this association voted to be incorporated 
under the laws of thisi state under the name 'Daughters of Isabella, No. 1, 
Auxiliary to Russell Oouncil, No. 65, Knights of Columbus,' and on the 7th 
of March, 1904, said association was so incorporated, and it bas continued 
to be known as the 'Daughters of Isabella,' and the members thereof to be 
known among themselves and to the public generally by that name. 

"(7) That thèse articles of incorporation contained no provision for the es- 
tablishment of branches of the corporation. 

"(8) That before March 7, 1904, no other persons, or society, or corporation, 
had adopted and were using the name 'Daughters of Isabella' in this state, 
and no other organlzation was known by that name to the plaintiffs, or to the 
publie generally in this state. 

"(9) That said corporation was duly organized by the members of the orig- 
inal voluntary association, who became membevs of said corporation; and it 
adopted the same constitution, used the same cérémonies, ritual, songs, society 
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pin, and insignla, and continued to earry ont the plans and purposes of the 
original voluntary association, and to use and be conimonly known by the 
nanie 'Paughters of Isabella.' 

"(10) Tliîit said corporation urion its organlzation became and thereafter 
continned to be the successor in title and ail other respects to ail the rights 
and privilèges of said original voluntary association, includlng the rights 
.to use the nanie 'Daughters of Isabella.' 

"(11) That said corporation made an amendraent to Its articles of incorpora- 
tion, which was flled wlth the secretary of state Xovemher 5, 1904, and by 
which it was authorizod and empowered to establish branches under the 
nanie 'Daughters of Isabella,' and to give to such branches and thelr members 
the right to use said name. 

"(12) That under authority of said amendment the plaintifC corporation 
fornied four sut)ordinate branches with a niembership of about fifteen hun- 
dred, and ail of the members bave been always known among tlieniselves 
and to the public as 'Daughters of Isabella.' 

"(l.S) Tliat at the January session of the General Assembly of Connecticut, 
in 1907, ail of the incorporators named in the articles of incorporation grant- 
ed to the iilaintiflf on Mareh 7-, 1904, ail of whom were members of said cor- 
])oration organized thereunder, for and in behalf of the plalntiff and ail of 
its subordinate branches at that time in existence, made application for and 
were granted by a spécial act a charter by which said incorporators and 
those associated with them were created ti body, politlc and coriiorate, under 
the name and title of 'The National Oircle, Daughters of Isabella,' wlth au- 
thority to establish branches in Connecticult and elsewhere. * * * " 

"(24) That of the fourteen courts or branches of the défendant New York 
corporation ail except three were organized and established in Connecticut 
since the filing of the articles of Incorporation of said corporation with the 
secretary of this state. * * * " 

"(27) That in DeceiTiber, 1906, the défendant New York corporation estab- 
lished a state court within this state, known as the 'State Court of the Na- 
tional Order, Daughters of Isabella,' of which the défendant Annie E. Smith 
is the régent and chief executive offlcer. The state court was composed of 
the subordinate courts or branches in the state. 

"(28) That said state court, said Annie E. Smith as its régent and chief 
executive offlcer, and the défendant William J. Neary as the agent and so-call- 
ed tei-ritorial régent of said défendant New York corporation, liave carried 
on within this state an active canii)aign for the organization therein of sub- 
ordinate courts, or branches of said New York corporation under the name 
and title 'I>aughters of Isabella," and hâve organized and established the sub- 
ordinate brandies or courts which are named as défendants in this action, 
liaving together a niembership of about flfteen hundred. Some of thèse courts 
were orlginally branches of the plalntiff corporation, which they liave per- 
suaded to leave and to join the New York corporation. 

"(29) That said défendant New York corporation and each of its subor- 
dinate courts or branches in this state, through thelr agents and territorial 
régent and other offlcers, by speeclies, advertisements, arguments, the circu- 
lation of literature, and the holding of public meetings and other means, 
hâve been attempting and threatening, and still are attempting and threat- 
ening, to organize other subordinate courts or brandies of said New York 
corporation within this state, under said name and title 'Daughters of Isa- 
bella.' 

"(.'ÎO) That ail of the défendants, by thelr acts within this state, hâve in- 
vaded the rights acquired by the plaintiffs; they hâve seriously and irrep- 
arably injured the plaintiffs' property in their name, which is essential to 
thelr corporate existence; they hâve oecasioned loss and damage to the plain- 
tiffs by confusing thelr identity; they bave reduced the membership of the 
plaintiffs by persuading some of thelr subordinate branches to leave them 
and Join the New York corporation, and hâve hindered the plaintitïs' growth 
in nunibers and In new branches, and thus they hâve diminished mater: al- 
ly the plaintiffs' means and oi)portunities for carrying on the business and 
objects for which they were organized; they hâve considerably reduced the 
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pliiintiffs' pecunlary income, thereby decreasing tlieir power to enjoy the ad- 
vantages they designed to secure by their association and incorporation; and 
thelr continued use of thls name will hâve tlie natural and necessary tend- 
ency completely to destroy the plalntifts' corporate life. * • * " 

"Second. The following conclusions hâve been reached: 

"(1) That, having proved the facts alleged in the complaint, the plalntiflfs 
were entitled to the relief asked for. 

"(2) That the plaintifCs hâve acquired the exclusive right to use the name 
'Daughters of Isabella' within thls state. 

"(3) That when the plaintlffs had acquired sueh a right the défendant for- 
eign corporation should be restralned from using that name In thls state, or 
one so slmilar as to confuse, mislead, or deceive the public, to the injury of 
the plalntifts. 

•■(4) That the défendant corporation's name is so slmilar to the plaintlffs' 
name as to confuse, miedead, and deceive the public, to the Injury of the 
plaintlffs. 

"(ô) That the plaintlffs' exclusive right to its name Is one that carries with 
it the presumption of injury by interférence, for which there is no adéquate 
remedy at law, and which, therefore, a court of equity will restrain." 

On appeal no error was found, and the judgment of the superior 
court was affirmed. 

It is seen that this judgment of the Connecticut courts only assumes 
to find and adjudge that the plaintlffs, and its or their predecessor, the 
unincorporated association, was the first to use the name "Daughters 
of Isabella" in the state of Connecticut, and only assumes or purports 
to adjudge the rights of the parties in that state. It is not gênerai in 
its findings or adjudication. It settled, and settles forever, the rights 
of the parties in that state and no other. Reynolds v. Stockton, 140 
U. S. 254, 264, 265, 266, 11 Sup. Ct. 773, 35 L. Ed. 464; Radford v. 
Myers, 231 U. S. 725, 733, 34 Sup. Ct. 249, 58 L. Ed. 454; Vicksburg 
V. Henson, 231 U. S. 259, 269, 34 Sup. Ct. 95, 58 L. Ed. 209. It is con- 
fîned in the issues framed, in the findings and in the terms of the de- 
cree itself , to the rights and acts of the parties in the state of Connecti- 
cut. The cause of action in that case is not identical with the one al- 
leged in the instant case. The finding is explicit, referring to the unin- 
corporated association : "(5) That said association originated and was 
the first to use said name in this state [Connecticut] as a name for a 
society and its members," etc. ; and, among the conclusions, "(2) That 
the plaintifïs hâve acquired the exclusive right to use the name 'Daugh- 
ters of Isabella' within this state [Connecticut]." 

From the rendition of that judgment, in March, 1910, down to the 
commencement of this action, about January or February, 1916, the 
défendant, at large expenditure of money, effort, and time, has been 
engaged in forming and establishing courts, and using the name 
"Daughters of Isabella" as applied thereto, in a large number of the 
States of the United States, and was the first so to do. The défend- 
ant corporation was so engaged in establishing courts in New York 
and several other states prior to the Commencement of that action in 
the superior court of the state of Connecticut, and has been so engaged 
ever since. Ko légal action was taken to challenge or restrain suçh use 
of the name Daughters of Isabella in either of the states outside of 
Connecticut, or the establishment of such courts, which now hâve a 
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membership of some 25,000, until the commencement of this action, in 
the year 1916. 

The acts and rights of the parties in the state of Connecticut and 
not elsewhere were pleaded, put in issue, tried, and adjudicated in and 
as to the state of Connecticut alone. 

In Radford v. Myers, 231 U. S. 726, 733, 34 Sup. Ct. 249, 252 (58 
L. Ed. 454), the court said : 

"Judgments beconie estoppels because they affect matters upon which the 
parties liave been hearfl, or huve had an opportunity to be heard, but are 
not oouclusive upon matters not in question or Imuiaterial. Reynolds v. 
Stoclvton, 140 U. S. 254, 268, 269 [11 Sup. Ct. 773, 35 L. Ed. 464]." 

In Reynolds v. Stockton, supra, the court, in speaking of section 1, 
art. 4, of the fédéral Constitution (the fuU faith and crédit clause), 
£aid: 

"It does not deniand tliat a judgment rendered In a court of one state, vvith- 
out tlie jurisdiction of the person, shall be recognized by the courts of anotlier 
state as valid, or that a judgment rendered by a court which has Jurisdiction 
of the person, but which is in no way responsive to the issues tendered by 
the pleadings, and is rendered in the actual absence of the défendant, niust 
he recognized as valid In the courts of any other state. The requirements 
of tbat section are fulfilled when a Judgment rendered in a court of one state, 
Avhich has jurisdiction of the subject-matter and of the person, and which 
Is substantlally responsive to the issues presented by the pleadlngs, or Is ren- 
dered under such clrcunistances that it is apparent that the defeated party 
was in faet heard on the matter determined, is recognized and enforced in 
the courts of another state. • • ♦ 

"We are not concerned in this case as to the power of amendment of 
pleadings lodged in the trial court, or the efCect ôf any amendment niade un- 
der such power, for no amendment was made or asked. And, without amend- 
ment of the pleadings, a judgment for the recovery of the iwssession of real 
estate, rendered in an action whose pleadings dlselosè only a elaim for the 
possession of personal property, cannot be sustained, although Personal serv- 
ice was made upon the défendant. The Invalldity of the Judgment dépends 
upon the fact that it is in no manner responsive to the issues tendered by 
the pleadings. This idea underlies ail litigation. Its eniphatic language is 
that a Judgment, to be concluslve upon the parties to the litigation, must be 
responsive to the matters controverted. Nor are we concerned with the 
question as to the rule which obtains In a case in which, while the matter 
determined was not, in fact, put In issue by the pleadings, it Is apparent 
from the record that the defeated party was présent at the trial and actually 
litigated that matter. In such a case the proposition, so often afflrmed, that 
that is to be considered as done which ought to hâve been donè, may hâve 
weight, and the amendment which ought to hâve been made to conform the 
pleadings to the évidence may be treated as having been made. Hère there 
was no appearanee after the flllng of the answer, and no participation In the 
trial or other proceedings. Whatever may be the rule where substantial 
ainendments to the complaint are permitted and made, and the défendant 
responds thereto, or where It appears that he takes actual part in the litiga- 
tion of the matters determined, the rule is unlversal that, where he appears 
and responds only to the complaint as filed, and no amendment Is made there- 
to, the judgment Is concluslve only so far as It détermines matters which 
by the pleadings are put In iSsue. And this rule, which détermines the con- 
clusiveness of a judgment rendered in one court of a state as to ail subsé- 
quent inqulries In the courts of the same state, enters Into and llmits the 
constltutlonal provision quoted, as to the full faIth and crédit which must 
be given In one state to judgments rendered In the courts of another state. 
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"'The Inqnlry Is, had the court jurie^lcdon to the estent elalmed? "Ju^ 
rlsdlctlon" aiay be deflned to be the ri^ht to adjudicate eoncerning the sub- 
ject-matter In the given case. To constitute thls there are three essentials: 
First, the court imist hare cognizance of the class of cases to which the one 
to be adjndged belongs; second, the proper parties must be présent; and, 
third, the point decided must be, in substance and effect, within the issue. 
• * * Persons, by becoming suitors, do not place themselves for ail pur- 
poses under the control of the court, and it Is only over thèse particular iu- 
terests. which they choose to draw in question, that a power of judicial dé- 
cision arlses.' And again: 'A judgraent upon a matter outside of the issue 
must, of necesslty, be àltogether arbitrary and unjust, as it concludes a point 
upon which the parties hâve not been heard. And it is upon this very ground 
that the parties hâve been heard, or bave had the opportunlty of a hearing, 
that thë law gives so conclusive an effect to niatters udjudieated. And this 
is tlie principal reason why judgments becouie estoppels. But records or 
judgmeiits are not estoppels with référence to every matter contained in 
them. They hâve such elficacy only with respect to tUe substance of the con- 
troversy and its essential concomitants.' " 

In Vicksburg v. Henson, supra, 231 U. S. at page 269, 34 Sup. Ct. 
99, 58 L. Ed. 209, the court said: 

"It Is well settled, however, that a deeree is to be construed with référence 
to the issues it was meant to décidé. GraUain v. Railroad Company, .3 Wall. 
704, 710 [18 T.. Ed. 2471: Reynolds v. Stockton, 140 TJ. S. 254 111 Sup. Ct. 
773, ,S5 L. Kd. 4(Î41 ; Viofesburg v. Vicksburg Water Works Co., 206 V. S. 496, 
B07 [27 Sup. et. 762, 51 I* Ed. 1155]; Haskell v. Kansas Natui-al Gas Co.,. 
224 U. S. 217, 22,3 [.32 Sup. Ct. 442, 56 L. Ed. 7881. In Barnes v. Chicago, M.. 
& St. P. Ry. Co., 122 U. S. 1, this court, speaklng by Mr. Chief Justice Waite, 
said (page 14 [7 Sup. Ot. 104.3, 1050 (.30 L. Ed. 1128)]) : 'Every deeree in a suit 
in equlty must be coiisîdered in connection with the pleadings, and, if its 
language is broader than Is required, it will be limited by construc-tlon so- 
that its effect shall be such, and such only, as is needed for the purposes of 
the cnso that bas been mnde and the issues that hâve been declded. Graham, 
V. Railroad Co., 3 Wall, 704 [18 L. Ed. 247].'" 

[ 1 ] And independent of this, the plaintiiï hère is not entitled to the 
injunction or relief demanded. Hanover Star MilHng Co. v. Metcalf,. 
and Allen & Wheeler Co. v. Hanover Star Milling Ce, 240 U. S. 403, 
36 Sup. Ct. 357, 60 L. Ed. 713. Those cases were decided in one opin- 
ion, and concerned the use of a trade-mark or name "Tea Rose" as ap- 
plied to fleur. The gist of the décision as applicable hère is that : 

"The common law of trade-marlss is but a part of the broader law of un- 
falr compétition. Wliile counnon-law trade-marks and the right to their ex- 
clusive use may be classed ainong property rights, the right grows out of use 
and not mère adoption. Where two parties independently employ the same 
trade-mark or name, not in gênerai use and susceptible of adoption, upon 
goods of tlie same class but in separate and remote njarkets, the question of 
prior appropriation is legally insigniftwint in the al>sence of intent on the part 
of the later adopter to take the beiieflt of the réputation, or to forestall extenT 
sion of the trade, of the earlier adopter. While proi>erty in a trade-mark Is 
not limited, so far ^s its use has extended, by territorial lx>unds, the earlier 
adopter may not monopolize markets tliat \ù» trade has never réached and 
whcre the niark signifies not his goods but thoge of aaother. So far as con- 
troversy over a trade-mark concerns intrastate distribution as distingulshed 
from Interstate trade, the subject Is not wlthln the govereigtn power of the 
United States. 

"Trade-mark rights, lilie others that rest in user, may be lost by abandon- 
ment, nonuser, lâches, or acqulescence. Where a later adopter, ta good faith 
and without notice of its use ia other territory by an earlier adopter, e^- 
pends money and effort in building up a trade in à territory which the ear- 
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lier adopter hai? left unocpupied for a long period — in this case more tlian 
t'orty yeurs— andinto whieli his trade would not naturally expand, the ear- 
lier adopter is estopped to assert trade-murk infringement in that terrltory." 

The défendant corporation in the instant case was the first to lise 
the name "Daughters of Isabella" in connection with and as a part of 
its corporate name in every state of the United States where used, ex- 
cept the state of Connecticut, and there was no intent or piirpose on its 
part to take the benefit of the réputation of the unincorporated Con- 
necticut voluntary association, pr to forestall the extension of the busi- 
ness of that association. The défendant was the first to incorporate 
(June 24, 1903), and at that time the unincorporated association had 
made no efïort to extend its activities or the use of the name, so far as 
it had used the name, outside the state of Connecticut. March 7, 1904, 
about nine months thereaîter,. it did incorporate as "Daughters of 
Isabella, No. 1, Auxiliary to Russell Council, No. 65, Knights of Co- 
lumbus." That corporation still exists and retains that name. It \yas 
not until July 25, 1907, that the plaintiff hère incoiporated or came 
into existence. This was about four vears after the incorporation of 
the défendant. During ail that four years the défendant was active 
in extending its activities and membership into some 15 of the various 
States of the United States, viz. Pennsylvania, Georgia, Wisconsin, 
New York, lowa, Kansas, New Jersey, South Carolina, Florida, Illi- 
nois, Mississippi, Virginia, Louisiana, Oklahoma, and Missouri. Since 
that time the incorporation of the plaintiff (July 25, 1907), and prior 
to the commencement of this action, the défendant has extended its 
activities and membership into the states of Nebraska, Indiana, Massa- 
chusetts, Wyoming, Rhode Island, Texas, Oregon, South Dakota, Cali- 
fornia, Ohio, Idaho, New Hampshire, North Dakota, Vermont, Min- 
nesota, Washington, and Montana, and also into the District of Colum- 
bia, and has also been increasing the number of its courts and its mem- 
bership in most or ail of the other states named. 

May 2, 1909, the défendant established its first court in Massachu- 
setts, and January 21, 1912, or 1913, the plaintiff estabhshed its first 
circle in that state. November 12, 1911, the plaintiff established its 
first circle in the state of Illinois (Calumet Circle, No. 22, at Chicago, 
111.) ; but July S, 1905, the défendant had entered that state and estab- 
lished a court at Chicago, No. 41 ; and February 10, 1907, another 
court at Chicago, No. 62 ; and April 26, 1908, another court, No. 84, 
at Rock Island, 111.; and August 31, 1908, still another at Chicago, 
No. 89 ; and July 27, 1909, still another at Chicago, No. 1 12 ; and the 
same year, July 11, another at Blue Island, 111. ; and October 24, 1909, 
still another at Chicago, No. 120; and in 1910 two more in Chicago, 
Nos. 124 and 135. September 22, 1910, Catherine Keleher, Ann Kele- 
her, Catherine Laske, Helen Boyer, and Agnes Wisla filed with the sec- 
retary of state of the state of Illinois articles of incorporation, stating, 
^'The name of such corporation is Daughters of Isabella, Illinois Cir- 
cle" ; the object for which it is formed is : 

"The object for whleh It is formed is to render peeuniary aid and assis- 
tance to siclc and distressed members, and to tlie t)eneflciaries of members, 
whether such sickness be temporary or incurable; to render peeuniary aid 
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towards defraylng the funernl expenses of mfunbprs, the funds for paj'lng 
ail benefits to be rals«d by purely voluntary and charitable contributions; to 
promote social and intellectual Intereourse aniong its menibers ; and for 
literary purposes." 

It was to be managed by a board of five directors. 

October 3, 1911, a certificate of àmeijdrlient to such last-named cor- 
poration was filed, which stated that it was signed by ail the directors 
and members of said corporation, "Daughters of Isabella, Illinois Cir- 
cle," and was signed by Agnes Wisia, Helen M. Boyer, Ann Keleher, 
Catherine Keleher, and Catherine Laske, showing a membership of 
five persons. This amendaient enlarged the object and purposes of the 
corporation, granted power to locate and establish district, local, or 
siibordinate circles "under the namé Daughters of Isabella," in the state 
of Illinois "or elsewhere," to adopt by-laws, etc., to purchase and holcî 
ail kinds of property, and elect and appoint ail proper officers. Neither 
the original nor the amended certificate of incorporation makes any 
référence to either the New York corporation or the Connecticut cor- 
porations. 

February 26, 1912, Victoria Warnesson, Rhona Flynn, Belle V. 
Casey, Jule Warnesson, and Lilah McManus filed articles of incorpora- 
tion in the office of the secretary of state of the state of Illinois under 
fhe narrie "Ladies of Isabella," the corporation to be govérilèd by a 
board of five directors, and giving as its object: 

'"Sie object for which it is formed is for the purpose of promotlng the so- 
cial and intellectual standing of Its members, who at àll tlmes must be mem- 
bers In good standing of the Roman Catholic Chnrch; for literary purposes; 
for the purpose of rendering such aid and: assistance among its members, 
their designated heirs and relatives, as shall be désirable and proper, and 
by such lawful means as shall bé deemed best by them." 

September 25, 1911, the five directors of the first-named Illinois cor- 
poration, "Daughters of Isabella, Illinois Circle," and who constituted 
its entire membership, resigned as directors thereof, and on the same 
day such members thereof, said Catherine Laske, Ann Keleher, Cath- 
erine Keleher, Agnes Wisla, and Helen M. Boyer, proceeded to elect 
Mar}' E. Booth, Mary E. Boland, Catherine J. Colwell, Agnes M. Fin- 
nigan, and Agnes J. Kay, ail of New Haven, state of Connecticut, and 
ail being members of said Connecticut corporation, "National Circle, 
Daughters of Isabella," directors of such Illinois corporation. There- 
upon the meeting was adjoumed. This is the only business this Illi- 
nois corporation ever did, unless it be that the foUowing may be called 
doing business, viz. : After being elected directors of the Illinois cor- 
poration, and on the 2d day of November, 1911, said Agnes M. Fin- 
nigan, Anna E. Kay, Catherine J. Colwell, and Mary E. Booth, as. 
"Board of Directors of the Daughters of Isabella, Illinois Circuit," pe- 
titioned the National Circle, Daughters of Isabella, and its board of di- 
rectors, said Connecticut corporation, therein reciting the incorporation 
of the Illinois corporation, the élection of Mary E. Booth as président 
and Catherine J. Colwell as secretary thereof, and that at a meeting of 
the directors thereof it had been voted, November 2, 1911, as follows: 

"That the président be, and hereby is, appointed a committee of one to pré- 
pare, or cause to be prepared, a pétition or application to the National Circle,. 
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Dauffliters of Isabelbi, and to tlie board of direction thereof, setting fortli the 
iistory of tlie Incorporation and orgauization of tlie Daughters of Isalx-Ua, 
Illinois Cii'cle, and tlie faets witli référence to the présent control of sald 
corporation, and to request, in our nanie and by our authority, tliat a contract 
of aftiliation be arranged between the National Circle, Daughters of Isabella, 
as organized nnder the laws of the state of Connecticut, and the Daughters 
of Isabella, Illinois Circle, as aforesaid, whereby said latter corporation may 
secure the right to use the ritual, jMssvvords, and other secret work of the 
National Circle, Daughters of Isabella, to hâve représentation in the Na- 
tional Circle, and whereby any lodges or circles organized under the charter 
of the Daughters of Isabella, Illinois Circle, may he governed and oontrolled, 
in so far as the same can be lawfully done, by the otflcers, and under the con- 
stitution, laws, rules, and régulations, of the said National Circle, Daughters 
of Isabella, so as, in effect, to make the two organizations one body, and, so 
far as practlcable, under one management, and to stlU maintaln the corporate 
existence of both organizations. And we hereby further direct our président 
and secretary to prépare, or cause to be prepared, such a contract, and, after 
the same has been duly approved by a vote of both parties thereto in such 
luanner as may be necessary, to sign and exécute the same in our behalf, 
and, subject to the supervision of this board, to c-arry the provisions thereof 
into full force and effect as soon as practlcable." 

And that a contract pursuant thereto had been prepared and was sub- 
mitted for the considération of the board, and which also recited and 
stated that "The National Circle, Daughters of Isabella," had never 
qualified to do business in the state of Illinois, and had no right to es- 
tablish branches in said state, and "consequently has no right to es- 
tablish branches in that state (Illinois), or to use the name Daughters 
of Isabella therein ; and inasmuch as the said IlHnois corporation now 
controls the exclusive right to the use of said name, and the right to 
establish branches or circles in said state of Illinois," and that as it 
might not be possible for said Connecticut corporation to secure the 
right to do business in some of the Western states without the payment 
of prohibitive fées, and "inasmuch as the charter granted by the state 
of Illinois can be filed in such states at nominal expense/' etc., and 
"as furthermore the Illinois Circle now has an application for the in- 
stitution of a large circle in the city of Chicago," etc., the petitioners 
asked earnest considération of the pétition, etc. This pétition was 
executed at New Haven, Conn., November 2, 1911, by Agnes M. Fin- 
nigan, Anna E. Kay, Catherine J. Colwell, and Mary E. Booth, as 
"Board of Directors of the Daughters of Isabella, Illinois Circle." 

Thereupon, on the same day, at New Haven, in the state of Con- 
necticut, the said National Circle, Daughters of Isabella, passed a reso- 
lution to exécute the proposed contract ; and on the same day, Novem- 
ber 2, 1911, at New Haven, Conn., the proposed contract was executed 
by signing "The National Circle, Daughters of Isabella, by Mary E. 
Booth. Daughters of Isabella, Illinois Circle, by Mary E. Booth. At- 
test: Margaret E. Stammers, Secretary The National Circle, Daugh- 
ters of Isabella. Attest; Catherine J. Colwell, Secretary Daughters 
of Isabella, Illinois Circle." That contract so signed by the persons 
named, ail residing in the state of Connecticut and ail officers in the 
National Circle, Daughters of Isabella, this plaintiff, but elected in the 
manner aforesaid controlling officers of the said Illinois corporation, 
surrenders the control and management of the Illinois corporation to 
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the Connecticut corporation, this plaintiff, makes it suljordinate there- 
to, and in effect purports to amalgamate it therewith. If of any force 
or effect whatever, it constitutes a surrender of its corporate rights and 
powers to the said Connecticut corporation and a consent to be govern- 
ed and ruled by its constitution and by-laws. It does not, in ternis 
or by implication, purport or attempt to transfer to the Connecticut 
corporations, or either of them, the right of the Illinois corporation to 
the name "Daughters of Isabella," or its right granted by the lUinois 
charter to use such name in the state of Illinois. Clearly the agreement 
had no such effect. 

November 12, 1911, nine days thereafter, Calumet Circle, No. 22, 
was instituted at Chicago, 111., according to the sworn list furnished by 
Joséphine C. Curran, National Secretary of National Circle, Daugh- 
ters of Isabella, this plaintiff. This was the first attempt of the plain- 
tiff corporation to organize and do business in the state of Illinois. 

At this time the défendant, as we hâve seen, had some nine courts 
duly organized and doing business in the city of Chicago and other 
points in the state of Illinois, the earliest of which was established in 
1905. Clearly the défendant corporation was first to enter and do 
business in the state of Illinois and use the name "Daughters of Isa- 
bella" therein. It was not molested or interfered with in so doing 
from 1905 down to November, 1911, when plaintiff sought to estab- 
lish its first circle in that state. I am unable to see that this plaintiff 
has gained any right or rights in the state of Illinois to use the name 
Daughters of Isabella as against the défendant corporation by or 
through the incorporation of the said "Daughters of Isabella, Illinois. 
Circle," and the attempt to place it under the control ot the plaintiff,. 
the Connecticut corporation, and confer rights in the manner pointed 
out. The Illinois corporation is not a party to this suit. After the 
agreement between the said named persons residing in Connecticut 
who were officers of the plaintiff and who had caused themselves to 
be elected officers in the Illinois corporation, and themselves as ofiî- 
cers of and representing the said Illinois corporation, the plaintiff cor- 
poration attempted to organize and conduct circles in Illinois, but not 
as "Daughters of Isabella, lUinois Circle." The Connecticut corpo- 
ration, this plaintiff, was not granted any right by the state of Illinois 
to do business in the state of Illinois. I do not think the agreement 
referred to conferred any right on the plaintiff against the défendant 
corporation. If the plaintiff had the right to enter the state of Il- 
linois and establish circles and do business there, such right was not 
superior to the right of défendant corporation long established in that 
state under the name National Order of the Daughters of Isabella. 
The state of Illinois has done nothing to exclude either party from the 
state or interfère with their using their corporate names in such state. 
After November 12, 1911, there was some conflict between certain 
of the memhers of the two organizations, this plaintiff and this de- 
fendant, in the city of Chicago, state of Illinois. It seems to me 
unnecessary to go into the détails of those conflicts. The ladies con- 
cerned were and are raost estimable ladies of the Catholic faith, and in 
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most matters seem to hâve acted in good faith in matters more or less 
involved in this most unfortunate litigation. The members of the 
courts established by the défendant claimed the right to use the name, 
and, under the leadership of the ofiîcers of the complainant corpora- 
tion, the members of the circle established in 1911 claimed the exclusive 
right to the name in Illinois and elsewhere. The courts of Illinois 
were not invoked nor hâve they been at any time since. 

It seems that the Connecticut corporation claims the sole and exclu- 
sive right to use the name "Daughters of Isabella" not only in Illinois, 
but everywhere, while the défendant, the New York corporation, by 
virtue of its priôr incorporation and its first occupancy, etc., of ail ter- 
ritory outside of Connecticut, and its first use of the name in ail 
territory outside of Connecticut, claims the right to continue the use 
of that name everywhere outside of Connecticut. Except in Con- 
necticut, the Législature of no state bas been appealed to nor hâve 
the laws of any state been invoked. When the défendant the "Na- 
tional Order of the Daughters of Isabella" entered the varions states 
of the United States where it has gone, except Connecticut, the plain- 
tifï corporation, "National Circle, Daughters of Isabella," had no 
circles, business, or business réputation in such states. It had made no 
attempt to enter such states and establish circles. This is true also 
of the first Connecticut corporation and of the unincorporated Con- 
necticut voluntary association. There was no attempt by défendant to 
circumvent or injure the plaintiiî. There was nothing to indicate that 
the plaintifif or the first Connecticut corporation was seeking or would 
seek to enter or use the name in those states or intended so to do. So 
far as appears, the défendant corporation or its incorporators were 
the first to think of a national body of Daughters of Isabella. It was 
not seeking or attempting to take the benefit of the réputation of the 
Connecticut voluntary association outside o£ Connecticut, for it had 
none, and it was not seeking to forestall the extension by it of the use 
of the name Daughters of Isabella in other states, for the Connecticut 
association was making no attempts or efforts to extend itself or its 
activities into other states. 

The name Daughters of Isabella was not in gênerai use by the Con- 
necticut voluntary association, or by any one, until the défendant, 
in 1903, organized and incorporated and extended itself into the va- 
rious states named. Clearly, it seems to me, in 1907, when the plain- 
tifif was incorporated in Connecticut, the first Connecticut corpora- 
tion, Daughters of Isabella, No. 1, Auxiliary to Russell Council, No. 
65, Knights of Coliunbus, had no exclusive right to the use of the 
name Daughters of Isabella outside the state of Connecticut which it 
could confer on or transmit to the plaintiff corporation when it came 
into being, especially as against this défendant. 

It seems to me that the principles enumerated in Hanover Star Mill- 
ing Co. V. Metcalf and Allen & Wheeler Co. v. Hanover Star Milling 
Co., 240 U. S. 403, 36 Sup. Ct 357, 60 L. Ed. 713, and above cited 
and quoted, are controlling hère. And it seems to me that it would 
work a gross injustice to now enjoin the défendant from using its 
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corporate name or from establishing courts under its corporate name 
anywhere outside of the state of Connecticut, 

[2] I think the superior right to use the name Daughters of Isa- 
bella outside of Connecticut, as against the défendant, if it ever exist- 
ed in the plaintifif, has been lost by nonuser, abandonment, and by 
lâches. The plaintifif since its incorporation, except in Connecticut, 
has allowed the défendant corporation to go on with its work estab- 
lishing courts in the numerous states named. The rights of thousands 
of mfembers of the varions orders of the défendant corporation are in- 
volved, Mère time is not of the essence of lâches or acquiescence. 

[3] The surrounding facts and circumstances are to be considered 
as well as the rights and interests of ail concerned. 

[4] Injunctions are granted to prevent, not to. redress, injuries. 
During ail thèse years the plaintifif corporation has known, what the 
défendant corporation was doing outside the state of Connecticut and 
has made no légal protest. The decree of the superior court of the 
state of Connecticut prohibits this défendant from entering that state 
and there establishing courts. If that decree has been; or should be 
violated by the défendant, a party to that action, such act or acts will 
constitute a contempt. Âfter the decree of the said Superior Court 
of Connecticut and its afïàrmance, the défendant ceased to do business 
in that state. A corporation was then formed and incorporated in 
Connecticut under the name "Daughters of Castile." The courts of 
Connecticut hâve not interfered theréwith or with its activities. That 
corporation has duly organized bodies in that state, and thèse of choice 
hâve become affiliated with the New York corporation, and use the 
name "Daughters of Castile," with the added words, "in full affiliation 
with the National Order, Daughters of Isabella." 

Tknow of no law, and am not informed of any, which willprevent 
thèse members of the "Daughters of Castile" from afiSliating with the 
New York corporation. If the National Order, Daughters of Isabella, 
this défendant, is promoting, aiding, and abetting the Daughters of 
Castile to use the name Daughters of Isabella in the manner stated, 
and thereby is violating the injunction of the Connecticut court, it 
seems to me resort should be had to that court, which has anjple povver 
in the premises to enforce its own orders and decrees, but I do not 
see, on the évidence, that such decree is being violated. Those bodies, 
"Daughters of Castile," exist in and carry on their activities in the 
state of Connecticut and are within the reach and power of its courts. 
If the "Daughters of Castile" désire to affiliate with the National Order 
of the Daughters of Isabella, I know of no rules of law or equity that 
will or should prevent them from so doing. The évidence does not 
establish that this défendant has courts in Connecticut masquerading 
under the name "Daughters of Castile" in full affiliation with the 
"National Order of the Daughters of Isabella," and hence is using 
the name "Daughters of Isabella" in that state. 

On the whole case, which is complex and voluminous, I am satisfied 
the plaintift" is not entitled to the relief prayed for, and the bill of com- 
plaint will be disniissed, , with costs. 
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A. 
Courts of the National Obder or the Daughters of Isabella. 

Court No. ■ Instltuted. Membershlp. 

1. Utica, N. Y. Aprll 25, 1903 374 

2. Meadville, Pa.. Dec., 1903.. 95 

3. Augusta, Ga Feb. 7, 1904 77 

4. Cuba, Wls July 10, 1904 69 

5. New York City Feb. 22, 1904 303 

6. Oari-oll, lowa May 18, 1904 159 

7. New York City Aprll 24, 1904 66 

8. Naugatuck, Conn April 10, 1904 49 

9. New York aty May 22, 1904 78 

10. Savannah, Ga Sept. 4, 1904 170 

11. Wichlta, Kan Nov. 7, 1904 36 

12. Freeland, Pa Nov. 13, 1904 

13. No Court orgauized under tliis number. 

14. EJmmetsburg, lowa Xov. 6, 1904 46 

15. New York City Nov. 20, 1004 160 

16. Gloversville, N. Y Nov. 20, liK)4 87 

17. New York City Nov. 27, 1904 70 

18. Jersey Cltv, N. J Nov. 28, 1904 155 

19. Ciiarleston, S. C Nov. 20, 1904 68 

20. Jersey Cnty, N. J Dec. 4, 1904 295 

21. Atlanta, Ga .Tan. 8, 1905 

22. Brooklyn, N. Y Jan. 29, 1905 

23. St. Augustlne, Fia Feb. 5, 1905 91 

24. Ansonia, Conn Feb. 12, 1905 75 

25. New York City Feb. 12, li>05 156 

26. Pottsville, Pa March 6. 1905 5S 

27. New Brltain, Conn .March 12, 1005 93 

28. Waterbury, Conn Marcl; 14, 1905 

29. New York City March 26, 1905 140 

30. Hooslck Falls, N. Y Apiil 30, 1905 174 

31. De Wltt, lowa Api-il 10, 1905 

32. New York City April 27, 1905 255 

HS. Winstead, Conn May 5, 1905 

34. New York' City April 26, 1905 150 

35. Corry, Pa.. May 7. 1905 75 

36. New York City Jnne 11. 1905 72 

37. Derby, Conn Miiy 21, 19^5 50 

38. Brooklyn, N. Y Sept. 10, 1905 187 

39. Jamalea, N. Y June 4, 1905 59 

40. New Haven, Conn . Juno 4, 1905 151 

41. Olilcago, m. Jiily 5, 1905 45 

42. Johnstown Jnly 9, 19;)5 45 

43. Ottmnwa, lowa Oct. 15, 1905 59 

44. Greenwlch, (\)nn 0<-t. 19, 1905 137 

45. New York City Dec. 17, 1905 ,'535 

46. Brooklyn, N. Y Dec. 7, 1905 177 

47. Merldlan, Missi Feb. 11, 1(K)6 

48. Hartfoi-d, Conn Jan. 7, 1900. 

49. Watertoo, lowa Feb. 3, 1900 155 

50. Trenton, N. J Feb. 28, 1900 108 

51. Brldgeport, Conn Jlarch 4, 1906 77 

52. JacksonvUle, Fia May 6, 1S)06 l03 

53. EUinwood, Kan May 6, 1906 

54. Alexandria, Va June 10. 1906 39 

55. Shamokln Pa June 24, 1!>06 124 

56. Maçon, Ga July 8, 1906 44 



S32 ,. , . , ,252^ FEDERAL EEPORTEK , 

Court No. Instituted. Membershlp. 

57. Brooklyn, X. Y .luly 8, 1900 64 

58. Elizabetli, N. J Sept. .H, 1906 188 

59. West Hobokeii, N. J :S'ov., 1906.. , . 133 

60. Bâton Rou^e, La Jan. 28, 1907 71 

61. Belleville, N. J.. Dec. 2, 1906 110 

62. Chicago, 111 Feb. 10, 1907 

63. Mericlen, Conn. Jan. 20, 1907. '.. 

64. Ènld, 0kl.: .Âpi-il 27, 1907 

65. Ossining, N. Y Mardi 13, 1907. .'. 122 

66. Karie, Pa April 7, 1907.., ■. ...... 84 

67. Harrison, N. .T .' . . . À'prU 12, 1907 48 

68. Brooklyn, ' N. Y Aiiril 28, 1907 '35 

69. Poughkeepsie. N. Y May 12,' 1907, 215 

70. Nevada, Mo . .May 26, 1907 

71. Mechanicsvilïe, N, Y May 26, 1907 '. . . 94 

72. Newark, N. J jmie 2, 1907 106 

7.3. Leavenworth, Kan ... .Tùne 17, 1907 '. . 69 

74. Warrèn, l'a July 7, 1907 

75. Long Island City, N. Y Nov. 1.3, 1907 8^ 

76. Hoboken; X. J Sept. 22, 1907 94 

77. McCo«k. Neb Nov. 26. 1907, 

78. ■ Pensaeola, l'ia Nov. 26, 1907 66 

79. Brooklyn, N. Y.... Nov. 3,' 1907 ,. 134 

80. Brooklyn, N. Y Feb. 8, 1908 56 

81. Oklahoma City, 0kl March 29, 1908 86 

82. gtamford, Conn May 3, 1908 70 

a3. ■ Lbogootee, Ind A])ril 26, 1908 46 

84. Rock Island, 111 ..... April 26, 1908 48 

85. Richmond Ilill, N. Y May 3. 1908 44 

86. ■ Hempstead, N. Y Jfay .31, 1908 49 

87. New Brlghton, N. Y .Tune 21, 1908 183 

88. Kan.sas City, Kan .luly 12, 1908 101 

89. Chicago, 111 Aug. 31, 190.8 83 

90. Alliance, Neb . Sept. 21, 1908 57 

91. New Rochelle, N. Y .....Oct. 18, 1908 32 

92. .Tamestown, N. Y Nov. 6, 190.8 156 

93. Yonkers, N. Y Oct. 25, 1908 92 

94. lowa Citv, lowa Nov. 27, 1908 116 

95. St. Marys, Pa Nov. 26, 190,8 145 

96. Falls Cîtv, Neb Nov. 26, 1908 80 

97. New York City .Tan. 24, 1909 93 

98. New York City Sept. 19, 1909 57 

99. Troy, N. Y ...Feb. 7, 1909 123 

100. Chateaugav, N. Y April 18, 1909 98 

101. Mt, Vernon, N. Y April 4, 1909 62 

102. North Troy, N. Y March 25, 1909 141 

103. Stonekam, Ma.ss May 2, 1909. 68 

104. Sheridan, Wyo .April 18, 1909 29 

105. Norwalk, Conn April 4, 1909 115 

106. South Norwalk, Conn May 9, 1909 ,S8 

107. Cohoes, N. Y May 9, 1909 48 

108. Tarrytown, N. Y July 11, 1909 52 

109. Rockaway, N. Y June 27, 1909 

110. Newport, R. I June 3, 1909 '. 125 

111. Renovo, Pa June 20, 1909 49 

112. Chicago, 111 June 27, 1909 

113. Blue Island, 111 July 11, 1909 108 

114. Port Jervis, N. Y July 18, 1909 174 

115. Austin, Tex. Nov. 28, 1909 106 

116. Shawuee, Okl Sept. 19, 1909 64 

117. Covlngton, La Sept. 20, 1909 25 

il8. Eugène, Or Oct. 3, 1909'. 38 



NATIONAL CIHCLE, D. OF t. V. NATIONAL OEDEB OF D. OF I. 833 

Court No. Instituted. Membershlp. 

119. Opelousas, La Oct. 24, 1009. 37 

120. ChicaKo, 111 . . . . Oct. 24, 1009 58 

121. Stapleton. >:. Y .". . . . . Dec. 5, 1909 ' 87 

122. Mïilone, N. Y Nor. 21, 1909 83 

12.3. Mlddletiown, Conn Jan. 9, 1910 

124. Chicago, 111 Mardi 6, 1910 25 

125. Chicago, 111... May 1. 1910 52 

126. Hnron, S.D .Tune 26, 1910 65 

127. Corona, N. Y .Tune 19, 3910 84 

128. Scheiiectady, >f. Y June 26, 3910 99 

129. l'hiladelplila, l'a July 31, 1910 147 

130. Hays, ICan Feb. 12, 1911 . 38 

1.31. Whitestone, N. Y Nov. 27, 1910 58 

132. riiiladelphia, Pa Dec. 18, 1910 

1.33. San Francisco, Cal April 30, 1911 .". ... 245 

1.34. Hartford, Wis Feb. 26, 1911 55 

135. Chica},-o, 111 March 19, 1911 312 

1.36. Chicago Tleiffhts, 111 March 26. 1911 90 

137. Elmira, X. Y April 23, 1911 167 

138. Cambridge, Ma.ss April 23, 1911 143 

1.39. Corning, X. Y May 7, 1911. . 114 

140. Milford, Conn .April 23, 1911 71 

141. Arlington. Mass April 30, 1911 152 

142. Jancsville, Wis. April .30, 3911 72 

143. Chicago, 111 .Tune 11. 1911 107 

144. Chicago, 111 May 7, 1911 62 

145. Chicago, 111 ..Tuno 4. 1911 

146. Kensselaer, N. Y May 14, 1911 97 

147. Chicago, 111 IMav 28, 1911 227 

148. Springfleld, 111 .Tune 11, 1911 168 

149. Piqua, Ohio ,Tuly 16. 1911 .33 

150. Winchester, Mass .lulv 2, 1911 126 

151. Aatorla, Or Oct. 15, 1911 55 

1.52. Mason City, lowa Hept. 3, 1911 98 

1.53. Chicago, TU Sept. 10, 1911 

154. New Orléans, T^a Nov. 19, 1911 122 

1.55. Philadelphia, Pa Dec. . 3, 1911 49 

156. Wohum, Mass Xov. 19, 1911 100 

157. Kagle (îrove, lowa. Dec. 11, 1911 82 

158. Levvi.ston, Idaho l'eb. 4, 1912 .^57 

159. Oakland, Cal lA'b. 4, 1912 131 

100. Chicago, 111 T'>1). 18, 1912 98 

161. Flushing, N. Y Feb. 18, 1912 95 

162. Brockton. Mas.'î Jan. 28, 1912 .'507 

163. Woonsocket, S. D Feb. 18. 1912 58 

164. Kingston, N. Y Feb. 25, 1912 151 

165. Kockland, Mass Feb. 11, 1912 62 

166. Newton, Mass Fel). 18. 1912 199 

167. Concord, N. H April 14, 1912 97 

168. Franklin, La March 37, 1912 50 

169. Lincoln, 111 Apill 14,- 1912 70 

170. Minot, N. D .March 7, 3912 331 

173. I^xington, Mass April 21, 1912 70 

172. Saeraniento, Cal May 5. 1912 78 

173. Fair Haven, Vt .Tune 23, 1912 71 

174. Bedford, Ind Aiiril 28, 1912 35 

175. Shenandoah, Pa April 28, 1912 88 

176. Malden, Mass May 12, 1912 148 

177. Houma, La .Tune 23, 1912 35 

178. Jeanerette, La .Tuly 7, 1912. 36 

179. I^ Mars, lowa .Tulv 28, 1912 125 

180. St. Joseph, Mo. Oct. 6, 1912 56 

252 F.— .53 
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181. Santa Rosa, Cal Oct. 6, 1912 96 

182. Beaùmont, Tex Oct. 1.3, 1912 C9 

183. No. Cambriage, Mass Xov. 10, 1912 225 

184. Maieliall, Tex .Tan 5, 1913 31 

185. Birewster, N. Y Dec. 1, 1912 82 

186. Jersey City Heights, N. J Dec. 15, 1912 73 

187. Swnerville, Mass Dec. 8, 1912 196 

188. Glens Palis, N. Y Dec. 8, 1912 141 

189. Sheldon, lowa Jan. 25, 1913 72 

190. Rock Rapids, lowa Fel). 1, 1913. 119 

191. WInona, Minn ..Feh. 2, 1913 &S 

192. Haywards, Cal Feli. 2. 1913 38 

193. Rldgefleld, Conn Feb. 9, 1913 36 

194. Hornell, N. Y Feb. 9. 1913 103 

195. Newburgh, N. Y Feb, 23, 1913 160 

196. gpokane, Wash March 1, 1913 281 

197. Shreveport, La Maich 30, 1913 37 

198. Du Bols, Pa March 2S, 1913 116 

199. West New York, N. J Marth ,30. 1913 (i4 

200. Poultne.v, Vt May 18, 1913 46 

201. Highland Falls, N. Y May 11, 1913 107 

202. Bayonne, N. J. May 11, 1913 154 

203. Smethport, l'a May 11, 1913 40 

204. Fowler, Ind Sept. 21, 1913 62 

205. Chicago, 111 May 25, 1913 121 

206. Yoakum, Tex .lune 1, 1913 53 

207. Sanborn, lowa Se])t. 6, 1913 47 

208. Eunlce, La.. Xov. 9, 1913 39 

209. Port Worth, Tex .Time 22, 1913 108 

210. Chanute, Kan Sept. 28, 1913 51 

211. Bridgewater, Mass June 22, 1913 51 

212. Wnshington, D. C Ocf, 19, 1913 191 

213. Wbitman, Mass Au;,-. 15, 1913 63 

214. San Antonio, Tex Oct. 20, 1913 213 

215. Rock Valley, lowa Oct. 4, 1913 99 

216. Port Dodge, lowa Oct. 26, 1913 104 

217. Oneonta, N. Y Xov. K;, 1913 66 

218. West Chester, Pa Xov. 23, 1913 44 

219. Sayre, Pa Xov. 16, 1913 96 

220. San Mateo, Cal Dec. 14, 1913 52 

22L Mcl^eesport, Pa .Dec. 14, 1913 173 

222. La Grange. 111 

223. Waltham, Mass Dec. 14, 1913 113 

224. Rochester, Minn ,Tan. 23, 1!)14 62 

225. Ashland, Pa Dec. 21, 1913 83 

226. Chicago, 111 Feb. 1, 1914 68 

227. Chicago, 111 Fel). 15, 1914 71 

228. Galveston, Tex Feb. 15, 1914 69 

229. Chicago, 111 Feli. 22, 1914 121 

230. Latr<ybe, Pa Feb. 22, 1914 78 

2,31. New Castele, Pa :Mnrch 8, 1914 58 

232. Mlddleboro, Mass March 22, 1914 55 

233. Lemont, 111 April 5, 1914 25 

234. Houston, Tex .\pril 19, 1914 97 

235. Waverly, N. Y April 19, 1914 67 

236. Ottawa, 111 Mav 3, 1914 198 

237. Binghamton, N. Y May 3, 1914 156 

238. Rutherford, X. J : Mav 3, 1914 59 

239. Glendlve, Mont May 24, 1914 47 

240. Ithaca, X. Y May 16, 1914 99 

241. Peekskill, X\ Y May 24, 1914 61 

242. Cil aty, Pa May 24, 1914 m 
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243. Belllngham, Wash .Tune 21, 1914 68 

244. Braddoelc, Pa July 19, 1914 96 

245. Salem, Or July 12, 1914 64 

246. Corpus Christi, Tex Aug. 23, 1014 56 

247. Adrian, Minn Dec. 6, 1014 111 

248. Hudson, N. Y Nov. 22, 1014 107 

249. Muenster, Tex Dec. 6, 1914. 27 

250. Dunkirk, N. Y Dec. 6, 1914. 47 

251. Chicago, 111 Dec. 20, 1014 ;.. S4 

252. Stuart, lowa Jan. 31, 1015 45 

253. Pittsburgh, Pa Feb. 7, 1915 95 

254. Baltimore, Md Feb. 7, 1915 99 

255. Weiiatchee, Wash Fol). 21, 1915 45 

256. Lake Pladd, N. Y May 0, 1915 38 

257. Seotland, Tex April 1, 1915 34 

258. ETnglewood, N. J \\>rU 25. 1915 49 

259. Bennlngton, Vt May 16, 1915 65 

260. Oonnellsville, Fa Ai)ril 25, 1915 47 

261. Fargo, N. D A])ril 25. 1915 54 

262. Miami, Fia Mav 10, 1915 67 

263. Auburn, N. Y May 16, 1915 75 

264. Comvvall, N. Y Juiie 20, 1915 27 

265. lUon, N. Y .Jnne 27. 1015 58 

266. Earling, lowa Dec. 5, 1915. ; '. . 41 

267. Albany, Or Nov. 14, 1915. 26 

268. Devlls Lake, N. D Dec. 15, 1915. 68 

269. Sioux City, lowa Mnrch 5, 1915. 33 

270. Portiand, Or Feb. 13, 1916. 40 

271. Sioux Falls, S. D .Tan. 23, 1916.... '. 49 

272. Coon Rapids. Tnwa 

273. Hagerstown, Md March 5, 1916.....:.'....... 50 

274. Nogales, Ariz 

275. Perth Amboy, X. J March 12, 191G.. 75 

276. La Salle, 111 Murch 5, 1916 . 42 

277. Catskill, N. Y 

278. Frederick, Md ,Tune 11, 1916 37 

279. So. Boston, Mass lune 18, 1916 43 

280. Parkston, S. D June 11, 1910. 49 

281. San José, Cal. Aug. 6, 1916 30 

282. Otterbeim, Ind. 

283. Algona, lowa Aug. 13. 1916 29 

284. Britt, lowa Aug. 27, 1916. 35 

Additional List of Courts of thk N. O. D. of I. 

Court No. Location. In.stltuted. 

Maryland 278. Frederick, Md June 11, 1916 

Marquette 279. So. T$oston, Mass June 18, 1916 

Sacred Heart 280. ParUston, S. D June 11, 1916 

San José 281. San José, Cal Aug. 6, 1916 

Cecelia 283. Algona, lowa .Aug. 13, 1916 

Catherine 284. Britt, lowa Aug. 27, 1916 

St. Peter 285. Cambridge, Ma.ss Oct, 22,1916 

Mt. Carmel, 286. Roxbury, Boston Oct. 25, 1916 

Loretto 287. New Brunswick, N. J Oct. 29, 1916 

Stella Maris 288. Atlantic City, N. J.. Nov. 5, 1916 

Veronica 289. Granville, N. Y Nov. 26, 1916 

University 290. Chicago, 111 .Dec. 17, 1916 

"Wjatchung ..291. Plainfleld, N. J Nov. 3,1916 

Isabella 292. Morris, 111 Dec. 10,1916 

Santa Barbara 293. Santa Barbara, Cal Dec. 10, 1916 
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Court No. Location. Instituted. 

Immaeulate Conception. .294. Roxbury, Boston ,Tan. 10,1917 

Santa Maria.. 295. Médina, N. T. Jan. 21, 1917 

296. Windtliorst, Tex. Cliarter 

granted . . Dec. 27, 1916 



Columbia 297. Paterson, N. J ,Tan. 

Gaffnev 29,S. Rntland, Vt .Tan. 

OarroU ......;... 299. Wlieeling, W. Va Vch. 

300. Dunlap, lowa Feb. 

301. Somerville, N. J. Charter 

granted Feb. 

302. Des Moines, lowa Feb. 

274. Xogalps, Ariz. Charter s^raiited. Feb. 

First meeting to organize 

held Jan. 



7, 1917 
28, 1917 

4, 1917 
18, 1917 

7, 1917 
18, 1917 
11, 1916 

4, 1917 



Circle. No 

Russell 1. 

San Saivadore. 4. 

Isabella 12. 



B. 

National Cibcles, DAtTGiiTERS of Isabella. 

Member- 
Location. Instituted. ship. 

New Haven, Oonn ..May 14, 1897... 399 



New Haven, Coun Oct. 22, 1905 

New Britain, Conn March, 1911. 



Sllver Citv 16. Meriden, Conn June, 1911 . 

l'inta 18. 

Kennedy 20. 

Eegina 21. 

Calumet 22. 

Columbia .... : 26. 

Santa Maria 27. 

Rlverside 28. 

Auburn 29. 

Hyde Park '.M. 

Pawtucket 32. 



Walllngtoi-d, Conn Cet. 15, 1915.., 

Naiigatuck, Conn Oct., 1911 

Springfield, Mass Jan. 21, 1912. . . 

Chicago, 111 Nov. 12, 1911. . 

Holyoke, Mass April 21, 1912. . 

Waterbury, Conn May 19, 1912 

Riverside, R. I July, 1912 

Chicago, 111 Slarch 16, 1913 . , 

('hicago, m April 25, 1913. . , 

Pawtucket, I{. I May 18, 1913. . . , 

Santa Maria 34. Worcester, Mass Mav 23, 1913 . . . . 

Santa Jlaria 35. Chicago, 111 June 1, 1913 . . . . 

La Eabida 36. Chicago, 111 June 8, 1916. . . 

Alten 37. Alten, 111 Feb., 1914 

Chicago, 111 May 16, 1914 



St. Patrick. 



.38. 



San Salvadore. 39. Chicago, Ili Aug. 23, 1914 

Danvllle 40. Danville, 111 Sept. 24, 1914.. 

Valley Fails 41. Valley Falls Dec. 13, 1914. . . 

Alhambra 42. Ashten, R. I Jan., 1015 

Patricia 43. Lenient, 111 Jan. 3, 1915 

Jeanne d'Arc 44. 

St. Rita 45. 



Fitehburg, Mass Jan. 17, 1915.. 

Woonsocket, R. I March 28, 1915 . 

Gen. Slieriuan.. .46. Chicago, 111 March 22, 1915. . 



Isabella 47. 

Odell 48. 

Collinsville 49. 

Racine 50. 

Providence 51. 



Chicago, 111 March 28, 1915. . 

Odell, 111 April 11, 1915 . . 

Collinsville, 111 June 6, 1915... 

Racine, Wis May 9, 1015 

Providence, R. I June 0, 1915 

Fort Dearborn .52. Chicago, 111 .June 27, 1915. . . 

Bloomlngton 53. Blooniington, 111 July 11, 1915. .. 

Marquette .54. Kansas City, Mo Sei'it. 19, 1915 . . . 

Burlington . ..'îô. Burlington, Wis Sept. 19, 1915. . . 

Mother Théodore. 56. IndlanapoliSi Ind Sept. 26, 1915. . . 

Genoa 57. Webster, Mass Oct. 3, 1915 . . . . 

Santa Maria 58. Providence, R. I Dec. 12, 1915. . . 

Twla City 59. East Chicago, Ind March 19, 1016 . . 



125 

110 

92 

95 

96 

255 

285 

73 

123 

33 

168 

101 

129 

197 

292 

164 

124 

85 

247 

69 

■ 84 

9.3 

20 

205 

154 

119 

84 

87 

65 

80 

118 

104 

170 

92 

24 

396 

38 

30 

40 
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Member- 
Cirdo. No. Location. Instituted. ship. 

Benediet 61. No. Attolboro, Jlass April 6, 1916... 81 

.IcHiuie d'Arc 60. Terre Ilsuite, Ind April 30, 1916. . 54 

Washiiifîton 62. MH.v\yood, III April 16, 1916.. 3-4 

St. Itita 63. Connersville, Iiul. 

To he instituted May 

14, 1916 

St. Brendan 64. Cliitago, 111 May 6, 1916. ... 50 



PAKK V. DIRECT NAVIGATION CO., Inc. 
(District Court, S. D. Texas, Galveston Division. July 18, 1918.) 

No. 71, 

1. Salvage (@=31 — Assistance Against Fike— Efficient Aid— Amount. 

Where captain and crew of tuR promptly went to aid of oil-burning tug 
on fire, when her captain whistled for help, incurrins no danger, and pass- 
ing lines of hose to burning tug, whlch its crew used to extinguish fire, 
so that tug suffered no damage, harbor being supplied with flre-fighting 
vessels, award of 3 per cent, of value of salvaged tug, or ,$1,000, will be 
made to owner, master, and crew of other. 

2. Salvage ©=3.38 — Apportionment. 

Award of salvage for assisting another tug to extinguish fire on board, 
service involvlng no danger, and its nieritorious eharacter consisting in 
prompt response to call for help, will be apportioned two-thirds to owner 
and one-third to master and crew of salving tug. 

In Admiralty. Libel in personam by W. G. Park against the Direct 
Navigation Company, Incorporated. Decree for an award of salvage, 
and its apportionment ordered. 

Terry, Cavin & Mills, of Galveston, Tex., for libelant. 
W. T. Armstrong, of Galveston, Tex., for respondent. 

HUTCHESON, District Judge. This is a libel in personam, brought 
by W. G. Park, owner of the tug R. C. Veit, on behalf of himself and 
the captain and crew, for salvage services rendered the tug Louise, the 
property of the respondent, the Direct Navigation Company, under the 
following circumstances : 

About noon on the 27th day of March, 1914, the tug Louise, an oil- 
burning tug, having taken oil into her tank at Southern Pacific Pier A, 
cast loose to go on her way to Lynchburg. Before she had gotten out 
of the slip into the channel, the engineer discovered an oil fire in her 
bilges, and immédiate efforts were taken by the engineer and crew, by 
the use of steam and hose, to extinguish the fire before it could spread 
and cau.se the blowing up of her oil tanks, which were located directly 
over and a little forward of the bilges. Shortly after the boat had 
entered the channel, the water glass on the boiler having been broken 
for the benefit of the escaping steam, the engine shut down. Ail open- 
ings into the boat which led to the hold and the engine and fire roonis 
being closed and the boat drifting, the captain of the tug Louise blew 
two short blasts of his whistle for assistance. The crew of the Veit, 
which was lying at the Southern Pacific dock, Pier B, and which had 
been passed by the Louise on her way down the channel, had noticed 

@=3For other cases eee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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black smoke issuing from around her stack and from around the um- 
brella over her stack, and, anticipating trouble, had gotten herself ready 
to go to her assistance, should she call. Within a very brief space of 
time af ter the call, not more than five minutes, the Veit lay alongside 
the Louise, and in response to the call of Capt. Norman of the Louise, 
"For goodness sake, give us some water! we are burning up," the Veit 
took hold of the Louise with a single line, and, lying to at her stem, 
caused two lines of hose to be passed over to the Louise, and com- 
menced pumping water through them. While there was no panic on 
board the Louise when the Veit arrived, there was a lively appréciation 
of the fact that the situation might become dangerous, as evidenced by 
the fact that the lifeboat of the Louise had been lowered, the clothes 
of some of the men had been brought on deck, and préparations had 
been made to leave the Louise, should it become necessary to do so. 
In a short while after the Veit arrived and commenced pumping water, 
the fiire was extinguished, through the joint action of the steam and 
water hose of the Louise and the water hose and assistance given by 
the Veit. No member of the crew of the Veit went aboard the Louise, 
but ail of the work of putting out the iîre was done by her own crew. 
After the fire was extinguished, with no damage, except some marks 
upon and discolorations of the woodwork, and dirt and filth in the 
bilges and in the fire and engine rooms from the discharge of the water 
therein, the Veit, at the request of the Louise, towed the Louise back 
into the slip, moored her to the dock, furnished her with steam to pump 
out her hold, and stood by until the condition caused by the fire had 
been remedied. In ail, the services of the Veit consumed about three 
hours. 

Ail of this took place in the harbor of Galveston a short distance 
from the docks, in calling distance of the municipal fireboat ; many 
tugs, amply supplied with fire-fighting apparatus, were présent, capable 
of furnishing assistance ; yet no tug came to the assistance of the 
Louise in response to her call, except the R. C. Veit. So that, while 
it is quite true that the services performed were performed at a place 
and under circumstances attended with no appréciable danger to the 
crew of the Veit, and where, had the Veit not arrived, it is morally cer- 
tain other assistance would hâve arrived in time to prevent the de- 
struction of the Louise by fire, the fact remains that the Veit did, with 
great promptness and resourcefulness, repair to the scène of the trou- 
ble, and either alone or with the assistance of the fire apparatus of the 
Louise herself, and her crew, did extinguish the fire without any loss 
to the owners. 

[1] That the facts présent a case for salvage is clear. It is, how- 
ever, equally clear that the salvage is one of a low order, distinguished 
by no élément which lends a mériterions character to salvage service, 
except the one élément of great promptness and efficiency in the matter 
of the succor given. Much testimony was presented by the respondent 
to prove that the fire was negligible, that the risk was nil, that the 
péril was a mère bagatelle, and, if the theory which this évidence is 
designed to establish, that the services could not be of a meritorious 
character, because neither the salved noi Ûi» salvaging vessel were in 
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great péril, were a correct one, it would be a défense to this case, effi- 
cient and complète. But salvage cases are directly subject to the in- 
fluence of the maxim that "foresight and not hindsight must be the test 
by which to judge the value of the services," and that it will not do to 
say, because the issue was met with absolute success, and péril and loss 
avoided, that there shall be no award. 

In this class of cases the court endeavors, in passing upon the award, 
to give the matter that direction which the circumstances existing at the 
time the service was rendered should give it, and not that suggested by 
later events, so that, while it is true that the loss was slight, and there- 
f ore, looking backward, it might be thought the service was slight, there 
must be borne in mind that the proof is clear and positive that the cap- 
tain and crew of the Louise were apprehensive that the fire might in- 
crease in fierceness, that this would cause the tanks to explode, and that 
under that appréhension the captain blew for help, because, and only 
because, of the existence of the fire. While it is the opinion of the 
court, in the Hght of the évidence, that, even had the Veit not arrived, 
the damage would perhaps bave been slight, and that the pumps and 
steam of the Louise might unaided hâve extinguished the fire, it is 
equally the view of the court that neither the master of the Louise nor 
the master of the Veit believed so at the time, and that they both acted 
upon the belief that, unless the Veit gave succor, great damage might 
ensue. 

In addition to the claim that the service was not a salvage service, 
the respondent asserts that by reason of a contract between the libelant 
and the Southern Pacific Company, by the terms of which the libelant 
was obligated to furnish fire protection and other services to the prop- 
erty of the Southern Pacific Company, the services were contractual, 
and not voluntary; and he makes the further contention that, if the 
contract did not deprive libelants of the right to recovery, it créâtes a 
situation in which the Southern Pacific Company was entitled to share 
in any award that may be made. That bis contention is unsound is 
shown both by the terms of the contract, which limits the period in 
which the services must be rendered by the tug Veit to the time be- 
tween the hours of 6 p. m. and 6 a. m., while this occurrence was at 
noon, and not between the hours named, and by the further fact that 
there is no évidence that the Louise was the property of the Southern 
Pacific Company, or came within the description of the subject-matter 
of the contract, even had the services been performed within the period 
stipulated therein. The court therefore discards this défense as wholly 
untenable, either in bar or diminution of the libelant's claim. The court 
finds that the services were voluntary, were efficient, and were rendered 
solely by the tug Veit in the interest of her owner, and the master and 
crew in the interest of themselves, and no other. 

It will serve no useful purpose to catalogue the fundamental con- 
sidérations stated and restated in the hornbooks which underlie an 
award. It will be sufficient to point out that hère was no bold and 
daring exploit of the kind which furnishes admiralty with its dramatic 
cases of salvage award, and that, were this a case decided under the 
influence alone of the ancient rule of risk and péril at sea, little, if any. 
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salvage award could be made. The more modem décisions of courts 
of admiralty, however, show récognition of a marked change, not in 
principles, but in the appHcation of the principles of salvage to the con- 
ditions of modem seafaring, and while in the inception of salvage the 
élément of risk and péril was the dominating élément in recovery, now 
the élément having the largest influence seems to be that of the ability 
to render instant and effective service, and the bénéficiai character of 
the service rendered. In short, while in ancient days the more difficult 
the enterprise, whether through defective equipment or through the vis 
major of the sea, the greater the salvage return, now, the more the enter- 
prise is made easy, through highly developed and efficient equipment, 
such as steam apparatus and equipment, the larger the recovery, be- 
cause, the fundamental principlç of salvage being voluntary and effec- 
tive service, the modem law of admiralty looks with favor upon 
efficient salvage equipment, which makes certain, speedy, and effective 
service. 

This view of the law is excellently stated by Judge Toulmin in The 
Pleasure Bay (D. C.) 226 Fed. 55, in which case, after quoting from 
The Blackwall, 10 Wall. 1, 19 L. Ed. 870, as foUows: 

"Steam vessels are consldered as eutitled to a libéral reward, not only be- 
oause the service is usually rendered by a costly Instruaientality, but because 
the service is in generul rendered with greater promptitude and is of a more 
effectuai character." 

— he says, "In case of fire, the first moments are the most important," 
and f urther applying the principle to the f acts of that case : 

"The services rendered l)y the Linnet were prompt, meritorious, and ef- 
ficient. They were effective in relleving tlie steamer from danger, which was 
not oiïly reasonably to be apprehended, but wa.s, in my opinion, from the évi- 
dence, aetually présent. There was no partlculur danger to the Linnet or 
crew involved; but assistance rendered at a time most needed is an Impor- 
tant élément." 

Of course, the question of péril and arduous labor and great adven- 
ture is still a very high factor in a salvage award, and had the services 
in this case been rendered by the well-equipped Veit in a case where no 
other equally well equipped vessel could be obtained, and under cir- 
cumstances of great danger to itself and crew, the award, under the 
influence of thèse conditions, would hâve been much larger. Because 
of the fact that the services rendered were in a harbor equipped with 
other fire protection, notwithstanding the fact that the Veit unquestion- 
ably assisted the Louise, and the further fact that the salvaged vessel 
sufïered no loss, the libelant must be content in this case with a small 
award. See The Indian, 159 Fed. 20, 86 C. C. A. 210, and Guffey 
Petroleum Co. v. Borison, 211 Fed. 595, 128 C. C. A. 194, both déci- 
sions of the Circuit Court of Appeals for the Fifth Circuit. 

[2] Giving to the principles thus announced their proper influence 
in this case, there should be an award to the libelant of $1,000, approxi- 
mately 3 per cent, of the value of the Louise, which the undisputed 
testimony fixed at $30,000; said sum being apportioned $666.67, or 
two-thirds, to the owner, and one-third, or $333.33, to the master and 
crew, to be distributed to them in proportion to their wages ; and a de- 
cree for such sum and such apportionment is hereby ordered. 
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UNITED STATES v. HUTCHINGS et aL 

(District Court, W. D. Oklahoma. Mardi 4, 1918.) 

No. 839. 

1. Navigable Watees <S=1(6)— Aekansas River Indian Resebvations. 

The Arkansas river at a point between Osage and Pawnee counties, 
0kl., l!3 uot navigable, and the Osage Tribe acciulred title to the bed as 
far as the middle of the main channei of the stream at the date of Act 
June 5, 1872. 

2. Watebs and Water Courses «=>80 — Indiak Dands — Survet. 

Where the original government survey commenced in 1871 and flnlsh- 
ed in 1872 plainly Indlcated an island In the Arkansas river whtch bound- 
ed tlie Osage Réservation, the fact that the Island was not meaudered or 
surveyed did not affeet the claim of the trlbe tliereto; indeed, title would 
not hâve been affeeted had the Island been wholly Ignored. 

3. INDIANS <g=3l3 — InDIAN IjANDS— Allotment— Illbgalitt. 

Where an island belonglng to the Osage Tribe was claimed by others, 
suit by the United States for the benefit of the tribe and allottee cannot 
be defeated on the grouud of the lllegallty of the allotment. 

4. Waters and Wateb Courses <©=>89 — Indian Réservations— Meandeb 

Lines of River. 

AVhere an Indian réservation vras by act of Congress boundod by the 
main cliannel of a river, the nieander Unes of the river are not to be deem- 
ed the traverse Unes bounding the réservation. 

5. Waters and Wateb Courses iê=>S9 — Indian Réservations— Boundaey— 

"Main Ciian.nel" — "Channel." 

Under Act June 5, 1872, describing the Osage Réservation as bounded by 
the main channei of the Arkansas river, the "main channei" does not 
simply mean the main branch of the river, for the "channei" of a river 
Is less coniprehensive and meaus primarily Us bed, and hence the réser- 
vation extended to the mahi channei. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Channei; Main Channei.] 

6. Wateks and Water Courses «©='92 — Boundaries— I.sland. 

The division Une between opposite rlparian owners on a nonnavigable 
stream would be the middle of the stream, and, if that line falls upon an 
island, a division of the island is required. 

7. Wateiis and Water Courses ie=S9 — Indian Lands — Réservation. 

Au island between Osage and Pawnee counties, Okl., held to belong to 
the Osage Indian Tribe under Act June 5, 1872, which described réserva- 
tion as e.xtending to main channei of Arkansas river, which at that tlme 
was on the side of the island furtliest from the réservation. 

In Equity. Suit by the United States against G. W, Hutchings and 
others. Decree for complainant. 

Francis J. Kearful, Asst. Atty. Gen., John A. Fain, U. S. Atty., of 
Lawton, Okl., and Isaac D. Taylor, of 01<lahoma City, Okl., for the 
United States. 

S. P. Freeling, Atty. Gen. of Oklahoma, Ledbetter, Stuart & Bell 
and Burwell, Crockett & Johnson, ail of Oklahoma City, Okl., and 
Billard & Blake, Rice & Lyons, and A. J. Biddison, ail of Tulsa, Okl, 
for défendants.. 

COTTERAL, District Judge. This suit involves the title to an 
island, located in the Arkansas river between Osage and Pawnee cbun- 

^=»For other cases see same topjc & KEY-NUMBBR In ail Key-Nuœbered.DIgesta & Indexes 



S42 252 FEDEBAt REPOriTEK 

tics, in this state, descrihed by the government survey of 1908 as lot 
7, in section 25, township 21 north, range 8 east, and lot 11, in section 
30, same township, range 9 east, and extending across the range line 
dividing those sections. 

The bill was filed hy the United States, for itself and as trustée for 
the Osage Tribe of Indians, and L,arry Nolegs, one of its members, 
against the commissioners of the state land office, the Attorney Gen- 
eral and an assistant, and certain individuals and companies, and 
charges that the tribe acquired title to the island, as a part of its rés- 
ervation, by deed of the Cherokee Nation to the United States in trust 
for the tribe on June 14, 1883, and by an act of Congress, approved 
June 5, 1872 (Act June 5, 1872, c. 310, 17 Stat. 228); that in June, 
1909, the island was duly allotted to Nolegs as a part of his surplus 
lands, pursuant to the Act of June 28, 1906 (34 Stat. 539, c. 3572), 
whereby the underlying minerais were reserved to the tribe and 
are subject to lease and hâve been leased under fédéral supervision 
for its benefit; and that the défendants hâve no right, title, or in- 
terest in or to the island. A decree is prayed for an injunction against 
acts of the défendants threatening interférence with the possession 
of the island by the United States and the allottee, and removal of the 
oil and other minerais therefrom, and for other proper relief. 

The défendants deny that the island ever became a part of the rés- 
ervation, or that the tribe acquired any title to it, or that it has been 
leased for the tribe. The state officers consent in their answer to 
the suit as against the state, and allège that the Arkansas river is a 
navigable stream, and that as a resuit title to the island inured to the 
state on its admission in 1907, and that it was rightfully leased for 
the production of oil and gas by the commissioners of the state land 
office to the Jim Crow Oil Company, according to state law. That 
company adopts the same averments in its answer. The answer of de- 
fendant Thomas, and his lessees, Guffey and the Producers' Oil Com- 
pany, dénies that the land involved is an island, as shown by omission 
from the government survey of 1871 and 1872, and makes claim to 
the premises upon homestead patents for portions of sections 25 and 
26, on the south shore of the river, opened to settlement and entry 
as public lands on September 16, 1893. Act March 3, 1893, c' 209, 27 
Stat. 640; Proclamation Aug. 19, 1893, 28 Stat. 1222. The death 
of Thomas having occurred pending the suit, a revivor was ordered 
against his personal représentative. The défendant Edminston and 
his lessee, the Milliken Oil Company, also deny the existence of the 
island, and claim title under a like homestead patent to a grantor for 
lands in section 30, on the south shore of the river. That company, 
after a retransfer of interest to Edminston, withdrew from the suit. 

The défendants were restrained by temporary orders from inter- 
fering with the possession of the plaintiff and the allottee. The re- 
ceivership in the case No. 75, entitled "United States v. Brewer-ElHott 
Oil Company and Others," extends to the oil production in sections 
25 and 30, except upon the island. On stipulation, it was ordered 
that the equipment of the Producers' Oil Company might be removed 
or sold, and the proceeds of any oil in its tanks deposited with the 
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clerk of this court. Another order also enjoined the défendant Ed- 
minston from interfering with the opération of a lease. 

[1] In the case No. 75, tried jointly with this, questions were de- 
cided of vital importance to this controversy, and for convenience the 
opinion and findings in that case are adopted without formai répétition. 
The title of the Osage Indians to the bed of the Arkansas river was 
considered, and it was determined that the river at the location of 
the island is not and has not been navigable, and that in conséquence 
the Osage Tribe acquired title to the bed as far as the middle of the 
main channel of the stream, at the date of the Act of June 5, 1872. 

As no claim is made on behalf of the state and its lessee to the island 
except on the ground of the navigahility of the river, they hâve no 
title to or interest in the island. This leaves the controversy as be- 
tween the government, representing the tribe and allottee, and the ad- 
jacent landowners and their lessees on the extrême south shore of the 
river. 

The title of the tribe is rested on the two grounds ; That the island 
was conveyed by the Cherokee deed of June 14, 1883 ; and that it 
was included within the limits of the réservation confirmed by the Act 
of June 5, 1872, whereby it was bounded by the main channel of the 
river, then located on the south side of the island. 

[2] The assertion that the island had no existence at the date of the 
original government survey, commenced in 1871 and finished in 1872, 
is wholly untenable, as it was indicated in the river by the plat and 
field notes, and its substantial formation is clearly established by the 
évidence. The island was not meandered or surveyed into lots, but 
the omission is unimportant, as the engineers generally did not sur- 
vey islands in the Arkansas river; and the title would not be affected 
if the island had been entirely ignored. Scott v. Lattig, 227 U. S. 229, 
33 Sup. Ct. 242, 57 L. Ed. 490, 44 E. R. A. (N. S.) 107; Moss v. 
Ramey, 239 U. S. 538, 36 Sup. Ct. 183, 60 L. Ed. 425. The definite 
officiai survey of the island occarred in 1908. 

[3] The allotment is said to be illégal; but, if the tribe acquired 
title to the island, it concerns only the government and the Indians, 
and, as no other objection to its validity appears, it should be sustained. 

Referring to the deed of 1883, it is certain that the island was in- 
cluded in the description by express récital in the note indorsed on the 
annexed plat. The authority for including the islands, if not located 
on the Osage side of the main channel, is sought to be sustained be- 
cause they constituted lands of the Osage west of the river, for which 
appropriation was made in favor of the Osages by the Act of March 
3, 1883 (22 Stat. 624, c. 143). But there is no showing that they 
ever claimed such lands ; and, f urthermore, it seems more than doubt- 
ful that islands fall within a description of lands west of the river. 
In view of the uncertainty existing under the présent record as to 
the force of the deed with respect to the islands, and as title by the 
deed is not essential to the resuit and may be presented more fully 
in other litigation, the question will be left open in this case. 

[4] The further basis of title présents a question of fact as to the 
location of the main channel of the river; that is, which of the two 
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channels shown to exist on the opposite sides of the îsland was the 
main channel when the Osage Tribe acquired title, on June 5, 1872. 

A contention advanced by counsel for minerai claimants of the is- 
land is that, as the réservation was composed of specified descriptions 
and acreage, the north meander lines of the river constitute traverse 
lines limiting the extent of the réservation, and they cite Producers' 
Oil Co. V. Hanzen, 238 U. S. 325, 35 Sup. Ct. 755, 59 L. Ed. 1330, 
as authority. But, as that case shows, a meander Une is not a bound- 
ary, and there is no fact or circumstance in this case tending to es- 
tablish such limitation. 

[5, 6] It was further contended by the same counsel that the act 
of June 5, 1872, in bounding the réservation by the "main channel" 
meant simply the "main branch" of the river in the sensé of the main 
Arkansas river. But the terms are not équivalent, as a "channel" of 
a river is less comprehensive and means primarily its bed, while a 
"branch" of a river may hâve two or more separate channels. The 
act clearly indicates a législative intention to designate the main or 
principal channel as a boundary at places where this river had more 
than one channel, as, for example, where it divided about an island. 
In such case, the main channel and not the entire channel between the 
extrême shores was fixed, therefore, as the true boundary. Otherwise, 
the plain language of the act would not be given effect. 

If the boundary had been described merely as the Arkansas river, 
the division line between the riparian owners would be the middle 
of the stream; and, if that line had fallen upon the island, a division 
of the island would be required accordingly. Whitaker v. McBride, 
197 U. S. 510, 25 Sup. Ct. 530, 49 L. Ed. 857. But such was not the 
case, and the location of the main channel on June 5, 1872, must be 
found in order to détermine whether the island was within or without 
the réservation. 

[7] As showing the conditions found by the engineers in 1871-72, 
the officiai plat returned to the General Land Office of township 25 
north, range 8 east, shows an "isle" at the east line of the section, 
also the range line, near the north margin of the river, and an arrow, 
below and slightly to the left, in the middle of the river, pointing 
downstream. In the field notes is a call on that line from a location 
below north to the right bank of the river, another north to a half 
mile corner in the river, and another farther north to the island, shown 
to be at its north shore; and the vvidth of the island is given. 

H. J. Behning, county surveyor of Osage county, who was familiar 
with the river at that locality, made during his term (1907-1913) a 
survey, and had prepared maps of the island, river, and adjacent lands 
with the aid of the previous surveys. He showed by his measure- 
ments that at the date of the survey of 1871-72 the south channel was 
about 75 feet wi^er than the north channel, and further, by the chang- 
ing conditions in the channels, including érosions at the north shore 
of the island and accretions at its south shore, that afterward the 
north channel had become wider than the south channel. And his 
opinion was added that the north channel was the minor one at the 
date of the original survey. There was corroboration in the testi- 
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mony of two employés on the réservation, who hunted on the island 
in 1882 and then waded the north channel, finding 15 or 20 steps of 
shallow water and conditions of willow growth and drift. One 
of them stated that the south channel was the wider and deeper, con- 
tained more water, and was too deep to cross. The other witness gave 
his estimate that there was more water in the south chanel, but with- 
out recalling observation of it at the time. 

A traveler who camped near the island at a time of high water in 
December, 1882, or January, 1883, stated that the island appeared then 
to split the river in the middle, and on fording below the island found 
the swifter and deeper water at the north shore; but he did not take 
particular notice of the north channel, or the width of either. A farm- 
er and stockman who settled at Cleveland early in 1883, and was 
familiar with the river from that date, described the north channel 
as being wider, carrying about ail the water at low stages, and the 
south channel as increasing in depth and width from a big rise in 1885, 
and containing much water when the river was up, but no running 
water for a considérable part of the year. The testimony of the other 
witnesses dates from the fall of 1893 and forward, and it confirms 
the fact that from that year the main channel bas been on the north 
side of the island. In addition, the évidence covers in détail the 
conditions which hâve obtained in the river. 

The later and présent state of the channels does not control, but 
should hâve due wieght in connection with the other évidence in ar- 
riving at the comparative prominence of the channels in 1872. It is 
substantially proved that the south channel was the wider and con- 
tained the chief flow of water in that year. The fact appears to be 
consistent with a subséquent change in the extent of the channels in 
view of the showing of érosion at the north shore of the island and 
accretion at its south shore, and the characteristics of the two chan- 
nels. While the proof is not to a certainty désirable, upon the entire 
évidence a finding is required and will be made that, at the date of 
the grant of the Osage Réservation to the tribe in 1872, the main chan- 
nel of this river was on the south side of the island, and in conséquence 
the island then was located within and was a part of that réservation. 

A decree will theref ore be entered to the effect that the Osage Tribe 
acquired title to the island in controversy as a part of its réservation ; 
that it was lawfully allotted as surplus land to Larry Nolegs; that 
the underlying oil, gas, and other minerais are reserved to the tribe 
and subject to lease and disposai only as provided by the laws of the 
United States; and that the title of the tribe and allottee and the 
plaintiff as their trustée to said island and minerais be duly quieted. 
And further that the défendants and their lessees, grantees, agents, 
représentatives, and successors in interest hâve no title to or interest 
in said island or minerais; and that they be perpetually enjoined 
from asserting the same or interfering with the possession of the is- 
land and production of minerais thereon by the plaintiff and said 
tribe and allottee; and that the costs of this suit be taxed to the de- 
fendants. 
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In re PETERSEN. 
(District Court, D. Nevada. June 26, 1917.) 

1. Bankruptcy (g=228— Décision or Refekee— Setting Aside bt Counsei,. 

If it is purpose of eounsel by agreement to set aslde décision of référée 
In bankruptcy, they should do so by some direct and unequlvocal action, 
not by attemptlng to revlew order wlthout consulting référée, or securing 
any records from hls office. 

2. Baîjkbitptcy iS=>228 — Détermination of Référée — Review. 

If coiinsel wish District Court to review détermination of référée In 
bankruptcy, record to be examined should be made up and submltted, 
under the Bankruptcy Aet and the General Orders in bankruptcy, and 
ûntil thls is done the court cannot revievs' the proceedlngs before the 
référée. 

3. BANKBUPTcy ®=j228 — Okder of Refebeé — Review — General Orders. 

A party to an order made by the référée on the nierits cannot liave a 
review of it, unless he pursues the mode prescrlbed in General Order in 
Bankruptcy No. 27. 

4. Bankruptcy ■©=s228 — Okder of Référée — Review. 

The Bankruptcy Act contemplâtes that the record on review of an order 
of the référée shall be made up by hlm and also by him certlfled to the 
District Court. 

5. Bankruptcy <S=>342i^ — Ordeb of Référée — Review — Summary of Evi- 

dence. 

On review of order of référée In bankruptcy sustaining objections to 
claim on note, secured by ehattel mortgage and presented by bankrupt's 
wife, if existence of fraud as to creditors on part of bankrupt is still In 
issue, there should be a detailed summary of the évidence, not a mère 
statement of cpnclusious, in relation to the alleged fraud. 

6. Bankruptcy iS=»228 — Ordeb of Befebee — Review— Aoeeement as to Evi- 

dence. 

On revlevr of order of référée in bankruptcy, agreement as to what con- 
clusions should be drawn from évidence does not afiford District Court 
sufficient data to enable it to détermine whether there bas been misstate- 
ment of évidence, particularly when referee's summary of évidence is not 
submltted. 

In Bankruptcy. In the matter of Emil Petersen, bankrupt. On re- 
view of order sustaining objections to claim on note. Matter re- 
conimitted to référée. 

See, also, 252 Fed. 849. 

George Springmeyér, of Reno, Nev., for petitioner, 

James D. Finch, of Reno, Nev., for trustée. 

FARRINGTON, District Judge. In this case Emma Petersen pre- 
sented as a preferred claim against the bankrupt a note for the sum 
of $3,000, securèd by a ehattel mortgage. The trustée objected to the 
claim, that it did not sUffieiently describe the property, and that it 
was given to hinder, delay, and defraud the creditors of the bank- 
lupt. The claimant asks thecourt to reviewr the order of the référée in 
bankruptcy siistaining thèse objections. 

An agreed statement of facts and a brief on behalf of the claim- 
ant were filed in this court. Accompanying thèse documents was a 
stipulation in the following words : 

^saFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 



IN BE PKTBRSEN 847 

"It Is hereby stlpulated and agreed, by and between the petltioner and 
trustée, acting by and through their respective attorneys, as follows : That the 
trustée waives flling a brief and submits the matter on the showlng made be- 
fore the référée, that oral argument before the court is walved by both parties, 
and that this matter may stand submitted upon petltioner' s brief and the 
agreed statement of facts herein : Provided, that the court does not requlre 
further authoritles or oral argument." 

Save thèse three documents, nothing has been filed which the court 
may consider on review. 

Section 39 of the Bankruptcy Act déclares that the — 

"référées shall * ♦ • (5) make up records embodying ihe évidence, or 
the substance thereof, as agreed upon by the parties in ail contested matters 
arising before them, whenever requested to do so by either of the parties there- 
to, together with their fiudings therein, and transmit them to the judges. 
* * * (.y) Upon application of any party in interest, préserve the évidence 
taken, or the substance thereof, as agreed upon by the parties before them 
when a stenograplier is not in atteudance." Act July 1, 1SU8, c. 541, 30 Stat. 
555 (Comp. St. 11)16, § m2:S}. 

The twenty-seventh order in bankruptcy reads thus: 

"When a bankrupt, creditor, trustée, or other person shall désire a review by 
the judge of any order made by the référée, he shall flle with the référée hls 
XHîtltion therefor, setting out the error coraplained of ; and the référée shall 
forthwlth certify to the judge the question presented, a summary of the évi- 
dence relating thereto, and the fluding and order of the référée thereon." 

The référée has not certified the question presented by the péti- 
tion for review, or the summary of the évidence, or his findings or 
order thereon ; in fact, he has transmitted no records of the hearing 
before himself or pertaining to a review in this court, although it ap- 
pears from the agreed statement of facts that a pétition for review 
v^^as filed. Except the assertion in the agreed statement that the order 
is based on a misstatement of facts, there is nothing to indicate that 
the référée was requested by either party to make up the records em- 
bodying the évidence, or the substance thereof, as agreed on by the par- 
ties. The agreed statement, though it purports to hâve been made by 
James D. Finch, attomey for the trustée, and George Springmeyer, 
attorney for the claimant, Emma Petersen, is signed by Mr. Finch 
only. The statement recites facts showing that the bankrupt actually 
owed the claimant, then his wife, some $3,000, secured by a chattel 
tnortgage duly recorded. It asserts that the mortgagor and the mort- 
gagee "both testified that the mortgage was given bona fide, and there 
was no évidence to the contrary, and that both parties endeavored to 
comply with ail the requirements of law"; that the mortgage was 
upon ail work stock, driving horses, hamess, and blacksmith tools 
then owned by the mortgagor, also on ail book accounts and bills 
owing the mortgagor, two buggies, one spring wagon, and farming im- 
plements, ail of which were specifically pointed out and designated at 
the time the mortgage was executed. The mortgage did not include 
range horses, eight wagons, a safe, two hay presses, grain, wood, and 
hay owned by the bankrupt. Some of the work horses died, and were 
not replaced. In the course of his business as a freighter, the mort- 
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gagor took his horses f rom one coûnty to another, but his headquarters 
were in Ormsby county, Nev. 

"The mortgagee did not recel ve any payments on the mortgaffe; she knew, 
and did not object to the mortgajïor glvlng a second mortgage, and maklng 
small payments on It." 

The statement concludes as follows: The trustée objected to the 
original claim— 

"as a secured daim, because the mortgage did not contain an adéquate, proper, 
or fuU description of the location of the property attenipted to be mortgaged 
therein." "Thereupon the référée disallowed the claim as a secured claim, but 
allowed it as an unsecured claim, upf)n the grouud of insufflciency in the de- 
scription of the mortgaged property, and upon the ground of constructive 
fraud. The mortgagee, elaimant under claim No. 15, tiled a pétition to revlew 
the referee's décision, upon the grounds tliat the décision Is against the law 
and the évidence, and is based upon a misstatement of the évidence adduced 
at the hearing." 

[1, 2] What purports to be a copy of the referee's décision and or- 
der appears in the petitioner's brief. The inclusion of this order in 
the brief constitutes its only authentication. There is no copy of the 
mortgage, or of the referee's summary of the évidence, if he made 
one. In the brief it is stated that the mortgagee objected to the ref- 
eree's statement of the évidence, and, in order to avoid the ne- 
cessity of having the évidence taken again, the attomeys had entered 
into an agreed statement of the évidence. It is not easy to avoid the 
suspicion that counsel hâve attempted to procure a review of an or- 
der without Consulting the référée, or securing any records from his 
office. If it is their purpose by agreement to set aside the décision of 
the référée, they should do so by some direct and unequivocal action. 
If they wish this court to review the détermination of the référée, 
the record to be examined should be made up and submitted in the 
manner provided in the Bankruptcy Act, and in the General Ordefs 
in Bankruptcy. Until the statutory practice is substantially complied 
with, the court cannot review the proceedings before the référée. 

[3] A party to an order made by a référée after a hearing on the 
merifs, cannot hâve a review of it unless he pursues the mode pre- 
scribed in General Order 27. Collier on Bankruptcy, p. 604. This 
method seems to be exclusive. Collier on Bankruptcy, p. 604; Heg- 
rter v. American T. & S. Bank (C. C. A. 7th Cir.) 187 Fed. 599, 109 
C. C. A. 429, 26 Am. Bankr. Rep. 571 ; In re Home Discount Co. 
(D.'C. Ala.) 147 Fed. 538, 17 Am. Bankr. Rep. 168; In re Greek 
Mfg. Co. (D. C. Pa.) 164 Fed. 211, 21 Am. Bankr. Rep. 111; In re 
Clark Coal & Coke Co. (D. C. Pa.) 173 Fed. 658, 23 Am. Bankr. Rep. 
273. 

[4] To reverse an alleged order of that officiai, on a record no part 
of which emanated from his office, would be manifestly unfair. The 
Bankruptcy Act contemplâtes that the record on review shall be made 
up by the référée, and by him certifîed to this court. Collier on Bank- 
ruptcy, p: 604. 

[5] In the brief counsel déclares there is not one scintilla of evi- 
dérice that the mortgage was given to hinder, delay, or def raud cred- 
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itors, and none to show any actual fraud. The review hère is asked 
on the ground that the order ir- based on a misstatement of the évidence, 
but the incorrect statement is not before me. If the existence of 
fraud is still an issue in the case, there should be a detailed summary 
of the évidence, not a mère statement of légal conclusions in relation 
to the alleged fraud. In the absence of a copy of the referee's sum- 
mary, its contents can be gathered only inferentially from the brief 
and the copy of the décision. From the latter the following quotations 
are taken : 

"Wiith mortgagee's knowledge and consent he [the mortgagor] continued to 
use and ti'eat the mortgaged animais and other property as hls own, taking 
them where he would, losing some horses b.v death in distant worli. He also, 
wlth her knowledge and consent, collected bills iind aecounts, applied the 
mone.v collected to hls own use, and never accounted to niortgagee, or paid 
her anytliing. IJkewlse. without objection from the mortgngee, who knew 
of the transaction, he Incumbered most of the mortgaged property wlth an- 
other mortgage, direotly violatlng the written ternis of the flrst mortgage. 
Mortgagee testifled that she took the mortgage to protect herself, and (under 
crnss-examination) also to enable her hiisband to keep on in business." 

"The description of ail the property exeept the bills and aecounts is clearly 
Insufflcient." 

"The testlmony of mortgagee also showed that, though the mortgage was 
given to secnre a V)ona fide debt for funds actnally advanced by her or in 
her behalf, yet that she had In mind, not merely the securing of her own debt, 
but the i)rotection of her husband against the claims of others, to whom he 
was also in debt, that he niight continue his business." 

If the décision of the référée is correctly copied, he must certainly 
hâve heard some testimony which he believed sustained the objections 
to the mortgage. Whether this évidence vifill support a finding that 
the mortgage was executed to hinder, delay, or defraud creditors, is 
the question. Possibly this is where the différence between the réf- 
érée and the attorney for the mortgagee lies. 

[6] An agreement as to what conclusions should be drawn from the 
évidence does not afford sufficient data to enable me to détermine 
whether there has been a misstatement of the évidence, particularly 
when the referee's summary of the évidence is not submitted. On the 
record presented, this court can neither uphold nor reverse the déci- 
sion of the référée. The whole matter must therefore be recommitted 
to that ofificer, for such further proceedings as the litigants are enti- 
tled to demand under the law. 



In re PETERSEN. 

(District Court, D. Nevada. August 25, 1917.') 

1. Chattei, Mortgages <S=>47 — Description of Pboperty. 

As, again.st creditors and others who inay aequire adverse rlghts, mort- 
gage of speclfled number of articles or animais out of large nmnber is 
void for uncertainty, when particular articles are not separated or desig- 
nated, so they can be distinguished from others of sanie kind; but it is 
enough if description, supplemented by suggested inqulries, enables par- 
ties to identify property. 

ig=For other cases see same toplc & KEY-NUMBBR In aU Key-Numbered Dlgests ê Indoxea 
252 F.— 54 
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2. CitATTEL UORTGAGES ©=347— DESCRIPTION OF PROPERTY— SlTUS. 

The situs of the property coVered by chattel mortgage is usually re- 
gardée! as an important fact In Its identlflcation, whlch must be accom- 
plished by the description, to validate the mortgage agalnst creditors 
and others who may acqulre adverse rlghts. 

3. ClIATTEL MORTGAOES ®::=>49(1) DESCRIPTION OF PBOPEKTY. 

A mortgage of property deserlbed as one span of colts, three years old, 
one gray and one bay, is defeetive: but if It further states the colts ara 
in the mortgagor's possession on hls farm, in a certain township, county, 
and State, the description is sufflcient. 

4. ClIATTEL MORTGAGHS <SX=347 DESCRIPTION OF PrOPEBTY— SuFFICIENCT. 

Chattel mortgage covering "seventeen head of work stock," etc., and 
books and accounts due mortgagor In business conducted under Ms name, 
Insuffidently deserlbed property to be valid agalnst creditors ; nelther 
location of property nor résidence of mortgagor or mortgagee being given. 

5. Bankbuptct ©=172 — -Yalidity — Law Conteolling. 

The validity of a chattel mortgage agalnst creditors represented by 
a trustée in bankruptcy must be detérmlned by the law of the state In 
which the mortgage was made and where the property was sltuated. 

6. Bankruptcy ©=3180 — Chattel Mortgage — Statuts. 

Under Rev. Laws Nev. § 1083, as to fraudulent conveyances, chattel 
mortgage given by debtor to wife 12 years after iudebtedness to her v?as 
contracted, no payments having been made, and intended to protect debt- 
or's property from his creditors, was void as to hls trustée In bankruptcy. 

In Bankruptcy. In the matter of Emil Petersen, hankrupt. On pé- 
tition for review of an order of the référée refusing to allow a pre- 
ferred claim. Order affirmed. 

See, also, 252 Fed. 846. 

George Springmeyer, of Reno, Nev., for petitioner. 
James D. Finch, of Reno, Nev., for trustée. 

FARRINGTON, District Judge. The référée in bankruptcy, having 
refused to allow as preferred the claim of Emma Petersen, she has 
filed a pétition for review. The questions certified by the référée are : 
First, whether the mortgage contains a proper description; and, sec- 
ond, whether fraud is shown. 

The description of the property, as it appears in the chattel mort- 
gage, is as foUows: 

"Seventeen (17) head of work stock, seventeen (17) harnesses therefor, six 
(6) driving horses, two (2) buggles, one (1) spring wagon, one (1) lot of blndlng 
ehains and stretchers, one (1) lot of blacksmlth tools, one (1) lot of plows, har- 
rows, scrapers and other farmlng Implements, and ail and singular the book 
accounts and bills due or unpald said mortgagor in his business carried on 
and conducted under the name of Emil Petersen." 

In the summary of the évidence, the référée says the mortgage did 
not include ail of the mortgagor's horses, wagons, machinery, etc., nor 
any stock of hay, grain, or wood, but covered ail book accounts and 
bills owing to him. 

"Beslde the mortgaged 'work stock,' whlch Included mules, draft, saddle 
and driving horses, bankrupt had, at the tlme the mortgage was given, other 
saddle and driving horses, beslde range horses — the range horses being in 
another county than that In which his hay yard business was conducted, 
whlch was In sald Ormsby county. The bankrupt at the same time owned 

©saFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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elgîit or more wagons, two hay presses, three Ixil) sleds. a saCe, and other ar- 
ticles of property not incluUed In the mortgage." 

[1] It is a well-established rule that the mortgage of a specified 
number of articles or animais out of a large number is void for un- 
certainty, when the particular articles intended to be conveyed are not 
separated or designated, so they can be distinguished from others of 
the same kind. As against creditors and others who may acquire ad- 
verse rights, the mortgage is not effective unless it affords some means 
of identifying the property. It must give some marks or characteristics 
by the aid of which the thing mortgaged can be singled out. It is 
enough if the description, supplemented by inquiries which the in- 
strument itself suggests, will enahle a third party to identify the prop- 
erty. The description must contain enough to direct the mind of the 
searcher to facts from which he may ascertain the property with rea- 
sonable certainty. As was said in Ehrke v. Tucker, '^ Kan. 52, 160 
Pac. 985 : 

"The suggestion whlcli Indicates tlie Une of inqulry must corne from the 
mortgage Itself, and eannot rest alone in the mhids of the luortgagor aud 
mortgagee." Northwest Bank v. Freeman, 171 U. S. 620, 19 Sup. tt. 36, 43 !.. 
ÎM. 307; Jaferey v. Brown (C. C.) 29 Ped. 476; Street v. Sederburg, 41 Coin. 
128, 92 Pac. 29: Westinghouse Co. v. McGrath, 131 lowa, 226, 108 N. W. 449, 
117 Am. St. Rep. 421-424; IJierling v. Pettlt, 140 Mo. App. 88, 119 S. W. ô25; 
Chandler v. West, 37 Mo. Ai)p. 631-635 ; Barrett v. Fisch, 76 lowa, 553, 41 N. 
W. 310, 14 Am. St Rep. 238, 239; Jones on Chattel Mortgages, §§ 54, 56; 6 
Cyc. 1025. 

The fact that the parties to the mortgage are able to identify the 
property, or to state what stock was intended to be covered thereby, is 
not what is required. The description in the mortgage must direct 
the attention to some source of information beyond the words of the 
parties themselves. It must furnish the data by which the mortgaged 
chattels may be identified. Barrett v. Fisch, 76 lowa, 553, 41 N. W. 
310, 14 Am. St. Rep. 238, 239. If the oral testimony of the parties 
were sufficient, as the mortgagee hère claims, few descriptions would 
or could be fatally détective, and the purpose of requiring chattel 
mortgages to be recorded in order to give notice to the public would 
be defeated. 

[2] The situs of the property is usually regafded as an important 
fact in its identification. Neither the location of the property nor the 
résidence of the mortgagor or mortgagee is given in the mortgage, 
though the afifidavit, the certificate of acknowledgment and the prom- 
issory note set out in the mortgage were made at Carson City, Nev. 
The Nevada Act déclares that the mortgage shall not be valid— 

"for any puri)ose against any other person than the parties thereto unless 
* * * it shall be recorded in * * * the county where the property is 
sltuated, and also in the county where the mortgagor résides." Rev. Laws 
Nev. § lOSO. 

[3J A mortgage of property described as one span of coïts, three 
years old, one gray and one bay, is def ective ; but if the f urther state- 
ment that the coïts were in the mortgagor's possession on his farm. 
in a certain township, county, and state, were added, the description 
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would be sufficient. Jones on Chattel Mortgages, §§ 54a, 55 ; North- 
western Bankv. Freeman, 171 U. S. 620, 19 Sup. Ct. 36, 43 h. Ed. 307. 
In Moebus v. Collins, 85 N. J. Law, 430, 89 Atl. 986, a New Jersey 
case, the court held : 

Whether "a description of tlie mortgaged property as 'fourteen eows' is 
svifficient dépends on tlie situation ut the tirne the chattel mortgaKe wns glven. 
If the mortgagor then owned only 14 eows, tltle would pass uuder the mort- 
gage. If he owned more, title would iiot pass as agalnst a bona lide purchaser 
for value." 

In Simon Casady & Co. v. German Savings Bank, 159 lowa, 149, 
140 N. W. 401, an lowa case, the property covered by a chattel mort- 
gage was described thus: 

"Forty head of three-year-old steers, weight about 1,2(X) pounds, col or reds 
and roans. Worth about $60.00 per head. ïhe sanie is iiow In niy possession 
in sections 1.4 and 15, Lee township, Madlson county, lowa." 

The mortgagor, at the time the mortgage was given, owned 140 
head of cattle answering this description. The cattle were sold ; the 
plaintiff mortgagee thereafter brought suit to estabhsh an équitable lien 
to the funds arising from the sale of the cattle, Following a long line 
of lowa cases, the court held the mortgage void for uncertainty in the 
description, consequently its record gave no notice to any one. 

In Burlington State Bank v. Marlin Nat. Bank (Tex. Civ. App.) 166 
S. W. 499, the mortgage mentioned seven horses and mules, but did 
not describe them, except by color, height, and âge ; it did not state 
that the mortgagor was the owner of the animais, nor where they were 
situated. The mortgage was held to be void. To the same effect, see 
Reynolds v. Tifton Guano Co,, 20 Ga. App. 49, 92 S. E. 389 ; Stewart 
V. Jaques, 77 Ga. 365, 3 S. E. 283, 4 Am. St. Rep. 86; Milner Banking 
Co. V. Adair, 18 Ga. App. 575, 90 S. E. 170; Chandler v. West, 37 
Mo. App. 631-635; Bozeman v. Fields, 44 Mo. App. 432. 

[4] The description contained in the mortgage, under thèse author- 
ities, appears to be insufficient as to the work stock, driving horses, 
and blacksmith tools. 

[5, 6] 2. It is contended that the référée in bankruptcy erred in 
holding the chattel mortgage void for fraud. The validity of the mort- 
gage must be determrned by the law of Nevada, the state in which the 
mortgage was made and where the property was situated. Etheridge 
V. Sperry, 139 U. S. 266, 277, 11 Sup. Ct. 565, 35 L. Ed. 171. In sec- 
tion 1083 of the Revised Laws of Nevada it is provided that : 

"Every conveyaiice, or assignaient, In writing or otherwis-â, of any estate 
or Interests in lands, or in goods in action, or of any rents or profits issuing 
therefrom, and every charge upon lands, goods, or things in a<'tion • * » 
made with tlie Intent to hlnder, delay, or defraud creditors or other persons 
of their lawful suits, damages, forfeitures, debts or deiuands, and every bond, 
or other évidence of debt giv^ii * * * with the like intent, as against the 
persons hindered, delay ed or defrauded, shall be void." 

In order to render a conveyance void under the above statute it is 
not necessary that it should hâve been executed with an actual fraud- 
ulent intent; it is sufficient that the purpose was to hinder or delay 
creditors. The grantor may actually believe that delay will enable him 
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to pa}' his debts, and thus prove an advantage to his creditors, and 
yet the mortgage be void under the statutory language quoted. The 
statute does not permit the mortgagor to be the judge as to whether 
his action will benefit creditors or not. If his conveyance was intended 
to secure time by delaying or hindering creditors, it is void, even though 
he was convinced he was acting for their best interests. Bigelow on 
Fraudulent Conveyances, p. 116. 

The intent to delay, however, must be something more than a mère 
purpose to enable the mortgagee or grantee to collect his claim. The 
mère preferring one creditor to another is not a violation of the stat- 
ute. In order to render such a conveyance void on the ground that it 
was intended to hinder or delay creditors, it must hâve been executed 
for that purpose — that is, to secure delay advantageous to the debtor 
and disadvantageous to his creditors; in other words, it must hâve 
been specially intended by the maker to hâve the effect of hindering 
and delaying his creditors in the collection of their claims, and pro- 
tecting his property. Johnson Baillie Shoe Co. v. Bardsley (C. C. A. 
8th Cir.) 237 Fed. 763, 150 C. C. A. 517, 38 Am. Bankr. Rep. 492- 
497; Coder v. Arts, 213 U. S. 223, 240, 29 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008, 22 Am. Bankr. Rep. 1 ; Jones on Chattel Mort- 
gages, § 338. 

ihe mdebtedness for which the Petersen mortgage was given was 
incurred prior to May 4, 1896. No payments having been made during 
an interval of more than 12 years, on April 9, 1909, when the bank- 
rupt was in failing circumstances, he gave his wife a new note for 
$3,000, covering ail the previous indebtedness, and secured it with the 
chattel mortgage in question. The mortgage was recorded on the same 
day. In the summary of the évidence it is stated that the mortgage 
was given as security, and also "to protect her husband from credi- 
tors so that he might continue his hay yard, wood, and hauling busi- 
ness." 

Not only before, but after, the mortgage was given, Mrs. Petersen 
acted as bookkeeper for her husband ; she was aware of his financial 
condition ; after 12 years, during which no payments were made on 
the indebtedness by Petersen, the note and mortgage were made and 
recorded, and thereafter the mortgagor conducted his business appar- 
ently just as he had before. He collected his bills and applied the pro- 
ceeds for his own business, for his own benefit, or in payment of in- 
debtedness to parties other than his wife. She never demanded or 
received any accounting of the mortgaged property in use, nor any pay- 
ments on the mortgage. Petersen, notwithstanding such action was 
expressly prohibited in the mortgage, gave a subséquent mortgage on 
the same property to Sarman, another creditor, on which he made 
payments. This he did with Mrs. Petersen's knowledge, and without 
objection from her. 

The only reasonable inference to be drawn is that the protection of 
Petersen's property from his creditors was the important purpose to 
be accomplished hy the mortgage, and that it was so intended by both 
Mr. and Mrs. Petersen. 

The order of the référée is affirmed. 
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Tn re WEI.LESI-EY et al. 
In re CARTWRIGHT & PLTJNKETT. 

(District Court, N. T>. Callfonila, First Division. December, 1917.) 

1. Bakkruptcy (S=»61 — Acts of Bankruptcy — Admission or Insolvency. 

A debtor's written admission of inability to pay his debts, and willing- 
ness on tliat ground to be adjudeed a banlirupt, is sutticient to support an 
ad.indication, witliout regard to his solvency or Insolvency. 

2. Bankrtiptoy iS=e2 — Aots of Bankbitptcy — ParTnership. 

A written admission by one of three partners on behalf of the firm of 
its inability to pay its debts and its willingness on that isrround to be ad- 
.iudged a lianlîrupt is not an act of the partnership, and Is Insufficient 
to support an ad.iudicatlon pgalnst the opposition of the other partners. 

:f>. BaNKKUPTCT <g==<î2 PaRTNEKSIÎIP "ACT OF BaNKRUPTCY" — CONCEAIMENT 

or PUOPEETY. 

The withdrawal from a banli by one partner of money of the flmii, 
and his rétention of the money and refusai to produce it, was a conceal- 
ment of propei-ty by tlie partnership with intent to hlnder, delay, and 
defraud creditors, which eonstltiited an act of bankruptcy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Act of Bankruptcy.] 
4. Bankruptcy <S=>91(1) — Involuntary Proceedixgs — Défenses. 

Where eoncealnient of property with intent to defraud creditors is al- 
leged as an act of Imnkruptcj, tlie burden rests on the alleged bankrupt to 
provo solvency as a défense. 

In Bankruptcy. In the matter of Annie C. Wellesley, J. H. Plunkett, 
and Orpha Plunkett, copartners doing business as Cartwright & Plunk- 
ett, and Annie C. Wellesley and J. H. Plunkett individually, alleged 
bankrupts. Hearing on involuntary pétition. Order of adjudication. 

Milton J. Green and Vogelsang & Brown, ail of San Francisco, Cal., 
for petitioning creditors. 

Hugh K. McKevitt, of San Francisco, Cal., for bankrupts Plunkett. 

Sullivan & Sullivan and Théo. J. Roche, ail of San Francisco, Cal., 
for bankrupt Wellesley. 

FARRINGTON, District Judge. A pétition bas been filed by three 
creditors of Annie C. Wellesley, J. H. Plunkett, and Orpha Plunkett, 
as copartners doing business under the firni name of Cartwfright & 
Plunkett, asking that the partnership, Annie C. Wellesley, and J. H. 
Plunkett be adjudged bankrupts. Two acts of bankruptcy are alleged: 
First, that the said Annie C. Wellesley, for herself and for said firm, 
admitted in writing the inability of the firm to pay its debts, and its 
willingness to be adjudged a bankrupt on that ground; second, that 
J. H. Plunkett concealed $1,800 belonging to the firm, with intent to 
hinder, delay, and defraud its creditors. $1,400 of that amount was so 
concealed June 18, and an additional $400 September 5, 1917. 

The Plunketts bave filed an answer, denying that they, or either of 
them, or the firm, is insolvent, or has committed an act of bankruptcy, 
as alleged in the pétition. The matter having been referred to Armand 
B. Kreft, référée in bankruptcy, he has found, and reported, after 

©ï=>For other cases Bee same topic & KBY-NUMBBR in ail Key-Numbered Dieests & Indexes 
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taking the évidence, that both acts of bankruptcy were committed as 
alleged, and recommends that the firm, and also J. H. Plunkett and 
Annie C. Wellesley, individually, be adjudged bankrupts. 

The question is : Can the two alleged acts of bankruptcy, or either 
of them, be attributed to the firm ? Section 3a, subdivisions 1 and 5, 
of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 546 [Comp. 
St. 1916, § 9587]), are as follows: 

"Aets of bankruptcy by a person shall consist of hls having (1) conveyed, 
transferred, concealed, or removed, or pemiitted to be * * * removed, 
any part of his property, wlth intent to hinder, delay, or defraud his creditors, 
or any of them ; * * * or (5) admitted m writlng his inabllity to pay his 
debts, and his willlngness to be adjudged a bankrupt ou that ground." 

Section 1, subdivision 19 (Comp. St. 1916, § 9585), provides that the 
term "persons," when used in the Bankruptcy Act, shall include part- 
nerships. 

Mrs. Wellesley, who owns a half interest in the firm, is the mother 
of Orpha Plunkett, and the latter is the wife of J. H. Plunkett. The 
testimony shows that on the day before the creditors' pétition was filed 
Mrs. Wellesley admitted in writing that the partnership was unable to 
pay its debts and willing to be adjudged a bankrupt on that ground. 
The admission purports to hâve been made on behalf of the firm. 

[ 1 ] It is well settled that the debtor's written admission of inability 
to pay his debts, and willingness on that ground to be adjudged a bank- 
rupt, is suiïicient to support an order of adjudication, without regard 
to his solvency or insolvency. West Co. v. Lea, 174 U. S. 590, 19 Sup. 
Ct. 836, 43 L. Ed. 1098, 2 Am. Bankr. Rep. 463; In re American 
Guarantee & Security Co. (D. C. Cal.) 27 Am. Bankr. Rep. 640, 192 
Fed. 405 ; Brandenburg on Bankruptcy, § 53. 

[2] With one partner favoring and two opposing, it can hardly be 
said that the partnership is willing to be adjudged a bankrupt. Never- 
theless, on the authority of Yungbluth v. Slipper (C. C. A. 9th Cir.) 26 
Am. Bankr. Rep. 265, 185 Fed. 773, 108 C. C. A. 106, 223 U. S. 722, 
32 Sup. Ct. 524, 56 L. Ed. 630, and In re Kersten (D. C. Wis.), 6 Am. 
Bankr. Rep. 517, 110 Fed. 929, it is contended that the admission by 
Mrs. Wellesley is the act of the firm. 

In the Yungbluth Case, one of the partners had assigned the partner- 
ship property for the benefit of the firm, the "total assets of the part- 
ners and of the firm, were insufficient to pay the partnership debts," 
and the jury found that the opposing partner himself was insolvent. 
Under the circumstances the assignment was held to be sufficient to 
support an adjudication against the firm, because "it was an act which 
alïected the partnership business and disposed of the partnership" 
property. The court also said that, if the assignment had been made 
or assented to by both partners, it would not hâve been necessary to 
prove the insolvency of the partnership. The reasonable inference to 
be drawn is that insolvency must be shown affirmatively, when such an 
assignment of partnership property is not made by or with the consent 
of ail the partners. 

In the Kersten Case, the act of bankruptcy relied on was an admis- 
sion in writing, signed by one of the two members of a firm of private 
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bankers, purporting to be made in behalf of both, that they were un- 
able to pay their debts and willing to be adjudged bankrupt. The pro- 
ceedings were had on a creditors' pétition, and the only opposition was 
made Isy other creditors, not by a copartner. The court held that, in 
the absence of express authority, authority might be inferred from the 
fact that the partner not signing the admission failed to object or dis- 
affirm, when opportunity so to do was presented. 

In the case at bar the written admission does not dispose of property, 
or necessarily affect the partnership business. This is a gênerai part- 
nership. Unless otherwise expressly stipulated, the décision of a ma- 
jority of its members binds it in the conduct of its business. Each 
member is agent for the partnership in the transaction of its business, 
and has authority to do whatever is necessary to carry on the business 
of the firm in the ordinary manner. As such a partner, Mrs. Wellesley 
had no authority "to do any act which would make it impossible to 
carry on the ordinary business of the partnership," or to do any other 
act not within the scope of the partnership business. Civ. Code Cal. §§ 
2424, 2428, 2429, 2430. 

There is no évidence that Mrs. Wellesley had any prior authority to 
make the admission. Such an act, however, may be ratified, either ex- 
pressly or impliedly, and thus become the act of the firm ; for example, 
an unauthorized contract of purchase by one partner was held to hâve 
been indirectly ratified by the failure of the remaining partners to dis- 
avow the contract before delivery of the goods. Hatchett & Large v. 
Sunset Brick & Tile Cp. (Tex. Civ. App.) 99 S. W. 174. The rule is 
thus stated in Rowley's Modem Law of Partnership, § 473 : 

"If one partner fails to repudiate au unautborizert act of the other within a 
rea.^oniible time after he has acqulred linowledge tliereof, he will ordlnaril^\- 
be lield to huve ratified tlie same." 

In the présent case it is impossible to indulge any presumption of 
acquiescence on the part of the Plunketts. On the day following the 
exécution of the admission, the creditors' pétition was filed, and at once 
opposed by ail the partners except Mrs. Wellesley. Hence I am unable 
to agrée with the référée that the written admission, under the circum- 
stances, was an act of the copartnership, and therefore sufficient in it- 
self to support an adjudication. 

[3] The record in this case shows that in June, 1907, the three part- 
ners, on their joint note, borrowed from the First National Bank of 
San Francisco $2,400. This amount was placed to the crédit of the 
firm, and later, June 18th, Plunkett drew from the account $1,400, and 
in September an additional $400. He admits that he has the money, 
but refuses to producé it, to tell where it is kept, or to pay it to the 
creditors of the firm. His proposai to the creditors was that he would 
purchase Mrs. Wellesley's half interest in the business ; that he would 
pay therefor the $1,800, which he had drawn from the bank, allow 
Mrs. Wellesley to retain $700 of the partnership funds, which she then 
had in her hands, and that he would in addition give her a note for 
$2,500, payable in one year. Clearly thèse facts are sufficient to es- 
tâblish a concealment of partnership funds, with intent to hinder, 
delay, and defraud creditors. The acf was committed by a member of 
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the firm ; it was a disposition of partnership property ; it had the same 
effect on the property eut of which the partnership debts were payable 
and on the partnership business as would hâve been accomplished had 
ail three partners actively and openly participated therein. 

There is no évidence bf any protest or of any objection to the act of 
J. H. Plunkett by other partners, unless the written admission of Mrs. 
Wellesley can be so construed. In borrowing the money the three 
partners unitèd; Its concealment was a détriment to ail creditors of 
the firm. J. H. Plunkett's scheme, if successful, would hâve enabled 
Mrs. Wellesley to withdràw from the business with $2,500 of partner- 
ship money. In its efifect upon the property and business of a firm, a 
written admission of inability to pay its debts and willingness to be 
adjudged bankrupt is very différent from a concealment of its property 
with intent to defraud, particularly if the firm is in failing circum- 
stances and the concealment has been actually effected. 

[4] The Plunketts are earnestly opposing an adjudication. It is 
provided in section 3, subdivision (c), of the P>ankruptcy Act, that it 
shall be a complète défense to any proceeding in bankruptcy, based on 
the debtor's concealment of bis property with intent to defraud his 
•creditors, to allège and prove that the party proceeded against was not 
insolvent at the time of filing the pétition against him. Not only was 
it much to the advantage of the Plunketts in this contest to prove that 
fact, but, inasmuch as it is défensive matter, the burden was on them 
to do so. Collier on Bankruptcy (lOth Ed.) p. 84; Brandenburg on 
Bankruptcy, § 42, p. 67 ; In re Crenshaw (D. C. Ala.) 19 Am. Bankr. 
Rep. 503, 156 Fed. 638: Louisiana Nat. Life Assurance Soc. v. Segen 
ID. C. Ala.) 28 Am. Bankr. Rep. 407, 196 Fed. 903. The complète 
failure of the Plunketts, who must bave possessed accurate knowledge 
as to the firm and its atïairs, to prove, or attempt to prove, its solvency, 
justifies the inference that solvency was incapable of proof, and that 
the assets of the company, together with those of the individual part- 
ners, were insufiicient to pay its debts. 

In Chemical National Bank v. Meyer (D. C. N. Y.) 1 Am. Bankr. 
Rep. 565, 92 Fed. 896, where the liquidating partner of an insolvent 
firm made a gênerai assignment for the benefit of creditors, and the 
other partner made no attempt to prevent such assignment, it was held 
to be an act of bankruptcy upon which the firm could be adjudged 
bankrupt. The court further observed that, if Meyer did not hâve the 
authority to make an assignment, then the assignment was tantamount 
to an attempt to conceal or remove the property with intent to hinder, 
delay, or defraud the firm creditors. The conduct of the other partner 
amounted to a practical acquiescence, so that in either case an act of 
bankruptcy had been committed with référence to the firm. 

We hâve hère, then, facts very similar to and quite as convincing as 
those which were deemed sufficient to warrant an adjudication against 
the partnership in the Yungbluth Case. It is unnecessary to discuss 
the participation of J. H. Plunkett and Mrs. Wellesley. Each has 
committed an act of bankruptcy. 

Let an order of adj udication be entered herein against the firm, J. H. 
Plunkett, and Annie C. Wellesley, 
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THE HESPEROS. 
THE ARETHUSA. 
(District Court, E. D. Virginia. May 11, 1918.) 

1. Collision <g=j71(l) — Tow— Fault. 

Where an outward bound steamer anchored on the eastem slde of the 
channel of the Ellzabeth river at Norfolk, Va., and a tug followlng wlth 
barges in tow proeeeded to the west slde of the channel, though a steam- 
er was Incomlng, held that, as the tug and Incoralng steamer agreed on 
a starboard to starboard passage, the tug was not at fault, though the 
incoiïiing vessel struck the anchored vessel and also injured the tow. 

2. Collision <8=»71(3) — Anchored Vessel— Fault. 

Though a vessel anchored to take on dynamite wlthln harbor limits 
in violation of the harbor raies, yet, where the vessel had taken on no ex- 
plosive before the collision occurred, the purpose for which it anchored 
does not place it at fault. 

3. Collision <g=571(3) — Anchobage— Pault. 

An outbound vessel which anchored on the eastern slde of the chan- 
nel of the Ellzabeth river at Norfolk, Va., without permission of the 
harbor master, etc., though it violated harbor rules and Act March S,, 
1899, § 15 (Comp. St. 1916, g 9920), held not at fault for a collision with 
an inbound vessel, where the anchorage was In deep water, extending out 
beyond the channel to the eastward, and a sullicient channel for in- 
coming vessels remalned. 

4. Collision <s=»71(2)' — IiIabilitt— Vessel at Fatilt. 

A government steamer inbound through the channel of the Ellzabeth 
river, at Norfolk, Va., held at fault for a collision wlth an outbound ves- 
sel anchored on the eastern bank of the channel ; it appearlng that the 
inbound vessel Imprudently attempted to pass between the anchored ves- 
sel and a tug and her tow on the other slde of the channel. 

In Admiralty. Libel by the United States against the steamship 
Hesperos, with pétition by G. Sandaa, master of the steamship Hes- 
peros, against the E. I. Du Pont De Nemours Powder Company, and 
another, Consolidated with libels by the New England Coal & Coke 
Company and by the Hesperos against the United States, as owner 
of the steamship Arethusa, together with a pétition by the United 
States against the steamship Hesperos. Decree against the United 
States, as owner of the steamship Arethusa. 

Richard H. Mann, U. S. Atty., of Petersburg, Va., and Hiram M. 
Smith, Asst. U. S. Atty., of Richmond, Va., for the United States. 

Hughes, Little & Seawell, of Norfolk, Va., for The Hesperos and 
petitioner G. S'andaa. 

Edward E. Blodgett and Blodgett, Jones, Burnham & Bingham, 
ail of Boston, Mass., for New/ England Coal & Coke Co. 

Hughes & Vandeventer, of Norfolk, Va., for Lambert's Point Tow- 
boat Co. 

Edward R. Baird, Jr., of Norfolk, Va., for E. 1. Du Pont De 
Nemours Powder Co. 

WADDILL, District Judge. On the morning of the 18th day of 
October, 1915, between 7 and 8 o'clock, a collision took place between 

ÊcsFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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the United States ship Arethiisa, inward bound, the Hesperos, an- 
chored on the eastern side of the channel of the EHzabeth river, op- 
posite Craney Island Light, Norfolk, Va., and the barges EmiHe and 
Cassie, being two of a tow of three barges then proceeding down the 
river on the western side of the channel, under the following circum- 
stances : 

The Hesperos, a large océan going steamship, 389 feet long, 54 
feet beam, and 24.6 deep, having loaded part of her cargo at the piers 
of the Norfolk & Western Railway Company at Lambert's Point, was 
taken out f rom the pier by the tug Pocahontas, of the Lambert's Point 
Towboat Company, and proceeded down the river to a point just below 
Craney Island Light, for the purpose of loading a consignment of 
dynamite, w^hich was then on a barge at anchor on the flats, to the 
eastward of the place at which the Hesperos came to anchor. The 
Hesperos was followed down the channel by the tug Gwalia, towing 
three barges, lashed together, on a hawser of 25 to 30 fathoms. The 
tide was ebb, the weather good, and practically no wind. The tug 
and tow navigated to the western side of the channel, upon the Hes- 
peros making its departure for the eastern side. The Hesperos was 
anchored over as close to the bank on the eastern side as she could 
get, and, with the ebb tide, her stern swung slowly to the westward, 
coming round to the tide ; her engines being kept slow ahead, for the 
purpose of keeping her bow to the bank of the channel. After be- 
ing anchored, the Arethusa, 330 feet long, 43 feet beam, and drawing 
23 feet of water, was observed coming up the river below Boush 
Bluff, a mile or more away, about midchannel, and apparently at full 
speed. The Arethusa and the tug Gwalia exchanged passing signais 
of two blasts of their whistles, indicating a starboard to starboard 
passage. The Arethusa approached the Hesperos, with apparently 
no change of helm or speed, and the Hesperos sounded danger sig- 
nais, which the Arethusa did not hear. The Arethusa, according to 
her master's testimony, maintained her course and speed, running, 
until a short time before the collision, at half speed of from five to 
six knots an hour, and immediately before, and at the time of the col- 
lision, had slowed down to slow speed of between three and four 
knots an hour, and, when within two ship lengths from the Hesperos, 
she put her wheel hard aport, with a view of going to starboard, but 
not in time to avoid coming into collision with the H^esperos, striking 
the stern of the latter ship on her port quarter, doing considérable 
damage to that ship, and seriously injuring herself, tearing away, 
among other things, the ship's bridge, steering gear, etc. The Are- 
thusa then swung abruptly to starboard, ran some 600 to 800 feet 
over to the westward side of the channel, and into the easternmost of 
the three barges, the Emilie, sinking her, and driving with such force 
against the second barge, the Cassie, as to cause it considérable dam- 
age. 

The original libel was filed by the United States against the Hes- 
peros ; the latter ship answered this Hbel, and also by pétition under 
the Fifty-Ninth Admiralty Rule (29 Sup. Ct. xlvi) brought in the E. 
L Du Pont De Nemours & Co., the charterers of the Hesperos, and 



860 252 FEDERAL RKPOKTEU 

the Lambert's Point Towboat Company, owner of the tug Pocahontas, 
which anchored the Hesperos. The Lambert's Point Towboat Com- 
pany and the E. I. Du Pont De Nemours & Co. filed their respective 
answers to this pétition. The Hesperos also filed an independent hbel 
against the United States, the owner of the steamship Arethusa, as 
did also the New England Coal & Coke Company, the owner of the 
barges in collision. The United States filed its answer to thèse two 
libels, and also by pétition brought in the Hesperos in the New Eng- 
land Coal & Coke Company case, to which pétition the Hesperos filed 
its answer, and by consent of parties the several cases were heafd 
together. It is perhaps proper that the court should hère state that 
the litigation was inaugurated pursuant to an act of Congress approved 
April 26, 1916 (chapter 87, 39 Stat. 1261), entitled "An act for the re- 
lief of New England Coal & Coke Company, owner of the American 
barges Emilie and Cassie, and Bruusgaard, Kiosterud Dampskibsak- 
tieselskab, owner of the Norwegian steamship Hesperos," by which 
the United States magnanimously assented to the détermination of 
the loss arising from the collision in question, by the owners of the 
Emilie and Cassie, and the owners of the steamship Hesperos, in liti- 
gation to be instituted by the United States, the owner of the Are- 
thusa, in an admiralty suit in the proper District Court of the United 
States, and by the act jurisdiction was conferred upon said court to 
hear and détermine the whole controversy, and enter judgment, and 
decree for damages sustained by reason of such collision, if any, ei- 
ther for or against the United States, upon the same principles and 
measures of liability, and with the same costs, as in Hke cases in ad- 
miralty between private parties. , 

The several libels, cross-libels, and pétitions growing out of the col- 
lision between the four vessels, were, by consent, heard together, and 
présent for detemiination the question upon whom the liability should 
fall for the disaster. The contention of the Hesperos that she should 
be absolved from liability, and that the Lambert's Point Towboat 
Company, whose tug took her out from the piers, and located her at 
the scène of the accident, or the E. L Du Pont De Nemours & Co., 
the charterers of the Hesperos, and owners of the cargo, under whom 
the towboat company was acting, as claimed by her, should be held 
responsible, is net well taken, under the facts and circumstances of 
this case. 

The élimination of thèse two companies leaves for ascertainment 
the liability, as between themselves, of the Gwalia and her tow, the 
Hesperos, and the Arethusa, which will be considered in the order 
named. 

[1] First. Upon the testimony in this case, fault alone, if any, can 
be imputed against the Gwalia and her tow, for violating the narrow 
channel rule by navigating on the westward, instead of on the east- 
ward, side of the channel. 

The court's conclusion is that they were not négligent in this re- 
spect, under the circumstances of this case. In going down the chan- 
nel, they first followed the Hesperos, a large ship, and upon her di- 
recting her course to the extrême eastward of the channel, with a 
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view of anchoring, the Gwalia and its tow directed their course to 
westward, to avoid possible risk from the maneuver of the down-going 
ship ; and while thus navigating, and after the Hesperos had come to 
anchor, they gave to the Hesperos two blasts of the tug's whistle, in- 
dicating that they wotild pass the ship on their starboard. To this 
signal the Hesperos made no answer, and the Arethusa, the up-coming 
ship, in a short time responded with two blasts of the whistle, indi- 
cating that she understood that the two whistles meant a désire on 
the part of the tug and tow to inaugurate a starboard hand passage 
with her, to which the Arethusa replied with two blasts of her whistle, 
giving her assent to such passage. Thereupon the Gwalia replied with 
two blasts to the Arethusa, which she meant, and the Arethusa under- 
stood, as a confirmation of the understanding to pass starboard to 
starboard; and the tug and tow continued their movement to port, 
and navigated as far to the westward side of the channel as it was 
prudent to go, when the Arethusa, having suddenly collided with 
the Hesperos, on the eastward side of the channel, sheered to the 
westward, and ran into two of the barges in tow of the Gwalia, sink- 
ing one, and seriously damaging the other. Under thèse circumstances, 
it clearly appears that the tug and tow were free from fault, and 
should in no manner share the loss caused by the collision. The Hes- 
peros, which had anchored on the eastern side of the channel, could 
certainly not complain of its course to the westward of the channel, 
and the up-coming steamer gave its full assent to the navigation pro- 
posed by the Gwalia. 

[2] Second. This brings us to the considération of the Hesperos"^ 
conduct, and her liability for the conséquences that followed. 

This ship was at anchor at the time of the collision between herself 
and the Arethusa, as well as at the time the latter ship collided with 
the barges Emilie and Cassie. It is earnestly insisted by the United 
States, the owner of the Arethusa, that the Hesperos was solely at 
fault for the collision, in that she cast anchor in the channel, also 
undertook to load dynamite in the harbor, contrary to law and the 
harbor rules and régulations governing the taking on of explosives, 
and for coming to anchor, and that at least she was partly to blâme for 
the collision, because of négligent navigation in connection v^'ith her 
anchorage, at a time when it was too late for the Arethusa to so 
change her course as to escape the conséquences of her alleged unsea- 
manlike conduct. 

There is force in the government's contentions in thèse respects ; 
but, so far as the loading of dynamite is concerned, it did not affect 
the collision, further than that the ship came to anchor at the place 
■ in question to take ori dynamite, which was stored upon barges on 
the flats in that vicinity. The dynamite, however, was not taken on by 
the Hesperos, and the alleged violation of the local ordinance in that 
respect does not become material. 

[3] The place of anchorage is one of more difficulty. The har- 
bor rules unquestionably contemplate anchorage in the harbor only 
upon permission of a harbor master, and that the same shall not be 
in the channel; but obtaining permission of the harbor master 
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seems to hâve become obsolète, if ever enforced. The rule forbidding 
anchorage in the channel is as follows: 

"5. Vessels entering the harbor and intending to coine to anehor or drop- 
ping out of wharves or docks preparatory to departure, must aiichor under 
direction of a harbor master, and are forbldden to anehor in the channel" 

— and should be read in the light of the national législation on that 
subject. Act March 3, 1899, c. 425, § 15, 30 Stat. L. 1152 (Comp. 
St. 1916, § 9920). Thèse régulations, and the act of Congress were 
set forth and fully considered by this court in the Margaret J. Sanf ord- 
Strathleven Case (203 Fed. 331, 335, 336, 338, 339); and, while under 
the décision of this court the go vemment's . contention against an- 
choring in the channel has strong support, still the same was not ap- 
proved by the Circuit Court of Appeals in that respect (213 Fed. 975, 
130 C. C. A. 381), and in the view taken bythat court, in that and 
other cases, the true rule is that Congress, by the act referred to, 
did not intend absolutely to forbid anchoring in narrow channels, ex- 
cept only at such places as would necessarily prevent the passage of 
other vessels, or obstruct them in passing, to such an extent as to 
make the effort to do so a dangerous maneuver; and that vessels 
anchoring at a point in a channel, where, notwithstanding such anchor- 
age, other vessels navigating with the care the situation required, 
can saf ely pass, neither violâtes the statute, nor renders a vessel liable 
under the gênerai rules applicable to navigation, although she may 
to a certain extent obstruct the channel. 

Assuming this to be the law applicable to the Hesperos' anchorage, 
which this court must do, since the very act of Congress and harbor 
rules and régulations v^^ere in question in the Strathleven Case, and 
it is manifest either that the appellate court treated the inhibition 
in the local harbor régulation as to anchoring in the channel as sub- 
stantially the same as that of the national act, or reached the conclu- 
sion that the harbor rules in that respect were superseded by the act 
of Congress on the subject, and placed its own construction upon the 
meaning and effect of the fédéral act, diametrically opposed to that 
of the lower court, still it cannot be said that the Hesperos v^ras at 
fault in anchoring where she did. She cast her anehor where the 
deep water really extended beyond the eut channel to the eastward, 
for a short distance, with a clear deep water eut channel of 600 feet 
besides ; and, while she had undoubtedly swung out under the influence 
of the ebb tide into and partly across the channel, there is nothing to 
indicate or suggest that she had taken certainly more than half of the 
channel, which lef t ample space for the passing of the up-coming 
steamer Arethusa, in the exercise of proper care and caution on its, 
part. It is true that the Arethusa claimed that her course was ob- 
structed to the westward by the down-coming tug and tow ; but it 
was not so to such an extent that in broad daylight, calm weather, 
and slight ebb tide against her, she could not readily hâve so navi- 
gated as to hâve avoïded coming into collision with the Hesperos. 

[4] Third. Coming now to the case of the Arethusa, in addition 
to what has been said in connection with the navigation of the Hes- 
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peros and Gwalia, it seems to the court quite clear that the Arethusa 
is liable for bringing about the collision. She was proceeding under 
most favorable circumstances up the channel, with nothing seriously 
to obstruct or interfère with her navigation; and the burden was 
upon her, the free and unincumbered vessel, to keep clear of vessels 
at anchor, and approaching tugs and tows. She should hâve so nav- 
igated, both as respects her proper place in the channel, her speed, 
and in everything she did, or reasonably could hâve done, with that 
end in view. So far from doing this, she managed, without apparent 
justification, to corne into collision with the Hesperos at anchor on 
the eastern side of the channel, running at such speed as to severely 
injure the Hesperos, tearing away inost of her own running gear, 
navigating machinery and appliances, and sheered over to the western 
side of the channel, a distance of 500 or 600 feet, and ran into the 
tow, with such force as to sink the Emilie, and seriously cripple the 
Cassie, two of the barges in the tow, both heavily laden. This would 
not hâve happened had the Arethusa been navigating at the speed 
and with the care required of her under the circumstances. She 
had seen the anchored ship a mile or more away, and, while it is true 
she did not at first observe the ship was at anchor, she at least should 
hâve discovered she was not approaching. She observed, when she 
was as much as a quarter of a mile away, that her stern was swing- 
ing out into the channel across her bow, and while the Arethusa's 
navigators claim that they did not see her anchor chain until she was 
some 300 feet of her, and that she, about that time, swung more rap- 
idly out into the stream, still the court cannot but be impressed with 
the fact that her exact position would hâve been, if it was not ac- 
tually, discovered in ample time to hâve avoided the collision, by the 
exercise of reasonable vigilance by the navigating officers of the Are- 
thusa. It seems entirely clear, from the Arethusa's own account of 
the transaction, that her master thought he had sufficient room to pass 
between the stern of the Hesperos and the passing tug and tow, and 
he attempted to do so, when good seamanship, prudence, and the 
exercise of proper care and caution would hâve forbjdden his so 
doing. He should hâve so navigated, at least, as to hâve been able 
to keep his ship under easy control at ail times, to prevent the hap- 
pening of just such an occurrence as took place; and certainly he 
should not hâve attempted to proceed at such rate of speed as the 
évidence, and the resuit of what happened, indicates he was making. 
The governnlent's proctor. Assistant District Attorney Hiram M. 
Smith, who actively conducted the litigation for the United States, 
ably and earnestly insisted that, assuming the navigation of the Are- 
thusa to hâve been imprudent, still that no harm would hâve resulted 
therefrom, and the disaster Would not hâve occurred, but for the 
imprudent act on the part of the Hesperos in accelerating the move- 
ment of that ship into and across the channel, at a time when it was 
too late for the Arethusa to avoid the accident, and that this was the 
sole cause of the collision, or certainly contributed to it, for which the 
Hesperos should, at least in part, share the burden. 
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There is force, of course, in this contention. Still, having regard 
to the law and rules of navigation properly applicable, and due regard 
to what maritime skill, prudence;, and f orethought. required of the Are- 
thusa, it should.not be adopted. The testimony ,as a whole, in the 
view taken by the court, does not spstain the position that a sudden 
accélération of the movement pf the Hesperos materially aided to 
bring about the accident. : It is true the Hesperos was continuing to 
angle out into the stream, and it may be immediately preceding the ac- 
cident she moved somewhat faster, but not perceptibly so, save as tes- 
tified to by those on the Arethusa ; still no such close shave as that 
should hâve been taken by the . Arethusa. The obligation imposed 
upon her as an unincumbered ship was to avoid as well the risk of 
collision, as the collision; and she should hâve properly discharged 
her duty in this respect, going with the tide against her, in broad day- 
time, without wind or other conditions to obstruct her, she ought not 
to hâve so placed herself in respect to the Hesperos and the Gwalia as 
to hâve gotten into collision with them. She voluntarily assented to 
the proposai oî the tug and tow to take her side of the channel, when 
she knew the Hesperos was on the other side, and knew that she 
would hâve to pàss between the two ; and she should at that time, or 
certainly later, instead of attempting to pass, hâve stopped and re- 
versed her engines and sounded danger signais. It is true she did 
not hear the danger signal from the Hesperos, nor did those on the 
Gwalia, though doubtless such signais were given, but at a time when 
the other vessels were too far away to hear them. But that is im- 
material hère, since the Hesperos was seen in full view when a mile 
away. 

Moreover, the Arethusa should hâve anticipated the danger aris- 
ing from unusual or erratic occurrences in connection with the 
movement of the Hesperos, and not hâve so navigated as to hâve be- 
come entangled with her upon such conditions happening, either from 
her own undue speed, or from proceeding in too close proximity to 
the ship angling out in the channel. The Maryland (D. C.) 182 Fed. 
831. The opinion of Mr. Justice Brown, speaking for the Suprême 
Court, in The New York, 175 U. S. 187, 207, 20 Sup. Ct. 67, 75 
(44 L. Ed. 126), is so appropriate that it deserves quotation again, 
though it has been so often repeated. He said : 

"The lesson that steam vessels must stop thelr engines in the présence of 
danger, or even of anticipated danger, Is a hard one to learn; but the f all- 
ure to do so has been the cause of the comleranation of so niany vessels that 
it would seem that thèse repeated admonitions must ultimately hâve some 
effect." 

The following décisions from this district: The Richmond, 114 Fed. 
208, 213; The Georgetown, 135 Fed. 854, 858; and The Hawkhead, 
248 Fed. 780 — sustain the conclusions herein reached. 

It foUows, from what has been said, that the Arethusa is solely lia- 
ble for the happening of the disaster in this case, and a decree so 
ascertaining will be entered on présentation. 
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In re KITZEROW. 

(IMstrlct Court, B.D. Wlsconsln. April 6, 1918.) 
Cektiobabi <S=>34 — Set.kctive Seevicb Act — Dbferbed Ci-i-SsincATioN— Ceb- 

TIORAEI TO DeAFT BOARDS. 

Ceitlorari wlll Dot Issue to review the action of l6cal nncl district draft 
boàrds in màklng détermination as to deferred classitlentlOn Undcr ex- 
ecutive régulations promulgated under tlie Sélective S(;rvice Act, for the 
act créâtes a s.vstem for executive enforcemoiit, and procCedings of the 
draft boards, as to those vvithin scope of thè act, are not in the same cate- 
gory as those of quasi Judicial tribiînals. 

At Law. Pétition by George O. Kitzerow for writ of certiorari, to 
be directed to the Local Board, Division No. 10, of the City of Mil- 
waukee, and District Board No. 1, for the Eastern District of Wis- 
consin. Application denied. 

This is a pétition for a wrlt of certiorari to be directed to local board, di- 
vision 'Xo. 10, of the City of Milwaukee, and district boaitl Xo. 1; for the 
Eastern district of Wlsconsin, comniandiug theni to certify to tliis court for 
its review and détermination the case of the i>etltioner in respect of his dis- 
position as a registrant for military service. The petitioner was required to 
give notice of application, and the matter has been heard upon the appear- 
ance of the petitioner by counsel and the respective boards by the United 
States attorney. 

The petitioner Is a nntural-born citizen of the United States, of the âge of 
24 years, résident In Milwaukee, and, belng subject to registration for mili- 
tary services, dld, on June 5, 191T, register with the proper local- registra- 
tion board. The pétition i-ecites the création of the local and district boards 
named as respondents, and, aftor référence to the anthority contained in the 
Sélective Service Act (Act May 18, 1917, a 15, 40 Stat. 78) for the executive 
promulgiitlon of rules and régulations, as well as the Jurlsdiction of the sev- 
eral boards authorlzed to be ereated, cites from the rules and regulatitms 
prescribed the followlng: 

"Sec. 70. Reason for and Effect of Claesification. — The military needs of 
the nation require that there be provided in every comri]unity a list of naiiius 
of men who shall be ready to be called Into service at any thne. The econoni- 
ic needs of the nation, while deferring to tlie pnraniount military neccs- 
sity, reqiiire that men whose removal would iutertere with the civic, fauiH.v, 
Industrial, and agricultural institutions of the nation shall be taki>n in the 
order in which they best can be spared. For this reason the nauies of ail 
men liable to sélection shall be arranged in flve classes; in the inverse order 
of their Importance to the économie interests of the nation, which include 
the maintenance of necessary industry and agriculture aud tlie suiii)ort o£' 
dependents. The group of reglstrants withln the jurisdictlou of each local 
board is taken as the unit to the classified. Withln each class the order of 
liabSlIty Is détermine*! by the drawing, which has hitherto assigned to every 
man an order of avallabllity for military service relative to ail men not per- 
nianently or temporarily exempted or dlscharged. The effect of classiflcation 
In class 1 is to render every man so claseified presently liable to military 
service In the order determined by the national drawing. The effect of classi- 
fication in class 2 is to grant a temporarj' discharge from draft, effective un- 
til class 1 in thq jurlsdiction of the same local board is exhausted. The ef- 
fect of classiflcation in class 3 is to grant a teniporary discharge from dralt, 
effective until classes 1 and 2 in tlie same local board are exhausted ; and, 
slmilarly, class 4 becomes liable when classes 1, 2, and 3 are exhausted. 
The effect of classiflcation in class 5 is to grant exemption or discharge from 
draft. The term 'deferred classiflcation,' as used in thèse régulations, is 
équivalent to the term 'teniporary discharge.' " 

The pétition further refers to the authority granted In section 4 of the act 
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of Congress for executive exclusion or discharge from the sélective draft of 
ail "those in a status wlth respect to persons dépendent upon them for sup- 
port whlch renders thelr exclusion or discharge advlsable," and then quêtes 
the fpUowing further executive régulation respecting classification in respect 
of dependency: "Section 4 of the Sélective Service Law exempts no person 
from military service on the ground of dependency. It only authorizes the 
exclusion or discharge from draft of 'those in a status with respect to per- 
sons dépendent upon them for support whlch renders thelr exclusion or dis- 
charge advisable.' The présent scheme is deslgned by the création of sev- 
eral classes arranged in the order of thelr avallabllity for military service 
to defer the induction Into the army of registrants upon whom other persons 
are malnly dépendent for support until persons wlthout actual dependents 
hâve been called. While an actual dependency must be established before 
any kind of discharge can be granted, there are certain conditions of de- 
pendency whlch it is advisable to recognlze to a fuller extent than others. 
The présent classification is deslgned to a;fford the maximum of protection 
to dépendent relatives consistent wlth the military necesslty of the nation. 
It is to be recognlzed that war must bring inconvepience and sacrifice to ail. 
No person bas. a right to refuse to sacrifice luxuries; on the other hand, it 
Is not the intent of the law to deprive the dependents whom the law and 
régulations are deslgned to protect of a reasonable adéquate support. No 
definite degree can be given to the meaning of the term 'reasonable adéquate 
support' as used in the classification rules and schedules. The adjustment of 
thèse relations must be left to local boards, who hâve abundantly shown that 
they wlU approach each case wlth sympathy and common sensé, and while 
defending the interests of the nation from selfish and false claimants, on the 
one hand, will afford the décent protection hère deslgned for meritorious 
claimants on the other." 

Further référence is made to an executive régulation provldlng that "any 
reglstrant who bas aged and infirm or invalid parents, » • * malnly 
dépendent upon hls labor for support, shall, under the classification rules, be 
placed in class 3 by the local boards"; that petitloner, obediently to the régu- 
lations respecting answer of the "questionnaire," with whlch we are ail 
familiar, retumed and flled hls with the respondent local board, division No. 
10, wherein, and ui>on concurring and supporttog afildavits required by the 
rules and régulations, he made due claim for exemption or deferred classifi- 
cation, averrlng that he should be placed tn division B of class 3, and that 
upon such answers and accompanying afildavits he was entitled to such classi- 
fication, but that the respondent local board "upon considération of the an- 
swers and afildavits contalned in the questionnaire," erroneously classified 
the petitloner in class 1, division A, as being a single man wlthout dépendent 
relatives, and whlch classification by said local board Is contrary to the 
proof submltted by hlm ; and that subsequently he took an appeal to the re- 
spondent district board, whlch afflrmed the rullng of the local board, where- 
upon an application was made for rehearing and re-exaiulnation of the case, 
ail of whlch was denied. 

The petitloner seelis through thls proceedlng to revlew the action of the 
respective boards, to the end either of obtainlng an order directing a change 
of classification or a reconsideration of hls case by the boards upon the 
proffered testlmony. 

Lenicheck, Bossel & Wickham, of Milw^aukee, Wis., for petitioner. 
H. A. Sawyer, U. S. Atty., of Milwaukee, Wis., for the United 
States. 

GEIGER, District Judge (after stating tlie facts as above). The 
question is : Should a writ of certiorari issue to draft boards upon 
facts such as are presented in the présent pétition? Counsel for the 
petitioner rests his case wholly upon utterances found in opinions of 
judges deahng with applications for writs of habeas corpus or for 
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writs of injunction, seeking to test or to restrain the action o£ district 
boards. Thus, in the Angélus Case (C. C. A. 2d Circuit) 246 Fed. 54, 
158 C. C. A. 280, Rogers, Circuit Judge, said: 

"We do not, however, agrée with the statement of the District Judge, here- 
tofore quoted, that there can be no interférence of the courts In the action of 
thèse boards. We think a décision of the boards is linal only where the board 
has proeeeded in due form, and where the party involvèd is given a fair op- 
portunlty to be heard and to présent his évidence. But, if an opportunity to 
be heard should be denied, there can be no doubt as to the right of the ag- 
grieved party to come into the courts for the protection of his rights. And 
we do not t>elieve that the District Judge meant to say that a décision must 
be regarded as final under such circumstances. The law courts bave a gên- 
erai superintending control by certiorari over ail Inferior tribunals acting 
in a judicial or quasi judicial character ; and Jurisdiction is not entirely 
talcen away by the words of the statute, which déclares that the jUdgment of 
the Inferior tribunal shall be final." 

Manifestly, cases dealing with individuals who aver that by reason 
of the express provisions of the Sélective Service Act they are not 
within, but are left without, the entire scope of the act, as prescribing^ 
and imfMDsing liability to military service, are not pertinent. It may 
readily be conceded that, where the law imposes no obligation upon an. 
individual, the courts must be open to his résistance of any effort to 
impose its obligations upon him. But the prescrit case deals with an 
individual whose status is admittedly Avithin the reach of the law. In- 
deed, he professes his willingness to submit to its obligations, but seeks 
for the time being to assert a right resting solely upon an executive rég- 
ulation fixing and establishing conditions or considérations for classifi- 
cations, and hence order and priority of call. With this as the case, 
should the courts exercise jurisdiction by certiorari to correct the mis- 
application of the executive régulations, and to enforce, as the petition- 
er's right, the régulations as they may be applicable to the facts pre- 
sented by him in court ? 

Undoubtedly, Congress, by detailed enactment, or the Executive, 
with or without .detailed régulation, could hâve imposed the service ob- 
ligation upon ail individuals within the scope of the law, without any 
attempt to establish order or priority based upon considérations per- 
taining to the individual or to the service or the needs of the nation.. 
In other words, this power, existing as it did in Congress, might hâve 
been exercised and exerted by detailed provisions of the law, or might 
hâve been, as it was, delegated practically in its entirety to the Execu- 
tive. It is my view that the character of the législation is such that it 
nevef was intended, by conferring upon the Executive the full power 
and discrétion to détermine the matters which are now comprehended 
within the executive régulations, to reserve to the individual who is 
within the scope of the law, as a matter of légal right, subject to be en- 
forced and vindicated in the courts, thèse very régulations which, in 
executive discrétion, need not hâve been made at ail, or, in like discré- 
tion, may be varied f rom day to day. The draft boards are purely ex- 
ecutive agencies, and their error, committed against those who are 
within the draft law, is executive error in the enforcement of discre- 
tionary régulations; and I do not believe that it was or could be the 
congressional intent that thèse executive agencies, constituted, as ob- 
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served, to carry oui; an unlimited discrétion, were or are to be consid- 
ered in the light of quasi judicial tribunals, discharging functions which 
pertain to everyday légal rights of a citizen. It would imperil the 
whole scheme, congressional and executive, in respect of the working 
of the Sélective Service Law ; and for thèse reasons I shall décline to 
take jurisdiction of the application for the issuance of the writ. 



UNITKD STATES v. MAYER. 
(District Court, W. D. Kentucky, at Owensboro. May 6, 1918.) 

1. Abmy and Navy <S=s>40 — Espionage Act—Intent— Evidence— I. W. W. 

Oertificate. 

Mère possession of an "I. W. W." certlflcate by one iislng abusive lan- 
guage agalnst the United States and tlie Président, witliout testiœony 
of the real aims and purposes of that organizatlon has no tendency to 
prove a charge against him, under Espionage Act, § 3, for wlllfully caus- 
ing or attempting to cause insubordination, etc., In military or naval 
forces. 

2. Army and Navy (S=>40 — Espionage Agx— Causing Insubordination, etc., 

IN "MlLITAEY or NAVAI, FOBCES." 

Men, merely because between the âges of 18 and 45 years, are not in 
the military or naval forces of the United State», within Espionage Act, 
§ 3, dehouncing wlllfully causing or attempting to cause Insubordina- 
tion, etc., in such forces. 

[Ed. Note.— For other deflnitlons, see Words and Phrases, First Séries, 
Military Forces ; Naval Forces.] 

3. Army and Navy <S=j40— Espionage Act — Willfully Obstbucting Re- 

CKUITING OB ENLISTMENT — InTEINT. 

Willful obstruction of, or wlllful attempt to obstruct, the recruiting or 
enlistment service, within Espionage Act, § 3, Involving Intent, Is not 
proved by mère use of abusive language against the United States and 
the Président among laborers of military âge, at a place where no re- 
cruiting or enlistment service was going on or was in contemplation. 

Criminal prosecution under the Espionage Act by the United States 
against Frank Mayer. Defendant's motion for directed verdict sus- 
tained. 

P. B. Miller, Dist. Atty., and S. M. Russell, Asst. Dist. Atty., both 
of Louisville, Ky., for the United States. 

Ernest P. Rowe, of Owensboro, Ky., for défendant. 

WALTEJR, EVANS, District Judge. There are two counts in the 
indictment in this case, only the first of which need receive any atten- 
tion, inasmuch as it is practically conceded that the testimony does not 
establish thé charge made in the second count. Leaving out of view 
the latter count, the indictment is based upon section 3 of the Espionage 
Act, approved June 15, 1917, and which, so far as pertinent, is as fol- 
lows: 

"Whoever, when the Uhjted States is at war, * * • shall willfull:' 
cause or attempt to cause insubordination, disloyalty, mutiuy, or refusai o*' 
duty, in the military or naval forces of the United States, or shall willfutl.v 
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obstruct the recrulting or enlistment service of Ihe United States, to the in- 
jury of the service of tlie United States, sliall be punislied," etc. 40 Stat. 
219, c. 30. 

Charging generally in the one count thèse two offenses, the indict- 

ment avers : 

'•That said Frank Slayer did then and there use vile, abusive, and insultiiig 
language coneerning the United States, the Président of the United States, 
and the citizens of the United States, and did then and there state that he 
would like to destroy the United States, and that if he were put in the anny 
he would klll American soldiers and tight for the Kaiser, the leader of the 
eneraies of the United States, and did then and there make other statenients 
obviously intended to arouse discontent and disaffection with the conduct of 
the war among tliose who should hear said statenients, and did use the lan- 
guage tending to promote and cause an insubordinate, disloyal, and mutinons 
splrit in the military and naval forces of the United States, and said state- 
ments were made in a construction camp of the Illinois Central Railroad 
Company, at Providence, Ky., in the présence and hearing of a large number 
of men who constltuted a part of the national forces of the United States, 
and llable to perform military duty in the service of the United States, and 
In the présence and hearing of divers other persons, the nanies of wblch said 
men liable to service and said other ijersons are to the grand jurors afore- 
said unknown, and said statements were made by said Frank Mayer with the 
purpose and intent of causing and attemptlng to cause insubordination, dis- 
loyalty, mutiny, and refusai of duty as aforesaid." 

The undisputed testimony showed that the défendant and ail those 
who, it is supposed, heard what he said, were laborers employed in the 
work of building a short branch of the Illinois Central Railroad from 
Providence to Dawson Springs, in Kentucky. Thèse persons were ail, 
at the time, engaged as laborers in the construction work of the rail- 
road Company near the first named of tliose towns, but at the moment 
ail were off duty and in the camp. No recruiting nor enlistment serv- 
ice of the United States was going on or was in contemplation there, 
nor was any part of the military or naval forces of the United States 
présent when the alleged acts were donc, nor when the utterances were 
made, tinless ail those personages présent who were between the âges 
of 18 and 45 years, by virtue of that fact alone, are to be held to be 
part of the "military or naval forces of the United States" within 
the intent and meaning of the statutory provisions set forth above. 

Other testimony tended to show that the défendant, in the présence 
of the persons described, and in the construction camp, used language 
abusive of the United States and of the Président, which is much too 
indécent to be hère inserted. The défendant vehemently denied the 
use of any of the language imputed to him ; but as he, at the close of 
ail the testimony, moved the court to direct a verdict of not guilty, 
we shall, for the purposes of that motion, assume the truth of ail 
the testimony offered by the United States. Except as we hâve stat- 
ed it to be undisputed, the testimony was îimited to showing the dis- 
gustingly abusive character of what was said, and that at least 
two of the laborers at the camp who testified they heard what was said 
were persons 18, but under 4.5, years of âge, and that others who 
heard it, but who did not testify, were described as appearing to be 
between those âges. 
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[1] No one of the persons présent had ever been drawn or called 
into service under the Sélective Draft Act (Act May 18, 1917, c. 15, 
40 Stat. 76) or otherwise. It was, however, shown that the défend- 
ant had on him whcn arrested a certificate of membership in tiie In- 
dustrial Workers of the World (I. W. W.), though no testimony was 
ofïered as to what the real aims and objects of that organization were, 
except as shown by the certificate of membership. This testimony 
was objected to by the défendant, but the questions thus arising were 
left open for décision when the whole case should be developed, and 
we may now express the opinion tliat this mère certificate, without 
more, had no tendency to support the charge in the indictment, and 
the objection is sustained. 

In this situation the décision of the pending motion must turn up- 
on the two inquiries : (1) Whether the mère abuse of the United 
States or of the Président in the grossly indécent language used by 
the défendant was sufficient to establish the charges madè in the in- 
dictment; and, (2) whether ail persons between the âges of 18 and 
45 by virtue of that fact alone are, under the statute, made actual 
parts of the military and naval forces of the United States within the 
meaning of this criminal statute, which estabHshed gênerai rulès re- 
quire to be somewhat strictly çonstrued. The occurrences were shown 
to hâve taken place on December 31, 1917, at which time there was no 
statute in existence which made abuse of the United States or of the 
Président a criminal offense, and as the use of this language was the 
only thing done, and was accompanied by no other act, did this, under 
the facts shown, establish the charge that the défendant "willfuUy 
caused or attempted to cause insubordination, disloyalty, mutiny, or 
refusai of duty in the military or naval forces of the United States," 
or did it estaWish the charge that the défendant did "willfully" ob- 
struct the recruiting or enlistment service of the United States, wher 
nothing of the sort was going on or was in contemplation at that point? 

[2, 3] It was energetically argued on behalf of the government that 
it did so, because it was claimed that under the law every man in the 
country between 18 and 45 years of âge and not an alien enemy was, 
by virtue of that mère fact, already in the military or naval service. 
To so hold would be a very forced construction. Grant that ail such 
persons are thereby liable to be put into that service if called, never- 
theless we are clearly of opinion that they are not yet in law or in 
fact "in the military or naval service of the United States" within the 
intent and meaning of section 3 of the Espionage Act. Nor under 
the circumstances shown can the use of such abusive language merely 
of itself and without more be held, under the circumstances indicated, 
to sufficiently prove a "willful" obstruction, or a willful attempt to 
obstruct, the recruiting or enlistment service of the United States. The 
persistent use of the word "willful" in the statute clearly shows that 
the intent to do the forbidden thing must be then in the mind or pur- 
poses of the accused. 

For thèse reasons, our duty is to sustain the motion, and the jury 
will be directed to find the défendant not guilty. 
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VANEK V. CHICAGO GREAT WESTERN R. CO. 

(District Court, N. D. lowa, E. D., at Dubuque. Septemijer 25, 1918.) 

No. 142. 

New Tbial iS=575(5) — Inadéquate Damages. 

Wliere, in action for destruction, by railroad car, of auto, and killlng oî 
its driver, contributory négligence niight well hâve been found, plaintlff 
will net be given new trial because of verdict for $1 ; It not clearly indl- 
catlng flnding of absence of contributory négligence, and inadéquate dam- 
ages froni préjudice, passion, or misconduet. 

At Law. Action by Thomas Vanek, administrator of Adolph T. 
Zemanek, deceased, against the Chicago Great Western Railroad 
Company. On plaintiff's motion for new trial. Denied. 

F. B. Blair, of Manchester, lowa, and Trewin, Simmons & Trewin, 
of Cedar Rapids, lowa, for plaintiflf. 

Geo. T. Lyon, of Dubuque, lowa, and Carr, Carr & Evans, of Des 
Moines, lowa, for défendant. 

REED, District Judge. The plaintifif, as administrator of the es- 
tate of Adolph T. Zemanek, deceased, sued the défendant railroad 
Company for its alleged négligence in causing the death of plaintiff's 
intestate and the destruction of his automobile. A trial to a jury 
resulted in a verdict in favor of the plaintiff for $1, and plaintiff 
moves for a new trial solely on the ground of the inadequacy of the 
verdict. 

The négligence of which the plaintiff complains is that the moto- 
neer or engineer of a motor car of the défendant, which it was op- 
erating on its railroad, was driven by the motoneer at a danger- 
ous and excessive rate of speed upon the railroad where it crosses a 
public highway in Delaware county, this state, and collided with an 
automobile the deceased was driving on such highway over the rail- 
road Crossing, demoHshing the automobile and killing the plaintiff's 
intestate, to the damage of his estate, in the sum of $300 as the val- 
ue oî the automobile and $15,000 for his untimely death. In its an- 
swer the défendant dénies ail négligence upon its part and of its mo- 
toneer, and allèges that the deceased was guilty of négligence which 
directly contributed to the injuries of which the plaintif! complains. 
At the close of the testimony the défendant moved for a directed 
verdict in its favor, upon the ground that the évidence conclusively 
shows that the accident and resulting in jury to the deceased and his 
property arose from his own neglect, which directly contributed to 
his death and the destruction of his automobile. This was the prin- 
cipal question on the trial, for the évidence as to defendant's neg- 
lect, and that of its motoneer, was amply suiîîcient to take that ques- 
tion to the jury. 

At the place of the accident the railroad runs east and west, and 
the highway north and south. The deceased approached the rail- 
road from the south in the forenoon of a clear day in August, 1917; 
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and from a point on the highway a mile south of the railroad the 
Crossing was in plain view, and so was the railroad for more than a 
mile to the west and until within about 30 rods of the railroad cross- 
ing, and from that point trees and some brush along the highway 
partially obscured the view of the railroad to the west until within 30 
feet or so of the crossing, from which distance of 30 feet there was 
a plain view of the crossing, and of the railroad to the west for a 
distance of more than a mile ; the grade of the railroad being some 
feet above the level of the highway. The deceased was of middle 
âge, in robust health, in full possession of his sight and hearing, fa- 
miliar with the railroad and highway where they cross each other, 
and as he arrived within the 30 feet of the railroad, had he looked 
to the left, there was nothing to obscure his view of the railroad upon 
which the motor car was approaching, and as he drove the automo- 
bile upon the track it was struck by the motor car, which carried 
it several rods along the railroad to the east, demolishing it, and in- 
juring the deceased to such an extent that he died shortly thereafter. 
This is a brief statement of the testimony upon which the question 
of the contributory négligence of the deceased was submitted to the 
jury under an instruction (to which no exception was taken) : 

"That if the Jury found from the évidence that the deceused was guilty of 
négligence that in any degree contributed to the accident, vvhlch resulted in 
his death and the destruction of the automobile, tlie plaintiff cannot recover, 
and your verdict must be for the défendant ; but if you tind from the évi- 
dence that the deceased was not so guilty of négligence, then the plaintiff 
would be entitled to recover from the défendant, for the benefit of the estate, 
the damage to the automobile and l>ecause of the untimely death of the de- 
ceased, as shown by the évidence." 

The plaintiff contends that the verdict of $1 in his favor is con- 
clusive that the jury found the deceased was free from contributory 
négligence, and, having so found, that its verdict should hâve been 
for the plaintiff in a substantial amount, instead of a mère nominal 
sum. If it could be fairly said that the verdict established that the 
deceased was not guilty of contributory négligence, the contention 
of the plaintiff might be upheld ; but the verdict is conclusive that 
the plaintiff was not, under the testimony and instructions, entitled 
to recover any damages, and the only reasonable inference is that 
they found deceased was guilty of contributory négligence, and upon 
that question the finding was in fact for the défendant; but the de- 
fendant or its motoneer, under the testimony, was also négligent, 
and the jury might well bave believed that défendant should pay the 
costs of the action, and that a verdict of $1 would authorize the court 
to tax the costs to the défendant. This inference is more reasonable 
than that the jury deliberately intended to disregard the testimony 
and the court's instructions. 

The deceased left no wife, child, parent, or other dépendent 
relative surviving him, but only collatéral heirs ; and it is obvious 
that the jury did not intend to allow the plaintiff any substantial 
damages, and allowed only a sum that would authorize a judgment 
against the défendant for costs. But, whatever may hâve prompted 
the verdict for $1, it is the settled rule of the fédéral courts that dis- 
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puted questions of £act are to be found by the jury, and such findings 
will not be disturbed by the court, unless it was the resuU of passion, 
préjudice, or some manifest misconduct. It cannot fairly be said 
that this verdict of $1, under the circumstances of this case, indicates 
either passion, préjudice, or misconduct on the part of the jury; it 
is more indicative of a purpose to authorize a judgment for costs 
only against the défendant, which might prove acceptable to the par- 
ties and thus end this controversy. See Kelley v, Penn Ry. (C. C.) 
33 Fed. 856. If the verdict in this case had been for the défendant, 
that fînding would hâve had ample support in the testimony, upon 
the ground that the deceased was guilty of contributory négligence ; 
and it is quite obvious that the verdict of $1 was to carry the costs 
against the défendant, and so long as it does not complain the verdict 
should not be set aside at the instance of the plaintifif. 

The plaintifï cites in support of his contention Schrader v. Hoover, 
87 lowa, 654, 54 N. W. 463, Tathwell v. City of Cedar Rapids, 122 
lowa, 50, 97 N. W. 96, and Carter v. Wells Fargo & Co. (C. C.) 64 
Fed. 1005. In the lowa cases the verdicts were set aside by the trial 
court and were affirmed by the Suprême Court upon the well-settled 
rule in lowa that the discrétion of the trial court in interfering with 
verdicts will not ordinarily be disturbed by the appellate court. It 
may be conceded that Carter v. Wells Fargo & Co. (C. C.) 64 Fed. 
1005, supports the plaintiff's contention. But as against that we may 
cite Reading v. Tex. & Pac. Co. (C. C.) 4 Fed. 134; Lancaster v. 
Providence & S.. S. Co. (C. C.) 26 Fed. 233; Olek v. Fern Rock 
Woolen Mills (C. C.) 180 Fed. 117; Hubbard v. Mason City, 64 lowa, 
245, 20 N. W. 172 ; Taltv v. City of Atlantic, 92 lowa, 135, 60 N. 
W. 516; Young v. Great Northern Ry. Co., 80 Minn. 123, 83 N. W. 
32. The rule of the fédéral courts is fairly stated in Lancaster v. 
Providence & S. S. Co. (C. C.) 26 Fed. 233, 234, where it is said of 
the évidence in that case : 

"Tlip évidence would warrant a nuK'h larger verdict lieyond a doubt. In- 
deed, it may )ie said ttiat, liiul tlie asscssmeut be<'ii made by the court, tlie 
recovery would bave been considerably in excpss of tlie sum awarded by the 
jury, iîut the question of daniaïes was for the jury. A wide discrétion was 
allowefl thein, and the court shou'.d be elearly convinced of the rectitude of Its 
position before trespassing upon their peculiar domain. * * « The verdict 
should not be disturlu'd. even though the court may regard it as inadéquate, 
unless something is shown which indicates that the jury were actuated by 
passion, préjudice, or corrupt motive, or that they made an Important and 
manifest inistake. There is nothing hère upon which to found such a con- 
clusion — [citing authorlties]." 

The practice, especially of the fédéral courts, to not interfère with 
fîndings of juries on questions of fact, unless prompted by préjudice 
or manifest misconduct is well settled. See Fox v. Chicago Great 
Western R. R. (D. C.) 207 Fed. 886. 

The nlotion for new trial is denied, and plaintifif excepts. It is 
ordered accordingly. 
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TtrCKEH V. ELWELL. 

(District Court, E. D. Pennsylvanla. Septemher 23, 1918.) 

No. 8. 

Wharves ®=»20(2)— Injurt to Vessei. — Unrafe Bottom — Liabiuty. 

Resiwndent, who, knowiiig conditions iuid assuring libelant, Ignorant 
thereof, that they vvere safe, invlted lilm to berth his barge at a wharf 
for unioading, held liable for iujury froni groundiiig on obstructions along- 
slde the pler, on ground that it occurred while she was movlng there In 
acoordance wlth hls directions. 

, In Admiralty. Suit by Bernard Tucker against: Samuel P. Elwell. 
Sur trial hearing on libel, answêr, and proofs. Decree for libelant. 

George P. Rich, of Philadelphia, Pa., for libelant. 

Willard M. Harris, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. The principle of law invoked by the 
libelant is that one who, for his own benefit, induces another to bring 
a vessel to a wharf apparently or represented to be adapted to the safe 
mooring of the vessel, may be held liable for injuries to the vessel 
caused by obstructions unknown to the master. In Smith v. Burnett, 
173 U. S. at page 433, 19 Sup. Ct. 442, 43 L. Ed. 756, the gênerai prin- 
ciple, with its qualifications, and the supporting considérations, are 
fully stated. The ground of liability, it will be observed, is not re- 
sponsibility for the création or continued existence of the obstruction, 
or control of the local situation, but inducing another to unwittingly 
meet with injury, the danger of which is known. Woodburn v. Sheehy, 
240 Fed. 952, 153 C. C. A. 638, cited by respondent, illustrâtes the dis- 
tinction. 

There is no dispute as to the principles of law applicable. The con- 
troversy is over the fact, not of injury, but how it came to be incurred. 
The f acts are f ound to be : 

(1) The respondent assumed to know the condition of the berth 
which the barge of the libelant was to occupy, and did in fact hâve such 
knowledge. 

(2) Respondent invited libelant to berth the barge at the wharf, pro- 
vided for its unioading, assuring the libelant that conditions were such 
as to justify him in believing, as he did believe, that the berth was a 
safe one. 

(3) The injury to the barge resulted from obstructions existing, not 
at the place at which the barge was to be unloaded, but near to the 
berth provided, and the obstructions were encountered before the un- 
ioading berth was reached. 

Discussion and Further Findings„ 

' ■ There is little, if any, controversy over the facts, so far as above out- 
lined. The differing versions relate to what happened between the time 
of an interruption of the effort to berth the barge and the sustaining 
of the injuries. The barge had been brought to a wharf at Pennsville. 

@s3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlge.sts & Indexes 
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The gênerai location and wharf conditions were that there was a con- 
struction extending from the shore into the river on the up-river, or 
what, in the évidence, is called the north, side of which was the place 
provided for the unloading of the barge. At the outer end of the en- 
tire construction a wharf pier head extended from the upper or north 
side at right angles to the main construction. The barge was brought 
around the end of this pier head, and the attempt was then made to 
hâve her drop back toward the shore to a position from which she 
could be warped alongside of the bulkhead wharf, where she was to 
be unloaded. This pier head was about 30 feet on its end face, and a 
little more than that in its extension upstream. The whole wharf con- 
struction extended into the river a little over 300 feet, and the place 
at which the barge was to be unloaded was about midway of the whole 
length of construction. In the attempt to drop the barge astern toward 
the shore, she grounded, so that the effort to warp her into the desired 
place at the wharf was for the time given up. 

There is nothing in the case to indicate that there was any obstruc- 
tion which would hâve caused injury to the barge after she had reach- 
ed the berth provided for her. There were, however, such obstructions 
on the bottom near the wharf, f urther out from the shore. Thèse ob- 
structions were présent from the corner formed by the extension of 
the pier head from the main construction for some distance toward the 
shore and out from the wharf. It was thèse obstructions which caused 
the injuries to the barge. 

The real controversy is over the question of how the barge came 
upon the obstructions. The opération of warping the barge into its in- 
tended place was under the gênerai charge of the respondent, who was 
présent and gave the master directions as to the movement of the barge. 
The theory of the libelant is that the boat stuck upon the obstructions 
in the act of being moved, in accordance with the directions of the re- 
spondent. The theory of the respondent is that the barge had merely 
grounded at the stern, and was in a perfectly safe place, in which she 
could hâve rested upon the bottom without injury, and that she was 
injured because the master of the barge, in disregard of the directions 
of the respondent to let the barge remain where she was until the rise 
of the tide would permit of her being moved, attempted to swing her 
around nearer the wharf, and thus brought her against the obstruc- 
tions. This change of position, it is averred, took place in the ab- 
sence of the respondent, and brought about the damage donc. 

Our finding upon this point is influenced by, among other considéra- 
tions, two features of the case. One is that there does not appear to 
hâve been any occasion for the master of the barge to hâve changed the 
position of his boat, and nothing to hâve induced him to désire to do so. 
On the contrary, there is an unlikelihood he would move the barge into 
a dangerous place, against which he had been warned by the respond- 
ent. The other is the difficulty he would hâve had in his effort to move 
the boat after she was so firmly stuck on the bottom that she could not 
be moved by him with the aid of the respondent. 

The following additional fact findings are made, after a considéra- 
tion of ail the évidence : 



876 252 FEDERAL RÈPOUTEK 

(4) The barge was injured by grounding upon obstructions while 
moving, as directed by the respondent. 

(5) Neither the libelant nor the master of the barge had knowledge 
of the danger of damage to the boat, but in taking her where she was 
taken the master was obeying the instructions of the respondent, and 
was relying upon his assurance that the movement which brought her 
up against the obstructions was one which could be made in safety. 

(6) The respondent knew of the présence of the obstructions, and 
neglected to warn the Hbelant or the master of the barge of their ex- 
istence. 

Conclusion of Law. 

The conclusion reached is : 

(1) The respondent is answerable in damages to the libelant for the 
loss sustained by him in the injury which the barge suffered, and is en- 
titled to a decree awarding such damages, with costs, The ascertain- 
ment of the amount of the damage has, we understand, been provided 
for. 

The libel is sustained, and a formai decree embodying thèse findings 
may be submitted. 



THE JOHN J. FREITUS. 

(District Court, W. D. Kew Yorlc. September 3, 1918.) 

No. 1121. 

1. Admiralty (@=3l01 — Liens — Priority. 

Altliougli tlie season rule appears to liave been recognized and follow- 
ed uijon tlie Great Ijakes, yet, wtiere a tnsl>out was actively eiigaged 
beyond the season, the rule that clalnis of equal rank ineurred In the 
same ealendar yeur should hâve equal priority, while those in subséquent 
years should hâve priority over auy earller, is properly applied. 

2. Maritime Liens <g=3;-)7 — Repairs — Election of Remédies. 

Where libelant, which repaired a vessel, had a possessory lien, such 
lien nierely gives the right to hold the vessel upon which repairs wern 
made ; and where the possessory lien was Internipted by the liljelant's 
enforcement of its maritime lien, it was an élection on the part of libelant 
to rely on its maritime lien, which took tlie same rank as other supply 
and repair clalms for that year. 

In admiralty. Libel by the Buflfalo Dry Dock Company against the 
tug John J. Freitus, her engines, etc. On exceptions to the report of 
the commissioner. Report corrected and affirmed. 

Thomas C. Burke, Roland Crangle, R. E. Babcock, Ellis H. Gidley, 
Lawrence Coffey, and C. H. Baldy, ail of Bufifalo, N. Y., for claimants. 
Brown, Ely & Richards, of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. The libelant in a proceeding in rem 
against the tugboat John J. Freitus claims priority for repairs, under 
the 40-day rule applicable to harbor tugs prevailing in the port of New 
York, and also under an asserted possessory lien, In re Samuel Little. 
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221 Fed. 308, 137 C. C. A. 136. The season of navigation in lake ports 
is generally about seven months in length, but it appears that the tùg- 
boat in question was engaged in harbor towing at Bufïalo during the 
entire year of 1916 and the fore part of 1917. On January 2, 1917, 
while thus engaged, she negligently caused the stranding of the steamer 
Alleghany, damaging her to the extent of approximately $14,081.44. 
The f und in the registry of the court is insufficient to pay such damage, 
or to pay in full the various claims for repairs and supplies accruing 
after the disaster. Claims were presented and allowed for repairs and 
supplies furnished both before and after the accident. The tugboat 
remained in libelant's possession after the repairs in question until Octo- 
ber 23, 1917, when she was seized by the marshal in this proceeding. 
She was subsequently sold for $4,550. 

The commissioner in his report stated that seamen's wages should be 
paid first, and after that claims for supplies and repairs furnished the 
tug after the disaster to the Alleghany ; ail such claims being of equal 
rank. To this finding libelant objects, contending that its repairs to the 
tug in June and July, 1917, should be paid prior to other claims for re- 
pairs and suppHes furnished prior to the expiration of 40 days from 
October 23, 1917, when this proceeding was begun, and in any event 
that its possessory lien for repairs is superior to ail other claims save 
claims for seamen's wages and claims accruing, if any, after June 29, 
1917, when the tug was taken to the dry dock. In considering the lat- 
ter contentions of libelant, the commissioner, George Clinton, Jr., in 
his report states : 

"The Buffalo Dry Dock Cîompany claims prlorlty over the other repair and 
su]3ply liens which accrued during the season of 1917, inasmuch as It held 
pp.ssession of the Freitus whlle those repairs were beiiig made, and eontinued 
in possession until the seizure by the marshal, holding the Freitus as security 
for its daim. Counsel for the Dry Dock Company conteuds, therefore, that 
the Dry Dock Company has a common-law possessory lien in addition to its 
maritime lien, whlch gives it priority over other maritime liens whieli would 
otherwise be of equal rank with it. If the possessory lien does entltle the 
Dry Dock Company to priority. it is not deprived thereof by the marshal's' 
seizure of tlie vessel. In my opinion, however, the possessory lien adds noth- 
ing to the maritime lien. The question does not seem to hâve been direetly 
passed upon by the courts. The cases of The TJlrica (D. C.) 224 Fed. 140, 
and American Trust Company v. Fletcher Company, 173 Fed. 471,. 97 C. C. A. 
477, do not décide it. If the claim upon whieh the possessory lien is founded 
were nonmaritime, the lien would be subordinated to those arising by the 
maritime law, as is apparent from the analogy of a chattel mortgagee in 
possession, or the muoh stronger case of a purchaser, where, instead of a 
lien, ownership of the property would be in the clainiant. I therefore hold 
that the claim of Buffalo Dry Dock Company should take equal rank with 
the other repair and supply claims of 1917." 

[ 1 ] In considering the contention that the 40-day rule applies, the 
-commissioner states : 

"It has been suggested that the 40-day rule applied upon the Atlantic 
coast should be enforced. There are three rules now applied under varying 
circumstances: The forty-day rule, adopted in the case of harbor vessels 
on the Atlantic coast; the voyage rule, applied to vessels engaged in oceanlc 
commerce; and the season rule, applied to vessels engaged in commerce on 
the Great Lakes. AU of thèse rules are more or less arbltrary ; the voyage 
rule being the only one of undoubted antlqulty, both the 40-day and the season 
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ruleshaving been adopted as matters of convenience, and the former never 
haying been adopted heretofore upon the Great Lakes, so far as my infor- 
mation and investigation go. An examinatlon of tlie authorlties show that 
the 40-day rule was adopted on the Atlantic coast in the case of harbor ves- 
sels, as resulting in less inconvenience to vessel men and their creditors than 
any otlier rùle whlch mlght be tiought to apply. When it was adopted, the 
season rule had never been In force on the coast, Inasmuch as thére Is no 
limited season of navigation there, sueh as there is upon the Great Lakes. 
For many years, however, the season rule bas been recognized as applicable 
to vessels navigating the Great I^akes, and to my mind the adoption of fhe 
40-day rule in Great Lakes ports would resuit In greater inconvenience une! 
in unsettled; business conditions to a gréa ter extent than the adoption of à 
rule analogous to the season t-ule. It is manifestly impossible to apply the 
strict seàsott rule to vessels engaged in liarbor towing throughout the year, 
and I therefore hold that, in my opinion, the proper rule to be applied is that 
clalms of equal rank incurred during the same calendar year should bave 
equal priority; those of a la ter year having priority over those of an ear- 
lier one. This I believe coïncides with what business men generally upon 
the Great Lakes understaild to be the law, althoùgh I know of no décisions 
heretofore rendered establishlng such a rule. The repair and supply çlaims, 
therefore, accruing during the calendar year 1916, are to be given equal 
priority against the fund." 

The commissioner is a proficient and careful proctor in admiralty, 
and I am persuaded of the correctness of his décisions, and therefore 
concur therein. Althoùgh the season rule appears to hâve been in- 
variably recognized and followed upon the Great Lakes (see The City 
of Tawas [D. C] 3 Fed. 170, and The J. W. Tucker [D. C] 20 Fed. 
134), the fact that the tugboat in question was engaged beyond such 
period would seem to justify applying the rule that claims of eqUal rank 
incurred in the same calendar year should hâve equa.1 priority, while 
thôse in subséquent yeârs should hâve priority over any earlier. 

[2] A possessory lien merely gives the right to hold the tug upon 
which repairs are made, and as such right was interrupted in the prés- 
ent case by libelant's enforcement of its maritime lien, which I think 
amounted to an élection of remédies, the ciaim in question takes equal 
rank with the sUpply and repair claims of 1917. Benjamin on Admir- 
alty (4th Ed.) § 132; The General Smith, 4 Wheat. 438, 4 L. Ed. 609. 

The Lenahan claim, which was allowed at $33, concededly should 
hâve been $53, and the decree will make correction. 

The commissioner's report is affirmed. 



BONIFACI V. THOMPSON, Adjutant General, et al. 
(District Court, W. D. Washington, N. D. November 1, 1917.) 

1. Equitv <g=»15— Subjbcts of Juh1sdict;on. 

The jurisdiction of a court of equity, unless enlarged by express stat- 
ute, is limited to the protection of property rights. 

2. Courts iS=342'—j0RtsDicTioN— Fédéral Courts. 

The tJnlted States courts have alvvays recognized the distinction be- 
twéen common law and equity under the Constitution as a matter of sub- 
stance, as well as of form and procédure, though both Jurisdictions are 
vésted in thte same courts. ■ 

<gzs>For other cases see Rame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. INJUNCTION ®=>55 JUBISDICTION— "PrOPEBTY RiGHT." 

Judiclal Code, § 24, subd. 14 (Comp. St. 1916, § 991), gives a fédéral 
court no jurlsdlction over a blU to enjoln a local board and adjutant 
gênerai from inducting complalnant into nillltary service under tlie Sélec- 
tive Service Act, on the ground that interruption of eomplalnant's em- 
ployment would deprive him of a property right, for complalnant bas 
In no Just sensé a, property rlgbt in hls employment. 

[Ed. Note. — For other définitions, see Words and Pbrases, First and 
Second Séries, Property Rights.] 

4. iNJUNCTioN <S=»28—JuEisBiCTioN— Local Dratt Board. 

As a local board provided for by the Sélective Service Act, Is a pub- 
lic body, exercising quasi judiclal functions in passing on the rlght of 
exemption, a court of chancery has no jurlsdlction to interfère with 
such a board's exercise of its functlon. 

In Equity. Bill by Peter Quarte Bonifaci against Maurice Thomp- 
son, Adjutant General, and W. M. Whitney and others, Local Board 
for Division No. 6, Seattle, Wash. On motion to dismiss. Motion 
granted. 

Christofer Jacobson, of Seattle, Wash., for plaintiff. 
Clay Allen, U. S. Atty., and Ben L. Moore, Asst. U. S. Atty., both of 
Seattle, Wash., for respondents. 

NETERER, District Judge. Plaintiff filed a bill in equity, alleg- 
ing that he is a "native-born citizen of the kingdom of Italy," born Sep- 
tember 17, 1886 ; that he came to the United States on May 13, 1906, 
and declared his intention to become a citizen of the United States 
April 13, 1917; that he has been certified for military service by de- 
fendants Whitney, Conner, and Lee, as qualified and acting members 
of Local Board for Division No. 6, Seattle, Wash., under the Sélective 
Service Act (approved May 18, 1917 [40 Stat. 76, c. 15]) to défend- 
ant Thompson, Adjutant General; that he filed. claim for exemption 
under article 5 of the United States Constitution and article 3 of the 
treaty of commerce and navigation of February 26, 1871, between the 
United States and the kingdom of Italy (17 Stat. 847) as amended Feb- 
ruary 25, 1913 (38 Stat. 1669) ; that said exemption was denied by the 
local board, and also by the Division Board for Division No. 1, West- 
ern District of Washington, and prays that défendants be enjoined 
from requiring plaintiff to do military service. 

[1,2] The défendants hâve filed a motion to dismiss upon the 
ground that the court has not jurisdiction to hear and détermine this 
■matter, in that the issue involved is one concerning the personal rights 
only, and not any property rights ; that the bill is wholly without ec|- 
uity, and the facts stated are not sufficient to entitle the plaintiff to 
any relief ; that the bill of complaint upon its face shows that the 
plaintiff does not come into court with clean hands. 

The first question to be determined is whether this is a matter of 

which chancery takes cognizance. 

"The ofiice and Jurisdiction of a court of equity, unless enlarged by express 
statute, are llmited to the protection of rights of property." In re Sawyer, 
124 U. S. 200, 8 Sup. et. 482, 31 I* Ed. 402. 

^=!»For other cases see same topic & KET-NUMBER In ail KeT-Numbered DIgests & Indexes 
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In the same case Mr. Justice Gray (124 U. S. at page 213, 8 Sup. Ct. 
at page 489, 31 L. Éd. 402) quoted from Kerr on Injunctions, as fol- 
lows: 

" 'It Is eletnentai-y law, that the subject-matter o£ the jurisdiction of a 
court of ehanœry Is civil property.' " 

And again: 

"Nor has the court of chancery jurisdiction to Interfère with the duties 
of any department of govemment, except under spécial circumstances and 
when neeessary for the protection of rigbta of property." Sheridan v. Col vin, 
78 111. 247. 

United States courts hâve always recognized the distinction between 
common law and equity, under the Constitution, as matter of sub- 
stance as well as of form and procédure, and this has been maintaiiled, 
although both jurisdictions are vested in the same courts. Fenn v. 
Holme, 21 How. 481, 16 L. Ed. 198; Thompson v. Railrôad Co., 6 
Wall. 134, 18 L. Ed. 765; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 
883, 977, 37 L. Ed. 804; Miss. Mills v. Cohn, 150 U. S. 202, 14 Sup. 
Ct. 75, Z7 L. Ed. ,1052. 

[3] Complainant asserts that spécial equity jurisdiction has been 
conferred by the Congress in subdivision 14, section 24, of the Judicial 
Code (Aet March 3, 1911, c. 231, 36 Stat. 1092 [Comp. St. 1916, § 
991]) and contends that, the employment of the plaintiff being about to 
be interrupted, he will thereby be deprived of a property right. This 
contention is not sustained. judge Baker, in Taylor v. Keixheval (C. 
C.) 82 Fed. 499, said : 

" * * * And it is clear that the complainant has in no Just sensé a right 
pf property in his office or employment. * * * " 

[4] It must be conceded that tlie District Board is a public body ex- 
ercising quasi judicial functions in passing upon the right of exemption 
within the provisions of the rules and régulations prescribed by the 
Président and the Sélective Service Act (approved May 18, 1917), and, 
being such, this court of chancery has not jurisdiction to interfère with 
the duties of the board, exercising functions under another department 
of the government. It is said that the District Court for the Southern 
District of New York has within a day or so dismis.sed a like applica- 
tion. I hâve not had the opportunity of seeîrig this décision. 

The motion to dismiss is granted. 



THE MEXICO. 

THE FOBMICA. 

(District Court, E. D. Virginia. JUly 13, 1918.) 

1. Salvage ig=26 — Compensation for Sekvices^-Amount. 

Alldvsrance »ho«!d not be for entire timè consumed In rendering salvage 
services, iwhéré tlme consumed was not a full loss; but to some estent 
part of the route of the ship renderihg the service.^. • 

■ ' ' ' — • — ' .. ■ i 

©ssPor other cBseà eee samé toplc â KET-N0MBBR in ail Key-Numbered Digests & Indexée 
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2. Salvage iS=27— Compensation for Services Rendeked. 

In libel for salvage services rendered in tov^'iiig a bark to anchor, total 
allowanee of $20,0(K) held just for services rendered ; value of the sliip, 
when salvaged, together witli. cargo and freight money, being $91,930. 

In Admiralty. Libel by Charles Christien, master of the steamship 
Mexico, against the bark Formica, to recover for salvage service. 
Decree in accordance with opinion, to be entered on présentation. 

Allen D. Jones, of Newport News, Va., for libelant. 

Hughes & Vandeventer, of Norfolk, Va., for respondent. 

WADDILL, District Judge. The libel in this case is filed to re- 
cover for services rendered by the steamship Mexico to the bark For- 
mica, commencing on the 13th day of May, 1917, under the following 
circumstances : 

The Mexico was en route from New Orléans to Havre, heavily 
laden with iron billets, cotton, etc., and when some 100 miles to the 
southeastward of Cape Hatteras was signaled by the Formica, then 
in distress, en route from Plymouth, England, to Philadelphia, with 
a cargo of china clay. This was on Sunday, the 13th of Mây, about 
12 :30 p. m. The weather was such that it was impracticable for the 
Mexico to pass a line to the Formica, and she stood by until the fol- 
lowing morning, about 9 :30, when she succeeded in doing so, and 
towed her into Hampton Roads, reaching the Virginia capes the fol- 
loWing Wednesday morning about 7 :30, and Hampton Roads, off Old 
Point at 1 :55 p. m., where the bark was safely anchored. The Mex- 
ico thereupon proceeded to Newport News, coaled, and took on stores, 
and was detained there until Friday morning at 6 o'clock ; it being im- 
practicable for her to leave before that time, under the war régulations 
then existing. 

That the libelant's claim is one of merit is uncontroverted ; indeed, 
the essential facts showing the meritorious service are ail admitted, 
save as respects the value of the bark. The weather, at the time the 
service was undertaken and partly performed, was heavy, involving 
some risk to the salvors. The property saved was in a perilous con- 
dition, and might probably hâve proven a total loss, but for the for- 
tuitous arrivai of the Mexico. The service was timely, promptly, and 
efficiently rendered, and the time taken, as claimed by the libelant, 
was approximately six days, including the time necessary for the ship 
to gét back on the across seas course. The libelant claims a direct 
loss of $3,400 a day for the time taken. The Mexico was a large 
ocean-going steamship of 4,885 tons gross, 3,100 net, 354 feet 4 inch- 
es long, 47.6 beam, 27.3 depth, admitted to be worth $1,387,000, and 
her cargo $1,200,000; her freight money due $186,324, and, estimat- 
ing the time usually allowed for making her trips, her earnings were 
$3,400 a day. The Formica was a three-masted bark, iron hull, 226 
feet long, 34 feet beam, 1,145 tons, and 42 years old. Her value is 
the chief subject of dispute. She had on board a cargo valued at $13,- 
586, and her freight money due $3,344, a total of $16,930. Respond- 
ent insists that the bark, in her damaged condition, was not worth 

©saPor other cases sée same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
252 F.— 56 
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more than $30,000 to $35,000 ; whereas, libelant contends that she is 
worth very largely in excess of that, and at least $100,000, that the 
vessel sold shortly before the service was rendered for $120,000, and 
that she had been repaired at a cost estimated from $90,000 to $134,- 
000, and her présent value was $250,000. 

[ 1 ] The court's conclusion on the disputed testimony as to the 
value of the ship, when salved, is that it was probably worth $75,000, 
which, with the cargo and freight money, amounting to $16,930, made 
a total value of $91,930, and that the time for which allowances should 
be made for the service should be five, and not six, days, as the time 
consumed in coming to Hampton Roads was not a full loss, it being 
to some extent on the journey; that is, from the Virginia capes to a 
point intersecting the original course. The libelant claims for six 
days' time of the ship, at $3,400 per day, as actual loss, and $1,749 for 
money expended for ship's supplies and coaling at Newport News, 
made necessary by the departure of the vessel from the, original 
course. 

[2] The court is not inclined to award the full $3,400 a day, but 
thinks, on account of the loss of time, five days, at $3,000 a day, should 
be awarded, making $15,000, and on account of expenses and coaling 
$1,000 which sums, and a bounty of $4,000, making a total of $20,000, 
would seem to be a just allowance for the service rendered, taking into 
account the usual considérations that control in salvage awards. 

A decree in accordance with the foregoing will be entered on prés- 
entation. 



TJNITED STATES v. DIRECT SALES 00. 

(District Court, W. D. New York. Pebruary 5, 1918.) 

Deuggists <S=>5 — MiSBRANDiNG— Offenses. 

Under Food and Drugs Act, § 2 (Comp. St. 1016, § 8718), declaring that 
any i)«rson who shall ship In Interstate commerce any article adulterat- 
ed or misbranded shall be gullty of a misdemeanor, and for the flrst of- 
fense fined not exceeding $200, and ujMn conviction for each subséquent 
offense not exceeding S300, etc., the shipment of seven différent articles, 
each of which were both adulterated and misbranded, constituted fourteen 
separate, distinct violations of the act, for which separate penalties mlght 
be imposed, though the aggregate exceeded $200. 

The Direct Sales Company a corporation, was by information charg- 
ed with the ofifenses of misbranding and adultération of medicines, 
denounced by the Food and Drugs Act. Fine imposed on each count. 

Stephen T. Lockwood, U. S. Atty., and John H. O'Day, Asst. U. S. 
Atty., both of Bufifalo, N. Y. 
Donald Bain, of Buffalo, N. Y., for défendant. 

HAZEL, District Judge. The information in fourteen counts 
charges the misbranding and adultération, in violation of the Food 
and Drugs Act (Act June 30, 1906, c. 3915, 34 Stat. 768 [Comp. St. 
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1916, §§ 8717-8728]), of each of seven différent medicines (acetanilid; 
calomel ; quinine sulphate ; salol ; sodium salicylate ; elixir iron pyro- 
phosphate, quinine, and strychnine; and hydriodic acid) contai ned in 
a single shipment from Buffalo, N. Y., to East Falls Church, Va. 
'Défendant company pleaded guiity, as charged in the indictment, and 
the question presented is as to the penalty to be imposed ; defendant's 
counselcontending that but one offense is charged and that there 
should therefore be imposed only a single penalty. 

Section 2 of the act in question makes it an offense to transport in 
interstate commerce any article of food or drugs which is adulterated, 
stating that : 

"Any pcrson who shnll ship * * • any such article so adulterated or 
iiiisbranded * * * shall lie guiity of a misdemcanor and for such offense 
be fined net exœeding two liuiidred dollars for the first offense, and upon 
conviction for each subse(]ueut offense not exeeeding- three hundred dollars 
or be imprlsoned not exeeeding one year, or both, in the discrétion of the 
court." Coinp. St. 1916, § 8718. 

According to this, the article is clearly specified as the unit of the 
offense, as distinguished from the shipment, and as there were seven 
différent articles in the shipment, and each was both adulterated and 
mi.sbranded, it would seem that there were fourteen separate and dis- 
tinct violations of the act, for which separate penalties may be im- 
posed. This is the view, I think, quite generally adopted in other 
fédéral districts. The brief of the United States attomey directs atten- 
tion to a number of cases in other districts in which separate penalties 
were imposed on différent counts of information charging a single 
shipment of mishranded and adulterated articles. Hère the various 
offenses charged are such that not only is a déception as to money 
value practiced upon the purchaser, but also as to médicinal value, 
which may be injurions to the health of the user. The intent un- 
doubtedly was to consider each misbranding and adultération of an 
article a violation of the statute, regardless of the number of articles 
contained in any one shipment. 

In opposing the imposition of a penalty in excess of $200, counsel 
cites Byrne on Criminal Procédure, § 357, to show that separate of- 
fenses committed at one and the same time are inspired by one crim- 
inal intent, and that therefore but one pimishment may be imposed ; 
but I think that rule does not strictly apply, as the statute speciiically 
désignâtes the articles as the item the transportation of which is pro- 
hibited. The imposition of a penalty in excess of $200 would not be 
the imposition of a penalty, for a subséquent offense. Each bottle com- 
prised in the shipment contained a différait article, and the misbrand- 
ing and adultération constituted concurrent offenses. The provision 
for différent punishment for subséquent offenses was made in con- 
templation of violation of the statute subséquent to conviction for 
similar violations. 

A fine of $50 is imposed on each count, amounting in the aggregate 
to$700. 
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HARRIS y. AKB et al., County Com'rs. 
. (District Court, N. D. Ohio, E. D. June 27, 1917.) 

No. 9357. 

aSiGHWAYS <S=>190 — Accidents — "Pkoper Repair." 

Gen. Code Oliio, § 2408, declariiig liability of county for damages from 
négligence in not keeping a county road in "proper repair," is not limited 
to détérioration from a condition in which the road was put, but applies 
to original construction in an unsafe or détective maïuier. 

[Ed. Note.---For other définitions, see Wiurds and X'iirases, First and 
Second Séries, Repair.] 

At L,aw. Action by O. L. Harris,, administra tor of Mary B. Harris, 
deceased, against Samuel Ake and others, as County Commissioners of 
Stark County, Ohio. On demurrer to pétition. Overruled. 

Amerman & Mills, of Canton, Ohio, for plaintiff. 

Frank N. Sweitzer, Pros. Atty., of Canton, Ohio, for défendants. 

WESTENHAVER, District Judge. Defendant's demurrer raises 
the question whether, assuming ail the facts well pleaded in the pétition 
to be true, is a cause of action stated? The action is one against the 
county commissioners of Stark county to recover damages for a Per- 
sonal injury said to be due to a county highway being out of repair. 
The alleged want of repair is due to the fact that in constructing and 
improving the road the county commissioners lef t in the center of the 
highway, at its intersection with another county road, a tree four f eet 
in diameter, and paved the roadway around each side thereof . 

Defendant's argument is on the assumption that a liability under sec- 
tion 2408, G. C, is imposed on the county only when a public or a 
county road bas been improved according to a spécifie plan, and then 
through decay or usage part of the improvement becomes out of repair, 
and the injury is due to a failure to make such repairs. 

I am of opinion that the statute cannot be so strictly limited. A 
road may be out of repair, within the meaning of this statute, if it were 
originally improved or constructed in an unsafe or defective manner. 
I reach this conclusion in part from the following authorities: Com- 
missioners V. Coffman, Adm'x, 60 Ohio St. 528, 54 N. E. 1054, 48 E. 
R. A. 455 ; Black v. Commissioners, 13 Ohio Cir. Ct. R. (N. S.) 252, 
affirmed without report 88 Ohio St. 587, 105 N. E. 767; Whitney v. 
Niehaus, 21 Ohio Cir. Ct. R. (N. S.) 273 (a motion to certify record de- 
nied by the Suprême Court) ; Brownfield v. Clapham, 25 Ohio Cir. Ct. 
R. (N. S.) 443; Milner v. Commissioners, 14 Ohio N. P. (N. S.) 141. 

The case of Smith v. Williams County, 29 Ohio Cir. Ct. R. 610, and 
10 Ohio Cir. Ct. R. (N. S.) 115, if to be regarded as a décision contra, 
must be limited to the exact holding therein contained, namely, that the 
road itself on which the injury was sustained is not the kind of road in- 
cluded within section 2408, G. C. 

In order to avoid misunderstanding, I should add that I am not hold- 
ing as a matter of law that the construction hère is or was so far def ec- 
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tive or improper as to be a want of "proper repair." It may be that 
this question is a mixed one of law and of fact, and should be submit- 
ted to a jury under proper instructions. I am nierely holding that it 
cannot be said, as a matter of law, that this construction does not 
amount to a failure to keep a county road in a state of "proper re- 
pair." Upon this limited ground I am overruling the demurrer. 

The other ground of demurrer, namely, that this court has not juris- 
diction, because an action cannot be maintained in this court against 
the county commissioners of an Ohio county, was not urged upon ar- 
gument, counsel conceding that it is not well founded. 

An order will be entered, overruling the demurrer, with leave to an- 
swer within 10 days. An exception may be noted on behalf of de- 
fendant. 



CHARAK V. DTJRPHEE. 

In re LARKIN. 

(District Court, D. Massachusetts. July 31, 1918.) 

No. 875. 

Bankruptcy iS=>2.58 — Fii.ing of Involuntabt Pétition — Fîfkect. 

The liquidation of property in the possession of a banlirupt at the date 
of the filing of an involuntary pétition ag:ainst hini rests with the banlc- 
ruptcy court, and tlie reeeiver is entitled to sell mortgaged property in 
possession of the hunkrupt at the tlme of the filing of tlie pétition as 
nsainst the mortgagee, who sought to talîe possession of tlie same for 
foredosure. 

In Bankruptcy. In the matter of Jacob D. Larkin, bankrupt. Pé- 
tition by Williain Charak, reeeiver, against Chester W. Durphee. Re- 
ceiver's pétition for leave to take and sell mortgaged property granted. 

Edward A. Nathanson, of Boston, Mass., for plaintiff. 
Frank A. Pease, of Fall River, Mass., for défendant. 

MORTON, District Judge. At the time when the involuntary 
pétition in bankruptcy was filed the mortgaged property was in the 
bankrupt's possession. Thereafter, and before the appointment of a 
reeeiver, the mortgagee took possession of it for the purpose of 
foredosure. The question is whether he should be allowed to proceed 
with the sale. The reeeiver objects to bis doing so, and has petitioned 
for authority to take and sell the property himself. 

In Re Wellmade Gas Mantle Co., 233 Fed. 250, 147 C. C. A. 256, 
it was held by the Court of Appeals for this circuit that a person from 
whom goods had been obtained by fraud could not replevy them under 
a state court writ after an involuntary bankruptcy pétition had been 
filed. In Matthews & Sons v. Webre & Co. (D. C.) 213 Fed. 396, it was 
held that a suit to foreclose a mortgage of real estate could not be 
maintained in the state court under similar facts. 

The resuit of thèse cases and of those on which they rest appears to 
be, generally stated, that the liquidation of property in the possession 
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of an alleged bankrupt at the date of the filing of an involuntary péti- 
tion against him rests witli the bankruptcy court. In so far as the 
matter rests in the discrétion of the court, I am of opinion that the 
practice above stated should be followed in this case. There is no 
doubt that the property in question ought to be sold as soon as practi- 
cable. 

Accordingly an order should be entered restraining the défendant 
f rom proceeding with his foreclosure, and a f urther order allowing the 
receiver's pétition for leave to take and sell said property, the proceeds 
of such sale to be held subject to the same valid liens that the property 
itself was subject to. 

So ordered. 



In re ADDIS. 

(District Court, X. T>: Californla, First Division. May 7, 1918.) 

Aliens iS=>62 — Natubalization— Requirements. 

An application for cltiKenshlp by one who withln a year has pleaded 
gullty to a charge of conspiring to hire otliers to enlist in the service 
of a forelgn king, in violation of Crimlnal Code, § 10 (Comp. St. 1M6, 
§ 10174), and has been sentenced to pay a fine therefor, although sub- 
sequently pardoned by the Président, will be denied naturallzation, as 
not having fulflUed the statutory requirement of behaving as a man well 
disposed to the good order and happiness of the United States. 

Application by Thomas Addis for naturalization. Denied. 

George A. Crutchfield, Chief Naturalization Examiner, for the Unit- 
ed States. 

DOOLING, District Judge. Thomas Addis makes application to 
be admitted to citizenship, He has proved his résidence for the requi- 
site period and has produced two witnesses who bave testified that 
during his résidence in this country he has, in the requirements of the 
statute, "behaved as a man of good moral character, attached to the 
principles of the Constitution of the United States, and well disf>osed 
to the good order and happiness of the same." Act June 29, 1906, c. 
3592, § 4, 34 Stat. 596 (Comp. St. 1916, § 4352). 

The examiner calls attention to the records of this court, which 
show that within a year the applicant pleaded guilty to an indictment 
which charged him with conspiring with others to violate section 10 of 
the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1089 [Comp. 
St. 1916, § 10174]); that is to say, conspiring to hire and retain 
others to enHst and go beyond the limits and jurisdiction of the United 
States with intent:to enUst in the service of a foreign king. Upon this 
plea of guilty the applicant was sentenced to pay a fine of $1,000. Ap- 
plicant, in response to this showing, produced a pardon f rom the Prési- 
dent of the United States for the said offense. 

The question then is: May the. applicant, under the circumstances, 
be held to be one who during his résidence hère "has behaved as a man, 
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of good moral character, attached to the principles of the Constitution 
of the United States, and well disposed to the good order and happi- 
ness of the same." 

I am of the opinion that the commission of an offense against the 
United States, which by the Criminal Code is declared to be a felony, 
precludes the offender f rom claiming successfuUy that he has behaved 
as a man well dispwsed to the good order and happiness of the same. 
While a pardon releases the punishment and blots out the existence of 
guilt, it does not obliterate the fact that the applicant has not behaved 
as one well disposed to the good order and happiness of the United 
States. 

I say nothing of the question of good moral character, which may 
also be involved in the commission of the offense to which applicant 
pleaded guilty, as his apphcation must be denied for the reasons stated. 
Thèse views find support in Re Spencer, Fed. Cas. No. 13,234, 5 
Sawyer, 195. 

The application is therefore denied. 



THE OHEMTJNG. THE BAKER BROS. THE W. S. TAYLOR. 
(District Court, S. D. New York. September 13, 1918.) 

1. CoL,i.iaioN ®=591 — Fault— Selecting Side to Pass. 

Tug B. B., with tow, liaving already lapped tow of tug B., on B.'s 
starboard side, when B. and tug T., wltli tow, ail in mid-stream, and in 
close proxlmity, exchanged signais for starboard passing, could assume 
T. would pass lier to starboard, and was not in fault in selecting tliat side 
to pass. 

2. Collision <S=>105 — Primaet Fault — Cbowdino in Passing — Evidence. 

Evidence in suit for collision between tow of tug B. B. and that of 
tug T. held to show primary fault to be with T., in not glving B. B. suffi- 
cient room to pass between T. and tug B., which had exchanged signais 
for starboard passing when, ail being In mid-stream and in close proxlm- 
ity, B. B. was lapping iow of B. on B.'s starboard side. 
H. Collision ^=102— Contbibutoby Fault. 

The danger having been created by the fault of one vessel, the otlier 
will not also be condemned, unless her fault, oceurring, if at ail, in tne 
stress of the danger, appears clearly and satisfactorily. 

In Admiralty. Suit for collision by the Potter Transportation Com- 
pany, owner of the barge Chemung, against the steam tug Baker Bros. ; 
the W. S. Taylor being impleaded. Decree against the W. S. Tay- 
lor alone. 

George W. P. Whip, of New York City, for libelant. 

I. A. Martin, of New York City, for Baker Bros. 

T. Catesby Jones, of New York City, for the W. S. Taylor. 

HUTCHESON, District Judge. This is a collision case, in which 
the Potter Transportation Company, owner of the barge Chemung, 
charges the steam tug Baker Bros, with liability, and the steam tug 
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Baker Bros, impleads the tug W. S. Taylor, claiming that the fault 
lies with that tug. 

The collision occurred on December 28, 1916, in the East river, 
about mid-stream, just off of Hudson street, Brooklyn. The weather 
was clear and no wind. The testimony shows that at and about the 
point of collision the only boats on the river were the Bern and her 
tow, the Baker Bros., with the barge Farrell in tow, the W. S. Tay- 
lor, with three barges, including the Chemung, bunched, and the fer- 
ryboat Maine, with perhaps one or two small boats, between the 
Bern and the New York shore. On some points there is no conflict, 
but on the vital points in the case the testimony is not only conflict- 
ing, but quite confusing. 

Those matters which are not disputed are that the ferryboat Maine 
was on the Brooklyn side of the channel, the tug Bern was on the 
Manhattan side, and that the river was at this point about 1,4<X) feet 
wide. It was also agreed that the Bern and the Taylor exchanged 
signais for a starboard to starboard passing, and that this was donc 
because it was désirable, if not necessary, for the Bern to keep in- 
side at that point. The distance in feet from the Manhattan shore of 
the Bern and the distance in feet of ail vessels both from the respec- 
tive shore and from each other présents a mass of confiicting tes- 
timony, ail of which is plainly inaccurate and unreliable. Out of this 
mass of testimony, however, it clearly appears that the Bern and her 
tow were near the middle of the river, favoring the Manhattan side, 
when the Bern and the Taylor exchanged their signais, and that the 
Bern continued to draw slowly toward the Manhattan side; her tow 
however, maintaining up to the point of collision a position almost 
in midstream. 

It is undiçputed that the Taylor and the Bern not only exchanged 
signais, but proceeded to pass each other starboard to starboard as 
agreed ; but there is very sharp conflict on the question of whether 
the Taylor and the Baker exchanged signais; and, if so, what signais 
were exchanged. The witnessës for the libelant and for the Taylor, 
except Capt. Bill, ail déclare that the Baker blew no signais. Capt. 
Bill, however, admits hearing a danger signal from the Baker. Wit- 
nessës for the Baker stoutly maintain that the Taylor and the Baker 
exchanged the same signais, which had passed between the Taylor 
and the Bern, and that in addition the I3aker blew danger signais. 
While there is some évidence to the contrary, the great prépondér- 
ance of the testimony clearly estabhshes that at the time the Bern 
and the Taylor exchanged passing signais the Baker had already lap- 
ped on the tow of the Bern and was in such proximity to the Bern as 
that the prudent and proper thîng for the Baker to do was to make a 
starboard passing of the Taylor, just as the Bern had already been 
signaled to do. ■.■■'■ 

[1 ] This being so, it is not material to the décision of this case to dé- 
termine whether thé Baker gave any signais,' as she had a right to as- 
sume that the Taylor would pass- the Baker to starboard, just as she 
passed the Bern, and it was her duty to so maheuver as to pass on 
that course. I, however, believe and hold that the Baker did exchange 
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whistles with the Taylor, as testifàed to by the witness on behalf of 
the Baker, and that for that further reason she had the right to make 
a starboard passing. I therefore hold that the Baker was without 
fault in the matter of signais, and further, that the proper method 
for the two tugs to pass was starboard to starboard, and not port to 
port, as contended by hbelant, and that the Baker is without fault 
in selecting the starboard side to pass the Taylor. 

[2] In this view, then, the only issue left for détermination is 
whether, in making the passage, the Taylor and the Baker, either or 
both, failed to exercise the care that was incumbent upon them un- 
der the circumstances, either in the matter of giving a wide enough 
berth to the other boat to pass, or in the matter, at the very time of 
the collision, of handling it in a proper and skillful way. It is proper 
to State that the Hbelant and the Taylor are under the same owner- 
ship, and in that sense hâve a common cause against the Baker; yet 
the theory, as disclosed by the libel and the testimony of the libel- 
ant's witness, that the fault of the Baker lay in attempting to pass 
the Taylor and her tow starboard to starboard, instead of port to 
port, is whoUy différent from the theory advanced by the Taylor, in 
her answer and through her witnesses, that the fault of the Baker 
was in hauling over to the Brooklyn shore, instead of pulling toward 
the New York shore, though the Taylor, in addition to this claim, 
also charges the Baker with fault in permitting her tow to sheer as 
she passed the Taylor. 

The testimony of the captain of the barge Chemung, ofifered on 
behalf of the Hbelant, puts the fault on the Baker, in that it did not 
make a port to port passing, and claims that this was the passage 
which was the reasonable and logical one, and in his testimony he 
déclares that there was not room for the Baker to pass between the 
Taylor and the Bern, or, as he significantly puts it on page 16 of 
his testimony : 

"The Bern had gone by, but his tow had not; that is why he [the 
Baker] was caught in the trap and could not get out of it." 

Later, this captain says that the Baker slewed his boat over right 
alongside of the Bern's tow and tried to clear him, that he slewed his 
tug over as close to the Bern's tow as he could, and that this slew- 
ing of the tug caused the barge to sheer. On page 25 he says : 

"When we Lthe Chemung] passed the Bern, \ve were between '.',0 and 40 feet 
from the Bern. The course of the tug Chemung was not changed ut ail ; she 
came stralght down on her course." 

This view of the facts, that the accident was caused by the Baker 
being squeezed between the Bern and the Taylor, is substantially the 
theory which is supported by the testimony of the witnesses for the 
Baker. The Baker's witnesses, however, claim that this condition was 
caused by the fault of the Taylor in not pulling over to the Brooklyn 
shore to make a safe starboard passing. The witnesses for the Taylor, 
however, proceed on a différent theory, and some of them déclare that 
the Taylor went as close to the Brooklyn shore as she dared on ac- 
count of the ferryboat Maine, and that she left ample space between 
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the Taylor and the Bern for the Baker to pass. If there were any re- 
liable testimony in the record on the matter of actual distances in feet 
from object to object in the river, this clear conflict and apparent con- 
fusion could be easily cléared up. As a matter of fact, however, the 
court will be compelled to disregard absolutely the estimâtes of the 
varions witnesses in feet, and rest the décision of the case upon the 
fact of the position of the boats established by the testimony, not ex- 
pressed in terms of feet. 

The substance and efifect of the whole tetsimony clearly establishes 
that the collision occurred near the middle of the river. It is undis- 
puted that, when the Taylor and the Bern exchanged signais, the 
Taylor was in the middle of the river. The prépondérance of the tes- 
timony shows that at that time, or shortly thereafter, the Baker and 
the Taylor were head and head, and that thereafter the Taylor shif ted 
her course, some of the witnesses say not at ail, and some very slight- 
ly. The captain of the Chemung testified that the course of the Che- 
mung was not changed at ail; that she caxne straight down on her 
course. I think it clear, therefore, that the évidence establishes that 
the Taylor was at fault in not so directing her course as to give the 
Baker a wider berth to pass between her and the Bern, and that, had 
the Taylor directed her course more to the Brooklyn shore, as she 
should hâve done, the collision would not bave occurred. I shall there- 
fore hold the Taylor primarily responsible for the collision. 

[3] The only question remaining is whether the Baker, in maneu- 
vering just before the colHsion, was handled in such a négligent way 
as to contribute to the accident. I think it clear that there was a slight 
sheer on the part of the Farrell, caused by the stopping of the Baker 
just prior to the collision. But for this sheer, it is claimed by the Tay- 
lor, the collision would not hâve occurred, and that therefore the 
Baker is either whoUy or partly responsible. The Baker admits the 
stopping, and claims that it was necessary to stop in order to avoid the 
collision with the Chemung ; the distance being not only very slight 
between them, but that barge having itself a sheer, due to the slacken- 
ing of a line from the Taylor to her tow. The captain of the Taylor 
admits that the barges took a slight sheer, but claims to hâve straight- 
ened that out prior to the collision ; while the witnesses for the Baker 
claim that the sheer was a considérable one and that it was not straight- 
ened out. 

Had the vessels up to that point been equally blameless, if the Taylor 
had given the Baker as wide a berth as possible, and were the question 
of the fault to turn entirely upon the matter of the sheer, I might hâve 
difficulty in determining which set of witnesses should be given tre- 
dence on that point. In view, however, of the fact that I find the Tay- 
lor did not conduct her passage up the river with the care necessary, 
that she crowded the Baker into a space so narrow as that it was des- 
ignated by the captain of the Chemung as a "trap," it ought not to 
lie in the mouth of the Taylor to say that, in the stress of the danger 
which occurred as a resuit of that crowding, everybody testifying that 
danger signais were being blown, the Baker should be held to the ex- 
ercise of that meticulous care which would assume a prescience o£ 
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what conditions would be and an omnipotence to avoid that which 
happened. It is a familiar principle that, where the danger has heen 
created by the fault of one vessel, the other will not also be condemned, 
unless her fault appears clearly and satisfactorily. The Stadacona, 243 
Fed. 624, 155 C. C. A. 314. As was said by Judge McPherson in The 
Saratoga (D. C.) 180 Fed. 620: 

"The fault of the Sai-atf>,ga beiriR plain, it is well settled that the fault in 
the Taunton must be elearly proved, before she can be called upon to con- 
tribute to the cost of the Injury." 

It is therefore my opinion, and I so hold, that the Taylor is solely 
responsible, and a decree may be entered adjudging the W. S. Taylor 
to be solely at fault, and appointing a commissioner to ascertain the 
damages. 



UNITED STATES V. PHELAN. 
(District Court, S. D. Callfomla, S. D. October 22, 1917.) 

1. Criminal tiAW iS=5720(l) — Impbopee Argument. 

It Is not legitimate argument to refer to the fact that counsel objected 
to the admissibility of excluded évidence. 

2. Ceiminal Law <g=730(8) — Impropee Argument^Cure. 

Where the court dirocted the jury to disregard argument of the prose- 
cutor concerning an objection to e\adence, etc., and admonlshed couiisel 
not to refer further to the matter, a mistrial should not be adjudged. 

3. WiTNESsES <S=3387 — Inconsistent Statements — Oross-Examination — 

Written Statements. 

Upon eross-examination a wltness may be asked if he had not prevl- 
ously made statements Ineonsistent with his présent testlmony. 

4. Witnesses <S=>-^8S(7) — iNCONSisraNT Statements. 

If contrndictory statements are written, the writings should be pro- 
duced and exhibited to the vvitness. 

5. Witnesses <S=»388(7) — Impeaciimen't — PiiotogRaphic Copies of Written 

Instruments. 

Where défendant'» niotlier testifled he was boni in March, 1886, and 
denied that slie had ever stated he was born in July of that year, heUl 
that, in a prnsecution for fallure to register under the Sélective Service 
Act, photographie copies of a written Instrument wherein she stated de- 
fendant was born in July, 1886, could be exhibited to lier as fotmdatlon 
for impeachment ; the original ])apers belng unobtainable, and the statut» 
making photographie cople.s adniissilîle. 

6. Cbiminal Law ®=5400(1) — Best and Secondart Evidence. 

Where an original instrument is lost, oral testlmony may be given of its 
contents. 

Edward H. Pbelan was convicted of misdemeanor for f allure to 
register under the Sélective Service Act (40 Stat. 76, c. 15), and he 
moves for new trial. Motion denied. 

W. Fleet Palmer and Gordon Lawson, both of Los Angeles, Cal., 
for the United States. 
Isidore B. Dockweiler, of Los Angeles, Cal., for défendant 

'or other cases see same toplc & KBY-NUMBBR ia ail Key-Numbered Dlgests & Indexes 
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TRIPPET, District Judge (orally, denying motion for new trial). 
[1, 2] The first point made is in regard to the argument of the pros- 
ecution concerning the objection to évidence and what effect that might 
hâve on the question. It is not a legitimate argument to the jury to 
refer to the fact that counsel objected to the admissibility of évidence 
that was excluded, and it would tend to mislead the jury and préjudice 
them. In this case the court did ail that it could do. It instructed the 
jury to disregard the argument of counsel, and admonished counsel not 
to refer further to the matter. I do not think that a mistrial ought to 
be adjudged by reason of such slight misconduct on the part of the 
United States attorney. 

The indictment charges, necessarily, that the défendant was not 
an officer of the United States Army, etc. Besides, the matter to 
which Mr. Palmer referred was the statements of counsel during the 
trial that the only issue was the âge of défendant, and that the de- 
fendant testified that he would hâve registered, had he been within the 
âge limit. I think there is évidence tending to show that the défend- 
ant is a farmer, and not a soldier or sailor, or otherwise engaged 
in the service of the United States. 

[3-5] There is a very interesting question presented by this rec- 
ord. I bave thought of it a great deal since the trial, and hâve work- 
ed hard on it. A witness upon the stand, a witness very material 
and important to the défendant, his mother, was asked whethef or 
not she had ever made any statement to the effect that the défendant 
was born on July 13, 1886. This question was asked in varions and 
sundry ways, and there is no doubt of the position taken by the wit- 
ness, namely, that she always had in her mind that the défendant was 
born March 13, 1886, that there was no occasion for her to ever 
State any différent date, and that she never had stated any différent 
date in connection with the matter. 

Subsequently photographie copies or photographs of writings were 
exhibited to her, bearing her name; that is to say, a similar name. 
The presumption of law is that it was her name, being similar. She 
was asked if that was her signature, and she replied in various ways. 
She would not say positively that it was not her signature, nor that 
it was; but she testified that she had filed in the Pension Office cer- 
tain applications and affidavits and an application for a pension. 
The défendant objected that she could not be impeached by the in- 
troduction in évidence of thèse photographie copies of writing. The 
objection was overruled, and the photographie copies admitted in 
évidence. She having testified as to the date on which défendant 
was born, March 13, 1886, it was relevant to the case to show that 
she had made statements of a contrary nature, an4 upon cross-exam- 
ination a witness may be asked if he did not make certain statements 
which were inconsistent with his présent testimony. The gênerai 
rule is that, if the alleged contràdictory statements were in writing, 
the writing must be produced and exhibited to the witness. Green- 
leaf discusses this question. At section 465 he says : 

A witness canuot be nsked on eross-examinatlon whether he has written 
such a thjng, stating its particular nature or puii>ort ; tlie ijroijer course be- 
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ing to put the writing Into his hands and ask him whether it Is hls writing. 
And if he is asked generally wliether lie lias made représentations of tbe par- 
tieular nature stated to him, the counsel will be requlred to speclfy whether 
the question refers to repi-esentatlons in writiiig or in words alone, and, if 
the former is meant. the inquiry, for the reasons before mentioned, will be 
suppressed unless the writing is produced. But whether the witness may be 
asked the gênerai question whether he has given any aecount, by letter or 
otherwise, ditïering from hls présent stateinent — the question belng proposed 
without any référence to the circumstance whether the writing, if there be 
any, is or is not in existence, or whether it has or has not been seen by the 
eross-exaniining counsel — is a point whlch is considered still open for discus- 
sion. But so broad a question, it is conceived, can be of very little use, ex- 
cept to test the strength of the witness' meniory or his confidence in assertion ; 
and, as such, It may well be sufCered to remain with other questions of that 
clàss, subject to the discrétion of the judge. 

This subject is discussed by Jones on Evidence, § 847: 

Wltnesses may be impeached by producing their written statements — for 
example, their letters, aflfidavits, dépositions, or the llke — whlch are incon- 
sistent with the testimony glven at the trial. Thus, where the witness testlfied 
that the plaintifif had been discharged from service for neglect of duty, a 
letter of the witness stating that the plaintiff had performed efficient service 
was held admissible. But the witness cannot, in the first instance, be asked as 
to the contents of what he has thus written, since this would be a violation 
of the fàmiliar rule as to best évidence. This is the rule maintained in uearly 
ail .iurisdlctions in this eountry, and in many States is declared by statute. 
If the question is asked whethe.- the witness had niade certain représentations, 
his counsel has the right to ascertain whether the représentation or statement 
was written or oral, and, if it appears to hâve been in writing, the paper should 
be produced before he is compelled to answer. 

That last statement seems to be supported by a great weight of 
authority, and I hâve always understood it to be the rule. When 
this woman was asked concerning her contradictory statements, 
counsel for défendant, having full faith and behef in this case, and 
beUeving in the witness, thought, of course, that she had never made 
any such représentations, and did not follow the course that the law 
prescribes should be followed; that is, he did not demand to know 
whether or not thèse supposée! représentations about which she was 
being asked were in writing or oral. He did not demand that the 
circumstances of time and place, etc., should be stated to the witness, 
but permitted her to answer that she never had made any contra- 
dictory statements. After answering, any évidence that would dis- 
pute her testimony would be relevant to the case. The statute makes 
thèse photographie copies compétent évidence. 

[8] But, coming down now to the exhibiting to her of thèse pho- 
tographie copies: It does seem to me that the rule concerning ex- 
hibiting the writing to witnesses is complied with by exhibiting a 
photographie copy. The purpose of the exhibition to the witness of 
the writings is to ref resh the memory of the witness ; to call the at- 
tention of the witness to the circumstances ; to caution the witness. 
That could be donc by a photographie copy, as well as by the orig- 
inal. Where an original is lost, the fact of the loss may be estab- 
lished, and then oral testimony may be given of the contents of the 
writing. Under such circumstances, of course, the writing could 
not be exhibited to the witness. In this case the papers are in Wash- 
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in^ton City. As I said before, the purpose of the rule is to call the 
attention of the witness to the statement, in order to remind the 
witness of the circumstances and. contents of the statement. This is 
a novel case, I must admit ; but I think that the procédure during the 
trial is in entire accord with the rules of évidence concerning the 
admissibiUty of this évidence. 

It is argued that this telegram and this statement hère are not 
admissible in évidence, being hearsay of the Commissioner of Pen- 
sions. The purpose of the telegram and letter No, 6 is to show that 
the prosecution had endeavored to get the original papers. Bielas- 
ki is not in the Pension Department, but he is a sworn officer of 
the government. Thèse two documents are public records, and es- 
tablish the facts contained therein. I think they are admissible in 
évidence as to the facts therein stated. 

There is another matter, however, in regard to the admissibility 
of thèse documents to impeach the witness, and that is concerning 
whether or not shé had' been ptoperly asked on cross-examination 
whether she had ever made a statement that the défendant was born 
July 13, 1886. I call attention to this matter, not for the purpose of 
asserting my opinion that it is the law, but because I think that coun- 
sel ought to investigate the statement, to see whether or not it is the 
common law and proper practice. I find in a note in Stephen's Di- 
gest, at page 328, that in some of . the New England states the con- 
tradictory statements of.a witness can be proved without his atten- 
tion being first called to them on cross-examination. There is a 
Maine case, one in New Hampshire, and one in Massachusetts, and 
One in Connecticut cited in this note. You will find in Jones on 
Evidence, p. 1081, a Missouri case to the same effect. It may be 
the common law of this country that contradictory statements may be 
produced in évidence without asking the witness concerning them 
and without exhibiting writing. 

While there is some doubt in my mind as to whether or not the 
procédure upon thé admissibility of this évidence was just exactly 
as it should hâve been, I am not satisfied that the rulings of the court 
were wrong. In fact, I am of the opinion that they were right, and 
that the évidence was properly adduced. Under thèse circumstances 
it is the duty of the court to deny a new trial, which will be donc, 
and exceptions entered in favor of the défendant. 



TJNITED STATES v. DEMBOWSKI. 

(District Court, E. D. Michigan, S. D. September 19, 1918.) 

No. 6220. 

1. Abmy and Navy i®=>-10 — Offenses — Seditioits TJttebances. 

Wiiere défendant, in the présence of a soldier of the national anny 
and otliers, stated that lie would never go into the United States amiy, 
that the Kaiser could lick England and France, and would soon corne to 
the United States, and that ail would hâve to acUnowledge his supremacy, 

(@=>For otlier cases see same toplc &, KET-NUMBER In ail Key-Numbered DIgests & Indexes 
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etc., sueh statements were a violation of the Espionage Act, g 3, In that 
they might obstruct the enlistment and recniitlng service, and vpere cal- 
cul ated to cause Insubordination and disloyal ty in the milltary forces. 

2. Tndictment and Information ®=»125(2) — Dupucity. 

It is elementary that two separate offenses cannot be included In one 
count of an indlctment. 

3. Indictment and Information ®=5l25(20) — Duplicitt 

Where a statute créâtes a single offense, but spécifies In the alternative 
différent acts, any one of which wlll constltute the offense, an indlct- 
ment may charge the commission of sueh offense by ail of the ineans men- 
tioned, using the conjunctlve "and" wherever the statute uses the word 
"or," without belng dupllcitous. 

4. Indictment and Information ©=125(2) — DcPiJCirr — Espionage Act. 

The Espionage Act, § 3, declaring that whoever shall wlllfuUy make or 
convey f aise reports wlth Intent to interfère wlth milltary opérations, and 
whoever shall wlUfully cause or attempt to cause insubordination, or shall 
obstruct the recruiting or enlistment services, shall be punished, includes 
three différent offenses, whleh cannot be joined in one count of an in- 
dlctment. 

5. Ikdictment and Information <S=5l25(4) — ^Duplicity. 

An Indictment charglng in a single count violations of the Espionage 
Act, § 3, etc., held not to charge one transaction as a single offense com- 
mitted by différent acts. 

6. iNDICTlfENT and INFORMATION I©=315!>(1) — AMENDMBNT WhAT CONSTITUTES 

— "Amend." 

To amend Is to correct or rectify or to f ree from error ; hence to cure 
an Indictment of the defect of duplicity, by sti-lklng from the single 
count in which several offenses were chargea, is to amend the same. 

[Ed. Note. — For other définitions, see Words and Phrases, Birst and 
Second Séries, Amend.] 

7. Indictment and Information <S=>132(2) — Amendment — -Prioritt. 

Where an indictment was dupllcitous because charging, in one count, 
the three several offenses denounced by the Espionage Act, § 3, the United 
States attorney will not be allowed to eleet to rely on one of the offenses 
and noUe pros. the others; for that would amount to an amendment, and 
vlolate U. S. Ooust. Amend. 5, declaring no person shall be held to answer 
for an infamous crime unless on presentment of an indictment of a grand 
jury, etc. 

8. iNDICTlfENT AND INFORMATION ®=3l25(19) — DUPLIOITY. 

Where a statute prohibits the doing of a certain thing, or attempting 
to do sueh thing, thèse are merely différent modes of doing one thing : 
hence an indictment in one coimt charglng that défendant with tne 
offense of causing insubordination in violation of the Espionage Act, § 3, and 
attempting to cause sueh insubordination, is not dupllcitous. 

Joseph Dembowski was indicted for violation of the Espionage Act, 
§ 3. On demurrer and motion to quash. Demurrer sustained, and 
motion to quash granted. 

John E. Kinnane, U. S. Dist. Atty., of Détroit, Mich. 
A. Joseph Seltzer, of Détroit, Mich., for défendant. 

TUTTLE, District Judge. This matter cornes before the court on 
demurrer and motion to quash an indictment charging the défendant 
with violation of section 3 of the Espionage Act. The indictment, 
which is in one count, allèges that the défendant, at a time and place 
specified therein, did — 

®=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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■"willfully and knowingly make and eonvey falsc reports and false statements 
agalnst the United States army and the United States navy, with intent to 
tlien and tliere interfère with the opérations and sucœss of the military and 
naval forces of the United States, ancj witli tlie intent to then and there 
promote the success of the enemies of the United States, and did then and 
there and thereby cause and attempt to cause insubor4ination, dlsloyalty, niu- 
tlny, and refusai of duty in the said military and naval forcés of the United 
States by the niembers of such service, respectively, * * * and dld then 
and ther.e willfully obstruct the recrulting and enlistment service of the 
United States to the injury of the said United States, sald false reports and 
false statements having been then and there made, to wit, No. 105 Martin 
Street, in said city of î)etroit, and in a certain saloon at said address, in the 
présence of certain persons, to wit, one John Hencel, one John Chierpik, one 
Anna Ijondka, and one Félix Jorowski, said Félix Jorowski being then and 
there a member of the military forces of the United States and of the na- 
tional army thereoï, and sald false reports and false statements so made be- 
Ing then and there in substance and to the effet-t that he, the said Félix 
Jorowski, was crazy to go and flght for the United States, and that he, the 
said Joseph Dembowskl, would like to see the Kaiser eome to this country 
and he wonld be the flrst one to help hira out : that sald Félix Jorowski could 
do nothing to a German, and that the Kaiser could lick England and France, 
and would soon corne to the United States, and then ail you men (meaning 
above named persons) would hâve to kiss the Kaiser's hands and feet, and 
that he, said Joseph Dembowskl, would never go into the army of the Unit- 
ed States." 

The objections to the indictment are that it does not allège any of- 
fense against the United States, and that it is bad for duplicity in 
charging in one count several distinct offenses, to wit : 

(a) The offense of making and conveying false reports with intention to 
interfère with an opération of the military and naval forces of the United 
States. 

(b) The offense of obstructing the enlistment and recruiting services of 
the United States. 

(c) The offense of causing insubordination, dlsloyalty, and niutiny in the 
military and naval forces of the United States. 

(d) The offense of attempting to cause insubordination, dlsloyalty, and 
mutiny in the military and naval forces of the United States. 

Section 3 of title 1 of the Espionage Act, being the act of June 15, 
1917, c. 30 (40 Stat. 219), is as follows: 

'■Whoever, when the United States is at war, shall willfully make or eon- 
vey false reports or false statements with intent to interfère with the opéra- 
tion or suecess of the military or naval forces of the United States or to 
promote the suecess of Its enemies, and whoever, when the United States is 
at war, shall willfully cause or attempt to cause insubordination, dlsloyalty, 
mutiny, or refusai of duty, in the military or naval forces of the United 
States, or shall willfully obstruct the re<;ruiting or enlistment service of the 
United States, to the injury of the service or of the United States, shall be 
punished b.y a fine of not more than $10,000 or imprisonment for not more 
than twenty years, or both." 

[1] I think that there can be no dotibt that the making of the state- 
ments set forth in the indictment might obstruct the enlistment and re- 
cruiting service of the United States, and might also constitute an at- 
tempt to cause insubordination, disloyalt)% and: mutiny in the military 
and naval forces of the United States. This seems to me so plain that 
I do not deem it necessary to discuss the subject further. The objec- 
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tion based on the contention that the indictment does not allège any 
offense against the United States must be overruled. 

Does the indictment charge more than one offense in the same count ? 
If 80, it is bad for duplicity. United States v. American Naval Stores 
Co. (C. C.) 186 Fed. 592; 'Ammermanv. United States, 216 Fed. 326, 
132 C. C. A. 470; Lewellen v. United States, 223 Fed. 18, 138 C. C. 
A. 432. 

[2] As was said in the case first cited, "it is elementary that two sep- 
arate offenses cannot be included in one count of an indictment." 

[3] It is, of course, well settled that where a statute créâtes a single 
offense, but spécifies, in the alternative, a number of différent acts, 
any one of which will constitute the offense thus created, thèse various 
acts not being in themselves separate crimes, but only différent means 
of committing the offense against which the statute is directed, an in- 
dictment may charge the commission of such offense by ail of the 
means mentioned in the statute, using the conjunction "and" wherever 
the statute uses the word "or," and such an indictment will not be 
duplicitous ; and proof of the doing of any one of the acts whereby 
the offense may be so committed will warrant a conviction of the of- 
fense in question. 

[4] Does section 3 of the Espionage Act, then, create only one of- 
fense, which may be committed in any one of several modes specified, 
or does it contemplate and create several and distinct offenses ? An ex- 
amination of the language of the section makes it, in my opinion, clear 
that Congress had in mind several distinct evils, and that in order to 
guard against ail of such evils, and the différent dangers conséquent 
upon each, prohibited three différent kinds of acts, viz. the willful mak- 
ing of f aise statements with intent to interfère with the success of our 
military or naval forces ; the willful causing or attempting to cause in- 
subordination, disloyalty, mutiny, or refusai of duty in such forces, 
and the willful obstructing of our recruiting or enlistment service, to 
the injury of such service or of the United States. It seems plain that 
each of the acts thus prohibited is separate and distinct in its nature 
and object, and that the comlnission of each of such acts constitutes a 
distinct and separate offense. In my opinion, therefore, they cannot 
be joined in one count of an indictment, but, if alleged therein, must be 
set forth in différent counts. 

[5] A careful examination of the présent indictment shows that 
it does not charge one transaction as a single offense committed by 
différent acts. It will be noted that it charges the défendant, in the 
language of the statute, with having donc ail of the things forbidden 
by this section of the Espionage Act. It then proceeds to allège that 
"said false reports and false statements" were made at a time and 
place specified, and that they consisted of certain language quoted in 
the indictment. The only false reports or false statements previously 
mentioned in the indictment were those charged to hâve been made 
with intent to interfère with the opération and success of the military 
and naval forces of the United States. It would seem, therefore, that 
the making of the statements quoted is charged under the first clause 
252 F.— 57 
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of section 3 of this statute. If the other clauses of such section were 
violated, it is not specifically set forth how, although, from the al- 
légations that thèse statements were made in the présence of a sol- 
dier, it would appear that it was intended to charge the défendant 
with also having attempted to cause insubordination, disloyalty, mu- 
tiny, and refusai of duty in the military forces of the United States. 
In view, however, of the conclusion which I hâve reached, that the 
statute créâtes, and this indictment charges, three distinct offenses, 
and that such indictment is therefore bad for duplicity, it is unneces- 
sary to consider to what extent the indictment properly charges the 
commission of any one of such offenses. 

[6, 7] It is, however, urged by the District Attorney that, even if 
the indictment should be held to be duplicitous, it should not for that 
reason be quashed, but he should be permitted to elect to rely upon 
one of the offenses charged and nolle pros. the others. It seems clear 
that, if the District Attorney is permitted to nolle pros. a portion of 
this indictment, he will thus, in effect, be permitted to amend it, be- 
cause, in that event, the indictment on which the défendant is tried 
will not be the same as that found by the grand jury. An amend- 
ment is, in the language of the Century Dictionary, "The correction 
of an error in a writ, record, or other judicial document." To amend 
is, according to Webster's New International Dictionary, "To cor- 
rect; rectify." To amend is to "free from error"; to "remove what 
is erroneous, superfluous, faulty, and the like." 2 Corpus Juris, 
1317. In Words and Phrases, vol. 1, First Séries, at p. 368 et seq., 
and in vol. 1, Second Séries, at p. 199 et seq., numerous authorities 
are cited and quoted showing that an amendment may consist of 
either the addition to, or the withdrawal from, a pleading or docu- 
ment of a part thereof. 

It is, however, well established that, in view of the Fifth Amend- 
ment to the United States Constitution, which provides that no per- 
son shall be held to answer for * * * an infamous crime unless 
on the presentment of the indictment of a grand jury, except in 
certain military cases, an indictment returned by a fédéral grand jury 
cannot be amended without being first resubmitted to the grand jury 
for that purpose. Ex parte Bain, 121 U. S. 1, 7 Sup. Ct. 781, 30 L. 
Ed. 849. 

In the case just cited it appeared that one section of the United 
States Revised Statutes prohibited the making by any bank officiai 
of any false statement with intent to injure or defraud such bank or 
other Company or individual person, or to deceive any officer of such 
bank, or any agent appointed to examine the affairs thereof. Another 
section of the Revised Statutes required every such bank to make cer- 
tain reports to the ComptroUer of the Currency. The indictment as 
returned by the grand jury contained only one count, and alleged 
that the défendant had made certain false statements in a report, 
which it was alleged were made with intent to injure and defraud said 
bank and other eompanies and individual persons. In another portion 
of the indictment it was charged that the défendant had made said 
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false statements and report with intent to deceive the Comptroller of 
the Currency. A demurrer was filed to the indictment, which was 
sustained by the trial court. Thereupon, on the motion of the United 
States Attorney, said court ordered that the indictment be amended 
by striking out the référence to the Comptroller of the Currency in 
the portion of the indictment just referred to, thus eliminating an 
intent to deceive such Comptroller as an élément of the crime charged. 

The défendant was convicted of the crime thus charged. The case 
was taken to the United States Suprême Court on the ground that 
the court erred in permitting this amendment of the indictment, and 
the Suprême Court, after thoroughly reviewing and discussing the sub- 
ject, held that the court erred in permitting such amendment, and 
ordered the défendant discharged from custody. The reasoning and 
the décision of the court in that case are, in my opinion, décisive of 
the présent case. 

It is quite possible that if thé indictment in the présent case had 
been limited to one of the varioùs crimes now charged therein, before 
it had been presented to the, grand jury, the latter might not hâve 
been willing to return it in that form. It is not unlikely that the re- 
quired number of jurors were satisfied to return the indictment in its 
présent broad form because of a belief that its scope would be nar- 
rowed, as it is now sought to narrow it, to a single offense before the 
trial. Some members of that tribunal, less than the number necessary 
to find a true bill, may hâve found probable cause to believe that one 
of the crimes thus charged had been committed, while others may 
hâve been satisfied of the commission of another of .such crimes, 
but may not hâve been willing to return an indictment joining 
thèse varions offenses, except upon the understanding that the de- 
fendant would not be actually tried for ail such offenses. If this be 
so, it is impossible to know whether the required number of jurors 
would hâve voted for a bill charging only the offense which the Dis- 
trict Attorney may elect to rely on. At ail events, it certainly cannot 
be said that if part of this indictment be removed the remainder will 
constitute the indictment as returned by the grand jury. Further- 
more, in view of the manner in which the various allégations in this 
indictment are connected and interwoven with each other, it would, 
in my opinion, be impossible to attempt to abandon any of the charges 
therein made without also amending the form in which the allégations 
are made; so that, even if there might be cases in which an élection 
and nolle pros. of part of a count would not necessarily involve an 
amendment of the indictment, yet this is certainly not such a case. 

[8] In conclusion, it may be noted that the défendant contends 
that the offense of causing insubordination, disloyalty, etc., is a sep- 
arate and distinct crime from that of attempting to cause such insub- 
ordination, etc. It is, however, well settled that where a statute pro- 
hibits the doing of a certain thing, or attempting to do such a thing, 
thèse are merely différent modes of committing one offense, and an 
indictment charging such offense may allège its commission in both 
of such modes, and will not be duplicitous on that account. Connors 
V, United States, 158 U. S. 408, 15 Sup. Ct. 951, 39 h. Ed. 1033; 
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Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 
1097; May v. United States, 199 Fed. 53, 117 C. C. A. 431. 

For the reasons stated the demurrer miist be sustained and the 
motion to quash granted, and an order to that efïect will be entered. 



UNITED STATES v. CAPITAL CITY DAIRY CO. 

(District Court, S. D. Ohio, E. D. April 13, 1&15.) 

No. 40. 

1. Inïernal Revenue ®=28 — Appointment or Receiver— PRoora. 

On hearing of application for receiver in suit to impound, and apply 
to government's claim for oleomargarlue tax, divldends paid by tlie man- 
ufacturer to stockliolders, Its officers and directors, wliich but for fraud 
should liave been paid for said tax, fteW, considering pleadlngs, affidavits, 
admissions, and counter affldavits, weiglit of évidence was with plaintiff. 

2. Intebnal Revenue <ê=>28— Collection— Suit in Eiquity. 

Bquity bas jurisdiction, on tUe ground of inadequacy of remedy at 
law, of suit by governinent, based on fraud and a trust, and involving 
an accountlng of business for 10 years, to impound divldends paid by an 
oleomargarine manufacturer, slnee insolvent, to stockholders, its of- 
ficers, and directors, whicli but for fraud should bave been paid for oleo- 
margarine tax. 

3. Internal Revenue ®=>28^Collection — Judgment as Condition Pré- 

cèdent. 

Judgment need not be obtalned before maintenance to suit to impound, 
and apply to government claim for oleomargarine tax, divldends which 
an oleomargarine manufacturer, now having no property left, paid to its 
otiicers and directors, and wliich, but for fraud, should bave been paid 
for such tax. 

In Equity. Suit by the United States against the Capital City Dairy 
Company, Heard on application for a receiver. Receiver appointed. 

Sherman T. McPherson, U. S. Dist. Atty., of Cincinnati, Ohio, and 
H. E. Burns, Asst. U. S- Dist. Atty., of Columbus, Ohio, for the Unit- 
ed States. 

Henry J. Booth, of Booth, Keating, Peters & Pomerene, A. T. Sey- 
mour, of Vorys, Sater, Seymour & Pease, and R. W. McCoy, of Web- 
ber, McCoy & Jones, ail of Columbus, Ohio, for défendant. 

SATER, District Judge. The averments of the amended bill briefly 
are thèse: 

The défendant corporation was, for 10 years or more prior to July 
24, 1914, engaged in the manufacture of oleomargarine. On that date 
the collecter of internai revenue ascertained that it had manufactured, 
sold, and removed from its factory large quantities of oleomargarine, 
on which, on account of its false and fraudulent représentations, the 
United States had been induced to accept as a tax one-fourth of a 
cent per pound, whereas the lawful tax was 10 cents per pound. The 
collecter called upon the défendant to account. The demand was re- 
fused. The Commissioner of Internai Revenue estimated the tax due 

©=»For other cases see same topic & KBY-NÙMBER in ail Key-Numbered Digests & Indexes 
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from the défendant to be about $2,000,000. He assessed that sum 
against the défendant and certified the same to the collecter. On Au- 
gust 25th the collector notified the défendant of the assessment and 
demanded payment, which was refused. By reason of the premises 
the sum assessed became a lien on the defendant's property and rights 
of property. The notice of lien was filed in the clerk's office of the 
judicial district and in the office of the county recorder. A subséquent 
demand of payment was made September 5th for the sum assessed, 5 
per cent, penalty, and the interest, which demand was also refused. 
The collector thereupon took the requisite statutory steps and sold the 
property specifically described in the bill and credited the proceeds 
($209,757.17) on the sum assessed plus penalty and interest, and also 
returned : 

No further goods and chattels and no renl estate standing in tlie name of 
the Capital City Dairy Company found upon wliicli levy can be made. 

The defendant's officers and directors, who for more than 10 years 
past hâve been its only stockholders, hâve paid themselves as stock- 
holders large sums as dividends, amounting to more than $2,000,000 
(the exact amount of each of which, the dates when paid, and the 
amounts paid to each stockholder, for want of exact knowledge, can- 
not be stated), which dividends were unlawfully paid, and were not 
paid out of the profits, whereby the officers, directors, and stockhold- 
ers hâve unlawfully diverted, converted to their own use, and concealed 
large sums of property belonging to the défendant, and still continue 
so to do, for the purpose of placing it beyond the plaintifï's reach. 
The défendant is insolvent, bas abandoned the objects and purposes 
for which it was created, and has no property on which distraint and 
levy can be made, or out of which the United States can make the 
sum due it ; the defendant's property having been diverted, converted, 
and concealed as above mentioned. The remedy at law has been ex- 
hausted, and relief can be had in equity only. A receiver is necessary 
to pursue and reduce to possession and to take charge of the defend- 
ant's property, money, and assets so wrongfully and illegally diverted, 
converted, and concealed, that the same may be used to satisfy the 
assessment and lien of the plaintiff. The stockholders, directors, and 
officers ail having participated in the wrongdoing, it would be useless 
to demand that the corporation proceed to recover its aforesaid équita- 
ble interest and assets, and if its property is not seized there is great 
danger of its being placed beyond the plaintifï's reach. 

The plaintifï asks that its lien be declared valid, subsisting, and a 
first lien upon ail the defendant's property and rights to property ; that 
the amount of such lien, with interest and costs, be allowed to the 
plaintifif; that in default of its so doing the défendant and ail others 
claiming under it be forever barred and foreclosed of ail equity of ré- 
demption, and ail claim in and to such property and rights to property, 
which it is asked may be sold tO' satisfy the lien, and the proceeds aris- 
ing therefrom be applied to its payment. A receiver is also asked to 
take possession of ail property and interest of every kind and char- 
acter belonging to the défendant, with power to collect and reduce to 
possession by appropriate légal proceedings, or otherwise, the right to 
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property belonging to the défendant in the money and property di- 
verted and converted to their use and concealed by the officers, direc- 
tors, and stockholders of the défendant company, and that upon final 
hearing the sums recovered from such persons be apphed to the pay- 
ment of the plaintiff's assessment and lien, and that an accounting of 
the defendant's assets and liabilities be had, and for ail other and fur- 
ther relief. The pétition is verified on belief. 

In support of the pétition are two affidavits. That of the collector 
recites the action of the Commissioner of Internai Revenue, the pro- 
ceedings to sell the defendant's property, the sale, the application of 
the proceeds arising theref rom, the balance due on the plaintiflf's assess- 
ment and lien, the absence of leviable property of the défendant out of 
which to make such balance, that he has examined the defendant's 
books for 10 years past, that such examination convinces him that the 
officers and directors paid about $2,000,000 in dividends out of funds 
which should hâve been paid to the United States as taxes, and that 
but for such dividends the défendant would hâve had no profits for 
distribution. He expresses the belief that, unless a receiver is immedi- 
ately appointed, with authority to recover, reduce to possession, and 
préserve the assets and property of the corporation wrongf ully divert- 
ed, converted, and concealed, there will be a further concealment, di- 
version, and dissipation of the same by the persons having possession 
thereof , and that the plaintiff will thus be left remediless. The affidavit 
of the deputy collector recites the levy and sale, his inability after dili- 
gent search to find any property belonging to the défendant other than 
that sold, and his belief, resulting from his investigation, that the de- 
fendant is insolvent. 

The affidavit of Corbett, filed by the défendant, admits the sale set 
forth in the bill, dénies that the défendant has abandoned the purposes 
and objects for which it was created, and that any of the officers, di- 
rectors, and stockholders are about to convey assets of the défendant 
or of their own to place the same beyond the plaintifï's reach. He also 
dénies that the défendant is indebted to plaintifï. There is an aver- 
ment in the pétition, which is denied by certain affidavits filed by the 
défendant, that one of their number (Dennis Kelly) conveyed with 
wrongful intent property worth $350,000. Amplification as to this fea- 
ture of the case is not. for présent purposes, necessary. 

[1] Giving the déniais made in behalf of the défendant and the in- 
ferences to be drawn from them their full value, and considering also 
the fact, freely admitted in oral argument, that the défendant did not 
appeal to the Commissioner of Internai Revenue, as it might hâve 
donc under section 3226, Revised Statutes (Comp. St. 1916, § 5949), it 
must be found, for the purposes of this hearing and for such purpose 
only, that the weight of the évidence is with the plaintifï ; that the 
several steps taken by the Commissioner of Internai Revenue and the 
local collector and his deputy were taken as named in the pétition, such 
f acts not being controverted ; that the défendant has no discoverable 
property subject to seizure; that it has no working capital or funds 
of any kind ; that the United States has made prima facia proof of 
its claim ; that it has a prima f acie valid lien ou the property and be- 
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longings of the défendant ; that the défendant is prima facie insolvent ; 
and that the source, amount, and legaUty of dividends paid to the 
stockholders is a proper subject of investigation. 

[2] The relief which the plaintifif seeks inevitably involves an ac- 
counting on an extensive scale. The investigation to be made will 
extend over a period of 10 years. The daily output of the defendant's 
factory, and the amount of the defendant's product daily removed 
from its factory and put into the channels of trade, and also the 
amount of taxes chargeable against the same, whatever may be the 
correct rule applicable, will hâve to be determined. Whether the div- 
idends vi^ere declared annually, semiannually, or quarterly is not stat- 
ed; but, whatever their number may be, each is to be investigated. 
The sources of the profits distributed on each occasion, the amount 
paid to each stockholder, the séparation of the légal (if any) from the 
illégal profits and sums distributed, if fraud be proved, and the inter- 
est on each respective illégal payment to each stockholder from the 
date it was made, will hâve to be ascertained. Books of account for 
the whole of the period in question, and the entries made thereon, 
will hâve to be examined, and évidence given concerning them. Com- 
parison of the results wrought out from such books will hâve to be 
made with the statements submitted from time to time to the govern- 
ment. Ail of the above will be necessary in a suit against the de- 
fendant alone, whether such suit be at law or in equity. 

Considering how difficult it would be for a judge and jury, in a 
trial according to the strict rules of common law, where a jury must 
hastily agrée upon a verdict before they separate, to correctly déter- 
mine the rights of the parties in the présent case, the reasons for éq- 
uitable jurisdiction become apparent. The évidence will necessarily 
be voluminous. Just déductions from it can be drawn only in a court 
of equity in which a careful, patient, and extended examination of ail 
such évidence can be made after it is submitted. A court of equity, 
with its authority to sélect and appoint a master and refer the cause to 
him, and with ample power to adapt its proceedings to the requirements 
of the case as it progresses, is the only tribunal fit to fairly try and 
justly décide the issues that may be presented in the case. The plain- 
tifï has no adéquate remedy at law for the wrongs of which it com- 
plains. It seeks to enforce a lien, to recover misappropriated funds, 
to set aside a fraudulent diversion of them, and so to restore them as 
to satisfy its claim and lien. The case falls within the rule announc- 
ed in Lively v. Picton, 218 Fed. 401, 134 C. C. A. 189 (C. C. A. 6). 
Miers v. 2anesville & Maysville Turnpike Co., 11 Ohio, 273, is in- 
structive and helpful. See, also, Hayden v. Thompson, 71 Fed. 60, 
17 C. C. A. 592 (C. C. A. 8) ; Fechteler v. Palm Bros. & Co., 133 Fed. 
462, 66 C. C. A. 336 (C. C. A. 6) ; Gunn v. Brinkley Car Works & 
Manufacturing Co., 66 Fed. 382, 13 C. C. A. 529; Castle Creek Wa- 
ter Co. V. City of Aspen, 146 Fed. 8, 76 C. C. A. 516, 8 Ann. Cas. 660 
(C. C. A. 8). 

If the fraud charged was perpetrated, the money which arosé in 
conséquence of the fraud and was paid as dividends is still the de- 
fendant's money. The transfer was void— was a nullity — as against 
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the plaintiff, and the money so paid is held in trust by the several 
stockholders, respectively, and the plaintiff by opération of law has 
a claim on it. Swift & Nichols v. Holdridge, Bailey et al., 10 Ohio, 
231, 232, 36 Am. Dec. 85. Both a fraud and a trust are involved. 
The assessment declared: by the revenue department is of such a high 
character as a lien that by statutory provision the plaintifif, to sat- 
isfy it, can foreclose as against real estate and seize and sell person- 
alty. The plaintiff, if it has any right at ail, has a lien on the funds 
in the stockholders' possession, not enforceable at présent, because 
they çlaim title adversely. The ultimate object is to overthrow that 
claim, -divest them of possession, and subject the property to the plain- 
tiff 's lien for its satisfaction. But for the fraud of the officers and 
directors, if it be ultimately found to exist, the money distributed as 
dividends would hâve been paid to the United States. Only the dé- 
fendants fraudulent statements to the United States left the money 
in the defendant's hands. If the plaintiff finally establishes its case, 
it will appear that the directors, officers, and stockholders knowing- 
ly and fraudulently withheld such money from the plaintiff. It is es- 
sentially an équitable proceeding for impounding the defendant's 
tangible (if any) and intangible corporate assets, and applying them 
to the payment of the defendant's obligations to the plaintiff. 

[3] On the facts presented, the plaintiff was not required first to 
obtain a judgment. The case is ruled by the fédéral cases above cit- 
ed and especially that of Lively v. Picton. See, also, Hedlund v. Dew- 
ey (C. C.) 105 Fed. 541. 

The plaintiff is entitled to the appointment of a receiver. 



GOLDEN, BRLKNAP & SWARTZ v. CONNERSVILLE WHEKL CO. et al. 
(District Court, E. D. Mlcliigan, S. D. September 11, 1&18.) 

1. Abatement and Revivai <g=>3 — Motion to Quash Service — Questionin» 

Jtjeisdiction. 

Judicature Act, c. 14, § 4 (Comp. Laws Mich. 1915, § 12456), abolishliig 

pléas in abatement and to the jiirisdietion, provldes that questions previ- 

. ously raised by such pleas may be ralsed by motion to distuiss, and so it 

Is proper to question jurisdietion by motion to set aside service ot sum- 

mons, etc. 

2. Courts <g==>.338 — Fedebal Court — Conformity Statutes. 

When the question of the jurls<liction of a fédéral court is raised In 
au action pending tlierein, that court Is not bound by the laws of the 
State, but foilows its owii rule of practice; the so-ealled conformity act 
not being applicable. 

3. Abatement and Kevival "®=3 — IjACK of Jurisdiction — Mode dp Takinci 

Advantaqe. 

The proper method of raising the question of the court's laek of juris- 
diction over the défendant is by motion to set aside the service of sum- 
mons. 

4. Corporations <©=>(î65(2) — Pobeign Corporations — Jurisdiction. 

When it is sought to obtain a personal judgment against forelgn corpo- 
ration, it must appear that the corporation was doiug business within the 
State in which service was had to such an extent as to warrant the in- 

<g=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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feronce that the corporation was présent within such state, and also ttiat 
the process was served on a duly authorized agent. 

5. Corporations ®=»6e5(2) — Foreign OokpobiAtions — Doing Business in 

8tate. 

Though an Indiana corporation be conceded to hâve done business in 
Michigan, held tliat, as tlie contracts whereby tbe Indiana corporation 
liad done business in Michisan liad previously explred, etc., such cor- 
poration cannot be deemed dolns business within that state, so that 
service on an otHeer temporarily in Michigan woiild be binding on the 
Indiana corporation. 

6. Corporations ®=>6fi8(10) — Foreign Corporations — Jurisdiction. 

Service of process on the président of an Indiana corporation, who was 
within the state of Michigan, held not binding on the Indiana corpora- 
tion, on the theory that Its président was actlng in his officiai capacity in 
Michigan at the tiine of the service ; it appearing that the président ot 
the Indiana corporation declined to consider matters whieh fumlshed the 
basis for the suit uutil his return to Indiana. 

At Law. Action by Golden, Belknap & Swartz, a Michigan corpora- 
tion, against the Connersville Wheel Company, an Indiana corporation, 
and another, begun in the state court and removed to the fédéral court. 
On motion to set aside the service of summons and to dismiss. Motion 
granted. 

Clark, Emmons, Bryant & Klein, of Détroit, Mich., for plaintiff. 
Angell, Bodman & Turner, of Détroit, Mich., for défendants. 

TUTTLE, District Judge. This matter is before the court on mo- 
tion to set aside the service of the summons and to dismiss the cause 
for want of jurisdiction of the persons of the défendants. The plain- 
tifï is a corporation organized and doing business in the state of Mich- 
igan, in this district. The défendants are Indiana corporations having 
their principal places of business in the state of Indiana. This action 
was begun by summons in the circuit court for the county of Wayne, 
which lies within this district. The summons was served upon one 
Hull, the président of the défendant Connersville Wheel Company and 
vice président of the other défendant corporation, while said Hull, who 
is also a résident of Indiana, was temporarily within said county of 
Wayne and state of Michigan. 

The défendants appeared in the cause specially and solely for the 
purpose of this motion, without admitting the jurisdiction of said court, 
and filed the motion referred to, and in support thereof an affidavit by 
the said Hull. In this affidavit it was alleged that each of the défend- 
ants was a corporation organized and existing under the laws of Inr 
diana and having its principal place of business in such state; that 
each of them was a manuf acturing company ; that neither of them had 
or maintained, or ever had had or maintained, an office or manufactura 
ing plant or place of business in the state of Michigan, and that neither 
of them had a résident agent within said state of Michigan; that on 
July 23, 1917, affiant was in the city of Détroit, in said county, on busi- 
ness of the Hoosier Castings Company, an Indiana corporation, of 
which he was an officer, and not on the business of either of said de- 
fendants, and that while in said city he was served with a sutnmons in 

$=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digésts & Index&s 
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this cause. Thereafter, and before the motion referred to hàd bêèfl 
brought on for hearing, this cause was removed by the défendants to 
this court, where it is now pending on said motion. The facts hâve 
been submitted by affidavits and counter affidavits, and there appears to 
be no substantiaï conflict between thèse affidavits. As the matters in 
dispute consist in the proper inferences and conclusions to be drawn 
from the allégations of fact, rather than in such allégations themselves, 
the questions in issue may be determined without the necessity of tak- 
ing testimony in open court. 

The meritorious question involved is whether the service of the sum- 
mons upon the officer of the défendants, temporarily within the juris- 
diction of the court, was, under the circumstances, sufiScient to con- 
fer upon such court jurisdiction over the persons of said défendants, so 
as to warrant the recovery of a judgment against them in this cause. 
The défendant Central Manufacturing Company was apparently made 
a party to the cause merely because, as alleged in one of the affidavits 
filed on behalf of the plaintiff, it "is to some extent the successor of the 
Connersville Wheel Company," although it is also alleged in such af- 
fidavit that said Central Manufacturing Company "is also liable for the 
indebtedness of the Connersville Wheel Company." The transactions, 
however, on which thjs action is based, were between the plaintiff and 
the défendant Connersville Wheel Company alone, and, as the status 
of the Central Manfacturing Company with référence to the material 
facts involved does not differ from that of the Connersville Wheel 
Company, and as the former appears to be a nominal rather than an 
actual party, only the défendant Connersville Wheel Company will be 
referred to whenever it is necessary hereinafter to mention either of 
the défendants. 

[1] A question of practice may first be disposed of. It is urged by 
plaintiff that according to the local law in Michigan the question wheth- 
er proper service has been made upon a f oreign corporation should be 
raised by plea in abatement and not by motion to set aside the service, 
based upon affidavits, and that therefore the défendant has not pursued 
the proper practice in this case. This contention is clearly without 
merit, for two reasons. In the first place, by section 4 of chapter 14 
of the Michigan Judicature Act now in force in Michigan, pleas in 
abatement and pleas to the jurisdiction were abolished, and it was pro- 
vided that ail questions previously raised by such plea might thereafter 
be raised by motion to dismiss. Section 12456, Compiled Laws of 
Michigan of 1915. 

[2,3] Aside, however, from the question as to the proper practice 
in the state courts, whenever the question of the jurisdiction of a féd- 
éral court is raised in an action pending therein, that court is not bound 
by the laws of the state in which it is sitting, but foUows its own rules 
of practice in determining such question. The so-called Conformity 
Act (Act June 1, 1872, c. 255, 17 Stat. 196 [Comp. St. 1916, §§ 1537, 
1539, 1540]) is not applicable to such cases. In the fédéral courts the 
proper method of raising the question involved herein is by motion to 
set aside the service. Meisukas V. Greenough Red Ash Coal Co,, 244 
U. S. 54, 17 Sup. et. 593, 61 L. Ed. 987. 
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[4] Corning, then, to the merits of the question to be determined: 
Was the service made upon the président of the défendant corporation 
while temporarily within the state of Michigan, under the circumstances 
disclosed by the affidavits herein, sufïicient to confer jurisdiction upon 
such défendant in this cause ? When it is sought to obtain a personal 
judgment in one state against a corporation organized under the laws 
of another state, two f acts must affirmatively appear : First, that such 
foreign corporation was, at the time of the attempted service upon it, 
engaged in doing business within the state in which such service was 
made to such an extent and of such a nature as to warrant the infer- 
ence that the corporation is présent within such state and has subjected 
itself to the jurisdiction thereof ; and, second, that proper process has 
been served upon a duly authorized agent of such corporation. St. Clair 
v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222; Goldey v. Morn- 
ing News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517; Conley v. 
Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 
1113; Peterson v. Chicago, R. I. & P. R. Co., 205 U. S. 364, 27 Sup. 
Ct. 513, 51 L. Ed. 841 ; Green v. Chicago, B. & Q. R. Co., 205 U. S. 
530, 27 Sup. Ct. 595, 51 L. Ed. 916; St. Louis S. W. R. Co. v. Alex- 
ander, 227 U. S. 218, 33 Sup. Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, 
77 ; Philadclphia & R. Ry. Co. v. McKibbin, 243 U. S. 264, 37 Sup. Ct. 
280, 61 E. Ed. 710; People's Tobacco Co., Ltd., v. American Tobacco 
Co., 246 U. S. 79, 38 Sup. Ct. 233, 62 L. Ed. 587. 

In the présent case no question is raised as to the authority of the 
agent of the défendant corporation served with process ; it being un- 
disputed that he was the président of such corporation and authorized 
to receive service of process on its behalf. He was, in fact, the officer 
of the défendant corporation who represented it in its dealings with the 
plaintiff out of which this action arose. There can be no doubt that, 
if the défendant corporation was subject to this suit within the state 
of Michigan at the time of the attempted service upon said agent, such 
service was sufRcient to confer upon the court herein the jurisdiction 
sought to be maintained. 

[5] The question, therefore, to be decided, is whether the défendant 
corporation was at the time referred to doing business in Michigan of 
such a character as to warrant the inference that it had entered the 
state and subjected itself to the jurisdiction of the courts thereof. It 
is urgently insisted by the plaintiff that the affidavits filed on its behalf 
show that said défendant was so engaged in such business. It appears 
from thèse affidavits that in the fall of each of the years 1912, 1913, 
and 1914 a written contract was entered into between the plaintiff and 
the défendant, by each of which contracts the former agreed to manu- 
facture at its plant in Détroit, Mich., certain motors for the défendant, 
delivery thereof to be made during the year following the making of 
each contract respectively ; that delivery of the motors under the first 
two contracts was to be f. o. b. Détroit, and delivery under the last 
contract was to be f. o. b. Indiana; that title to such motors was re- 
served in the plaintiff until f ull payment theref or ; that défendant was 
to purchase and deliver to plaintiff at Détroit certain transmissions, to 
be attached by the latter to the motors mentioned, before delivery 
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thereof to the défendant, such transmissions remaining the property of 
said défendant ; tiiat during part of the period covered by said con- 
tracts the défendant maintained at the plant of the plaintiff in Détroit 
an employé whosè duty it was to inspect the motors so manufactured 
for it by the plaintiff ; and that the présent action is brought for the 
recovery of an amount claimed by plaintiff to be due under the last of 
the contracts mentioned. It is insisted by the plaintiff that the making 
and performance of thèse contracts by the défendant constituted the 
doing of business by it within the state of Michigan. 

Whether this contention is correct it is not necessary to détermine, 
for the reason that, even if during the period covered by said contracts 
défendant was so engaged in business in the state of Michigan, it had_ 
ceased to carry on such business prior to the time of the attempted 
service herein. It is apparent from the affîdavits filed that défendant 
was not, at the time mentioned, performing any acts under any of such 
contracts. It is not disputed that both parties had completed the per- 
formance of the first two contracts. By the terms of the last contract, 
which was executed September 19, 1914, the manufacture and delivery 
of the motors in question was to cover the season's requirements of the 
défendant from and after the date of the making of the contract, "end- 
ing July 1, 1915," more than two years before the time of the service 
in question. It is not claimed that at the time of the commencement of 
this action anything remained to be donc under this contract, except, 
as claimed by plaintiff, the payment of the sum alleged to be due from 
défendant. If, then, in carrying on its dealings with plaintiff under 
thèse contracts, défendant was doing business in Michigan, it had ceas- 
ed to do such business before the time when this action was com- 
menced. It was not, therefore, at such time présent within the state of 
Michigan. People's Tobacco Co. v. American TobaccO' Co., supra. 
The mère fact that claims growing out of the business previously trans- 
acted by défendant in Michigan remain unsettled does not show a 
présent doing of business, so as to manifest the présence of défendant 
there. Cady v. Associated Colonies (C. C.) 119 Fed. 420; Lathrop- 
Shea & Henv/ood Co. v. Interior Construction Co. (C. C.) 150 Fed. 665. 

It must be borne in mind that, in order that proper personal service 
may be made in a state upon a foreign corporation, it is necessary that 
such corporation be présent in such state at the time of service. As, 
therefore, the présence of a foreign corporation is manifested only by 
its carrying on of business there, it must appear, in such a case, that 
the foreign corporation in question was, at the very time of the serv- 
ice, doing such business in the state where jurisdiction is sought. It 
may be difficult, as a matter of fact, for a court to détermine at just 
what particular moment a corporation begins to do business in a state, 
or at what particular instant it ceases to do such business there. This 
diffîculty, however, is one of fact. There is no doubt or uncertainty as 
to the rule of law applicable. Service cannot be made an instant prior 
to the time that the corporation actually begins to do business in the 
state, so as to show its présence there. Neither can service be made an 
instant after the corporation has ceased to do such business there. So, 
in this case, if there is anything doubtful or hazy about the time when 
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the défendant corporation ceased to do business in the state of Michi- 
gan, it is entirely a difficulty of fact. 

It may be urged that if, at some prior date, the foreign corporation 
did, in fact, do business in the state, it is a hardship upon a plaintiff to 
deprive it of the right to bring suit in the state on a cause of action 
growing out of such business. No différent or greater misfortune, 
however, resuhs to the plaintiff in such a case than in a case wherein 
he is seeking to sue a natural person. If the défendant be such a per- 
son, the plaintiff must obtain service while the défendant is personally 
within the state in which suit is brought. If he permits the défendant 
to leave the state before commencing bis action, he cannot, of course, 
obtain personal service so long as the défendant remains absent from 
the jurisdiction of the court. The question as to the présence in the 
state of the agent upon whom service is sought to be made must not be 
confused with the question as to the présence in the state of the for- 
eign corporation itself. Unless such corporation is présent in the 
state, of course, no personal service can be there made upon it. 

[6] It is further urged, however, that at the time of the attempted 
service upon the président of the défendant corporation he was acting 
in his officiai capacity for such corporation in negotiating a settlement 
of this disputed claim, and that therefore the corporation was présent 
in the person of its agent. Whether, if this officer of the défendant 
had intentionally corne or had been sent by it into Michigan to endeav- 
or to compromise this claim, and had been served with this process 
while 80 engaged, it could properly be said that his présence in the 
state involved also the présence of his corporation, is a question which, 
in view of the circumstances, it is unnecessary to consider. I am satis- 
fied that the affidavits filed by plaintiff, read together, fail to show that 
the officer referred to was sent to, or visited, the state of Michigan, or 
the plant of the plaintiff, for the purpose, or with the intention, of dis- 
cussing the relations between the parties hereto, or that lie did discuss 
such relations voluntarily and in his officiai capacity. 

There is no showing that he transacted or intended to transact any 
business for défendant while in the state of Michigan on the trip in 
question. It appears that af ter he had inspected the plant of the plain- 
tiff, and had discussed a business matter on behalf of the Hoosier 
Castings Company, another corporation of which, as already stated, he 
was an officer, he was questioned by représentatives of the plaintiff 
concerning the claim on which this action is based, and upon his failure 
to immediately adjust such claim and his statement that he would take 
the matter up on his return to Indiana, he was promptly served with 
the summons herein by an attorney for the plaintiff, who was evidently 
at the plant for that purpose. Thèse facts do not, in my opinion, show 
that at the time of this service the officer of this foreign corporation 
was so engaged in carrying on the business of such corporation in 
Michigan as to manifest its présence there. 

It not appearing, then, that at the time of the attempted personal 
service of process, in the state of Michigan, upon the défendant corjx>- 
ration, the latter was either incorporated under the laws of, or engaged 
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in doing busmess within, such state, such service was insufficient to 
confer jurisdiction over the person of the défendant, and the motion to 
set aside the service and to dismiss the cause for lack cf jurisdiction 
must be granted. 
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JERRICK V. SAMB. 

(District Court, W. D. Virginia. September 6, lî>18.) 

L COUETS <Ê=>307(1) — JUBISniCTION OF FEDEEAI. ConBTS DiVEBSE ClTIZENSniP 

— "Citizen." 

Plaintlff, In suit agaînst Virginia company in the Western district of 
Virginia, who, thongh not a "citizen" of Virginia, had left Califor- 
nia witli no intention to return to tiiat state, and who had not acqulred 
a domicile in any othor state, could not maintain his suit on the ground 
of diversity of cltizenshlp. 

[Ed. Note. — For otlier définitions, aee Words and Phrases, rirst and 
Second Séries, Citizen.] 

2. Domicile <©=>4(1) — Domicile of Choice — ^Ix>S8. 

A domicile of choice, once acquired, is not lost unOl a new domicile has 
been acquired. 

3. DOMICIIJî <@=1 DiSTINGUISHED FROU "ClTIZENSHIP." 

"l>omiciIe" and "citizenship" are not always syuonymous, thongh where 
domicile means home, and descrlbes the state in whlch a citizen of the 
United States has hls home, and to which he intends to return if absent, 
it is usually, if not always, équivalent to state citizenship; but when no 
new domicile has been acquired, and domicile exists only by légal fiction, 
and deserihes the former home state of a citizen of the United States to 
which he never ihtends to return, they are not synonymous. 

[Ed. Note. — For other définitions, see Words and Phtrases, First and 
Second Séries, Citizenship; Domielle.;i 

4. Courts <s=>307(1) — Jukisdicïion of Fédéral Courts — Divebsitt of Citi- 

zenship. 

The grant of jurisdiction to the fédéral courts is not of controversles 
between dtizens of the United States domidled in différent states, but of 
controversles between cltizens of différent states. 

5. CiTizENS i@=>2 — Who Are — Citizenship. 

Citizen.=hip implies membership in a polltical soclety, the relation of 
allegiance and protection, identification wlth the state, and a participation 
in Its functlons, and while a temporary at>sence may suspend the rela- 
tion between a state and Its citizen, hls identification wlth the state 
remains where he Intends to return. 

6. Courts iS=307(1) — Jurisdiction of Fédéral Courts — Diversity of Cm- 

ZENSHIP, 

éirant of .iurisdictlon to the fédéral Courts In controversles between clti- 
zens of différent stiites does not Include a mère homeless wanderer, a 
citizen of the United States, but not of any state. 

7. Courts <g=>307(l) — Jurisdiction or Fédéral Courts — Diversitt of Cm- 

ZENSuiP — "Citizen." 

The theoretical domicile, wliich is équivalent to state citizenship, Is 
always oue which exists animo revertendl, and such a domicile, clinging 
to a houieless wanderer, who never Intends to return, is not e<]uivalent t« 
citizenship, in the sensé in which the word "citizen" Is used in tlie Ju- 
diciary Act. 

^=3For other cases see same tople £ KBT-NUMBBR ia aU Key-Numbered Dlgests £ Indexe* 
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8. CouBTS iS=>351% — FEDERAL COURTS — FoixowiNa State Practice — Non- 

SUIT. 

The State court practice should be followed, where the case Is sub- 
mitted to the jury, or where the jury bas been walved. In the flrst event 
the plalntiff eannot take a nonsuit after the jury bas retired, nor in the 
latter after the case bas been submitted to the court for décision. 

9. COUIÎTS (S=»3511,^ FEDERAL CoUBTS — FOLLOWING STATE PBACTICE NoN- 

SUIT. 

After a défendants motion for a directed verdict a plaintlfC bas no ab- 
solute right to then sufCer a nonsuit ; the state statute (Code Va. 1904, § 
3387) against taliing a nonsiiit after tlie jury retires not goveming, in view 
of the accepted Virginia practice (Hurst's Code Va. 1913, § 3384b; Acts 
1912, p. 52) not to direct verdicts. 

10. Courts (©=>351% — Fédéral Courts — Absence op State Pbactice. 

Where there Is no state practice as to the granting of a nonsuit, the féd- 
éral courts of the state are governed only by the gênerai law. 

11. DisMissAL and Nonsuit !g=Jl5 — Discrétion or Court. 

From tlie tlme of the submission of a motion to instruct a verdict, the 
granting of a nonsuit lies wholly in the discrétion of the court. 

12. DiSMISSAL AND NONSUIT <S=»12 GboCNDS SURPRISE. 

Where défendants introduction of évidence ofCered practlcally at the 
close of the trial wa.s a surprise to plalntifC, and he had no opportunlty to 
investlgate It, or to seek to rebut it, the court mlght grant a nonsuit. 

13. DiSMISSAL AND NONSUIT <Ê=>30 — ECLECTION. 

The court may requlre plaintlff to make an élection whether he wlU 
suffer a voluntary nonsuit before indlcating Its views on défendants mo- 
tion for a directed verdict. 

14. DiSMISSAL AND NONSUIT ®i»30 — ELECTION MOTION TO DIRECT VERDICT. 

A plalntifC should not be allowed to flrst ascertain the courts conclusion 
on défendants motion to direct a verdict, and thereafter bave the unfair 
advantage of taking a nonsuit, if the court intends to sustain the motion, 
and o£ submltting the case to the jurj', if the court intends to overrule it. 

At L,aw. Actions by one Pannill and by one Jerrick against the Roa- 
lîoke Times Company, consolidated for trial. Action by plaintifï Pan- 
nill dismissed for want of jurisdiction, and plaintifï Jerrick permitted 
to take a voluntary nonsuit. 

Holman Willis, of Roanoke, Va., for plaintiflfs. 
Waller R. Staples, of Roanoke, Va., for défendant 

McDOWEIvL, District Judge. 1. Thèse actions for libel were con- 
solidated for trial, without objection from any party, as both cases 
grew out of the same publication. The first case was, after some of 
the plaintififs' évidence had been heard, dismissed without préjudice for 
want of diversity of citizenship, which ruling was excepted to by both 
Pannill and the défendant. The défendant is a corporation created by 
the state of Virginia. The plaintifï was born in West, Virginia, and 
in his early manhood went to Oklahoma, where he bought a farm near 
Lawton, and was living there with the intention of residing in that 
state permanently. In 1910 he met with an accident which resulted in 
almost entire paralysis. His own means were shortly exhausted in ef- 
forts to be cured, and as he was and had been before his in jury a mem- 
ber of the Lawton local lodge of Elks, he applied through his local 

^s»Foi otber caies see aam* toplc ft KET-NUMBEiR in ail Key-Numbered Digests & Indexes 



912 ■ ' 252 FEDERAL BÉPOKTEB 

lodge to the Grand Lodge of Elks for assistance. It developed tliat 
the Grand Lodge had no f und applicable to the relief of any but super- 
annuated members, and Pannill is even now apparently under 40 years 
of âge. He then undertook to visit a number of the local lodges of 
Elks in several of the Western states in an effort to hâve them send 
delegates to the next Grand Lodge convention instructed to hâve a 
fund created for the assistance of members in his condition. In un- 
dertaking this journey, according to his own évidence, Pannill left 
Oklahoma with no intention of returning to that state, but with the 
expectation of living in California if he succeeded in his endeavor. 
The resuit of this campaign was temporarily successful. The Grand 
Lodge agreed to pay a certain sum monthly for Pannill's support, on 
condition that the Lawton lodge would also pay a specified part of the 
expense. This arrangement having been made, Pannill went to Cali- 
fornia, intending to stay there, as he said, "for the remainder of my 
life." 

Some few months after Pannill had established himself in California, 
the Lawton lodge found itself unable to raise from its few members 
the share of the expenses it had undertaken to contribute, which re- 
sulted in a refusai by the Grand Lodge to continue its contributions. 
Thereupon Pannill left California and commenced a tour of the United 
States in an effort to induce the Elks to establish a fund for his sup- 
port without référence to contributions from the Lawton lodge, which 
had surrendered its charter. Pannill testified that when he left Cali- 
fornia he had the intention of never returning to that state at any 
time, and ail the facts adduced substantiated this statement. His in- 
tention was, if successful in his quest, to take up his abode in Florida 
or Texas. He had no plans based on the possibility of entire want of 
success of this last campaign among the Elks. He left California in 
1915, and had been traveHng since then, making short stops in many 
cities and towns, and had covefed about 40,000 miles. The expenses 
of Pannill and his nurse had been mainly obtained from local lodges 
of Elks, from individual members of that order, and in some cases 
transportation had been obtained from other charitable organizations. 
The plaintiffs had corne to Virginia a few weeks before thèse actions 
were instituted, not intending to stay permanently, but only to stay 
long enoùgh to institute, and possibly to bring to a conclusion, a suit 
by Pannill against the Grand Lodge on what he conceives to be a valid 
cause of action against that body. 

As bas been said, Pannill's Case was ordered dismissed for want of 
jurisdiction. As the term at which the order of dismissal was made 
has not been brought to an end, and as the question of Pannill's citi- 
zenship is to me novel and rather perplexing, I hâve taken advantage 
of the first opportunity to give it further considération. 

[1] (a) It would seem that Pannill cannot be regarded as a citizen 
of Virginia. He was at the institution of this action residing in this 
state, but with no intention of remaining hère permanently. His in- 
tent was and is to stay hère only long enough to finish the business 
which brought him hère and to then go to some other state. As Vir- 
ginia is not the state of his birthy as his résidence hère is not animo 
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manendi, I cannot satisfactorily class him as a citizen of this state. 
It is true that he is not hère with intent to return to either California 
or to West Virginia, and he intends to stay hère for a somewhat in- 
definite time. But the fact which is necessary to convert mère rési- 
dence into citizenship is the intent to remain permanently. 

[2] (b) It is, I take it, entirely settled that a domicile of choice, 
once acquired, is not lost until a new domicile has been acquired. Story, 
Conflict of Laws (2d Ed.) § 47 ; Wharton, Confl. of Laws (2d Ed.) § 55 ; 
14 Cvc. 851 ; Mitchell v. United States, 21 Wall. 350, 352, 353, 22 L. 
Ed. 584; Desmare v. United States, 93 U. S. 605, 610, 23 E- Ed. 959. 

[3] If ascertaining the domicile of a citizen of the United States 
always ascertains his state citizenship, we hâve arrived at a simple solu- 
tion of the question before us. However, domicile and citizenship are, 
as I think, not always synonymous. Where domicile means home, 
where it describes the state in which a citizen of the United States has 
his home, or what he regards as his home, and to v^hich he intends to 
return, if absent therefrom, it is usually, if not always, équivalent to 
state citizenship. But when (no new domicile in fact having been ac- 
quired) domicile exists only by légal fiction, and describes the state in 
which a citizen of the United States once had his home, but to which 
he intends never to return, I cannot see that domicile and citizenship 
are synonymous. It has in some cases been said that domicile is syn- 
onymous with state citizenship. But in every case in which this has 
been said, so far as I hâve found, the court had in mind a domicile, 
to which the party, if absent therefrom, intended ultimately to return. 
In Williamson v. Osenton, 232 U. S. 619, 624, 34 Sup. Ct. 442, 58 
E. Ed. 758, the agreed facts, as construed bv the court (232 U. S. 624, 
625, 34 Sup. Ct. 442, 58 L. Ed. 758), showed an actual domicile in Vir- 
ginia — a résidence with intent to remain permanently. In Prentiss v. 
Barton, Fed. Cas. No. 11384, Chief Justice Marshall said: 

"In the sensé of the Constitution and of the Judlcial Act, he who Is In- 
corporated into the body of the stnfe, hy permanent résidence therein, so as 
to hecome a niember of it. niu.st be a citi^ien of that state, although born in 
another. Or, to use the phrase more faniiliar in the books, a citizen of the 
United States must be a citizen of that state in which his domicile is placed." 

But hère, aiso, the court was dealing with a case of actual domicile 
and an intent to return to it. In Collins v. City of Ashland (D. C.) 
112 Fed. 175, 177, it is said that "citizenship dépends upon domicile." 
But in that case the évidence showed a domicile in Ohio, a merely tem- 
porary résidence in Kentucky, and a clear intent to return to Ohio. 
In Harding v. Standard Oil Co. (C. C.) 182 Fed. 421, 426, it is said 
that domicile is usually coextensive in meaning with citizenship ; but 
in this case also (pages 428 and 430) the court finds that the plaintiff, 
after his departure from Illinois, always had the intention to return 
to that state, and consequently the case is not one in which, as in the 
case at bar, the departure from the state of domicile was with intent 
never to return there. In Hammerstein v. Lyne (D. C.) 200 Fed. 165, 
170, it is said that statè citizenship is the practical équivalent of domi- 
cile. But hère again the court had in view an actual domicile anima 
revertendi; 

252 F.— ô8 
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[4, 5] It must be borne in mind that the grant of Jurisdiction to the 
fédéral courts is not of controversies between citizens of the United 
States domiciled in différent states, but of controversies between citi- 
zens of différent states. Beyond any doubt a question of domicile (in 
fact) is often determinative of the question of citizenship (Morris v. 
Gilmer, 129 U. S. 315, 328, 9 Sup. Ct. 289, 32 L. Ed. 690) ; but it 
is a very différent thing to assert that a mère theoretical domicile, ex- 
isting with intent never to return to it, is the same thing as citizenship. 
In the case bef ore us the plaintiff at the institution of the suit did not 
réside in California, he had no place of abode there, and he intended 
never to return there. Assuredly it is very difficult to reconcile any 
theory of citizenship or any définition of the word "citizen" with such 
f acts. Citizenship implies membership in a political society, the rela- 
tion of allegiance and protection, identification with the state, and a 
participation in its functions. While a temporary absence may sus- 
pend the relation between a state and its citizen, the latter's identifica- 
tion with the former remains because of his intention to return. If A., 
a citizen of California, sells his home and with his family takes up 
his résidence in Virginia, for a temporary purpose, intending to return 
to California, he undoubtedly retains his domicile and citizenship in 
California; and his case may bear close resemblance to the case at 
bar. A. may also be said to hâve only a theoretical domicile in Cali- 
fornia. But the essential différence between A. 's status and that of 
Pannill is that A. intends to return to California and Pannill does not ; 
California is A. 's home, and it is not in any sensé Pannill's home. A. 
has only temporarily surrendered his membership in the political 
society of California and his participation in its functions ; while Pan- 
nill has permanently ended his connection with that state. 

[6] It is true that a citizen of the United States, who is a mère home- 
less wanderer and pot a citizen of any state, would encounter the same 
risk of local préjudice in the state courts that would be encountered 
by citizens of other states. But so would citizens of the District of 
Columbia. The latter are not included in the grant of jurisdiction, 
and the most satisfactory conclusion I can reach is that Pannill is not 
included. In both cases the exclusion is due simply to the wording 
of the grant. Its language is not broad enough to include a citizen of 
the District of Columbia or a citizen of the United States who is not 
a citizen of any state. In Prentiss v. Brennan, 2 Blatchf. 162, 19 Fed. 
Cas. 1279, 1280, Mr. Justice Nelson said: 

"A person mny he a eitlzen oî the United States, and not a citizen of any 
particular state. Tliis is the condition of dtizens residing in the District of 
Columbia, and in the terrltories of the United States, or who hâve taken up a 
résidence abroad, and others that might be mentioned. A flxed and permanent 
résidence; or domicile in a state is ossential to the character of cltizensliip 
that will bring the case withln the jurisdiction of the fédéral courts." 

[7] As has been said, citizens of the District of Columbia were not 
granted the privilège of litigating in the fédéral courts on the ground 
of diversity of citizenship. Possibly no better reason for this fact 
exists than that such citizens were not thought of when the judici- 
ary article of the fédéral Constitution was drafted. It is even more 
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probable that citizens of the United States, occupying the very un- 
usual status that Pannill does, were also not thought of ; but in any 
event a citizen of the United States, who is not a citizen of any state, 
is not within the language of the Constitution. And to my mind Pan- 
nill is not a citizen of California, simply because he never intends to 
return to that state, and has finally severed his connection with that 
State. The theoretical domicile which is équivalent to state citizen- 
ship is always one which exists animo revertendi. The theoretical 
domicile which clings to a homeless wanderer, who never intends to 
return, has il? uses in deciding rights of succession to property, in 
respect to taxation and to the administration of pauper laws, but is 
not, I think, équivalent to citizenship in the sensé in vvhich the word 
"citizen" is used in the Judiciary Act. While domicile, in some sensé, 
may not be lost by mère departure with intent not to return, state 
citizenship is thus lost. In other words, where the word "domicile" 
is used as meaning home, where absence from domicile is animo re- 
vertendi, domicile may be équivalent to state citizenship ; but where 
domicile exists merely by légal fiction, and absence is accompanied 
by intent never to return to the state of domicile, the word is not 
synonymous with citizenship. 

2. The Pannill Case having been dismissed for want of jurisdic- 
tion, the trial of the Jerrick Case proceeded until ail the évidence 
was in. At this juncture défendant moved for a directed verdict. 
When this motion was submitted, and before giving any intimation 
as to my décision thereon, I required plaintiff's counselto then elect 
whether he would or would not suffer a voluntary nonsuit. He elected 
to suffer a nonsuit. Thereupon counsel for d.efendant excepted to 
the ruling permitting the plaintifï to then take a nonsuit. 

[8-11] In cases tried by a jury, which reach the point where the 
jury retires to consider its verdict, I see no reason why this court 
should not follow the state statute. Section 3387, Code 1904. So, 
toc, in cases in which by stipulation a jury is waived, I think the state 
practice should be followed, and that a motion for leave to suffer a 
nonsuit after the case has been submitted to the judge for décision 
cornes too late. Harrison v. Clemens, 112 Va. 371, 373, 71 S. E. 
538. However, a motion for a directed verdict créâtes a very dif- 
férent situation. 

(a) I hâve very little hésitation in holding that a plaintiff, after 
a motion by the défendant for a directed verdict has been submitted, 
has no absolute right to then suffer a nonsuit. The Virginia stat- 
ute (section 3387, Code 1904), providing that "a party shall not be 
allowed to suffer a nonsuit, unless he do so before the jury retire 
from the bar," does not seem to me to govern hère, because it has 
never been the accepted Virginia practice tù direct verdicts (section 
3384b, Hurst's Code Va. 1913 ; Acts 1912, p. 52 ; Taylor v. B. & O. R. 
Co., 108 Va. 817, 819, 62 S. E. 798; Margrave v. Shaw Land Co., 111 
Va. 84, 90, 68 S. E. 278, Ann,_Cas. 1912A, 151). .Consequently the stat- 
ute, which has been in force since 1788 (12 Henning's St. at L^rge, 749 ; 
1 Shepherd's St. at Large, 33; 1 Code 1819, p. 510; 1 Code 1849, 
p. 672; Code 1887, § 3387), never cç>ntemplated, and does not apply 
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to, a case where a motion to direct a verdict has been submitted. 
For the same reason there is no state court practice on the point. 
It follows that the fédéral courts in this state, in the situation which 
arose hère, are governed only by the gênerai law. In this circuit 
the case of Parks v. Southern R. Co., 143 Fed. 276, 279, 74 C. C. A. 
414, 417, is of controlling authority. It is there said : 

"From the tlme of the submission of the motion to instruct a verdict the 
granting of a nons.lit lies whoUy iu the discrétion of the court." 

This ruling (see, also, Francisco v. Chicago & A. R. Co., 149 Fed. 
354, 359, 79 C. C. A. 292, 9 Ann. Cas. 628), while not foUowed in 
some of the other circuits (Meyer v. National Biscuit Co., 168 Fed. 
906, 94 C. C. A. 335 ; Knight v. Illinois Cent. R. Co., 180 Fed. 368, 
2>72>, 103 C. C. A. 514), requires the conclusion in this court that 
the plaintiff had no absolute right to a nonsuit, and also that there 
was a discretionary power in the court to grant the nonsuit. 

[12] (b) As there was a discretionary power to grant the non- 
suit, it may be well to state why it was exercised in f avor of the 
plaintiff. The évidence of the defendant's managing editor, to the 
effect that he had ordered the suppression of the article concern- 
ing the plaintiffs, and that it was published by mistake as the re- 
suit of an error in the composing room, was to me a complète sur- 
prise. There had been no previous intimation that the défendant 
would, practically at the close of the trial, introduce such évidence. 
At the time I granted the nonsuit I supposed, and I still suppose, 
that this évidence was as surprising to the plaintiff and her counsel 
as it was to me. Plaintiff had had no sort of opportunity to investi- 
gate the accuracy of this testimony, or to seek to rebut it. The best 
possible reason for taking a nonsuit is that évidence offered by the de- 
fendant has taken the plaintiff by surprise, and such a situation must 
likewise afford the best posisible reason for a court to permit a non- 
suit. If, after opportunity to investigate the facts, it is ascertained 
that the évidence of the editor cannot be rebutted, the plaintiff is 
very unlikely to bring another action. But, if there is rebuttal évi- 
dence in existence, the plaintiff assuredly ought to hâve the oppor- 
tunity of producing it. 

[13, 14] (c) The right of the court to require the plaintiff to make 
élection before indicating its views on the motion to direct a verdict 
is also settled in the affirmative by the opinion in Parks v. Southern 
R. Co., supra, 143 Fed. 276, 279, 74 C. C. A. 414, 417: 

"The plaintiff upon the malîing of a motion to instruct a verdict against 
him * * * should then elect whether or not he will talie a non- 
suit. * • *" 

See, also, upholding the right of the court to refuse to allow a 
nonsuit after announcing its conclusion to direct a verdict, Huntt 
V. McNamee, 141 Fed. 293, 72 C. C. A. 441 (C. C. A. 4th Circuit) ; 
Barrett v. Virginian R. Ce, 244 Fed. 397, 157 C. C. A. 23 (C. C A 
4th Circuit). 

And, independent of authority, the ruling made was dictated by 
considérations of fairness. A plaintiff should not, in circumstancef'\ 
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sucli as existed hère, be allowed to iîrst ascertain the conclusion of 
the court on the motion to direct a verdict, and thereafter hâve the 
unfair advantage of taking a nonsuit if the court intends to sustain 
the motion, and of submitting the case to the jury if the court in- 
tends to overrule the motion. The very object of the state statutes 
ffound in the laws of nearly ail the states) limiting the time for tak- 
ing a voluntary nonsuit is to prevent just this unfairness to the de- 
fendant. 



In re ARTHUR E. PRATT COMPANY. 
(District Court, N. D. New York. September 9, 1918.) 

1. Bankruptcy <S=3.S40— Claims — Peoof of. 

Sworn proofs of cliiini in a bankruptoy proceeding are prima facle true, 
and an objector lias the bnrden of overconiing such prima taeie case. 

2. Bankruptcy <g=842 — Claims — Objections. 

On objections to a duly proven claim for a balance on a note glven by 
clainiant to the bankrupt corporation, which was indorsed by and dis- 
counted by it, held, that an order rejeeting the claim on the ground that 
the note was given in payrnent of corporate stock which the claimant re- 
eeived at the time he gave the note was improper, and the matter should 
be remanded for further hearing. 

3. Bankruptcy (©=;^40 — Claims — Evidence. 

Where the trustée in bankruptcy ob.jected to a claim for a balance due 
on a promissory note glven by a clainiant to the bankrupt corporation and 
by it discounted, on the ground that the note was given in payrnent of 
stock bought, held, that évidence as to the use by claimant of the stock 
which he received, etc., was admissible. 

In Bankruptcy. In the matter of the bankruptcy of the Arthur E. 
Pratt Company. On review of an order of the référée disallowing the 
claim of Charles H. Schupp. Order reversed, and matter remanded 
to référée for rehearing. 

Review of an order of the référée disallowing on objections the duiy proved 
claim of Charles H. .Schupi) for $2,971.10, balance of promissory note given 
by said Schupp to the Arthur E. Pratt Company, and which was indorsed by 
it and discounted at New York State Bank at Albany, N. Y., for its own 
bene0t, and which the claimant claims was given to said now bankrupt solely 
for Its accommodation and as a loan, he receiving c-ertain shares of the capital 
stock of the company issued In his name and an assignment of other shares 
of such stock, which had been issued to Arthur E. Pratt or Mrs. Pratt indi- 
vidually, as collatéral security for such loan. In the proofs of claim it is set 
forth as a secured claim; the security being specified. The trustée of the 
bankrtipt claims the note was given to the company in payment for the stock 
of the company so issuwl to hlm, not Ineluding that assigned to him by 
Arthur E. Pratt, and that there was an agreement to repurchase, secured 
by the pledge of the stock Issued to Mr. Pratt or his wife. 

Tracey, Cooper & Townsend, of Albany, N. Y., for trustées. 
Alex. T. Selkirk, of Albany, N. Y. (John W. Searle, of Albany, N. 
Y., of counsel), for claimant. 

^s>For otber cases sce iiame toplc & KEY-NUMBER in ail Kcy-Numbered Disests & Indexes 
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RAY, District Jud'ge (after stating the facts as above). [1] The 
proofs of claim are in due form in every respect, and in the absence 
of proof against its justice and validity such proofs were and are 
sufficient to establish it as against the objections. The swom proofs 
of claim in a bankruptcy proceeding are prima facie évidence of ail 
its allégations, when objected to. Whitney v. Dresser, 200 U. S. 532, 
26 Sup: Gt. 316, 50 L. Ed. 584; In re Sumner (D. C.) 101 Fed. 224; 
In re Shaw (D. C.) 109 Fed. 780; In re Cannon (D. C.) 133 Fed. 839; 
In re Carter (D. C.) 138 Fed. 846; In re Doty, 5 Am. Bankr. 
Rep. 58. The Suprême Court expressly holds: 

"The \Yords of the statute sugsest, if they do not expressly import, that 
the objector is to go fotward (that is, prove the Invalldity of the claim, over- 
come the prima facie aise made by the proofs duly veritied), and thus tliat the 
formai proof is évidence, even when put In Issue. The words are : 'Ob.lectlons 
to claims shali be heard and determined as soon,' ete. S(>etion 57f. It is 
the objection, not the claim, which Is pointed out for hearlng and détermina- 
tion." 

The burden of overcoming this prima facie case was therefore on 
the trustées. 

[2, 3] But the claimant went forward with proof in addition to the 
proofs of claim. Mr. Schupp, the claimant, testified that in March or 
April, 1914, the original note of $4,000 was given; that claimant had 
an interview with Mr. Pratt, président and treasurer of the company; 
that Mr. Pratt requested him to purchase stock in the company, and 
that he decHned as he had declined before; that Pratt told him they 
(the company) needed some ready cash and wanted it quick, and if he 
would help them eut that time they would help him when he got 
ready to corjstruct his big plant. 

"He told me that if I would take out stoek that the company would take it 
baek. I told him I couldn't. He siild he would give me 8.3 shares of stock in 
my name and &4 of his own as secnrity and good will. Q. If you would In- 
dorse the note? A. If I would indorse the note. He made out a note for 
$4,000, and I gave him $700 and the note for $4,000, and then he sald, when L 
needed the money, he would give it baek to me. I said I didn't need it right 
away, but it would be about a year before I would need it," 

It was conceded by the trustées that the note for $4,000 was drawn 
by Mr. Pratt, signed by the claimant, and delivered to Mr. Pratt, who 
turned over the stock, 147 shares (the par value of which was $7,350, 
conceded on the argument and shown by the proof), and that the com- 
pany discounted the note at the bank and used the money in its busi- 
ness. There is nothing in the testimony of the claimant that indicates 
other than a loan of this note and $700 cash to the now bankrupt, with 
thèse shares of stock given him as security. The claimant is not a 
lawyer. If he had been, probablythe transaction would hâve been 
put in différent form. The évidence of the claimant substantiates the 
proofs of claim and inakes the case the stronger. 

What is there in the case to change or overcome this? Mr. Schupp 
does not say Mr, Pratt agreed to "buy" the stock baek, and such is 
not the import of his testimony as a whole. The original note of 
$4,000 was reduced hy payments thereon, renewal notes being given, 
until, February 8, 1916, tlîe balance was $2,900 only. The payments 
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were ail made by the Arthur E. Pratt Company except $345. This 
is uncontradicted. There is no pretense Mr. Schupp was insolvent, or 
in financial difficulties, or unable to pay, if this was his note and debt 
to the bank, or that the company paid the interest and about $800 of 
principal at the request of Mr. Schupp. Mr. Schupp testified that Mr. 
Pratt told him, at the time he gave the note, the dividends on the stock 
would pay the interest on the note. Mr. Schupp was given a check 
for one dividend of $54. Mr. Schupp was asked : 
"And tlmt's the punwse for which it [this dividend check] was used?" 

That was objected to as improper, and the objection was sustained. 
Why was this improper? Why not show that- Mr. Schupp used the 
dividend as agreed or understood it should be used ? Then Mr. Hatt, 
for the trustées, brought out by questions to Mr. Schupp that the 83 
shares of stock were in the bank as collatéral, put there by Mr. Schupp. 
As collatéral for what does not appear. 

The claimant sought to show, and also the circumstances under which 
pledged at the bank : 

"Q. Will you State how you came to pledge it at the New Yorli State Na- 
tional Bank? 
"Mr. Hatt: I objeet to that as Immaterial. (Sustained and exception.)" 

Then claimant sought to sho\v it was pledged as collatéral for the 
note on which the claim is based. This was objected to, and the ob- 
jection sustained. Then Mr. Schupp said he did not intend to state, 
or be understood as saying, the stock was then pledged at the bank. 
Then he was asked by his counsel : 

"Q. Was it at any time pledged with the New York State National Bank in 
connection with any other transairtion than the renewal of the note glven by 
you to the Arthur K. Pratt Company? A. No. 

"Mr. Hatt (one of trustées): I objeet to that as Improper, and move to 
strike out the answer. (Granted.)" 

I am unable to understand why this was improper, or on what 
grounds the objections could be sustained. On the other hand, the 
évidence was very proper and material. 

The claimant ofifered in open court to return the stock. The référée 
said ; "You evidently hâve no power to retum it." On the évidence it 
did not so appear. It did appear on the évidence of Mr. Schupp that 
he loaned this note to the Arthur E. Pratt Company, and that finally, 
after the Pratt Company had reduced it to $2,900 (voluntarily, so far 
as appears, except the $300 paid by the maker and claimant, how and 
why he was not permitted to show), Mr. Schupp paid the renewal note 
of $2,900, as he was obliged to do so far as the bank was concerned. 
If, as he claims, he held thèse shares of stock as collatéral security for 
this loan to the Pratt Company, he was not under obligations to sur- 
render his collatéral until paid by the Pratt Company. But, aside f rom 
this, he was entitled to show when and where and for what purpose he 
pledged the stock as collatéral. If it was turned over to him as col- 
latéral for his signing the note, and to secure him in case he paid the 
note, why could not he use it as collatéral when he renewed the note, 
without making himself the absolute owner and turning the transaction 
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into a sale of the stock to Schupp and payment therefor by the giving 
of the note? This stock is, of course, worthless. The Arthur E. Pratt 
Company is unable to pay its debts. But suppose the company had 
been successful, and this stock, vvorth at least $7,350 at par vakie when 
turned over to Schupp, had appreciated in actual value above par ; what 
would hâve been the position of Mr. Pratt and the company? 

Mr. Pratt, the président and treasurer of this company, was svvorn 
as a witness for the trustées ; but he did not deny, except by inference, 
the statements of Mr. Schupp. Neither side asked spécifie questions 
involving such déniai, however. Mr. Schupp testified that at the time 
of the original transaction Mr. Pratt gave him a letter .showing what 
it was, and that later he gave that back to Mr. Pratt. When and why 
does not appear. Mr. Pratt did not deny the letter was retumed to 
him. This question was asked Mr. Pratt, and he gave this answer : 

"Q. WUll you tell us, as nearly as you ean now recall, tlie facts of that letter 
that you say you gave Mr. Schupp? A. The letter, as near as I can reniember, 
was In regard to my personal stock, whieh I had glven hlin as additional se- 
eurity — not given to him outrlght — only as additional security, and that in 
case that anythiag happened to kuow the stock was to be returned to Mrs. 
Pratt. If anything happened to me, I wanted to Inerease the business. Q. 
That was 64 shares, iC that's the correct number, of your own individual stock 
holding in the Arthur E. Pratt Company? A. That's the fact." 

If this company sold Mr. Schupp this stock and took his note for 
$4,000, with $700 cash, and turned over the stock, it is difficult for this 
court to utiderstand why Pratt, the président and treasurer, was giv- 
ing his Personal stock as "additional security." "Additional security" 
for what? Mr. Pratt did not produce the letter, nor claim it was lost 
or destroyed. Its production would be quite illuminating. Was this 
"additional security" for the loan of the note, or "additional security" 
for an agreement to purchase back the stock? "Additional" to what? 

The référée placed some stress on the use made by Mr. Schupp of 
the stock, but did not permit an explanation of that use^ — its time and 
purpose and the circumstances under which used. The trustées in their 
brief and argument on this appeal lay great stress on that use of the 
stock by Schupp; but what the facts were, under their objections, is 
concealed f rom the court. The bankruptcy court is a court of equity, 
and justice should prevail. As the case stands, the weight of évidence 
is decidedly with the claimant; but with ail the pertinent facts fully 
developed it might not be. 

There was error in restricting the inquiry in the respects rnentioned. 
Mr. Pratt testified in effect he sold the stock to the claimant, and that 
it was agreed the company would take it back, and that he gave 65 
shares of stock as security that it would. If so, the letter would show. 
If this agreement was made, and the company failed to take the stock 
back, why is it not indebted to Schupp in the amount of damages sus- 
tained for the breach of the agreement? It seems to me that a full 
and complète inquiry should be made as to ail thèse matters. What 
bas become of the 63 shares of stock turned over to Schupp as "addi- 
tional security"? It is not even suggested that the stock issued to 
Schupp in his name was the property of Pratt. It was unissued conï- 
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pany stock, and Pratt was dealing with it. As président and treasurer 
of the Company, he could bind the company in the transaction. To de- 
feat this claim it must be established as a fact on ail the évidence that 
Schupp actually purchased the stock and paid for it with his note and 
the $700 cash. The order rejecting and disallowing the claim is re- 
versed, and the matter sent back to the référée for a rehearing and 
trial. 

So ôrdered. 



RENSSELAER & SARATOOA R. CO. y. IRWIN, Collecter TJnited States 
Internai Revenue, et al. 

(District Court, N. D. New York. September 5, 1918.) 

CouKTS <S=344 — Fédéral Courts — Suit to Establisii Lien — Absent Défend- 
ants. 

A railroad company, against which It was adjudged that dividends 
paid directly to its .stockholders as rental by the lessee of ail its property, 
consrituted net incouie subjeet to fédéral corporation tax, brought suit in 
equity to hâve such taxes declared an eciuitable lien upon such dividends 
in the hands of lessee. Held, that the stockholders were indispensable 
parties, but that nonresidents coiild be brought in by publication under 
Judicial Code, § 57 (Comp. St. 1910, § 1039). 

In Equity. Suit by the Rensselaer & Saratoga Railroad Cornpany 
against Roscoe Irwin, Collecter of Internai Revenue for the Four- 
teenth District of New York, and the Delaware & Hudson Cornpa- 
ny. On motion to dismiss bill. Permission to complainant to amend. 

See, also, 239 Fed. 739: 249 Fed. 726, C. C. A. ; 246 U. 

S. 671, 38 Sup. Ct. 424, 62 L. Ed. . 

This is a motion to disniiss this suit in equity, the ob.lect of whleh suit is to 
secure a deoree of this court providing for the rétention from the net income of 
Rensselaer & Saratoga Railroad Company and payment thereof to the col- 
lector of internai revenue direct, or to sald railroad company for the jjur- 
150se, a sum sufficlent to pay the fédéral income tax on the net income of such 
company duly assessed, and which net Income, under the terms of a lease 
between the said Rensselaer & Saratoga Railroad Company, lessor, and Dela- 
ware & Hudson Company, lessee, is now paid by the Delaware & Hudson Com- 
pany direct to the stockholders of the company as "dividends," instead of to 
the Rensselaer & Saratoga Company, and the Delaware & Hudson Company 
]mrsuant to tire terms of such lease having indorsed on each certilicate of 
stock an agreement to pay the stockholder the "dividend" specified. Such pay- 
inents in such manner exhaust ail the Income and available funds of the 
Rensselaer Company, leaving it without funds to pay such fédéral tax unless 
it borrows, and this horrowlng will gradually incumber and, so to speak, eat 
up the property of the company. 

The facts will appear more in détail in the opinion. The main ground of 
the motion is the absence of necessary parties défendant. The law providlni; 
for this tax was passed long after the making of the lease. 

Geo. B. Wellington, of Troy, N. Y., for plaintiff Rensselaer & Sar- . 
atoga R. Co. 

Walter C. Noyés, of New York City, for défendant Delaware & 
Hudson Co. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for défendant 
Roscoe Irwin, Collector, etc. 

©ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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RAY, District Judge. In 1871, the Rensselaer & Saratoga Rail- 
road Company, a New York corporation, leased to the Delaware & 
Hudson Company its railroad and ail its physical property during 
its charter life, and the latter company agreed as rent to keep same 
in repair and as rent to pay the interest on its bonded indebtedness, 
etc., and a semiannual dividend of 31/2 per cent, on its capital stock 
January 1, 1872, and July 1, 1872, and also "a semiannual dividend of 
four per cent, on such capital stock upon each first day of January 
and the first day of July thereafter; it bcing understood, however, 
that the interest and dividends to be paid as aforesaid shall and may 
be paid 'directly to the respective bondholders and stockholders." 
This lease f urther provided as f ollows : 

"And the sald party of the second part hereby further eovenants and agrées, 
In manner aforesaid, that on présentation of the resriectlve bonds and of the 
scrip, certlficate of stock respeetively, the Interest and dividends npon which 
are to be paid as herein provided by the party of the second part, it wlU, by a 
proper instrument lu writlng to be indorsed or stamped thereon respeetively, 
and duly executed, guarantee to the owners and holders thereof payment of 
the interest and dividends thereon as aforesaid, the dividends to be payable 
.semiannually," etc. 

The Delaware & Hudson Company went into possession under the 
lease and in ail respects complied with its terms, and same is now in 
full force and efïect, and each stockholden has indorsed on his or 
her certificate of stock the guaranty of the Delaware & Hudson Com- 
pany to pay such dividends. This guaranty, of course, créâtes an 
obligation on the part of the Delaware & Hudson Company to the 
several stockholders which they may enforce. 

This lease makes no provision for the payment of the fédéral in- 
corne tax imposed by the act of October 3, 1913, c. 16, 38 Stat. 114, 
by either the stockholders or the Delaware & Hudson Company. 

The taxes imposed under that act for one or two years were paid 
by the Rensselaer & Saratoga Company under protest, and it then 
brought an action to recover same on the ground such dividends so 
paid did not constitute income within the meaning of the act; but 
this court held they did, and that the amount thereof was properly 
taxable as income, and that the tax was properly assessed and col- 
lected. Rens. & S. R. Co. v. Irwin, Col. Int. Rev. (D. C.) 239 Fed. 739. 
An appeal was taken to the Circuit Court of Appeals, Second Circuit, 
and the decree of this court was affirmed. Rens. & S. R. Co. v. Ir- 
win, Col. Int. Rev., 249 Fed. 726, C. C. A. . Certiorari was 

denied by the Suprême Court (246 U. S. 671, 38 Sup. Ct. 424, 62 U 
Ed. ). The Circuit Court of Appeals said; 

"The plaintlff contends that It lias no other Income than the $1,000 paid it 
annually by the lessee as expense of keeplng up its eorporate orgauization 
and an income from other sources amountlng to ^3,600 annually, and that 
the moneys paid as rent to the holders of its bonds and stocks Is their income. 
On the other hand, tlie défendant contçnds that the rent, though so paid, is 
as matter of law income of the plaintlff. Judge Ray took the latter \iew, sus- 
talned tbe demurrer, and dlsnilssed the coraplalnt. We entirely concnir with 
him. 

"It Is true that the rent of its road does not go into the plalntiff's treasury, 
and that it has no means of withholding the tax from It. It is also true that 
the rent reserved. by the lease is paid by tlie lessee in fixed sums to third 
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parties. AU the same, the rent Is the proporty of the plalntlff, and remains 
such, though by the ternis of the lease paid out to others, whose lights are 
derlved through it, While the rent is a debt of the lessee to the lessor, it is, 
as between the lessor and its str)ckholders, tlie lessor's Income, out of which 
the dlvidends, il' any, are to be paid. 

"The application of tlie rent under the lease is a mère labor-saving devlce, 
the effect being exactly the same as If It be paid to the lessor and by it paid 
eut as far as necessary to bondholders for Interest, and the surplus In divi- 
dends to its stockholders. The de.scrlption of the fixed sum to be paid t>y the 
lessee of 8 per cent, to the lessor's stockholders as a divldend shows that the 
payment is made as agent of the lessor." 

A.s an équitable and just proposition, it is évident to ail fair-minded 
men that thèse rents paid for the use of this railroad of the Rennselaer 
& Saratoga Company and its personal property, but under the provi- 
sions of the lease and as a "labor-saving device," paid to the stock- 
holders direct in the form of and under the name of "dividends," ought 
not to go into the pockets of the stockholders free and discharged of 
the payment of the income tax imposed by the fédéral law on the net 
income of the railroad and which the railroad company must pay and 
pay from money borrowed for the purpose unless in some légal way 
its payment can be charged on this income. If lessor and lessee had 
contemplated or foreseen that such a tax would be imposed by act of 
Congress, tmdoubtedly some provision for payment would hâve heen 
made in the lease as was done with référence to other taxes. 

It is clear, I think, that to make a decree, in the absence of the stock- 
holders as parties, directing the Delaware & Hudson Company to re- 
tain the amount of the taxes imposed under the act of Congress, would 
be unwarranted. First, the stockholders hâve a right to be heard ; 
and, second, such a decree in the absence of such stockholders would 
aflford no protection to the Delaware & Hudson Company as against its 
liability under its written guaranties indorsed on the certificates of 
stock held by such stockholders. It is a fact that most or ail the stock- 
holders within the jurisdiction of the court hâve voluntarily paid their 
share of thèse taxes, but those beyond such jurisdiction hâve refused 
so to do. 

Is there any way by which thèse nonresident stockholders can be 
brought within the jurisdiction of this court so as to be bound by a 
decree in the premises? If under the circumstances and conditions 
a suit in equity can be maintained to make and déclare this fédéral in- 
come tax an équitable lien on the annual net income of the Rennselaer 
& Saratoga Railroad Company and en force it as such, ail the stock- 
holders can be brought in and made parties and service on them made 
by publication and jurisdiction obtained. Judicial Code of the U. S. 
§ 57 (Act March 3, 1911, c. 231, 36 Stat. 1102, 1 U. S. Comp. St. 1916, 
pp. 1165, 1166, § 1039). 

That section of the Judicial Code provides: 

"When In any suit commenced in any district court of the United States to 
enforce any légal or équitable lien upon or claim to, or to remove an.y incum- 
brance or lien or cloud upon the title to real or personal property within the 
district where such suit is brought, one or more of the défendants therein 
shall not be an Inhabitant of or found within the sald district, or shall not 
voluntarily appear thereto, It shall be lawful for the court to make an order 
directing such absent détendant or défendants to appear, plead, answer, or 
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denmr bj' a daj' certain to be designated," and further provides for Personal 
service if practlcable wherever the défendants are found, and, if not found, 
for service by publication, and then continues, "In case sucli absent défendant 
shall not appear, plead, answer, or demur vvitliin tlie time -so liiuited, or within 
some further time to be liuiited by the court, in Its discrétion, * * * it 
shall be lawful for the court to entertain Jurisdiction, and proceed to the hear- 
Ing and adjudication of such suit in the same manner as if such absent défend- 
ant had been served with process within the said district," and then provides 
that the adjudication shall only afCect the property within the district. 

Thèse rents are money and personal property owing by the Dela- 
ware & Hudson Company within the Northern district of New York 
and are there situated. If this court as a court of equity has power 
to déclare this fédéral income tax an équitable lien on such taxable 
income and subject it to the payment of such taxes, jurisdiction can 
be obtained. It would be prématuré to hold that this court has such 
power. AU parties interested should be brought in and heard. The 
plaintiff should bie permitted to amend its complaint, if it elects so to 
do, as it may be advised, and to bring in and make parties défendant 
ail the stockholders of the plaintiff corporation and apply for an order 
for services on those outside the jurisdiction under section 57 of the 
Judicial Code. Thirty days will be allowed for such amendment and 
action. If such action is not taken, the motion to dismiss is granted. 
The motion to dismiss, etc., can then be renewed if défendants are so 
advised and the questions suggested brought properly before the court. 

Ordered accordingly. 



In re WILLIAMS. 

(District Court, N. D. Ohio, E. D. July 11, 1018.) 

No. 6174. 

1. UsuRY (S=>58 — CoMMissiox TO Agent. 

That one accepted an agreed commission for securlng a loan and other 
services, and had the mortgage for tlie loan raade to another as mortgagee, 
and himself advanced money from funds of the clients in hls own banlc 
account, and was prevented from finally placlng the mortgage by the 
bankruptcy of the mortgagor, did not constitute commission money paid 
for the vise of money, so as to make the transaction usurlous. 

2. Brokers <©=365(4) — Dual Agency — Commission. 

That a broker, coutracting to secure a loan and perform other services 
for an agreed commission, advanced money on the loan secured by a 
mortgage taken in the name of another as mortgagee, intending to sell 
the mortgage, did »iot constitute him a dual agent, so as to forfelt his com- 
mission. 

3. MOKTGAQES ©=58 EXECUTION— WlTNESSES. 

A mortgage is not invalid because witnessed by the agent who negotiated 
the loan for the mortgagee. 

4. ACKNOWLBDOMENT ©=520(.'i) — INTEREST OF NOTARY. 

A mortgage, th« acknowle<lgment to which was taken before the agent 
who negotiated tlie loan for the mortgagee, is not invalid. 

5. ilORTGAGES <®==>151(,S) — PiftlORITY — ^StATUTES. 

Geu. Code Ohio, § 8321—1, as enacted by Act May 27, 1915 (105-106, 
Ohio Laws p. 5.31), providing for prlorlty of iniprovement mortgages over 

<gS3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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mechnnics' liens, etc., limited to thfi extent the proceeds are actually used 
as by statute provided, cannot aiipiy to the proeeeds of mortgage not 
containing the statutory requlsites of an Improvement mortgage, and the 
prlority of sueh mortgage Is covered by sections 8310, 8321. 
6. Bankruitoy <©=3342V2 — Allowance of Olaims — Coerection of Refeeee's 
Report. 

Where a référée in bankruptcy held that one fumishing labor and ma- 
terials under contraet wlth the owuer and complying with Gen. Code 
Ohio, § 8314, was not entitled to a niechanic's lien because of failure to 
file statement required by section 8312, and counsel for ail lienors, they 
representlng ail persons interestwl, admit that such statement was filed,. 
the order will be modified, and such lien allovved. 

In Bankruptcy. In the matter of Joseph C. Williams, bankrupt. On 
pétition for review of the referee's report, marshaling liens and estab- 
lishing priority thereof. Order modified and confirmed. 

A. J. Hackman and White, Johnson, Cannon & Nefif, ail of Cleve- 
land, Ohio, for bankrupt. 

Dorr E. Warner, of Cleveland, Ohio, for lienholders. 

P. S. Crampton, of Cleveland, Ohio, for trustée. 

Frank Higley, of Cleveland, Ohio, for Lake View Land & Improve- 
ment Co. 

A. O. Dickey, of Cleveland, Ohio, for H. S. Johns. 

WESTENHAVER, District Judge. This matter is before me on 
pétitions for review of the trustée in bankruptcy and of certain cred- 
itors of the bankrupt claiming mechanics' liens, seeking to review the 
findings and order of the référée, made herein on or about March 18, 
1918, marshaling liens and establishing'priority thereof against the sale 
proceeds of lot No. 11, located at 11805 Castlewood avenue, Cleve- 
land, Ohio. The referee's findings of fact are not disputed, and, so 
far as necessary to détermination of the questions arising on thèse pé- 
titions for review, will be briefly stated. 

The bankrupt, Joseph C. Williams, bought this lot April 20, 1916, 
from the Lake View Land & Improvement Company, hereinaf ter called 
the land company, and agreed to pay therefor $1,600, one-half cash 
and the residue on time, to be secured by a second mortgage. Coin- 
cidently therewith he employed one H. S. Johns to negotiate for him 
a loan of $2,500, to be secured by a first mortgage on this lot. He fur- 
ther agreed to pay Johns a commission of $150 for services in securing 
this loan, procuring and examining the abstract, recording the deeds, 
taking out insurance, and disbursing the proceeds of the mortgage loan 
in a manner presently to be stated. A deed was duly executed by the 
land Company to the bankrupt. A mortgage was executed by the bank- 
rupt to Mary Warren to secure the payment of $2,500, evidenced by a 
note for that amount payable to her. Another mortgage was executed 
by him to the land company securing $800, the deferred payment of 
purchase money. AU of thèse writings bear the same date and were 
delivered to and intrusted with H. S. Johns. He recorded the deed 
and mortgages in the f ollowing order : First, the deed from the land 
company to tbe bankrupt; second, the mortgage from the bankrupt to 

(gsaFor other cases see same topic '& KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



ï)26 252 FEDERAL REPORTER 

Mary Warren; and, third, the mortgage from the barikrupt to the 
land Company. This order, it is not disputed, was in accordance with 
the understanding of ail the parties interested ; the land company hav- 
ing in writing expressly agreed that the mortgage for $2,500 should 
hâve priority over its mortgage of $800. 

The mortgage executed to Mary Warren was witnessed by Johns 
and acknowledged befpre him as a notary public. Mary Warren was 
his mother-in-law. She did not lend or advance any money on the 
mortgage, and it was not expected that she would. Her name as mort- 
gagee and as a party to the note was used by Johns for convenience 
only, so as to enable him thereafter to negotiate a loan on the basis of 
this note and mortgage, and also conceâl for taxing purposes the name 
of the future holder thereof. This method of doing business had been 
pursued by Johns in many similar transactions, both with the bank- 
rupt .and other persons prior thereto. Mary Warren, immediately upon 
the exécution of the note and mortgage, assigned them in blank. Johns, 
at the time Williams became insolvent and the pétition in bankruptcy 
was filed, had not placed the mortgage and note with any client, but 
had from time to time made payments and advances on the faith and 
crédit thereof to Williams as f ollows : 

1916. 

April 20. Commission $150.00 

Abstract and reeonJ 6.80 

May 2. Lake View Land Company. , 800.00 

May 8. Cash 500.00 

July 1. Insurance 21.20 

July 2. Cash 500.00 

August 8. Cash 300.00 

The référée has found that the aggregate of thèse items, with inter- 
est thereon from the dates thereof, is the araount due on this mortgage, 
and that it is a valid and subsistitig mortgage, entitled to priority. The 
residue of principal, amounting to $222.20, was not allowed; but as 
Johns, thé only person prejudiced by this holding, has filed no pétition 
for a review, it will be regarded as finali 

Williams, when this lot was purchased and thèse two mortgages were 
executed, intended to erect a building thereon, and this was known to 
Johns. He was in the business of buying lots and erecting buildings 
thereon and selling the lots thus improved. He had been doing this 
for several years, and had, when adjudged a bankrupt, some 15 or 20 
buildings in various stages of progress towards completion. Johns had 
financed his building opérations in this manner in many similar trans- 
actions. His practiee was not to pay the money direct to contractors, 
laborers, or materialmen, but to Williams, making such payments, how- 
ever, from time to time, as Johns believed the stage of his construction 
would warrant. Williams, the bankrupt, began building opérations on 
this lot about July 1, 1916. Johns advanced $800 thereafter. Williams 
became financially involved, and the pétition in bankruptcy was filed 
in November following. 

The petitioners assign as error and argue that the référée erred in 
tbe following respects : (1) In including the item of $150 commission 
as a part of the aggregate due on the $2,500 mortgage. (2) In not 



IN RE WILLIAMS 927 

holding that the $2,500 mortgage was invalid, and therefore not a lien 
in any amount, because Johns was interested therein as mortgagee, and 
was disqualified to act as a witness or notaiy in the exécution thereof . 
(3) In not holding that, even if said mortgage was valid, it was sub- 
ordinate in priori ty to the mechanic's liens. (4) In disallowing the 
claim of Mrs. A. B. Tindall to a mechanic's lien. 

[1] 1. I am of opinion that the référée properly allowed the item 
of $150. This allowance is objected to, because it is said to be usuri- 
ous. Usury is the exaction of more than the lawful rate of interest 
for the use of money. If the amount paid is in whole or in part for 
other lawful services, then it cannot be said to hâve been paid for 
the use of the money, and is not usurious. 39 Cyc. 931 (111), 888; 
White Water Valley Canal Co. v. Vallette, 21 How. 414, 422, 16 L. 
Ed. 154. As already said, other services were to be performed by 
Johns, and it is in part for thèse services that Williams agreed to pay 
$150. It was not expected that Johns would make the loan himself, but 
that he would secure the money by negotiating a loan. The money ad- 
vanced, it is true, was advanced by check on Johns' personal bank ac- 
count; but it also appears that this bank account was used by Johns 
as the common deposit of his own and funds received and handled 
by him for varions clients, whose money was lent out by him on mort- 
gages. Shortly prior to this date he had received from his wife and 
deposited therein a sum of $6,500, which it was expected he would in- 
vest for her in real estate mortgages. This was the course pursued 
in other transactions between Johns and the J>ankrupt, and between 
Johns and other persons, and Johns from time to time delivered notes 
and mortgages to persons who had intrusted him with money to be 
invested in real estate mortgages. The fact that Williams became 
financially involved before Johns had placed this mortgage, as had 
been originally intended and as undoubtedly would hâve been donc, 
except for such bankruptcy, does not couvert a contract to pay a law- 
ful compensation for lawful services into a usurious agreement for the 
use of money. 

[2] The contention is also made that Johns is not entitled to this 
commission because, as agent of the mortgagor to negotiate a loan, he 
had no right to bave an interest in the loan to be made, The principle 
of dual agency has, it seems to me, no application to the présent sit- 
uation. Johns was not representing another party at the time he made 
this contract for a commission, and it was not understood that he 
himself would lend his own money. This transaction was handled in 
the usual manner of other transactions between the same parties ; that 
Johns eventually, owing to Williams' bankruptcy, was obliged to keep 
the mortgage and collect it, does not give the transaction a différent 
color. 

[3, 4] 2. I am of opinion that the référée did not err in holding 
that the mortgage was properly executed, and was not invalid because 
Johns was a witness thereto, and, as a notary, certified the mortgagor's 
acknowledgment. This conclusion is in accord with and fully support- 
ed by the décision of the Suprême Court of Ohio in Read v. Loan Co., 
68 Ohio St. 280, 67 N. E. 729, 62 L. R. A. 790, 96 Am. St. Rep. 663. 
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The facts are so nearly sïmilar, the principle involved is precisely the 
same, and the considérations involved are so f ully and ably considered 
in that opinion, that a référence therefco is deemed adéquate for the 
pdrposes of this mémorandum. : •: ': 

f5] 3. I am of .opinion tbàt théreferee did not err in giving the 
$2,500 mortgage priority overi the mechanics' liens. This position is the 
one mainly relied on and was strenuously urged by petitioners. They 
base this contention upon section 8321—1, General Code, enacted May 
27, 1915 (105-105, O. L. 522-531). This section is in part as follows : 

"Exeept as hereinafter provided lu this section, the lien of a mortgage given 
in tchole Or in part to i/mprave real entate, or to pay off prior encumhrances 
thereon, or both, tlie proeeeds of which are actually used in such iini)rove- 
ment in the manner conteïBplat6;d in sections 8310 and 8311 of the General 
Code, or to pay off prlor ehcumbrances or hoth, and whlch mortgage contains 
thereln the correct name and address of said mortgaffee, together with a cove- 
nant hetweeti the mortgagor and mortflagee aitthorizing and empoicering the 
mortgagee to do ail things in thù aet provid'Od liy said mortgo/gee to lie donc, 
sliall he prlor to ail mec-huulcs', uiaterlalmen's and slniilar liens and ail liens 
provided for in this chapter that are filed for record after sald improvement 
mortgage Is flled for record, to the extent that the proeeeds thereof are 
vised and applied for the purj)oses aforesaid and pursuant to the provisions of 
this section, and such mortgage shall be a lien on the premlses thereln de- 
scribied from the time It is flled for record for the full amount that is ulti- 
mately and actually pald ont uuder said mortgage, regardless of the time 
when the money secured thereby is advancedl" 

This section is to be çonstrued in connection with other sections, de- 
claring when and from what date mortgages and judgments shall be 
liens on real estate. It must alsô be çonstrued in connection with sec- 
tions 8310 and 8321 of the mechanic's lien law. Thèse other sections 
provide that mechanics' liens shall be prior to ail liens which shall be 
given or recorded subséquent to the date the first item of labof or ma- 
terials was performed or furnished. This is the gênerai rule of prior- 
ity, declared and established as between mechanics' liens and other 
liens, such as mortgages and exécutions. Section 8321 — 1 is not to be 
taken as repealing, modifying, or revolutionizing the gênerai rules re- 
lating to thé priority ôf mortgage and judgment liens, unless the légis- 
lative intent so to do is clearly expressed. 

The question, then, is : To what mortgages and under what cir- 
cumstances does this spécial section 8321 — 1 apply? The petitioners' 
contention, briefly stated, is that Johns' mortgage is a construction 
mortgage — that is, a mortgage given in whole or in part to improve 
real estate, or to pay oflf prior incumbrances thereon — and that, this 
being so, it is controlled by section 8321 — 1 and is entitled to prior- 
ity only to the extent to which the proeeeds are actually used as pro- 
vided in section 8321 — 1. 

No définition, other than above quoted, is given in the mechanic's 
lien law of a construction mortgage. The Johns mortgage is an or- 
dinary mortgage such as is used in Ohio to secure money loaned. 
It is true, of course, that it was the mutual expectation of Johns and 
Williams that the latter would construct a building on the mortgaged 
premises, and that this motiey would be used for that purpose; but 
there is no covenant in the mortgage, or any agreement between the 
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parties, that the money should be paid out in any spécifie way, or for 
any spécifie purpose. It is not, in my opinion, a mortgage such as is 
described in section 8321 — 1. 

This section requires a mortgage to contain the correct name and 
address of the mortgagee, and the mortgage in question gives no ad- 
dress for the mortgagee. It must also contain a covenant between 
the mortgagor and mortgagee, authorizing and empowering the mort- 
gagee to do ail- things in this act provided by said mortgagee to be 
donc. This mortgage contains no, such covenant. It is vital, in order 
to bring a mortgage within the purview of section S321 — 1, that this 
covenant should be contained therein. This, it seems to me, is the 
final test. 

The things which the mortgagee must be authorized and empowered 
to do are provided in section 8321—1. Among them the following 
may be noted : The mortgagee shall not be required to pay out any 
money on the mortgage until 15 days after it is filed for record, at 
the end of which time he may, at bis option, refuse to go forward 
with the loan or to pay out the fund, and, if no money bas been ad- 
vanced, he may cancel and release the mortgage. This option is given 
the mortgagee for some purpose, evidently, it seems to me, in order 
that he may inform himself of the amount of the prior liens, the prob- 
able cost of the improvement, and the feasibility of completing the 
improvement under the terms and conditions imposed by section 
8321—1. 

The mortgagee, if, after such investigation, he elects to complète 
the loan, shall, in order to obtain priority, distribute the mortgage 
fund in certain order: (1) Pay prior incumbrances or withhold for 
that purpose the amount thereof. (2) Retain sufficient funds to com- 
plète the improvement according to the original plans, spécifications, 
and contracts, and within the original contract price. (3) He shall 
pay on the owner's order, directly to the contractors or subcontrac- 
tors, such sums as the owner may certify to be necessary to meet labor 
pay rolls for said improvement. (4) He shall pay on the order of the 
owner accounts of materialmen and laborers who shall hâve given 
the mortgagee written notice of the amounts then due for material 
then furnished and labor then performed, and shall retain the same 
out of said mortgage fund. Certain other provisions are made as 
to the order in which the mortgage fund shall be distributed, and for 
the distribution thereof, which need not be stated at length. The 
mortgagee's obligation to comply with the fourth order above noted 
is subordinate to the obligation to retain sufficient money to complète 
the building according to the original plans and spécifications. If 
the funds are insufficient, he shall in any event retain enough to com- 
plète the building, and, if there is a surplus, distribute the same pro 
rata among materialmen and laborers who bave filed notices ; otherwise, 
they get nothing. It might be interesting to speculate as to how the 
mortgagee could perform thèse requirements if the mortgage fund were 
not sufficient to pay for completing the building and laborers were un- 
willing to work and materialmen were unwilling to sell on crédit. 

Manifestly this mortgage is not within the class dçscribed in this 
252 F.— 59 
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section, nor controlled by it. It doës not give the address of the 
mortgagee, and it does not contain covenants between the mortgagor 
and mortgagee, authorizing and empowering the mortgagee to do ail 
things therein provided. The mortgagee may well hesitate, even after 
15 days' investigation, to assume the burdens and obligations thereby 
imposed. Obviously this section was ènacted to meet a spécial situa- 
tion or provision. It contemplâtes liens prior to the mortgage, and 
a construction contract for the entire building, entered into prior to the 
giying of the mortgage or before the expiration of the 15-day period. 
It gives the mortgagee authority to pay ail such prior liens, including 
mechanics' liens, as hâve already attached. It next requires the mort- 
gagee to set aside a sufficient sum to complète the improvement ac- 
cording to the original plans, spécifications, and contract, and within 
the original contract price. It subordinates the rights of materialmen 
and laboî'ers who hâve or may give written notice to the obligation 
of the mortgagee to see that the improvement is completed. It does 
not, in any event, require the mortgagee to pay out more money than 
the amount of the mortgage; but it does deprive his mortgage of 
priority over mechanics' liens to the extent that he bas disregarded 
the order of priority provided in this section in making payments. 
This section cannot be regarded as repealing or modifying the order 
of priority provided by sections 8310 and 8321. A mortgagor and 
mortgagee may exécute, if they wish, a mortgage containing the cove- 
nants required by section 8321 — 1^ and bring themselves within its 
provisions. They are not, however, required so to do, and until they 
voluntarily create this situation the provisions of section 8321—1 are 
not applicable, but those of sections 8310 and 8321 are. The mort- 
gagee, except as modified in section 8321 — 1, has priority, provided 
only his mortgage was recorded before the beginning of the construc- 
tion work; but, if a single item of labor or materials had been fur- 
nished before the date of recording the mortgage, then ail of the work 
and labor furnished on that building, no matter at what date, become 
prior to the mortgage. This is the law which governs the présent 
mortgage and the mechanics' liens asserted by the petitioners. 

The petitioners do not urge in their brief or in argument hère 
that the advances made by Johns aftér July Ist, the date when the 
construction work began, should be subordinated to the mechanics' 
liens because of the rule which subordinates future advances to attach- 
ing liens under some conditions. The référée has held that they are not 
subordinate, and I approve his conclusion. I do not, however, wish to 
be understood as holding that the mortgage in question is one to secure 
future advances, or is in any event within the rules relating to future 
advances, made after liens of others hâve attached to the mortgaged 
premises. 

[8] 4. The référée held that Mrs. A. B. Tindall, having furni.shed 
labor and materials under a contract with the owner, is not entitled 
to a mechanic's lien, notwithstanding she complied with the require- 
ments of section 8314, because she did not nie the statement required 
of contractors by section 8312. On this hearing it was stated by her 
counsel, and acquiesced in by counsel for other lienors, that the state- 
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ment required by section 8312 had in fact heen filed by her, and the 
record of the proceedings before the référée was by consent amended 
se as to show this fact. I find such a statement attached to and made 
a part of the referee's record. Inasmuch as other mechanic lien 
holders are the only persons interested adversely to Mrs. Tindall, and 
they are not objecting, I shall allow her hen in the amount claimed as 
a valid mechanic's lien in the same class with the liens of Thomas 
B. Jamison and others. The amount due her I find to be $73.34, with 
interest thereon from November 4, 1916. 

The referee's order, marshaling liens and determining priorities 
as to the proceeds of sublot No. 11, entered March 18, 1918, will 
be corrected, so as to include Mrs. A. B. Tindall's lien as above noted, 
and, as thus modified, it is approved and confirmed. 

An exception may be noted on behalf of the petitioners. 



UNITED STATES v. JASICK. 

(District Court, E. D. Micliigan, S. D. August 3, 1918.) 

No. 6177. 

1. Indigtment and Information <@=»110(17)— Tiireats Against the Prési- 

dent— Statutort Language. 

An indictment under Act Cong. Feb. 14, 1917, providing punishinent 
for persons maklng threats to take the llfe of or infllct great bodily 
harm upon the Président of the United States, whieh follows the lan- 
guage of the statute in alleglng the crime eharged, and informs the de- 
fendant fully of the nature thereof, and sets forth the exact language 
alleged to constitùte the crime, is suffieiently definite. 

2. Homicide ig==>92 — "Thrbat"— Language Used. 

The assertions by the défendant that "if he could get to Président Wil- 
son he would shoot the blinded eye," and that "if he got a chance he would 
shoot Président Wilson," constitùte a threat to Inflict bodily harm Upon 
and to take the life of the Président of the United States. 

[Ed. Note.— Eor other définitions, see Words and Phrases, Fii-st and 
Second Séries, Threat.] 

3. Homicide <S=92 — Threat Against the Président — Contingenct of 

AiiiLiTY— Theeat. 

Tlie mei'e fact tliat such threat was expressly made conditional upon 
the abllity of défendant tg carry it out does not render the same any 
the less a threat. 

4. Homicide <©=»92 — Tureats to Kill the Pbesideint— Eléments of Of- 

fense. 

Under Act Cong. Feb. 14, 1917, a threat against the life of the Prési- 
dent of the United States need not be communicated to the Président to 
complète the offense. 

Louis Jasick was indicted for violation of Act Con^. Feb. 14, 1917, 
by threatening to inflict bodily injury upon and to take the life of the 
Président of the United States, to which indictment he demurs. De- 
murrer overruled. 

John E. Kinnane, of Bay City, Mich., U. S. Dist. Atty. 
A. J. Seltzer, of Détroit, Mich., for défendant. 

©=3For other cases see same topfc & KBY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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TUTTLE, District Judge. This is a demurrer to an indictment. 
The indictment charges that said défendant, at a time and place speci- 
fied, "willfully, feloniously, and knowingly did make certain threats to 
take the Hfe of the Président of the United States and against the Hfe 
of said Président, and certain threats to inflict great bodily harm upon 
the said Président of the United States, to wit, the Honorable Wood- 
row Wilson, in the verbal use of certain threatening language." There 
are two counts in the indictment. The threat made is alleged in the 
first count to hâve been that "if he could get to Président Wilson he 
would shoot the blinded eye." In the second coimt it is charged that 
the défendant threatened "that if he got a chance he would shoot Prés- 
ident Wilson." Other language is also alleged, showing a spirit of dis- 
loyalty to the United States on the part of the défendant and a désire 
to aid the enemy, which language it is not necessary to set forth hère. 

The défendant has filed a demurrer to the indictment, averring that 
such indictment is not sufficiently defînite, and that the language al- 
leged in the indictment to hâve been used by the défendant does not 
constitute a threat to take the Hfe of the Président, or to iniiict bodily 
harm upon him, and that, therefore, it does not constitute the crime al- 
leged. 

The statute involved, being the act of February 14, 1917 (39 Stat. 
919, c. 64) entitled "An act to punish persons who make threats against 
the Président of the United States," provides as foUows : 

"Any person who knowingly and willfully deposits or causes to be deposlt- 
ed for cônveyance in the mail or for dellvery from any post office or by any 
letter carrier any letter, paper, writing, print, missive, or document eontain- 
ing any threat to take the life of or to inflict bodily harm upon the Président 
of the United States, or who knowingly and willfully otherwise makes any 
such threat against the Président, shall upon conviction be flned not exceed- 
ing $1,000 or imprisoned not exceeding flve years, or both." 

[1] The indictment follows the language of the statute in alleging 
the crime charged, and clearly and fully informs the défendant of the 
nature thereof, even setting forth the exact language of défendant 
which it is charged constituted such crime. The objection that the in- 
dictment lacks the necessary defàniteness is plainly without merit and 
must be overruled. 

[2] The question presented, therefore, is whether the language thus 
alleged to hâve been used by the défendant did constitute a "threat to 
take the life of or to inflict bodily harm upon the Président qf the 
United States." Bouvier's Law Dictionary (3d Ed.) in volume 3, page 
3270, defines a threat as : 

, "A menace of destruction or injury to the person, character or property 
of those against whom it is made; a déclaration of an intention or déter- 
mination to injure another by the commission of sonie unlawful act." 

The Century Dictionary defines "threat" as follows: 

"A déclaration of Intention or a détermination to inflict punishment, loss, 
or pain on another." • 

Webster's New International Dictionary defines "threat" as : 

"Thé expression of an intention to inflict evit or injury on another; the 
déclaration or indication of an evil, loss, or pain to corne." 
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[3] It seems to me clear that the alleged language of the défendant 
hère involved constituted a threat against the Président as charged. 
The mère fact that this threat was expressly made conditional upon the 
ability of the défendant to carry it out does not, in my opinion, render 
the same any the less a threat. 

[4] Another considération may be noticed. While the demurrer 
does not specifically urge the objection that the language complained 
of is not a threat, because it is not alleged to hâve been communicated 
to the Président, yet, as the language of the demurrer may possibly be 
broad enough to include such an objection, I deem it proper to state 
that such a contention appears to ma to be whdlly without merit. 
United States v. Stickrath (D. C.) 242 Fed. 151. Sûch a construction 
of the statute would defeat its very object. If it were necessary to 
wait until the maker of such a threat had come close enough to the 
Président to actually communicate it to him before this statute could 
be invoked, it can be readily seen that the resulting crime would be 
mère serions than that forbidden by such statute. Congress certainly 
never contemplated such an interprétation of the plain words of this 
act. 

The purpose of the statute was undoubtedly, not only the protection 
of the Président, but also the prohibition of just such statements as 
those alleged in this indictment. The expression of such direful inten- 
tions and desires, not only indicates a spirit of disloyalty to the nation 
bordering upon treason, but is, in a very real sensé, a menace to the 
peace and safety of the country. It tends to create among the anar- 
chistic, lawless élément, which is always présent in this, as in every 
other, country, a suggestion which may lead to most evil and harmful 
conséquences. It arouses resentment and concern on the part of patri- 
otic citizens ; and in gênerai it constitutes a breach of the peace and in- 
citement to disorder and violence. 

Having in mind, then, the meaning of the words of the statute and 
the purposes for which such statute was enacted, I am ciearly of the 
opinion that the language with which the défendant is charged consti- 
tuted a "threat to take the life of or to inflict bodily harm upon the 
Président of the United States," within the meaning of the statute, 
and the demurrer must be overruled. 



UNITED STATES r. METZDORF. 

(District Court, D. Montana. August 8, 1918.) 

No. 3231. 

1. CRIMINAL I.AW <S=34 — POWEB TO PuNISII CrIME — UnITED StATES. 

The United States possesses ouly such powers to malce criralnal laws 
as are expressly set out in Constitution, or as may be necessarlly im- 
plied. 

2. CoNSTiTUTioNAL Law <S=348— Constitutionalitï; of Statute — Pbesump- 

TioN— Act of Congkess. 

The presumption is that statutes are constitutional and that Congress 
intonded to l<«ep within its powers; and, where statutes will bear two 

^=sFor otber cases ses eame topic & KEY-NUMBBR In ail Kcy-Numbered Digests & Indexes 
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constructions, one within tlie powers of Cougress and one without them, 
courts will adopt the former. 

3. Homicide ®=592 — Offenses Against the United States— Threats 

Against the Président. 

Act Cong. Feb. 14, 1917, provldiug punistiment for persons threaten- 
ing bodlly harm to or the life of the Président of the United States, has 
référence only to threats niade against the Président In hls public char- 
acter; the power to ijunlsh for threats against the Pres-àdent in hls prl- 
vate character and caijaeity belng vested excluslvely in the states. 

4. Homicide <S=»141(2) — Threats Against tiib Président— iNDicTMEKr— 

SuFPiciENCY— "Président." 

An Indlctment charging violation of Act Cong. Feb. 14, 1917, alleging 
a threat as made against "the Président of the United States," being 
open to the construction that the threat was against the Président in 
his private character and capaclty, Is Insufflclent; the word "Président" 
being commoiily used in référence to liis private as well as his publie 
character. 

[Ed. Note.— For other définitions, see Words and Phrases, Elrst and 
Second Séries, Président.] 

5. Homicide iE=ï>92— Threats to Kill the Président— Eléments or the Of- 

fense. 

Oral threats against the Président of the United States not commiinl- 
cated to hlm are within the statute ; Act Cong. Feb. 14, 1017, provlding 
for punishment of persons threatenlng the life or person of the Président. 

6. Homicide <S='92 — "Threat" Against the Président— Contingency 

Within Speakeb's Gontrol. 

A "threat" is an avowed présent détermination or Intent to Injure 
presently or in the futiire; and that it Is conditioned upon a possible 
contingency subject to the maker's contrOl does not deprlve It of the 
quallty of a threat. 

[Ed. Note.— For Other définitions, see Words and Phrases, First and 
Second Séries, Threat.] 

7. Homicide <S=>141(2) — Threats Against the Président- Indictmbnt— 

SUFFIOIENCY— AMBIOXJITY— InSUBINDO. 

An Indlctment under Act Cong. Feb. 14, 1917, charging défendant wlth 
threats against the life and person of the Président of the United States, 
alleging défendant user! the words, "If I got hold of Président Wilson I 
wouVa shoot hîm," is Insufflclent; such words being amblguous and al- 
leged without innuendo. 

William Metzdorf was indicted for violation of Act Cong. Feb, 
14, 1917, providing for punishment for persons threatening the life or 
the person of the Président of the United States, to which indictment 
he demurs. Demurrer sustained. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., for plaintifif. 

W. T. Pigott and M. S. Gunn, both of Helena, Mont., for défendant. 

BOURQUIN, District Judge. Act Cong. Feb. 14, 1917, c. 64, 
39 Stat. 919, provides : 

"That any person who knowlngly and wUlfully deposits or causes to be 
deposlted for conveyance in the mail or for deliverj' from any postoffice or 
by any letter carrier any letter, paper, writing, print, missive, or document: 
contalning any threat to take the life of or to inflict bodily harm nimn the 
Président of the United States, or who knowlngly and wlllfully otherwise 
makes any such threat against the Président, shall upon conviction be flued 
not exceedlng $1,000 or Imprisoned not exceeding flve years, or both." 

^ssFoT other cases see same toplc « KfiY-NUMBElIl in ail Kejr-Numtwred Dlgtats ft Indexes 
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The indictment herein charges that défendant in this state^ — 

"knowingly and wlllfully, unlawfully and felonlously, did raake a threat to 
take the life of and to inflict bodily harm upon the Président of the United 
States, sald threat being then and there uttered and spoken by the said Wil- 
liam Metzdorf in words and substance as follows, to wlt: 'If I got hold of 
Président Wilson (meanlng Woodrow Wilson, the Président of the TJnlted 
States), I would shoot him' — contrary to the form of the statute In such 
case made and provided, and against the peace and dlgnity of the United 
States of America." 

Arraigned, défendant, electing to plead before securing counsel, 
pleaded not guilty. A day for trial was set. Later défendant sent 
a message to the court that he was unable to procure counsel. There- 
upon the court appointed two gentlemen whose ability and fidelity 
to the best traditions of the great profession hâve long since elevated 
them to leadership, with ail the material rewards, esteem, and pres- 
tige the term implies. This not alone to serve défendant and the ad- 
ministration of justice, but also to emphasize the duty of the bar 
therein at a time when there is a disposition no more surprising in 
its character than in the quarter of its origin, if not to deny those 
accused of violation of war législation, more especially the Espionage 
Law, any counsel, at least to restrict them to the lesser members of 
the bar, and in addition to virtually deny bail; and also to set the 
seal of judicial condemnation upon this infringement of constitutional 
rights. 

The plea of not guilty has been withdrawn, and a demurrer to the 
indictment interposed, upon the ground that the latter "is insufficient 
in law upon its face in this: That it does not charge a public of- 
fense." The demurrer has been argued with thoroughness and ability. 
In behalf of défendant it is contended: (1) The statute, though in 
gênerai terms, must be construed to apply to threats against the Prési- 
dent in his public character and capacity only, for that, if intended to 
apply to threats against the Président in his private character and 
capacity, it is without the power of Congress and unconstitutional. 
(2) This established, the indictment is insufficient, for that it does 
not charge the défendant threatened the Président in his public char- 
acter and capacity. (3) The language alleged does not in any event 
constitute a threat within the statute. 

[1-3] In respect to the first contention, if counsel for both parties 
are not in accord, counsel for plaintifï hardly dissent. Its deter- 
minative principles, long since made classical by the Suprême Court, 
will be briefly stated as follows : 

Before the fédéral Constitution and Union of states, the rights 
and duties of our people were (1) inhérent, as affirmed by the Déclara- 
tion of Independence, and (2) created by the laws of the states. Ail 
power to protect the people therein was vested in the states. Each 
State had complète and exclusive jurisdiction within its borders, and 
no jurisdiction without them. For mutual benefit the states adopted 
the fédéral Constitution and perfected the Union. Therein they ced- 
ed part only of their power to the United States, reserving to them- 
selves ail not ceded. They vested the United States with some power. 
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not ail. They created and granted to the United States nevv powers, 
made ,up of such cessions— powers the states enjoyed in part and 
separately, and not wholly and coUectively — created and ^granted 
po'Cvers over ail the states, over the Union. And the powers so ceded, 
created, granted to and vested in the United States, are thofee only 
expressly set out in the .Constitution, and in addition powers impHed 
in that , they are reasonably necessary or appropriate to exercise of 
the express powers aforesaid. It follows that, while within the states, 
both states and United States hâve sovereignty and powers, the 
United States has only those powers ceded and vested as aforesaid, 
and eani exercise none others. Ail others are the states', and to be 
exercised by them alone. 

Arnongst the powers so vested in the United States is that to pro- 
vide itself with officerSi Therefrom is implied the power in the Unit- 
ed States to protect its officers as such, a power necessarily inhérent 
in ail governments, to conduct their aiïairs, to protect their agents, 
to préserve the government. This implied power extends no farther 
than necessary and appropriate, viz. to protect officers from in jury 
on account of officiai action contemplated, in performance or per- 
formed, and, it is ventured, on account of officiai incumbency. In 
brief, the United States has inhérent power to prohibit and punish 
injury to its officers, : when the injury is incited and inflicted because 
they are officers; and this, because the injury is to the United States. 
In Personal character and capacity, however, officers of the Upited 
States, including the Président, the chief executive officer, are no 
more than other men. They hâve no more rights and duties than oth- 
er men. They stand before ail laws as other men. Like other men, 
for protection in their personal character and capacity, for protec- 
tion of their rights, privilèges, and immunities, that are not created 
by nor dépendent upon the Constitution, within the states, they must 
look to State power alone, for the United States has none. Personal 
security is an inhérent right antedating the Constitution, neither cre- 
ated by nor dépendent upon the Constitution, and is of the power 
and duty of the states to ensure to every one within their borders. 
The states ceded none of this power tb the United States, they re- 
served it wholly to themselves, and it is theirs to this day. Any in- 
vasion of this Personal security is an offense against the state only. 
Hence the United States has no power to prohibit and punish assault 
or murder of or threats againSt individuals generally within the states, 
but only in cases of the like in relation to its officers as such, and in 
relation to individuals as beneficiaries of some right or immunity 
created by or dépendent on the fédéral Constitution. 

To thèse latter ends, Congress has enacted several statutes (sections 
19, 20, 21, 62, 65, Pénal Code, Act March 4, 1909, c. 321, 35 Stat. 
1092, 1100 [Comp. St. 1916, §§ 10183-10185, 10230, 10233]), but 
this of the instant case is the first expressly designed to afford protec- 
tion in any particular to the person of the Président. It is, note- 
worthy that there is no fédéral statute denouncing the offense of 
murder of the Président, or any other fédéral officer, within the states. 
The presumption is that statutes are constitutional, that Congress 
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intended to keep within its powers, that gênerai language capable of 
construction to exceed the powers of Congress, was by it intended to 
be limited to keep within them, if possible, without violence to clear 
meaning of the words used. Accordingly, if statutes will so bear two 
constructions, one within the powers of Congress and one without 
them, courts will adopt the former. The gênerai language of the 
statute hère involved may be construed to prohibit and punish threats 
against the Président in both public and private character and capac- 
ity; but, since Congress has not power in respect to the latter, it is 
presumed it intended only the former. Thus only is this statute con- 
> stitutional and it is so construed. 
■' [4] In the matter of the defense's second contention, the indict- 
ment, merely alleging the threat was against "the Président of the 
United States," is open to the construction that the threat was against 
the Président on account of his private character and capacity, and 
so does not charge an offense. Statutory language is not sufficient in 
cases where, as hère, it may apply to innocent as well as to guilty 
acts. The indictment must add to the statutory words enough to di- 
rectly and positively charge the offense denounced by the statute, 
so that, if ail be proven, the défendant cannot be innocent. Otherwise, 
the presumption of innocence requires construction favorable to the 
accused. In this respect the indictment is fatally defective. That 
accused used the word "Président" does not demonstrate the threat 
was on account of the office. The title is commonly used in référ- 
ences to the Président in private as well as public character and ca- 
pacity. 

[5] In the matter of the defense's third contention, it is based on 
the thcory (1) that oral threats not communicated are not within the 
statute, and (2) that oral words of action dépendent on a contin- 
gency within the speaker's control cannot constitute a threat. At com- 
mon law simple threats, without intent thereby to influence the ac- 
tion of the person threatened, did not constitute a crime, though suf- 
ficient to invoke security to keep peace. Threats to so influence were 
not crimes unless communicated, being impotent otherwise ; and it 
is believed ail authorities holding communication to be an essential 
élément of threat, hâve in mind threats to influence. Threats suffi- 
cient to invoke security to keep peace need not be communicated. 
Any person hearing them may complain, and the maker be held, 
though the threatened person has not heard of the threats. It is be- 
lieved Congress had in mind simple threats whether or not communi- 
cated. It had in mind possible conséquences, even as it had the like 
in mind in section 21, Pénal Code, penalizing conspiracy to threaten 
fédéral officers even though no threat be made, much less communi- 
cated. Thèse views accord with United S'tates v. Stickrath (D. C.) 
242 Fed. 151, but dissent from United States v. French (D. C.) 243 
Fed. 785, cases construing this statute. 

[6] Congress having power to penalize threats; against fédéral of- 
ficers, its discrétion détermines what is a threat, the substance and 
method thereof. The first part of the statute contemplâtes. (1) a writ- 
ten threat (2) dcposited with the postal service for conveyance or de- 
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livery. The threat is made, when the writing is so deposited. Hence, 
the offender is the depositor, and not the writer. The second part oî 
the statute, and under which is this indictment, appHes to him who 
"otherwise makes any such threat," importing a thn^at to kill or to 
inflict bodily harm, made orally, or in writing exhibited. A threat 
is an avowed présent détermination or intent to injure presently or 
in the future. In threats to influence, existence of intent to exécute is 
not essential; in the threats denounced by the second part of the stat- 
ute, it is otherwise. That the threat is conditioned upon a contingency 
subject to the maker's control does not deprive it of the quality of a 
threat, if the contingency be a possible one. Every threat unexecuted 
involves so'me contingency, if none other than that the maker's pur- 
pose be not abandoned, or that exécution by him be not prevenled. 

The possibility that the contingency may happen, and the présent 
intent be executed, the possible conséquences to the Président, is tlie 
evil at which the statute is aimed, and which is the gist of the offense. 
"After a trip to the moon I will kill you" is not a threat, because the 
contingency upon which exécution of the threat is based is impossible. 
^'After a trip to Butte I will kill you" is a threat, for contrary rea- 
son. "If A. tells me to kill B., I will do so," is a threat. "If I some 
time form an intent to kill B., I will do so," is not a threat, because 
of absence of présent intent. Ambiguous words may constitute a 
threat, but must be alleged with innuendo. This to satisfy the rules 
of pleading hereinbefore referred to. 

[7] The threat herein is so far ambiguous that it is as open to the 
construction that it relates to a situation past, and so is not an avowed 
détermination to injure presently or in the future, as it is to the con- 
struction that it relates to a future situation, and so is an avowed dé- 
termination to injure in the future. Did défendant mean, "If I had 
gotten hold of Président Wilson I would hâve shot him," which is 
not a threat, or did he mean, "If I get hold of Président Wilson I 
will shoot him," which is a threat? In any future indictment the in- 
nuendo must be included. 

The demurrer is sustained. 



UNITED STATRS v. TUBEBCLBCIDE GO. 
(District Court, S. D. Callforaia. May 15, 1916.) 

1. DRUGGISTS <S=»12 MiSBRANDING OFFENSES. 

In a prosecutlon for the alleged misbrandlng of a medlclne, broiiglit 
iinder Food and Driis.s Act, § 8, par. 3, it is essential to a conviction that 
the statements on the label ol the medlcine alleged to hâve beeu mlsbrand- 
ed be shown to be both t&lse and fraudulent. 

2. Druogists iS=12 — Offeksf.s — Misbbandinq — Evidence. 

In a i>rosecution under Food and Drugs Act, § 8, par. 3, for the al- 
leged misbranding of a medlcine sold as a remedy for tuherculosls, évi- 
dence held insufflclent tb show that the statements appearing on the la- 
bels were false. 

^SJFor other cases se* same toplc & KEY-NUMBBR in ail Key-Numbered Digeats & Indexe» 
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The Tuberclecide Company, a corporation, was charged by informa- 
tion with violating Food and Drugs Act, § 8, par. 3. Dismissed. 

On May 15, 1!)16, the United States attorney for the Southern district of 
('allfornla, actlng upon a report by the Secretary of Agriculture, filed In the 
District Court of the United States for sîild district an Information agalnst 
the Tuberclecide Company, a corporation, Los Angeles, Cal., alleging shlpment 
by sald company. In violation of the Food and Drugs Act (Act June 30, 1906, 
e. ?.015, 34 Stat. 771), as amended (Act Aai«. 23, 1812, c. 352, 37 Stat. 41« 
[Cîomp. St. 1016, § 8724]), on or about Aiigiist 'l'y, 1014, froin the state of 
California into the state of Arizona of (luantlties of an article labeled in 
part, "Tuberclecide," which was nilsbrandod. 

Analysis of a sainpie of the "Tuberclecide," by the Bureau of Ohemlstry of 
thls department, sliowed that it conslsted essentially of créosote carbonate 
with traces of créosote and water ; spécifie gravity, 20° C, 1.164. 

Analysis of the plaster, which accoJiipanled the article, shovved the foUowlng 
composition: 

Odor indicates tar oll and canii)hor. 

Atropine Présent. 

Bosin Présent. 

Petrolatum Présent. 

Veslcating agents Absent. 

I.«ad soap Absent. 

Consists essentiully of rosin, petrolatum, atr();)iiie, with indications of tar 
0)1 and camphor. 
Analysis of the "Motahlitone," which accouipunied the article, showed: 

Alcohol (per cent, by volume) 45.9 

Methy 1 alcohvjl Absent. 

Strychnine Présent. 

Quinine Présent 

Other alkalolds Not detected. 

Solids (gnuns per 100 ce.) 14.55 

Ash (gram per lOU ce.) 0.42 

Aesculin Indlcated. 

Extractlves I^rge amounts. 

Summary: A hydroalcoliolic sc:luti()n of extracti\'es can-ying quinine, strych- 
nine, and indications of aesculin. 

It was alleged in substuiu-e in the information that the article described as 
"Tuberclecide" was niisbranded, for the reason tliat œrtaln statements ap- 
pearlng on Its labels falsely and fraiulidently repreisented it to be effective as 
a remedy for tuberculosis (or cousumption), and efCexrtlve when used in con- 
nection with "Metablltone" as a reliable treatment for tuberculosis, and effec- 
tive when used in connection with the plasters accompanying suid articles as 
a remedy for tuberculosis, and effective when taken In doses of 14 drops in 
the capsules accompanying sald articles as a remedy for tuberculosis, when, In 
truth and in fact, it was not so effective when used as described, or when 
used in connection with any plasters, or when taken in any quantity in any 
capsules or in any other manner. It was alleged in substance that the article 
was misbranded, for the further reason that certain statements Included in 
the eircular accompanying the article falsely and fraudulently represented It 
to be effective as a remedy, reliable treatment, and cure for tuberculosis, and 
also to be effective as a remedy, reliable treatment, and cure for tuberculosis 
when used in connection with the tonic, w^hen taken in nuniber capsules, and 
when used In connection with the chest pads, when, in truth and in fact, It was 
not so effective when used as described, or when taken In any capsule, or 
when used with any chest pads. 

On Deeeniber 13, 191C, the case havlng come on for trial before the court, 
after the submission of évidence and arguments by counsel, the information 
was dismissed. 
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Clyde R. Moody, Asst. U. S. Atty., of Los Angeles, Cal., and J. B. 
Horigan, of Washington, D. C, for the United States. 
Dudley W. Robinson, of lyos Angeles, Cal., for défendant. 

TRIPPET, District Judge (orally). [1,2] This action is brought 
under the paragraph denominated third of section 8 of the Food and 
Drug Act, approved June 30, 1906. That third paragraph reads as fol- 
lows : 

"If Its package or label shall bear or contaln any slatement, design, or 
devlce, regarding the curative or therapeutic eft'ect of STieh article or any of 
tUe ingrédients or substances contained thereln, whieli is false and frauda- 
ient," it shall be deemed misbranded wlthin the meaning of the act. 

The action is one alleging that this shipment in Interstate commerce 
contained a misbranding under the paragraph quoted. It is necessary 
for the government to establish that the package or label was both 
false and fraudulent. The word "Tuberclecide" is used, and that is 
claimed to be a misbranding. The word "Tuberclecide" is a coined 
word. It has no meaniiïg aside from the meaning which is given to 
it by the people that coined it and put it eut. The évident purpose of 
the word, and of the représentations accompanying the word, is to 
indicate that it is a remedy or cure for tuberculosis. The représen- 
tations do not go any further, as I understand it, than to assert that 
it is a remedy for tuberculosis. Now, let us consider first whether' 
or not this thing is false. I want it distinctly understood that I hâve 
not decided, and will not décide, because it is not necessary, that this' 
medicine will. cure or will not cure, that it will remedy or will not 
remedy, tuberculosis. It is not necessary for me to décide that it is 
or is not a remedy for it, and I am not going to décide that. I may 
say, however, that that is one of the things which it was necessary for 
the government to prove^ — that the claims made for this medicine were 
false. 

The government produced physicians, the most eminent in this city, 
graduâtes of the best collèges, who testified upon the subject, and I 
take it from their testimony that they conclude that there is no cure, 
in the sensé in which that word is understood, for tuberculosis; that 
there is no spécifie remedy for it. In that connection, however, I do 
not construe this medicine as being advertised as a spécifie. I think 
it is f air to say that they do not advertise that it is a spécifie for con- 
sùmption. The phySicians brought by the government testified that 
créosote carbonate has beei) discarded, as a remedy for tuberculosis, 
for a great maiiy years. Créosote carbonate is one of the ingrédients 
of this medicine. According to the analysis given by the chemist tes- 
tifying on behalf of the government, that is the principal ingrédient 
of this medicine. Now, the défense brings an equal number of physi- 
cians. So far as I know, they are regular physicians, of good repute, 
graduâtes from good collèges, who testify that créosote carbonate is 
used to-day as a remedy for tuberculosis. They not only do that, but 
they bring standard médical works, one printed this year, which say 
that it is used as a remedy for tuberculosis. 

Aside from that, however, the government produced a chemist who 
testified that he analyzed a bottle of the stufï, and it seems that he 
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used practically ail of the contents of the bottle to make the analysis ; 
there is not a half a teaspoonful left in the bottle. He found certain 
things in this bottle. The man that got up this medicine testified that 
it had niany other things in it, at least four more ingrédients than the 
chemist gave. The government offers no proof whatever that the 
testimony of that man is false. There is no proof oiïered on the suh- 
ject, but I believe it is a fact that chemists cannot always tell what is 
in a mixture. It seems to me that, if the government claimed that 
this medicine did not contain the four other things which the man 
that manufactured it said it contained, it was up to the government 
to produce that testimony. The government bas another quantity of 
this medicine, and refused to produce it for the défense. I do not like 
that attitude. 

Now, thèse physicians, on behalf of the government, testified that 
a medicine containing the ingrédients which the government chemist 
testified this medicine contains would bave no remédiai effect upon a 
consumptive. They were testifying about this medicine as analyzed 
by this chemist. They were not testifying about this medicine accord- 
ing to its true properties, as proven by undisputed évidence in this 
case. There are four other ingrédients in this medicine, according to 
the undisputed testimony of the manufacturer. They do not say any- 
thing about the medicine as it is proven to be ; that is, about the actual 
ingrédients of the medicine. I repeat that I am not deciding that 
this stuff is a remedy, or is not a remedy, for tuberculosis. 

In addition to proving that the statements are not true, the govern- 
ment must show that they are fraudulent. Now, a man may make 
a statement that is not true ; but if he believes it to be true, and is 
warranted by his information in making the statement, it is not fraud- 
ulent. What do thèse people do that are going to huy this formula 
and sell this medicine? They get physicians to examine patients that 
hâve been treated with it. I think they had four physicians to in- 
vestigate it, and thèse physicians advised them that it was a remedy 
for tuberculosis. Aside froin that, they bring three physicians hère 
who say that they bave prescribed this stuff to patients, and that it 
has proven itself by expérience to be a remedy. The government doc- 
tors never prescribed it to any person, while one of the witnesses for 
the défense testified that he had treated 3,000 patients with it, with 
good results. Do not thèse people representing défendant hâve a right 
to act upon that? Can anybody say that they willfully falsified any- 
thing in the face of that testimony? We ail know from our own 
observations that doctors disagree. I hâve heard them disagree in 
making swom statements in this court many a time. Schools of physi- 
cians disagree. One school thinks that the other school does not know 
anything, and that they are practicing fraud and déception. Can it 
be fairly said that a man is practicing a fraud when he acts upon the 
advice of a physician, although other physicians disagree with him? 
Hâve we corne to such a pass that fraud can be attributed to a man 
when he accepts the advice of a doctor, or several doctors, notwith- 
standing that other physicians may disagree with those whose advice 
he accepts? For my part, I cannot see why a man cannot act in per- 



942 252 FEDERAI^ EEPORTEB 

fect good faith în following the advice of any doctor that he chooses 
to consult, if he acts with fair intelligence in getting that advice. The 
doctors that advised thèse people are ail licensed physicians, and why 
could they not accept their advice ? 

Let me illustrate my idea of this case by a supposititious one. Take 
vaccine. Vaccine is a coined word. It means what the coiner of the 
Word meant for it to mean, namely, that vaccine is a préventive of 
smallpox. Suppose a party should transport vaccine in Interstate com- 
merce under an advertisement that it was the only known remedy for 
preventing smallpox, and that it would pre vent smallpox. Suppose 
the government were to prosecute him under this statute. Suppose the 
govemment could bring physicians who would testify that vaccine 
would not prevent smallpox; that it was not only not a préventive, 
but that it was positively injurions to those who used it. This is hy 
no means an improbable presumption. Then the défense would bring 
in an array of physicians to testify that it would prevent smallpox. 
Would any court convict the man that shipped the article for fraud in 
misbranding it? 

The prosecution in this case seems to want to make a point of the 
fact that the man who prepared the formula for Tuberclecide was not 
a licensed physician, nor a graduate of any collège, although he did 
practice medicine for several years. Dr. Jenner, who discovered vac- 
cine, did not do it by any scientific method. He discovered it f rom 
déduction from the fact that milkmaids did not hâve smallpox, or, if 
they did bave it at ail, they had it only in a mild form. It did not 
take a graduate from any collège, or a licensed physician, to make 
that déduction, and the same might probably be said conceming Tu- 
berclecide. I cannot see how thèse people were practicing a fraud 
in the face of the testimony in the case. They believed they were do- 
ing good. 

The case will be dismissed. 



In re KBLLER. 

In re MILAN GARAGE & SALES CO. 

(District Court, E. I). Mlchlgan, S. D. Aprll, 1918.) 

No. 3429. 

1. Bankruptct <S=>311(2) — Preitîrentiai:, Patments^What CoNSTriuTES. 

Where It did not appear that the bankrupt was Insolvent when he 
bought out hls copartner or that the flrtn was ever insolvent, a daim for 
loans to the banl^rupt for tJiat purpose eannot be rejeeted, on tlie ground 
that payments by the bankrupt to his copartner were preferential. 

2. Bankhuptoy i®=333 — Claims — "Claim Fotjnded on Wbitien Instrument," 

Wheire claimaut, who made loans to the bankmpt, inade same by 
check, the items eannot be deemed fouiided on an iiistniment in writing, 
so as to necessitate fiie checks being set but with the proof of claim, as 
required by Baakr. Act, S 57b (Comp. St 1016, § 9641), in cases where the 
claim is founded on a written instrument. 

<g==>For other cases see same topic & KEY-NCMBER In ail Key-Numbered Digests fi Indexes 
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3. Bankbupïct <©=5333— Ciaims — Filing of Written Instrument. 

VVhere the note of R bankrupt, indorsed by clalmant, was duly tiled 
by the payée with his proof of claim, but payments made by clalmant were 
indorsed thereon, the note mnst be deemed flled on belialf of both payée 
and clalmant, w-ithin Bankr. Act, § 57b (Conip. St. 1916, § 9641), so as to 
enabJe cJalmant also to make proof of his cialm based on the note. 

4. Bankkuptcy (@=)333 — I'boof of Claim — Stjfficiency. 

Where rent was due from bankrupt to clalmant, the lease, being in 
writlng, should he filed with the proof of claim, in accordance with 
Bankr. Act, § 57b (Comp. St. 1916, § 9041), or the loss or destruction of 
the instrument explained. 

5. Bankruptoy (g=>33e — CIc-mms — Amendment. 

Where a properly verlfled claim was flled by clalmant within tne 
statutoiT period, he is entitled to amend it, so as to correct his omission 
to flle a written instniment on which claim was based. 

In Bankruptcy. In the matter of Herman J. Keller, doing business 
as the Milan Garage & Sales Company, bankrupt. On pétition by the 
trustée to review an order of the référée allowing the claim of one 
Herman D. Keller. Remanded for further proceedings in conformity 
with the opinion, with directions that, on certain amendment of claim, 
the order should be affirmed. 

Fred A. Heidenrich, of Détroit, Mich., for petitioner. 
Christie, Yokom & Martz, of Détroit, Mich., for claimant. 

TUTTLE, District Judge. This is a pétition to review an order of 
the référée in bankruptcy, overruling objections filed by the trustée of 
the estate of the bankrupt to the claim of one Herman D. Keller, f ather 
of the bankrupt, and refusing to expunge such claim, as requested by 
such trustée. The order of the référée allowed said claim in full in 
the sum of $3,615.65, and the trustée bas brought the matter before 
this court by a pétition for the review of such order. 

At the time of the filing of the voluntary pétition in bankruptcy here- 
in, the bankrupt, Herman J. Keller, was engaged in operating an auto- 
mobile garage and salesroom in Midland, Mich., and was doing busi- 
ness under the name of Milan Garage & Sales Company. Shortly be- 
fore the date of the filing of such pétition this garage had been con- 
ducted by the bankrupt and his brother, Frank Keller, as copartners, 
and a few months before the date mentioned the father of the bank- 
rupt, the creditor whose claim is hère involved, had advanced to the 
bankrupt certain sums to enable the latter to pay debts due from said 
bankrupt to his said brother, and also to purchase the interest of the 
latter in such partnership. 

There is no testimony in the record tending to show that at the time 
of the making of any of thèse advances to the bankrupt the latter was 
insolvent. Furthermore, the testimony shows that the claimant did 
not himself purchase the interest of his son, Frank, in this partnership, 
but that such purchase was made by the bankrupt with funds borrowed 
by him from his father, the claimant. The testimony taken before the 
référée and returned to this court also shows that the claimant owned 
the premises in which the garage in question was conducted, and at and 

^ ■ - . — I ■ — ■'- - ■ ' ^.1 1 I a 

^s»For other cases see same toplc & KBY-NUMBEH tn aU Key-Numbered Digeste & Indexes 



944 252 FEDERAL RBPORTEK 

for some time prior to the filing of the pétition in bankruptcy leased 
such premises to the bankrupt on a monthly rental. Nearly $1,200 of 
the claim involved and allowed by the référée consists of rent dvie and 
unpaid on this lease at the time of the filing of the pétition in bankrupt- 
cy. The balance of the claim is for money paid on a certain promis- 
sory note, given by the bankrupt and indorsed by claimant, and for 
loans made by claimant to the bankrupt f rom time to time. 

Claimant filed his proof of claim, whicli was thereupon allowed. 
Afterwards the trustée filed a pétition with the référée, asking that the 
allowance of said claim be reconsidered, and the différent items thereof 
rejected and expunged, for reasons which will be considered presently. 
A hearing was held on this pétition, the claimant and the trustée giving 
testimony, which was taken stenographically, and typewritten transcript 
of which is attached to the return of the référée. AU of the objections 
of the trustée were overruled, the pétition to expunge was denied, and 
the claim was again allowed in full. This court is now asked to review 
the décision of the référée. 

Three objections are urged against the allowance of this claim: 
[1] 1. The objections to the items based on the payments by claim- 
ant to the former partner of the bankrupt are as follows : 

"The item of $200 (purchase moaey for interest of Frank Keller) is not a 
provable debt against this estate, he (Franlv J. KelIer) being a memher of the 
partnership previous to the filing of the pétition in bankruptcy of llerman J. 
Keller, and said eslate being insolvent at the time of the dissolution and dur- 
ing this period, and for the further rt>asou that it is an antécédent debt and 
a preferential payment. 

"Item of $360 (wages pald Frank Keller) Is an antécédent debt, and there- 
fore preferential. Objected to for the further reason that tlie claimant is the 
Inter alias for Frank Keller, he being a member of the partnership previous 
to the dissolution in bankruptcy by Herman J. Keller and while this estate 
was insolvent. Cannot prove a claim for labor and matérials contributed to 
his own bankrupt estate, or to this estate." 

I hâve carefully read ail of the testimony, and agrée with the référée 
that there is no évidence tending to support the contention that the 
bankrupt was insolvent at the time of the making of any of thèse pay- 
ments. Nor does it appear that the partnership was at any time in- 
solvent. It cannot, therefore, be said that any préférence is involved 
in this connection. It is clear from the testimony that the surns paid 
by claimant to the former partner of the bankrupt were charged to the 
bankrupt, and were simply loans made to the bankrupt for the pùrpose 
of enabling him to pay indebtedness due from him to his brother. The 
claimant was examined at some length by counsel for the trustée, but 
no facts or circumstances showing fraud, or from which any fraud 
could be prpperly inferred, appeared. This objection is clearly unten- 
able. This applies also to the similar objection to one of the other 
items of the claim to the effect that it involved a préférence. 

2. A number of the items are objected to as being too indefinite. 
While, perhaps, the proof of claim is not as definite and spécifie in 
some respects as might be desired, yet, as already stated, the clairriant 
was examined and cross-examined în open court in regard to ail of 
thèse items, and the trustée had ample opportunity to inform himself 
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concerning them. The référée, having the benefit of observing the 
claimant and hearing his testimony, was satisfied as to the truth of his 
statements and the correctness of his claims, and I am not disposed to 
disturb his fmdings in that regard. 

[2,3] 3. It is further insisted that nearly ail of the items in the 
proof of claim are founded upon instruments in writing, and it is urged 
that, as none of such instruments were filed with such proof of claim, 
and no statement of their loss or destruction was filed, as required by 
section S7b of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
560 [Comp. St. 1916, § 9641]), such items were improperly allowed. 
As to ail of thèse items, excepting those based on rent due, I agrée 
with the référée that it does not appear that they were founded upon 
any instrument of writing. While claimant tcstified that most of such 
items were paid by check, they cannot for that reason be properly said . 
to be "founded upon an instrument of writing." The written instru- 
ment connected with them was merely the médium of their payment to 
the bankrupt, and it was not until they were received by him as loans 
that the obligation of the bankrupt to repay them arose. It is true 
that thèse checks, if properly identified, would constitute évidence of 
such payments; but the claim of this créditer is not in any real sensé 
founded upon such instruments, but may be proved without their pro- 
duction and regardless of their existence. This contention is plainly 
without merit. This applies, also, to the note of the bankrupt indorsed 
b)' the claimant, payments on which to the payée thereiri are included 
in the proof of claim. Furthermore, such note was duly filed in the 
cause in connection with the proof of claim of such payée, and the pay- 
ments made by claimant were found to be indorsed thereon. As this 
note could not be filed by both the payée and the indorser, it must be 
held to hâve been filed on behalf of both of them within the meaning of 
the statutory provision applicable. 

[4, 5] What bas just been said, however, does not apply to the claim 
for rent due and payable on the lease f rom the claimant to the bankrupt. 
While the proof of claim did not mention such lease, it appeared from 
the testimony of the claimant that such rent was due on a written lease. 
It is therefore plain that this portion of the claim is founded upon an 
instrument of writing. Such instrument, however, was not filed or 
produced, nor was a verified statement of its loss or destruction filed 
with the claim. Section 57b of the Bankruptcy Act, already referred 
to, is as follows: 

"Whenever a claim Is founded upon an instrument of writing, sucli instru- 
ment, iniless lost or destroyed, sliall 1k> flled wltli tlie proof of claim. If 
such instrument is lost or destroyed, a statement of such fact and of the cir- 
cumstances of such loss or destruction shall be liled undcr oath with the» 
claim. After the claim is allowed or disallowed, such Instrument may be 
withdrawn by permission of the court, upon leaving a copy thereof on file with 
the claim." 

The provisions of this section are clear, positive, and mandatory, and, 
in my opinion, must be strictly followed. To entitle a claim to pay- 
ment out of the bankrupt estate, it must first be proved and then al- 
lowed. Moreover, it seems apparent that the proof of any such claim 
252 F.— 60 
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must be made in accordance with the requirements of the Bankruptcy 
Act. I know of no other method of making such proof, and none has 
been suggested by counsel. As was pointed out in the case of In re 
Hudson Porcelain Co. (D. C.) 225 Fed. 325 : 

"Olaims whlch do not comply wlth the requirements of the statute are 
not 'duly proved.' They are not, therefore, entltled to allowance." 

While perhaps in the présent case, in view of the positive character 
of the testimony on this point, this objection is somewhat technical, the 
trustée seems to be within his rights in making it. As, however, a 
properly verified claim was filed by claimant within the statutory pe- 
riod, he is entitled to now amend such claim, if he so desires. Buck- 
ingham v. Estes, 128 Fed. 584, 63 C. C. A. 20; In re Standard Télé- 
phone & Electric Co. (D. C.) 186 Fed. 586. 

The matter will be remanded to the référée for further proceedings 
in conformity with the terms of this opinion. Upon the amendment, 
within a reasonable time, to be fixed by the référée, of the proof of 
claim, so as to comply with the requirements of section 57 of the Bank- 
ruptcy Act, the order allowing the claim in full will stand affîrmed. 



UNITED STATES v. MOTION PICTURE FILM "THE SPIRIT OF '76." 

(District Court, S. D. Califomia, S. D. November 30, 1917.) 

Wab <S=>4 — Interfebence with Prosectjtion of War — Motiok Pictuee Oal- 

CtJLATED TO WOKK IJISSENSION AMONG ALLIES. 

Where a motion picture film relating to Revolutlonary subjects por- 
trayed false and exaggerated scènes of Brltish cruel ty in such a manner 
as was caleulated to cause dissension between the United States and 
Great Britain, who are ailles in the présent war, held, that a motion 
for the return of the film, whlch had been selzed by the United States, 
should be denled, and the original selzed ; It appearing that, when the film 
was exhlblted before governmental représentatives, the objectionable 
scènes were deleted and then reicserted. 

At Law. Proceeding by the United States against the Motion Pic- 
ture Film "The Spirit of 76." On motion for return. of film. Motion 
denied, without préjudice. 

Robert O'Connor, U. S. Atty., of Los Angeles, Cal. 
I. R. Rabin, of Los Angeles, Cal, for Robert Goldstein. 
Joseph Scott, of Los Angeles, Cal., for certain stockholders of Con- 
tinental Producing Co. 

BLEDSOE, District Judge. The facts developed in this proceeding 
show that this photoplay, "The Spirit of 76," attempts to portray some 
of the more important phases of the American War for Independence, 
and spécial scènes, like Paul Revere's Ride, the signing of the Déclara- 
tion of Independence, and the like, are given particular mention and 
prominence. In addition — and thèse are the parts of the film inveighed 
against — scènes purporting to illustrate the Wyoming Valley Massacre 
are shown. A British soldier is pictured impaling on a bayonet a baby 

<g:s>For otber cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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lying in its cradie and then whirling it around his head so impaled. 
Other unspeakable atrocities committed by British soldiers, including 
the shooting of harmless women, the dragging off, sometimes by the 
hair of the head, of young American girls, etc., are exhibited. 

Because of adverse criticism and objection, before the scheduled ini- 
tial performance a private exhibition of the picture was had, attended 
by divers local and governmental représentatives. At this performance 
none of the objectionable features above mentioned were shown, and 
in conséquence no open objection to the proposed run of the play was 
voiced. Immediately following this preliminary présentation, though, 
the director, Goldstein, inserted into the fàlm in appropriate places the 
scènes of the Wyoming Massacre just referred to, and proceeded to 
show them at the ensuing evening performance. This he did, he says, 
"to excite the audience" and attract greater attention to his production. 

The film is owned by a corporation, but seems to be and to hâve 
been managed by Goldstein, the man who wrote the scénario and who 
has "produced" the picture. As is usual in such cases, a good many 
thousands of dollars, probably in excess of $100,000, hâve been expend- 
ed in the wOrk of such production. 

I hâve listened very carefully to the statement of Mr. Scott, counsel 
for the stockholders in the film company, and I sympathize with them 
for having made an investment in this film with no knowledge of 
its true character. The various stockholders, of course, I do not 
know, and, in conséquence, cannot know their attitude toward the 
présentation of this film. I hâve given careful considération to the 
suggestion made by counsel with respect to the possibility, and even 
probability, of financial losses inuring to the stockholders — per- 
haps of some considérable conséquence. Bearing ail this in mind, 
however, and assuming that they and their associâtes are going to 
suffer some considérable loss, this court at this time is in no mood 
to weigh the financial losses of a few individuals as against pos- 
sible détriment to the United States of America. If it be that some 
will hâve to sufïer loss, yet it is only a financial loss, and, at worst, will 
be only a fractional part of the loss that others are going to hâve to 
sufïer — some even of their lives — because of the war in which we are 
now engaged. 

History is history, and fact is fact. There is no doubt about that. 
At the présent time, however, the United States is confronted with 
what I conceive to be the greatest emergency we hâve ever been con- 
fronted with at any time in our history. There is now required of us 
the greatest amount of dévotion to a common cause, the greatest amount 
of co-operation, the greatest amount of efiiciency, and the greatest 
amount of disposition to further the ultimate success of American arms 
that can be conceived, and as a necessary conséquence no man should 
be permitted, by deliberate act, or even unthinkingly, to do that which 
willin any way detract from the efforts which the United States is 
putting forth or serve to postpone for a single moment the early com- 
ing of the day when the success of our arms shall be a fact and the 
righteousness of our cause shall hâve been demonstrated. 

We are engaged in a war in which Great Britain is an ally of the 
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United States. It is a fact that we were at war with Great Britain 
during the Revolutionary times, and whatever occurred there is writ- 
ten upon the page of history and will hâve to stand, whomsoever may 
be injured or hurt by the récital or recollection of it. But this is no 
time, in my judgment (this is the thought that controls me in this mat- 
ter), whatever may be the excuse, whether it be a financial return or 
otherwise, for the exploitation of those things that may hâve the tend- 
ency or eiïect of sowing dissension among our people, and of creating 
animosity or want of confidence between us and our allies, because so 
to do weakens our efforts, weakens the chance of our success, impairs 
our solidarity, and renders less useful the lives we are giving, to the 
end that this war may soon be over and peace may soon become a thing 
substantial and permanent with us. I am in no mood, either, particular- 
ly after having listened to the testimony of this man Goldstein, to con- 
sider the suggestion that the film be returned, and so much of it be 
permitted to be exhibited as bas not met with spécial objection. 

It is a fair inference from the circumstances, considering the hearing 
had in Chicago, the objections then made, the language used in charac- 
terizing its scènes of atrocity as being "reprehensible" and as evidenc- 
ing "malice," that the disposition and purpose of the whole play in its 
deeper significance is to incite hatred of England and England's sol- 
diers. And it is not at ail necessary that it should be shown to bave 
such efi^ect; it is enough if it is calculated reasonably so to excite or 
inflame the passions of our people, or some of them, as that they will 
be deterred from giving that full measure of co-operation, sympathy, 
assistance, and sacrifice which is due to Great Britain, simply because 
of the fact that Great Britain, as an ally of ours, is working with us 
to fight the battle which we think strikes at our very existence as a 
nation. 

Ordinarily the exploitation of such harmless, in one sensé, highly in- 
spiring, in another sensé, scènes as Paul Revere's Ride, which is one of 
the most beautiful things in history, could not be detrimental or dis- 
tasteful to anybody. Ordinarily it could be put on in such a way as to 
be a source of unending delight and gratification to any man, be be 
American or be he English ; but that is not the point. There are in- 
terspersed in this play those things which tend to appeal to the passions 
of our nature, which tend to arouse our revenge and to question the 
good faith of our ally, Great Britain, and to make us a little bit slack 
in our loyalty to Great Britain in this great catastrophe or emergency. 
Therefore, as I say, this is no time or place for the exploitation of that 
which, at another time or place, or under différent circumstances, might 
be harmless and innocuous in its every aspect. It is like the "right of 
free speech," upon which such great stress is now being laid. That 
which in ordinary times might be clearly permissible, or even com- 
mendable, in this hour of national emergency, effort, and péril, may 
be as clearly treasonable, and therefore properly subject to review and 
repression. The constitutional guaranty of "free speech" carries with 
it no right to subvert the purposes and destiny of the nation. 

In addition, this man, by his own admission, knew that thèse things — 
the bayoneting of the babe and the like— had been severely criticized 
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and were inhibited. He knew that objection had been made to them. 
He knew, just as well as he knows we are sitting hère now, that the 
private présentation of this film on last Tuesday moming was for the 
purpose of seeing if there was anything objectionable in it. To fit it 
for such private présentation it was gone over by him with a fine tooth 
cotnb, no doubt; biit immediately thereafter a sedulous efl^ort was in- 
dulged in by him to insert those things which would tend to "excite" 
and to create a préjudice against Great Britain. This demanda an in- 
quiry into the ultimate motives and purposes of this man, and no doubt 
justifies other and différent action against him. But in any event, re- 
ferring to the spécial problem now before us, and considering only the 
harm not to corne to us, I feel that I can do no less than to say that, 
so far as it is within the power of this court, this thing bas got to stop. 

I hâve no disposition, of course, to confiscate any one's property. 
There may corne a time and place where this play, devoid of some of 
its horror, which never ought to be in it at any time, and devoid of its 
immorality, which is and ought to be shocking to any man who pos- 
sesses a respectable quantum of decency in his makeup, devoid of those 
things, the time may corne when it could be put on, and put on enter- 
tainingly and ref reshingly before an audience of American people. The 
f act is, however, that the film is of such a character that it can be used 
to our national disadvantage in time of national emergency, and this 
cannot be allowed. If the resuit be to bring a loss upon those who are 
financially interested, so be it. It is merely a loss they must sustain 
because of the unwisdom they hâve demonstrated in trusting their 
financial affairs to one who possesses such a slight modicum of ap- 
préciation of the etërnal fitness of things as does this man who is pre- 
senting and claiming the right to présent this picture at this time. 

The motion for the return of the film will be denied without préju- 
dice. It will be held in the possession of the marshal until such time 
as, under changed conditions, it may properly be presented, and the 
district attorney is directed to prépare for the court a warrant for the 
seizure of the original, which is within the jurisdiction of this court, 
as shown by the testimony given hère, and that will be put in the same 
place and kept under the same surveillance. 
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In re NATIONAL PIANO CO. 

(District Court, D. Massachusetts. August 22, 1918.) 
No. 28729. 

1. COBPOBATIONS ®=»426(5) CONTRACTS — RATIFICATION OF UNAUTHOBIZED OON- 

TBACT, 

If a contraet, not ultra vires, Is made in the name of a corporation by 
an officer assuralng to act for It, and is known to and approved by the 
persona Intrusted wlth the management of Its affalrs, the corporation is 
bound without any fomial vote. 

2. COBPOKATIONS <©=>426(10)-— CONTBACT — RATIFICATION. 

Ratification by a corporation of a contraet not prevlously authorized is 
more easily Inferred where the coriwration recelves and retalns prop- 
erty under it. 

In Bankruptcy. In the matter of the National Piano Company, 
bankrupt. On review of order of référée disallowing claim. Re- 
verséd. 

Percy A. Atherton and Swift, Friedman & Atherton, ail of Bos- 
ton, Mass., for trustées. 

Samuel D. Elmore, of Boston, Mass., for creditor. 

MORTON, District Judge. The facts are stated in the referee's 
certificate. Except as herein otherwise indicated, I agrée with his 
conclusions. It is unnecessary to restate ail the somewhat compli- 
cated facts, and I shall only refer to such as are significant on the 
view of the case which seems to me to be the correct one. 

By a written contraet dated February 3, 1913, and executed in 
the bankrupt's name by Jewett, its président, the bankrupt agreed 
with the claimant, Kilmer, to purchase from him 318 shares of its 
own preferred stock at par. Deliveries were not to begin until July, 
1916 (more than three years ahead), and were then to be at the rate 
of 3 shares per month; payment being due on delivery. The claim- 
ant agreed to hold his stock and to make deliveries as specified. This 
contraet was part of a much larger transaction, or séries of trans- 
actions, whereby Kilmer, who up to that time had held the largest 
single interest in the bankrupt company and had been its treasurer, 
was ehminated from its management, and the company's affairs were 
put into the hands of a group of younger men. Kilmer transferred 
to the company his entire stock holdings, 710 shares, and received in 
return the new preferred stock and the contraet to repurchase it hère 
in question. He also resigned as treasurer and director. 

At this time the company was not merely solvent; it was decid- 
edly prospérons, and its common stock appears to bave been worth 
par. Ail the stockholders, except possibly those owning a few scat- 
tering shares, knew of the contraet and made no objection to it. Ail 
the directors knew about it, and apparently approved of it; certain- 
ly none of them objected at any time. There never was any vote of 
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thc (îirectore aiitliorizing or ratifying the contract; and on thîs ground 
the learned référée has found that it was not binding on the bank- 
rupt Company. 

[1, 2| Witli this finding (or ruling) I am iinable to agrée. The 
corporation was a 'close one, in which but few persons were inter- 
ested, nearly ail of whom were actively connected with its manage- 
ment. Such concerns frequently act informally — as this one had 
constantly done — and are careless about their votes and records. If 
action, not ultra vires, is taken in the name of the corporation by an 
officer or agent assuming to act for it, and is known to and approved 
by the persons intrusted with the management of its afïairs, the cor- 
poration is bound, without any formai vote. "Authority in the agent 
of a corporation niay be inferred from the conduct of its officers or 
from their knowledge and neglect to make objection, as well as in 
the case of individuals." Wells, J., Sherman v. Fitch, 98 Mass. 59, 
64 (quoted with approval in York v. Mathis, 103 Me. 67, 79, 68 Atl. 
746). See, too, North Anson Lumber Co. v. Smith, 209 Mass. 333, 
337, 338, 95 N. E. 938. Such authority or ratification is more eas- 
ily inferred where, as hère, the corporation receives and retains 
property under the contract in question. Kelley v. Newburyport Horse 
Railroad Co., 141 Mass. 496, 6 N. E. 745. 

[3] The contract itsclf says explicitly that the corporation is to 
repurchase the preferred stock. The learned référée fînds, however, 
that it was understood by the parties in interest that the purchase was 
in fact being made by certain individuals connected with the company, 
and that it was known to Kilmer not to be "a bona fîde purchase by 
this corporation" of the stock. Just what this finding means, when 
applied to the facts, is not entirely clear. A lack of bona fides usu- 
ally implies déception practiced on somebody to his loss. That was 
not true in this case. The persons assenting to the contract com- 
prised, as has been said, everybody substantially interested in the 
National Piano Company. There is no finding that, at the time when 
the contract was made, anybody expected the corporation to become 
insolvent, or had any intention of thereby defrauding its creditors, 
nor that the contract had that resuit. No objection is made by per- 
sons who afterwards bought stock in the corporation, and nobody 
ever disputed the validity of the contract before the trustées in bank- 
ruptcy did so. The few stockholders, not explicitly or tacitly assent- 
ing, never made any objection to it. Neither the corporation nor its 
trustées in bankruptcy can now avail themselves of rights which such 
stockholders might hâve had. Merchants' Bank v. Gitizens' Gasiight 
Co., 159 Mass. 505, 511, 34 N. E. 1083, 38 Am. St. Rep. 453. Even 
if the contract results in a large claim which is proved in compéti- 
tion with the marchandise creditors, it is not on that account invalid 
or unenforceable. Wm. Filene's Sons Co. v. Weed et al., 245 U. S- 
597, 38 Sup. Ct. 211, 62 L. Ed. 497. 

The learned référée was apparently of the opinion that through the 
contract Jewett and his associâtes intended and expected eventual- 
ly to acquire personally the stock which Kilmer transferred to the 
company, and to use the company's assets in paying him for such 
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stock, and that this purpose was known to Kilmer and rendered the 
transaction invalid. The corporation being solvent at the time, and 
the efïect of the transaction not being to make it insolvent, it is dif- 
ficult to see who, excepting other stockholders, could object to such 
an arrangement. Abele v. Meagher Co., 41 Am. Bankr. Rep. 638, 
227 Mass. 427, 116 N. E. 805. Jewett and bis associâtes owned most 
of the other stock. Whether they bought in the Kilmer stock and 
kept it in the company's treasury, or whether they bought it and 
afterwards distributed it by a stock dividend or distribution of prop- 
erty in specie, makes, under the circumstances, very httle différence. 

It does not seem to me that Kilmer understood he was selhng to 
Jewett and his associâtes, and not to the corporation. Admittedly 
Kilmer's common stock was transferred directly to the company; 
the contract to repurchase the preferred was made with him in its 
name, as part of the considération for his common stock ; other parts 
of the transaction not necessary to describe were to be, and were, 
carried ont by the corporation itself. Many facts might be referred 
to, ail showing clearly that Kilmer was deaHng with the bankrupt 
corporation, not with Jewett and his associâtes, as the learned réf- 
érée intimâtes. The corporation had power to buy its own stock (Dupée 
V. Boston Water Power Co., 114 Mass. i7), and I see no sufficient 
reason why, if ail parties in interest chose to make such a transaction, 
they were not free to do so. 

Kilmer's proposition to sell his stock to Jewett after the corpora- 
tion had got into financial difïïculties was obviously predicated upon 
the supposition — although there is no categorical évidence to that 
effect — that the company (which Jewett was then attempting to re- 
organize) would be glad to release Kilmer from his obligations there- 
under. Certainly it does not in my opinion warrant disregarding, 
not only the explicit language of the contract as the parties made it, 
but also the fundamental character of the transaction in which they 
were engaged. 

It is true that at the time of the contract Kilmer was one of the 
directors; but it is equally true that he had then agreed to sell out, 
and immediately afterwards ceased to be an officer of the corpora- 
tion. Its management was left in the hands of the men who had ar- 
ranged with him to retire. The contract originated in their sugges- 
tions and was made with their full approval. For three years 
nobody connected with the corporation took any steps to hâve it dis- 
affirm its action. It allowed Kilmer to hold his preferred stock dur- 
ing that time, supposing that he had a valid contract. Meanwhile, 
largely through the mismanagement of the company's afïairs by 
Jewett and his associâtes, the stock became worthless. Kilmer had 
nothing to do with the mismanagement, and there is no reason why 
he should shoulder loss occasioned by it. If it was desired to hâve 
the company relieved of the contract — and there is no évidence that 
it was ever so desired — prompt steps to that end should hâve been 
taken in justice to Kilmer. 

The findings of the learned référée, so far as inconsistent with 
this opinion, are set aside; his decree is vacated, and one may be 
entered allowing the claim. 
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THE ADELINE. 
(District Court, N. D. Florîda. July 8, 1918.) 

1. JuDiciAL Sales <®=50(1)— Perisiiable Phoperty— Title. 

Sale ot' proiierty as perlshable under order of court, pursuant to stat- 
utes authorlzlng such sales to avoid détérioration and accumulation of 
costs, will conter a good title in the purcliaser, witliout regard to tlie 
title or interest of the défendant, or the extent of liens fastened thereon 
by the common or statutory law. 

2. Maritime Ijcens <3=48— Pebisiiable Pbopebty— Sales by Obdeb op State 

Court. 

The sale of a boat subject to admiralty Jurisdiction under process of a 
State court, under statutory provisions, as perlshable property, does not 
e.xtinguish a maritime lien for supplies advauced prior to the proceed- 
ings and sale, espeeially in view of Const. U. S. art. 3, § 2, relàting to ad- 
miralty jurisdiction. 

In Admiralty. Libel by A. M. Hyer, trading as the Hyer Launch 
Company, against the gasoHne launch Adeline, for supplies and ma- 
terials furnished. Exceptions to answer sustained. 

John P. Stokes, of Pensacola, Fia., for libelant. 
Watson & Pasco, of Pensacola, Fia., for respondent. 

SHEPPARD, District Judge. This case involves the question of 
whether or not the sale of a boat, the subject of admiralty jurisdic- 
tion, under a state statute, as perlshable property, would extinguish a 
maritime lien for supplies. The Hyer Launch Company libeled the 
launch Adeline for supplies furnished the launch, which was employed 
in the usual commerce of such craft in the harbor of Pensacola. Be- 
fore admiralty process was run against the launch, it was seized un- 
der an attachment issued out of the ju.stice of the peace court of Es- 
cambia county, Fia., at the suit of James Johnson against the Pensa- 
cola Fertilizer & Oil Company, as the property of the latter. In the 
proceedings in the state court an order for the sale of said launch as 
perishable property and Hable to détérioration was obtained, and the 
boat was sold in conformity to the statute of Florida in such case pro- 
vided. The sale was had in due course, and the claimant took pos- 
session under a bill of sale, pursuant to the purchase at public sale 
according to law. In addition to the facts hère summarized, the an- 
swer alleged that the lien of libelant, if any, existing prior to the sale 
of the launch as perishable property, was by such sale forever re- 
leased and discharged, 

[1] It is alleged, and not denied, that the libelant had knowledge of 
the proceedings and sale under the process of the state court, but de- 
ferred taking any action until the launch was delivered to the pos- 
session of the purchaser, when the libelant caused the admiralty pro- 
cess out of the United States District Court to issue against the Ade- 
line for materials and supplies. Consequently there is submitted by 
this record the question : Does the sale of a boat subject to the ad- 

<g=>For othev cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests à Indexe» 



954 252 FEDERAL REPORTER 

miralty jurisdiction, under process of a state court under statutory 
provisions, as perishable property, extinguish a maritime lien for sup- 
plies advanced prior to the proceedings and sale under order of the 
State court? That a sale of property as perishable under order of 
court, pursuant to statutes authorizing such sale to avoid détériora- 
tion and accumulation of costs, will confer a good title in the pur- 
chaser, without regard to the title or interest of the défendant, or ex- 
tent of claims or liens fastened thereon by common or statutory law, 
is very well settled. Young v. Kellàr, 94 Mo. 581, 7 S. W. 295, 4 
Am. St. Rep. 405 ; Meyer v. SHgh, 81 Tex. 336, 16 S. W. 1022 ; Par- 
tin & Orendorff v. Howard, 16 S. W. 861 ; Jones v. Springer, 15 N. 
M. 98, 103 Pac. 265. 

[2]_The case of Taylor v. Carryl, 20 How. 583, 15 L. Ed. 1028, 
wberein the Suprême Court reviewed the same case from the Su- 
prême Court of the state of Pennsylvania, which inferentially ap- 
proved the doctrine of the state court that admiralty liens might be 
discharged from the ship and transferred to the proceeds, is urged 
by claimant as authority that the maritime lien reattaches to the pro- 
ceeds, or whatever is substituted for it, and it also is argued, by 
analoçy to the rule which allows the master, in case of necessity, to 
sell his ship in a foreign port, and pass good title to the purchaser, 
that. when a court of compétent jurisdiction adjudicates the sale of a 
boat as perishable property, such sale divests the maritime lien against 
the ihing itself, and substitutes the proceeds therefor. The real ques- 
tion, however, decided, and the law upheld by the décision, in Taylor 
V. Carryl, is the well-established rule of comity, that the court first 
acquiring jurisdiction has the right to maintain it against any other 
jurisdiction until the first jurisdiction is exhausted or voluntarily re- 
leased. Ânything more is expressly disclaimed by the court in that 
case, in the conclusion of the opinion, where it is said : 

"The vIew we hâve taken of this cause i^nders It unnecessary for us to 
consider any (question relative to the respective liens of the attaching credi- 
tors, and of the seamen for wages, or as to the efCect of the sale of the 
property as chargeable or as jherishable upon them." 

In the dissenting opinion by Chief Justice Taney in the same case, 
supra (20 How. text 585, 15 L. Ed. 1028), is announced the correct 
doctrine as to the exclusive jurisdiction of the admiralty in the en- 
forcement of maritime liens. Said the Chief Justice : 

"Tlie Constitution and lavv's of the United States confer the entire admiral- 
ty and maritime jurisdiction expressly upon the courts of the gênerai govem- 
ment ; and admiralty and maritime liens are therefore outside the Une which 
marks the authority of a common-lavr court of a state, and excluded from its 
jurisdiction. Aiid if a common-law court sells the vessel to which the lien 
has attaehed, upon condemnatlon, to pay the debt, or on account of its 
perishable condition, it must sell subject to the maritime liens, t\nû they will 
adhère to the vessel in the hands of the purchaser, and of those clalming under 
him." 

This view has since been adopted ând consistently followed by the 
fédéral courts, notably in The Êottawanna, 21 Wall. 558, 22 L. Ed. 
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654; The Elexea (D. C.) 53 Fed. 364; The Chapman (D. C.) 62 Fed. 
939. Moreover, section 2 of article 3 of the Constitution extends the 
judicial power of the United States to ail cases of admiralty and mari- 
time jurisdiction. It has been repeatedly held that, in the absence 
of any législation on the subject by Congress, the gênerai maritime 
law as recognized by the fédéral courts constitutes a part of the na- 
tional law, applicable to matters within the admiralty and maritime 
jurisdiction. The Lottawanna, supra; Butler v. Boston S. S. Co., 
130 U. S. 552, 9 Sup. Ct. 612, 32 L. Ed. 1017; Workman v. New 
York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. 

In the récent case of Southern Pacific Company v. Marie Jensen, 
244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, where was brought un- 
der review the applicability of the Eniployés' Compensation Act of 
New York for injuries sustained while loading a ship in the harbor 
of New York, the court, af ter conceding that the maritime law may be 
changed or afïected to some extent by state législation, citing, for ex- 
ample, a lien by state statute upon a vessel for repairs in her home 
port, imposing pilotage fées, the right to recover in cases of death, 
concludes : 

"Equally well establlshed Is the rule that state statutes may not contravene 
an applicable act of Congress, or affect the gênerai maritime law beyond 
certain limlts. • • * And plalnly, we think, no such législation is valld, if 
it contravenes the essentlal purpose expressed by an act of Congress, or works 
material préjudice to the characteristic features of the gênerai maritime law, 
or interfères with the proper harmony and uniformlty of that law in its 
international and Interstate relations." 

Const. art. 3, invests the fédéral District Courts with exclusive 
cognizance of ail civil cases of admiralty and maritime jurisdiction, 
"saving to suitors in ail cases, the right of the common-law remedy 
when the common law is compétent to give it." The remedy by sale 
of boat property given by state statute on the theory of necessity is 
inapplicable, and cannot be said to be an appropriate cornmon-law 
remedy, to say nothing of its invasion of the admiralty jurisdiction of 
the fédéral courts, which demonstrates its repugnancy to the Constitu- 
tion. 

It follows that the exceptions to the answer must be sustained. 
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In re DRIVER. 
(District Court, D. New Jersey. Septeinber 16, 1918.) 

1. Bankruptcy <©=391(1) — Pebson Subject to Adjudication— Burden of 

Proop. 

Petitloniiig creditors hâve the burden of showlng that the debtor did 
not fall within the classes exenipted by Bankruptcy Aet, § 4b (Comp. St. 
1916, § 9588); but proof that practically ail of the Indebteduess arose 
from ventures having no connection whatever with the farm industry 
cast on debtor, vvho contended that he was a fterson engaged chiefly in 
farmiug, the burden of establishing that fact. 

2. Bamkruptcy <S=568 — Persons Subject to Adjudication— Person Chieelt 

"Engaged in Farming." 

A so-called retlred farmer, who Incurred conisiderable Indebtedness in 
Indorsing notes In purely commercial ventures, held not a person chlelSy 
"engaged in farming," within Bankruptcy Àct, § 4b (Comp. St. 1916, § 
9588), so as to be exempt from liivoluntary pétition, even though he at 
tihies assisted his son, to whoin he had rented bis farm. 

[Ed. Xote. — For other définitions, see Words and Phrases, First and 
Second Séries, Engage.] 

In Bankruptcy. In the matter of Franklin Driver, an alleged bank- 
rupt. On motion to confirm the spécial master's report recommending 
adjudication. Motion granted. 

Wilson & Carr, of Camden, N. J., for petitioning creditor. 
John B. Avis, of Woodbury, N. ]., and E. C. Waddington, of Woods- 
town, N. J., for debtor. 

REIvIySTAB, District Judge. The question to be determined is 
whether Franklin Driver was "a person engaged chiefly in farming or 
the tillage of the soil," so as to bring him within the exemption of sec- 
tion 4b of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 547 
[Compi St. 1916, § 9588]). The spécial master, to whom the issues 
raised by the creditor's pétition and the debtor's answer were referred, 
concluded that he was not, and recommended that he be adjudicated a 
bankrupti The debtor has but little interest in thèse proceedings. The 
contest really is between his secured and unsecured creditors. If the 
master reached the right conclusion, ail creditors will share alike ; oth- 
erwise, those who obtained judgments (some on confession) will take 
to the exclusion of the others. Whether a debtor is within the ex- 
empted class is a question of fact, to be determined in each case on 
its own facts. 

A caref ul reading of the testimony in this case leads me to adopt the 
master's recommendation. The debtor was the owner of three farms, 
and at one time was unquestionably a farmer. In 1912 he moved from 
the farms he had theretofore occupied to a dwelling which he had built 
in a town near by, where he has since lived. He sold ail his stock and 
farming implements and rented his farms on shares. Two of thèse 

®=3For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Dlgests & Indexes 
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were so rented by his youngest son at and for some time before thèse 
proceedings were begun. During the last two years of the period that 
the debtor rented his farms, he indorsed a number of notes used by 
others in the promotion of several commercial ventures. What Driver 
expected to realize f rom thèse ventures is not clear. He, though prod- 
ded to do so, could not or would not give an intelligent account why 
he indorsed such notes, or what he was to get for thus lending his 
crédit. He held stock in one of the enterprises thus aided, and he ad- 
mits that he expected to gain something by reason of his indorsements. 
Thèse notes were not paid at maturity, and Driver found himself obli- 
gated to pay sums aggregating an amount far exceeding the value of 
his property. He admits that he has practically no other debts, so that, 
except for his ventures into fields foreign to farming or tilling the soil, 
he would be substantially free of ail indebtedness. However, that fact 
is not controUing upon the question of the bankruptcy court's jurisdic- 
tion, any more than is the fact that, unless the court can administer his 
property, some creditors will be favored over others. 

[1] But such facts are not to be ignored, as not possessing any per- 
suasive force. The latter is contrary to the manifest purpose of the 
Bankruptcy Act, and the former is so exceptional as to suggest that it 
is not likely to exist when the debtor is chiefly engaged in farming or 
tilling the soil. In re Leland (D. C.) 185 Fed. 830, 832, 25 Am. Bankr. 
Rep. 209. While, on the question of jurisdiction, the burden is on the 
petitioning creditors to show that the debtor is not within the exempted 
class, that burden is fuUy met when, as in this case, it is shown that 
practically ail the indebtedness arose f rom ventures having no connec- 
tion whatever with the farming industry. After such a showing, the 
burden shifted to the debtor, to prove that he was within the exempted 
class. 

[2] Has he met this burden? During the period that the son rented 
thèse farms, the debtor occasionally helped him in working them. This 
service and a little gardening, which the debtor carried on for the 
benefit of his own table, constitute ail the tilling of the soil which he 
has performed since he retired from active farming in 1912. Except 
for so helping his son, there would be nothing to support the debtor's 
claim that he was exempt from involuntary bankruptcy, for surely 
mère gardening for his own use would not entitle him to exemption. 
He had no control over the opérations of any of his farms, and he had 
no responsibility for their management. His service to his son was 
rendered during a period when farm labor was abnormally scarce, and, 
although both father and son say that the father was to render such 
help as a part of the agreement under which the son rented his two 
farms, such services in the related circumstances must be considered as 
an accommodation, given in case of necessity, rather than a definite em- 
ployment as a farmer or tiller of the soil. From the time that the 
debtor sold his stock and farming implements, and rented his farms, 
he became what is popularly known as a "retired farmer." His raising 
garden products for his own use did not keep him within the exempted 
class, nor was he restored thereto because he subsequently, under the 
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Stress of labor shortage, occasionally helped his son in the planting or 
marketing of the erops. 

The father's help at thèse times, in principle, differs in no way from 
that rendered by his daughter during the same period. What more nat- 
ural than that they should come to the son's and brother's rescue when 
labor was needed and could not be had from outside sources. Could 
the daughter be held to be exempt because she rendered such service ? 
Manifestly not. Why, then, the fàther? Paternal interest in his 
youngest son's farming venture and solicitude for the crops, lest they 
should suffer from lack of help, sufficiently account for the father's aid 
in this case. That such shortage of labor was anticipated when the 
agreement to rent thèse farms was made shows foresight, but does not 
require a différent conclusion. That paternal interest did not furnish 
the only motive for making the promise or rendering the help, and 
that the f ather, in helping out his son, was also helping himself , through 
his share of the crops, do not change the character of the service thus 
rendered by him, and bring him within the exempted class. 

In view of Driver's retirement from active farming and his entrance 
into the field of spéculative financial ventures, from which ventures 
resulted practically his entire indebtedness, the occasional services ren- 
dered by him on the farms rented to his son cannot be said to stamp 
him as "a person engaged chiefly in farming or the tillage of the 
soil," within the meaning of the Bankruptcy Act. 

A decree adjudicating Driver a bankrupt will be made. 
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In re WKBSTER LOOSB LEAF FILING CO. 

(District Court, D. New Jersey. September 19, 1918.) 

Bankhuptcy <ê=»365 — ^Trustée— Account— Surchabging. 

A trustee's paramount duty Is to conserve and advance the Interests 
of the bankrupt estate, and If he fails to keep himself clear of alliances 
which tempt to make the estate's interest subordinate to his own, he 
must account, not only for losses sufCered, but for gains made by hlm; 
hence, where trustée, through the médium of his wife as a duramy, en- 
tered into a partnershlp wlth a salesman and made profits in dealing with 
the trust estate, he must account therefor. 

In Bankruptcy. In the matter of the bankruptcy of the Webster 
I/Dose Leaf Filing Company, bankrupt. On review of referee's order 
refusing to surcharge the trustee's account. Reversed. 

See, also, 240 Fed. 779. 

Wm. Huck, Jr., of New York City, for objecting creditor. 
Raymond, Mountain & Marsh, of Newark, N. J., for trustée. 

RELLSTAB, District Judge. The refusai of the référée to sur- 
charge the account of the trustée is hère for review. The trustée had 
been previously removed by this court. The référée found that, under 
cover of his wife, he had entered into partnership with a salesman em- 
ployed by him while he was continuing the bankrupt's business ; that 
he paid to such copartnership considérable sums of money as com- 
missions, of which there had been paid to his wife the sum of $610. 
The référée considered this arrangement as one for the benefit of the 
trustée, and an effort on his part to secure more compensation for his 
services than could be allowed him under the Bankruptcy Act. For 
this reason he denied him any commissions, but declined to surcharge 
his account with the moneys so paid to his wife. In his certificate, aft- 
er giving his reasons for disallowing commissions, the référée said : 

"That leaves one question, and that is. In addition to being deprlved of 
his commissions as trustée, should he be surehnrged wlth the amount that 
he or his wife, which, of course, means himself under the flndings, recelv- 
ed from the copartnership of Mrs. Moeller and Mr. Hobble? I hâve not been 
able to reconcile my mind upon that one point, and I shall reserve décision 
vipon that. If eounsel wish to fumlsh me with any further authorities as to 
the law upon that subject, I shall be very glad to get them. The surcharge, 
If any, wlll be fixed at $610, instead of $960. At a later date, both eounsel 
for the trustée and eounsel for the objecting credltors filed briefs, which are 
herewith inclosed and made a part of this report. An order was then made 
that no surcharge be made, and from this order the objecting credltors hâve 
filed a pétition for review." 

The référée gave no reasons for refusing to surcharge, and the only 
reason assigned by eounsel for the trustée, on the argument hereof , was 
that as the estate suffered no loss no surcharge could be made. How- 
ever, this, even if true, as pointed out by the court on the argument, 
is not the test in matters of this character. The trustee's paramount 

^=»For other cases see same toplc & KEY-NVMBER lu ail Key-Numbered Dlgests & Indexes 



960 252 FEDKBAL EEPORTER 

duty is to conserve and advance the interests of the estate intrusted to 
him. This he Can do only by keeping himself clear of alliances which 
tempt him^ to make the estate's interest subordinate to his own. If he 
f ails in this particular, he must account, not only for losses sustained by 
the beneficiaries, but for gains made by him in dealing with the trust 
estate. Michoud v. Girod, 4 How. (45 U. S.) 503, 555, 11 h- Ed. 1076; 
Barney v.,Saunders, 16 How. (57 U. S.) 535, 14 L. Ed. 1047;. Magru- 
der V. Drury, 235 U. Si 106, 119, 35 Sup. Ct. 77, 59 L. Ed. 151 ; In re 
Frazin & Oppenheim (C. C. A. 2) 181 Fed. 307, 104 C. C. A. 529, 24 
Am. Bankf. Rep. 598; Hill v. Hill, 79 N. J. Eq. 521, 526, 549, 82 Atl. 
338, et seq. The rule is a strict one, and there will be no relaxation in 
aid of an unfaithf ul trustée in bankruptcy. The statute fixes the max- 
imum compensation that can be allowed trustées, and no subterfuge, 
by which an increase is sought, will be permitted. See sections 48, 62, 
and 72 (Act July 1, 1898, c. 541, 30 Stat. 557, 562, 800 [Comp. St. 1916, 
§§ 9632, 9646, 9656]). 

In the instant case the wife was made a member of the copartnership 
as the représentative of the trustée. She was not a business woman 
and performed no service for the copartnership. The salesman — a Mr. 
Hobbie, the other member of the copartnership— solicited the trade and 
the trustée furnished the office and kept the accounts. The commis- 
sions, viz. 30 per cent, to 40 per cent., were allowed on ail sales made in 
certain territories, whether secured through the efforts of the copartner- 
ship or not. Whether thèse commissions were excessive is not material, 
but the willingness of Hobbie to share them with the wife or the trus- 
tée is indicative that they were. But if they were no more than would 
hâve been allowed, if paid to others, that would not justify their al- 
lowance in the trustee's account. As was said in Magruder v. Drury, 
supra, 235 U. S. 120, 35 Sup. Ct. 82, 59 L. Ed. 151 : 

"It makes no différence that the estate was not a loser in the transaction, 
or tliat the commission was no more than (he services were reasonably worth. 
It is tlie relation of the trustée to the estate wliich prevents liis dealing in 
sucli way as to malie a personal profit for himself." 

The wife was but the trustee's "dummy," to secure a share of the 
commissions which he bargained for and allowed, and they must be 
treated as paid to himself. The item of $610, being the aggregate 
amount paid to the trustee's wife, cannot be allowed him as "necessary 
expansés incurred * * * j^ (-[jg administration" of this estate, and 
his account must be surcharged by that sum. 

The referee's order, refusing to se surcharge, is reversed. 
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WISE V. BROTIIERHOOD OF T/)COMOTIVB FIREMEN AND 
ENGINEMEN. 

(Circuit Court of Appeals, Elghth Circuit August 26, 1918.) 

No. 5127. 

1. Appeal and Ebrob <S=»673(2) — Record— Evidence — Claim ov Appellee. 

I>efendant's clalin, that there was no proof of autborlty in its président 
and secretary to render It liable for libel in tlieir letters giving reason 
for rejecting claim under one of its accident eertlficàtes, is unavailing on 
error to direction of verdict for it; only part of ail Its constitution in 
évidence being in blU of exceptions, and that part giving them broad 
power in tlie premlses. 

2. LlBFI. AND SlANDER <S=534 "PBIVILEGED COMMUNICATION." 

A communication is prlvlleged, if made bona flde by one havlng an 
interest in the subject-matter to another also having an interest in it, or 
standing in such a relation Uiat It Is a reasouable duty, or is proper, for 
tlie vvriter to glve the information. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Prlvlleged Communication.] 

H. Appeal and Errob <S=3695(3) — Record — Evidence. 

Défendant'» constitution. In évidence in action for llbel based on let- 
ters of its président and secretary to one of its local lodges, giving reason 
for rejecting plaintiffs claim under an accident certificate, not belng 
in the record, it cannot be said there was no évidence of the members 
addressed havlng aii interest in the subject-matter, relative to it, and 
the occasion being prlvlleged. 

4. Appeal and Ekror <S=>673(2) — Record — Evidence. 

Relative to claim in action for libel based on letters of defendant's 
président and secretarj', communicated to a local lodge, rejecting plalntlff's 
claim on an accident certificate and giving reason, that the occasion called 
for raere rejection of clalra, the form of certificate not being in the record, 
it cannot be said the statements dld not relate to défenses provlded for 
by it 

5. Libel and Slander <©=351(1) — Conditional Privilège — Malice. 

Tliough eomniunication be conditionally prlvlleged, one defamed thereby 
may recover, if the statement was made with express malice. 

6. LiiiEL and Slandeb iS=»109 — Privilège — Malice — Evidence. 

Malice, in case of communication conditionally prlvlleged, may be 
proved by showlng Personal fosling between the parties, or by violence of 
language and manner of publication. 

7. Libel and Slander <S=j123(8) — Malice — Question fob Jury. 

Evidence in libel based on conditionally prlvlleged communications of 
defendant's président and secretarj' rejecting plaintifC's claim under acci- 
dent certificate. and giving reason therefor, held to make question of 
malice one for the jury. 

8. Courts iS=>315 — Fbdebal Jurisdiction — Citizenship — Unincorporated 

Society. 

If défendant is an unincorporated soclety, the citizenship of its mem- 
bers détermines the jurisdiction of the fédéral court. 

9. Courts <g=:o280 — Fédéral Courts — Jurisdiction — Détermination. 

That diverslty of citizenship of the parties, neeessary to glve a fédéral 
court jurisdiction, has not been established as it should be, may be no- 
ticed by the court of its own motion. 

Stone, Circuit Judge, dlssentlng. 

<g=3For other cases see oame topic & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
252 F.— 61 
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In Error to the District Court of the United States for the South- 
ern District of lowa ; Martin J. Wade, Judge. 

Action by Frank M. Wise against the Brotherhood of Locomo- 
tive Firemen and Enginemen. Verdict was directed for défendant, 
and plaintiff brings error. Reversed. 

Humphrey Barton, of St. Paul, Mînn. (John H. Kay, of Chicago, 
111., and E. L. Carroll, of Creston, lowa, on the brief), for plaintiff 
in error. 

D. W. Higbee, of Creston, lowa, for défendant in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. In an action for libel a verdict was di- 
rected for défendant at the close of the évidence and plaintiff brings 
error. The parties will be designated as plaintiff and défendant, 
as they appeared in the district court. ' The plaintiff was a member 
of the Brotherhood of Locomotive Firemen and Enginemen, belong- 
ing to a local lodge in lowa, and was the holder of a cértificate is- 
sued by the society promising to pay him $3,000 if he lost, by acci^ 
dent; a hand at or above the wrist. The plaintiff was a fireman on 
a railway engine, and lost his hand because it was run over by the 
wheel of the engine tender. He applied to the society for the pay- 
ment of the $3,000. The offiicer of the society who held the position 
of secretary and treasurer (hereafter called secretary) was charged 
with the duty of examining and passing upon the pfoofs of loss in 
such cases, and the président of the society had the décision of ap- 
peals made to him by subordinate lodges or members. The secreta- 
ry, after, receiving proofs of loss from the plaintiff, made some in- 
vestigations as to the cause of the. injury, including a visit to the 
scène of the injury, in company with the plaintiff, and heard the 
plaintiff's narrative of the manner in which the injury was inflicted. 
The plaintiff told him that he was standing on the step on the left 
side of the tender, when a sudden movemént of the engine forward 
threw him from the step, and his trousers leg was caught by sOme 
protruding part of the step and he was dragged on his back in this 
manner, as the engine went forward 2% car lengths, and then his 
trouser leg let loose and the tender ran over his hand, so that ampu- 
tation was necessary. The plaintiff told him he received no injuries 
other than to his hand. After thèse investigations the secretary wrote 
plaintiff a letter, declining to pay him for the loss of his hand, and 
added : 

"My reason for declining to make payment of the amount of cértificate is 
that I am fully satisfled that the loss of your hand was not an accident, but 
was a self-inflicted injury for the purpose of trylng to eollect the amount of 
the beneficiary cértificate held by you in the Brotherhood of Locomotive Fire- 
men and Enginemen." 

The secretary at the same time sent a copy of this letter to the 
secretary of the local lodge to which plaintiff belonged, with a note 
that the letter was self-explanatory, and the letters were read before 
the members> at a meeting of the lodge. Many of the local lodge 
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members united in a pétition of protest and appeal to the président, 
and the secretary then stated to the président the facts as he under- 
stood them, and the président wrote the secretary of the local lodge 
a letter which contained the f ollowing statement : 

"Tour letter of July 29th, wlth the 'pétition' or 'protest' slgned by a consid- 
érable number of members of Ix)dge 640 in the Wise case, has been received, 
and an investigation condueted by the gênerai secretary and treasurer, accom- 
panied by the gênerai médical examiner, leads to the belief that Brother Wlse 
has deliberately attempted to defraud this Brotherhood. The fac-ts appear to 
be that before he lost his hand he had but recently increased his Insurance to 
$3,000, he had Insurance in the Fidelity & Casualty Company, he had Insur- 
ance in the 'Relief Department' of the C, B. & Q. R. R., he has entered suit 
against the C, B. & Q, R, R. Co. and has now employed an attomey to enter 
suit against this Brotherhood. Thèse circum stances, taken collectively, lead 
us to belleve that there was a deliberate purpose on the part of Brother Wise 
to defraud this Brotherhood. » * * Tliey probably cannot conceive how 
a man would deliberately sacrifice a hand for $6,000, or 5!8,000. You would 
be surprised how many members do sacrifice hands and feet for less money 
than this, in several of whleh cases we hâve defeated the cases in court. 
* * * I urge uix)n the members of jour lodge to not join, even uncoii- 
sciously, in any possible attenipt on the part of any one to defraud this 
Brotherhood." 

The plaintiff subsequently brought suit against the Brotherhood 
for the amount payable by his certifîcate, and the defendant's answer 
alleged as one défense that the in jury was not suffered accidental- 
ly, but intentionally. At the time of trial judgment was entéred in 
favor of plaintifï, by consent of the parties, for the arïiount prayed. 
The libels charged are the statements set forth in the letters which 
hâve been quoted. The answer of the défendant pleaded qualified 
privilège and lack of malice. 

[1] There is no contest made as to the defamatory character of the 
letters, but there is a daim made by the défendant that there was 
no proof of authority of the writers of thèse letters to rénder the 
Society liable for libelous words contained in them. The constitution 
of the défendant was offered in évidence, but only a portion of it is 
contained in the bill of exceptions. That portion gives broad power 
to the président and secretary in managirig the business of the So- 
ciety and in passing upon claims of loss under its certificates. In 
the absence of the remaining portions of the constitution, it cannot 
be said that thèse officers may not hâve had express authority to write 
thèse letters, and to state the reasons to the local lodge for declining 
to make payment. 

[2, 3] The main question in the case is whether, as a matter of 
law, the évidence shows that the défendant is excused from liability 
because the communications were privileged and made in good faith. 
A communication is privileged if made bona fide by one who has an 
interest in the subject-matter to one who also has an interest in it 
or stands in such a relation that it is a reasonable duty, or is propT 
er, for, the writer to give the information. Massée v. Williams, 207 
Fed. 222, 124 C. C. A. 492; National Cash Register Co. v. Salling, 
173 Fed. 22, 97 C. C. A. 334; Merchants' Ins. Co. v. Buckner, 98 Fed. 
222, 39 C. C. A. 19; Locke v. Bradstreet Co. (C, C.) 22 Fed. 771; 
Erber & Stickler v. R. G. Dun & Co. (C. C.) 12 Fed. 526; Newell 
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on Slander and Libel (3d Ed.) §§ 493, 607; Odgers on Libel and 
Slander (5th Ed.) 280. The letters related to a daim of liability by 
the plaihtiff against the défendant, and the évidence offered may hâve 
shown that the members of the local lodge had a financial interest in 
question of the validity of plaintifif's claim. Quite commonly such 
claims are paid by an assessment levied on ail the members of such 
Society, and, in the absence from the record of the constitution, it 
cannot be said that the court did not hâve évidence before it show- 
ing, that the members addressed had an interest in the subject-mat- 
ter. and that the occasion and subject-matter were privileged. 

[4] It is claimed that the occasion did not call for more than a 
mère refusai to make payment of plaintifï's claim and that the reasons 
given fo;r such refusai were not pertinent to the refusai and therefore 
the jury should hâve been allowed to say that the protection of privilège 
was taken from the défendant. Without deciding that a fair state- 
ment of the reasons for making such a décision may not be given in- 
stead of the bare announcement of the resuit reached (see Merchants' 
Ins. Co. V. Buckner, 98 Fed. 222-232, 39 C. C. A. 19), it cannot be 
said on this record that the statements did not relate to legitimate dé- 
fenses claimed by the society. The form of certificate issued by de- 
fendant to plaintiflf was not in the printed record. It is therefore 
impossible to say that the statements made did not relate to condi- 
tions and défenses provided for by the certificate. 

[5, 6] Did the court err in failing to submit to the jury the question 
of malicious publication? Although a communication may be condi- 
tionally privileged, the one defamed may recover if the statement was 
made with express malice. White v. Nicholls, 3 How. 266, Il L. Ed. 
591 ; Nalle v. Oyster, 230 U. S. 165, 33 Sup. Ct. 1043, 57 L. Ed. 1439; 
Massée v. Williams, 207 Fed. 222, 124 C. C. A. 492 ; Odgers on Libel 
and Slander (5th Ed.) 342; Newell on Slander and Libel (3d Ed.) 
§§391, 396, 4%; Folkard on Slander and Libel (7th Ed.) 194. The 
j>roof of malice in such cases may be made by showing personal feel- 
ing between the parties or may be shown by the violence of the lan- 
guage used and the manner of its publication. Newell on Slander and 
Libel (3d Ed.) § 397; Folkard on Slander and Liber (7th Ed.) 193; 
Odgers on Libel and Slander (5th Ed.) 345. 

[7] In the case of White v. Nicholls, supra, it was said, referring 
to privileged communications : 

"And \re think that, In every case of a proceedlng like those just enumerated, 
falsehood and the absence of probable cause will amount to proof of malice." 

The évidence in this case shows that the secretary knew plaintifif's 
statement of fàcts showing an accidentai injury. He had made some 
independent investigation also, but he did not disclose ail that he had 
lèarned by such inquiries. He testified that he had observed the na- 
ture of the ground over which plaintiff said he had been dragged ; that 
he had leamed there was some doubt that the car stép had been 
broken as plaintifï claimed; that the plaintifï had recently increased 
his insurance with défendant. He also believed that in many other 
cases members of his order had suffered voluntary loss of a hand or 
foot in order to receive the insurance. There was no proof that any 
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witness saw the accident cxcept the plaintiff. The secretary testified 
that he believed the statements made in his letter were true. There 
was évidence from which the jury could hâve found them, or some 
of them, to be false, and on that hypothesis it was a question for the 
jury whether they were made without probable cause. The évidence 
that the jury might consider as showing mahce was stronger in the case 
of the president's letter, for he did not testify whether he believed 
his statements to be true or otherwise. For this reason, the judgment 
must be reversed. 

[8, 9] A question of jurisdiction is also suggested by the record. 
The amended pétition states that the plaintiff is a citizen of lowa, 
and that the défendant is a fraternal beneficiary society having its 
principal place of business in Illinois, and not incorporated or organ- 
ized under the laws of lowa. The answer asserts that the défendant 
is an unincorporated society. The proofs do not show whether Or 
not the défendant is a corporation. If the défendant is an unincor- 
porated society, the citizenship of its members détermines the juris- 
diction of the fédéral court. Irving v. Joint Dist. Council, U. B. of 
Carpenters (G. C.) 180 Fed. 896 ; Taylor v. Weir, 171 Fed. 636, 96 
C. C. A. 438; Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 
L. Ed. 800; Fred Macey Co. v. Macey, 135 Fed. 725, 68 C. C. A. 
363; 5 Corp. Jur. 1334-1365. The membership of citizens of lowa in 
the society is indicated by the testimony. The question was not pre- 
sented by counsel but is one that the court ma}' notice. Chicago, R. 
I. & P. Ry. Co. V. Stephens, 218 Fed. 535, 134 C. C. A. 263 ; Fred 
Macey Co. v. Macev, supra; Ta Belle Box Co. v. Stricklin, 218 Fed. 
529, 134 C. C. A. 257; Chicago & A. R. Co. v. Allen, 249 Fed. 280, 
C. C. A. . Diversity of citizenship should be cstablished. 

Reversed, with costs. 

STONE, Circuit Judge (dissenting). The circumstances under which 
the letters were written created a privilège. In my judgment, the évi- 
dence is clear that the privilège was honestly exercised, with no ill feel- 
ing toward plaintiff in error, and under conditions which prevented 
the statements from being regarded as reckless utterances. They were 
genuine opinions, honestly expressed, and hased upon an honest at- 
tempt and investigation to ascertain the truth. 



FIRST TRUST CO. v. ILLINOIS CENT. R. CO. SAME v. CHICAGO & 
N. W. RY. CO. SAME v. NORTHERN PACIFIC RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. August 12, 1918.) 

Nos. 5062-5064. 

1. Courts <g=>;^47 — Fedek.^i, Practice— Intervention — Amendment. 

Wliere, after decree foreclosiug a trust deed on tlie property of a rail- 
road compan.v, interveiiers who asserted tliat tlielr clalms were entitled 
to priority fîled intervening pétitions under Equity Rule 37 (198 Fed. 
x.xviii, 115 C. C. A. xxviU), tliey cannot tliereafter amend ttie pétitions and 
attîiek the validity of the trust deed. 

^=9Fo'r otber casésSee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Eeceivebs <©=>157 — Puiority or Claims. 

The holders of bonds secured by a trust deed on rail rond property held 
not to bave operated the property during the tinie tbat the indebtedness 
due interllne carriers arose, so as to glve such carriers priorlty on the 
ground tliat the indebtedness \ras that of the bondholders. 

3. Rbceivers <@=3l59 — Priobity — Diversion of Income. 

Where no Interest was patd on bonds secured by a trust deed on the 
property of a railroad company during the i)eriod when the clainis of 
intervenersi based on interline freight, etc., arose, interveners are not en- 
titled to priorlty under the usual six months' rule ; there having bren no 
di^'ersion of income. 

Appeal from the District Court o£ the United States for the North- 
ern District of lowa ; Henry T. Reed, Judge. 

Bill by the First Trust Company, as trustée, against the Crooked 
Creek Railroad & Coal Company, in which the Chicago & Northwestern 
Railway Company, the Illinois Central Railroad Company, and the 
Northern Pacific Railway Company separately intervened. From de- 
crees for the interveners (243 Fed. 450), complainant appeals. Re- 
versed in part, and in part affirmed. 

D. M. Kelleher, of Ft. Dodge, lowa (B. J. Price and Clarence M. 
Hanson, both of Ft. Dodge, lowa, on the brief), for appellant. 

James C. Davis, of Chicago, 111., for appellees Chicago & N. W. Ry. 
Co. and Northern Pac. Ry. Co. 

F. H. Helsell and Charles A. Helsell, both of Ft. Dodge, lowa, for 
appellee Illinois Cent. R, Co. 

Before SANBORN and CARI^AND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. The appellant in each of the above- 
mentioned cases on July 21,, 1915, commenced an action against the 
Crooked Creek Railroad & Coal Company to foreclose a trust deed 
executed by the railroad company to the predecessor of the appellant, 
namely, the Milwaukee Trust Company, on January 3, 1911, to secure 
the paytrient of 328 bonds executed by the railroad company on the 
previous day. On February 8, 1916, a decree of foreclosure in the 
usual form was entered in said action. The decree established the 
validity of the lien of the trust deed as of January 3, 1911, on the prop- 
erty described therein, found the amount due on the bonds which the 
trust deed secured to be $116,500 as principal and $6,524.12 as in- 
terest, and ordered a sale of the property described in the trust deed. 
The property conveyed by the trust deed was a Une of railroad extend- 
ing from Webster City, lowa, to Lehigh, lowa, a distance of ahout 18 
miles, together with appUrtenant property, including ceiiain real es- 
tate holdings. The decree also contained the following paragraph : 

"It Is ordered, ad.1udged, and decreed that In the sale and eonveyance of 
the property described in the sald Indenture of trust and flrst mortgage and 
in thls decree described, the purchaser thereof shall take and recelve his eon- 
veyance pursuant to the sale herein ordered, subject to the requirements of 
thls decree that the deniands of ail persons who hâve or may file clainis and 
petltlojis of intervention and vvhose demands shall be determined to be prlor 

^=9For otber cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and paramount to the lien of the mortguge herein foreclosed, shall be pald by 
suCh purehaser or puiehasers into the reglstry «f the court upon the déter- 
mination by the court that such claims hâve priority to sald mortgage. '. The 
purpose and effect of this provision of thls decree shall be to prevent this 
decree from operating as a défense to any claims or demanda against the 
said Croolied Creeli Rallroad & Coal Company, which demands are entitled to 
priority to the lien of the said mortiçage, and such prior rights, if any there 
are, as the same nmy be finally adjudicated and deterœlned, are reserved to 
such preferred claimants." 

The mortgaged property was sold pursuant to the decree of fore- 
closure March 16, 1916, to one Walter R. Dyer, for $112,300.00. On 
April 29, 1916, the sale was confirmed. On October 11, 1915, Novem- 
ber 8, 1915, and April 24, 1916, the Chicago & Northwestern Railway 
Cohipany, the Illinois Central Railroad Company, and the Northern 
Pacific Railway Company, respectively, by leave of court, filed their 
intervening pétitions in the foreclosure suit, praying that certain in- 
debtcdness of the railroad company to said petitioners be allowed and 
declared to be liens on the mortgaged property prior to the lien of the 
mortgage. On April 25, 1916, af ter the decree of foreclosure had been 
entered, the Chicago & Northwestern Railway Company was allowed 
to file an amended pétition in intervention. One of the amendments 
to the pétition set forth facts which it was claimed showed that the 
trust deed was ultra vires and void. On April 26, 1916, after the decree 
of foreclosure had been entered, the Illinois Central Railroad Com- 
pany amended its pétition, by leave of court, by setting forth the same 
facts as the Chicago & Northwestern Railway Company with référence 
to the invalidity of the trust deed. In regard to the intervening pétition 
of the Northern Pacific Railway Company, it was stipulated by counsel 
that the évidence and testimony taken in behalf of either the Illinois 
Central Railroad Company or the Chicago & Northwestern Railway 
Company might be olïered, read, and received upon behalf of the North- 
ern Pacific Railway Company, and its j>etition was treated as amended 
accordingly. The three pétitions in intervention were answered by 
appellant, and testimony was taken. At the time the testimony was 
taken, and at the hearing, appellant objected to the introduction of any 
évidence tending to impeach the validity of the trust deed, as those mat- 
ters were res judicata by reason of the decree of foreclosure. On June 
18, 1917, the trial court entered decrees on the three intervening pé- 
titions, which established the claims of the three interveners as liens 
on the proceeds resulting from the sale of the mortgaged property, par- 
amount and superior to the lien of the trust deed, and also provided 
that if the claims were not paid within 60 days the mortgaged property 
should be again sold for the purpose of paying the claims. The decrees 
entered did not specify the grounds upon which the priority of the 
claims was based. The trial court made no findings of fact except by 
way of certain statements found in a mémorandum opinion which the 
court filed at the time the decrees were entered and except the findings 
in the decrees themselves. The only matters discUssed in the mémoran- 
dum of Opinion as a reason for holding the claims of the interveners 
prior to the lien of the mortgage was the invalidity of the trust deed 
for want of considération, and the fact that it appeared to the trial 
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court that during the time the indebtedness of the several intervenera 
arose the hondholders operated the railroad. The usnal grounds for 
deCjaring préférences as to claims originating within six tnonths prier 
to the appointment of a receiver were not mentioned. The réservation 
in the decree above quoted was made with référence to the intervening 
pétitions then on file, and, whatever effect may be claimed for it, it 
did recognize the lien of the trust deed ; otherwise there could hâve 
been no foreclosure. 

. [t] It remains to be determined, therefore, whether, in view of the 
decrees and the status of interveners, the intervening pétitions filed for 
the ptirpose of securing priority in the payment of claims could be 
amended so as to be for ail practical purposes creditors' bills, seeking 
to subject a fund to the payment of the indebtedness mentioned. We 
are of the opinion that, in view of the decrees already entered and the 
status of interveners, they could not attack the validity of the trust 
deed as ultra vires. It was the trust deed which had produced the 
fund in court. The property was not sold generally subject. to such 
liens as might exist tliereon, but was sold because of the lien of the 
trust deed which was foreclosed. The interveners could not claim an 
interest in a fund which the trust deed had produced and at the same 
time wreck the whole foreclosure proceeding. Equity Rule 37 (198 
Fed. xxviii, 115 C. C. A. xxviii) provides: 

"Any one elalmlng an înterest. in the Utlgatlon may at any time be permltted 
to assert his right by intervention, but the intervention shall be in subordi- 
nation to, and in récognition of, the propriety of the main proceeding." 

This rule fixes the gênerai status of an intervener, and, with the de- 
cree of foreclosure, precluded the interveners from asserting a préf- 
érence to the Hen of the trust deed by showing that such lien was void. 
An attack by the interveners which destroyed the trust deed would 
not establish priority, because priority recognizes the lien of the trust 
deed, and the interveners did not occupy the position of judgment cred- 
itors. We conclude therefore that the priority of interveners' claims 
could not be based on the invalidity of the trust deed. 

[2] We come now to the other proposition discussed by the trial 
court, in regard to which it seemed to be of the opinion that the hond- 
holders were operating the railroad at the time the indebtedness of the 
interveners arose. We do not think the évidence sustains the charge 
made. In the agreement of August 18, 1910, between George E. Bum- 
ham and Charles ly. Burnham, président and secretary of the Crooked 
Creek Railroad '& Coal Company, representing the stockholders of said 
Company, and Homer Loring, the latter agreed to: (1) Electrify the 
Crooked Creek Railroad & Coal Company's properties. (2) Build an 
extension and efïect a junction with the Ft. Dodge, Des Moines & 
Southern Road. It was also provided in this agreement that the Burn- 
haras might designate a majority of the directors of the Crooked Creek 
Railroad & Coal Company, its successor or assigns, and two of the 
gênerai officers, to wit, président and secretary, and that L,oring would 
elect or cause to be elected such of the directors and officers so nom- 
inated. 
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The évidence in the record shows that the last provision of the 
contract was carried out by Loring, but it also clearly appears that 
the bondholders did not operate the Crooked Creek Rai]road_ during 
the time the indebtedness of the interveners arose. We think the 
évidence establishes the fact without much dispute that Loring, through 
the Ft. Dodge, Des Moines & Southern Railway, operated the road 
during the time the interveners' indebtedness arose, so that it canriot 
be said on the record that the indebtedness of the Crooked Creek Road 
to the interveners is the indebtedness of the bondholders. It is sUg- 
gested that the bondholders were also the stockholders. We do not 
think that under the contracts in évidence this can be true ; but, what- 
ever may be the fact, the bondholders in fact did not operate the road. 
So we find no reason for holding the claims of interveners superior to 
the mortgage on this ground. 

[3] The next contention is that there was a diversion of income 
which ought to hâve been applied to the payment of the claims of 
interveners. This diversion of income is said to hâve arisen because 
the corporation took money from income that ought to hâve gone to 
the payment of interveners' claims and used it to pay interest on the 
bonds. Of the amounts found due to the several interveners, the fol- 
lowing amounts arose within six months prior to the appointment of 
the receiver: Chicago & Northwestern $3,929.36; Illinois Central, 
$1,264.95 ; Northern Pacific, $256.56. 

The indebtedness due to the interveners arose from many différent 
causes. The amount due for each cause is not readily found in the 
record, but the following is a sample of the items which appear in the 
accounts : Interline f reight, lease claims, overcharge claims, appara- 
tus, per diem, water furnished engines, rentals, miscellaneous, loss, 
damages, etc. Thèse are not items generally classed as operating ex- 
pense, and we do not décide that question, but conceding that they are, 
there was no interest paid during 1915 on the bonds, so that there was 
no diversion of income during the time the indebtedness arose. There- 
fore we do not find any ground for estahlishing the amounts which 
arose within the six months' period as préférences. In the case of 
Chicago & A. R. Co. v. U. S. & Mexican Trust Co., 225 Fed. 940, 
141 C. C. A. 64, Judge Sanborn, in delivering the opinion of this court, 
laid down the following rules of law governing the matter of préfér- 
ences in cases like the one under considération and cited ail the cases 
existing at that time upon the subject: 

"It Is true that a niortgagee of the property and Income of an operating 
railroad oompany iinpliedly agrées that the eiirrent expenses of the ordlnary 
opération of the railroad for wages, supplies, materials, and such necessitles of 
opération for six months before the impounding of the income for its benefit, 
may be flrst paid out of the gross income of opération, before that net income 
arlses whieh the mortgagee's lien holds fast, and that a court of equity ad- 
mlnlsterlng railroad property in a foreclosure suit may prefer unpald claims 
for such éurrent expenses Incurred within six months before the impoundlrig 
of the income to the claims of bondholders secured by a prior mortgage in its 
distribution of the surplus income of the property, and that if income bas 
been dlverted from the payment of such current expenses, leaving some. of 
them unpald, to the payment of other debts of the mortgagor not in thi^ 
preferentlalclass, the court may restore from the proçeeds of the corpus of 
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the property the amount tlnis dlvertcd and apply It to the payment of such 
current expenses. But If there lias beeu no diversion there can be no restora- 
tlon, and the amount of tlie restoration cannot exceed the ainount of the di- 
version." 

The discussions of counsel on both sides of the questions involved 
on this appeal hâve taken a wide range ; but, in view of the record, 
we are of the opinion that we cannot go into matters of gênerai equity 
as we might do on a gênerai creditor's bill. 

It results from what we hâve said that the decrees below, in so far 
as they decree a priority in favor of the claims of interveners over the 
lien of the trust deed, must be reversed, but otherwise affirmed; and 
it is so ordered. 



FIRST TRUST CO. v. OGDEN CONSOL. COAL CO. (and five other cases). 

(Circuit Court of Appeals, Kighth Circuit. August 12, 1918.) 

Nos. 50(35-5070. 

JuDGMENT <S=>714(3) — C0NCLU.SIVEKESS — Res Judicata. 

A decreé, flndinfr that certain claims agalnst a railroad company were 
entitled to priority over a mortgage, is not a conclusive adjudication 
that other and posslbly siinilar claims were entitled to priority, but that 
question is open for adjudication. 

Appeal from the District Court of the United States for the Northern 
District of lowa. 

Suit by the First Trust Company against the Crooked Creek Rail- 
road & Coal Company, in which the Ogden Consolidated Coal Com- 
pany, the Ft. Dodge, Des Moines & Southern Railroad Company, James 
E. McGrath, the Charles Younkee Lumber Company, G. W. & J. D. 
Fortney, and the National Sewer Pipe Company separately intervened. 
From decrees for interveners, complainant appeals. Reversed in part, 
and otherwise affirmed. 

D. M. Kelleher, of Ft. Dodge, lowa (B. J. Price and Clarence M. 
Hanson, bbth of Ft. Dodge, lowa, on the brief), for appellant. 

B. B. Burnquist and Frank Maher, both of Ft. Dodge, lowa (Max 
Hemingway, of Webster City, lowa, on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. Thèse are appeals from decrees entered 
establishing the claims of the several appellees as prior liens to the lien 
of the trust company in a mortgage foreclosure casé. By stipulation 
of counsel, thev hâve been submitted on one record and hâve been 
brief ed as one case. 

An inspection of the record shows that there was no évidence oflfered 
teîiding in any way to establish the priority of the claims, except the 
decrees in cases Nos. 5062, 5063, and 5064, appealed to this court and 

this day decidéd. 252 Fed. 965, C. C. A. . The decrees that 

were offered îii évidence were not res judicata of the questiotis involv- 

<8=»Por otief cases see same topic & KÈY-NUMBBR in ail Key-Numbered Digeàta & liideXes - 
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ed in thèse cases. The fact that the Chicago & Northwestern Rail- 
way Company, the Ilhnois Central Railroad Company, and the North- 
ern Pacific Railway Company had obtained a decree estabHshing the pri- 
ority of the claims of said roads as against the lien of the trust company, 
did not détermine the question as to whether there ought to be a priority 
allowed as to thèse claims. Of course, if the facts were the same, the 
court would prohably follow its décision in the other cases; but no 
one could tell prior to the trial of thèse actions whether the facts would 
be the same or not. The trust company was entitled to défend each 
case as it came along. Moreover, we hâve this day decided in the 
other appeals that no reason existed for declaring priority as to the 
claims of the other roads, so the évidence in thèse cases failed for two 
reasons, first, the decrees were not res judicata, second, the portion 
of the same declaring a priority has been reversed, so it results that 
the decrees in the présent cases must be reversed so far as they décide 
the claims of appeîlees to be superior to the lien of the trust company 
and otherwise afïirmed, and it is so ordered. 



NORTHERN WYOMING L,AND CO. v. RTITLER et al. 

(Cii'cuit Court of Appeals, Eijflith Circuit. August 12, 1918.) 

No. 5057. 

1. VeNDOB and PUECIfASEE <S=140 — CONTIÎACTS — CONSTRUCTION. 

An offer b,v défendants to pnrchase lauds from plaintiff on certain con- 
ditions helfl to oWlgate plaintiff. which ac-cepted the same, to furnlsh an 
abstract showlng good merchantable tltle before défendants should be 
re<iuired to do nn.ythin£; thereunder. 

2. CONTRACTS i©=2.3Sf2) — WrITTEN CONTRAC7S — MoniFICATTON. 

A vvrltten contract can be modifled by another wrltten contract, or 
by an exefuted oral agrecment niade uiKjn a good considération. 

3. VENnoB AND PURCIIASER <S=>82 — CoNTKAOTS — BrEACH. 

In an action by plaintiff, the véndor of lands, based on an accepted writ- 
ten proposai by défendants to purchase certain lands, held, that the con- 
dition in the proposai as to the furnlshlng of an abstract by plaintiff 
showing good merchantable title was not modifled by subséquent agree- 
ments, so ns to warrant recovery by plaintiff which had not furnished 
the requlred abstract. 

4. Vendob and Puhchaser «Ss^l.'ïOCS)— C^ontracts — Compliance. 

Where the proposai of the i)iirehaser requlred the vendor to furnish 
an abstract showing good merchantable title, an abstract showing that 
the lands were subjeet (o a niortgage, wbich gave the vendor the privilège 
of seturlng the relcâse of the lands Involved, held not to show a good mer- 
chantable title ; there being no agreement that the lands would be f reed 
from the niortgage. 

Sanborn, Circuit Judge, dissenting. 

In Error to the 'EHstrict Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by the Northern Wyoming Land Company, a corporation, 
against Harry Butler and Viola Butler. Judgment for défendants, 
and plaintifï brings error. Afïirmed. 

(@=»For other cases seesame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indeies 
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Irving F. Baxter, of Omaha, Neb, (Alden, Latham & Young, of 
Chicago, m., and Brown, Baxter & Van Diisen, of Omaha, Neb., on 
the brief), for plaintiff in error. 

T. J. Doyle, of Lincohi, Neb. (Matt Miller, of David City, Neb., on 
the brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. The Land Company, as plaintiff, 
brought this action against the Butlers as défendants, to recover dam- 
ages for the breach of a contract for the sale of land. The complaint 
contained five causes of action. The first cause of action was for 
monèy expended in attempting to remove, at défendants' request, 
certain defects in the so-called Canadian lands which were to be deeded 
to plaintiff in part payment of the lands agreed to be sold to the de- 
fendants. The second cause of action was for money expended by the 
officers and agents of plaintiff in going to Manitoba to examine the 
Canadian lands and in going to Bellwood, Neb., to confer with défend- 
ants. The third cause of action was for moneys expended in pay- 
ing the expenses of one Vincent D. Durmoody for trips f rom Omaha, 
Neb., to Bellwood, Neb., and to Buffalo, Wyo. The fourth cause of 
action was for moneys expended in the employment of attorneys to 
examine défendants' abstract of the Canadian lands. The fifth cause 
of action alleged a breach of the land contract and resulting damages. 

[ 1 1 The trial court directed a verdict against the plaintiff on the 
last foui- causes of action. One of the reasons for the ruling of the 
court on the fifth cause of action was that the évidence showed that 
the plaintiff itself had hreached the contract of sale by failing to fur- 
nish to défendants an abstract showing a good merchantable title to 
the lands which the plaintiff had agreed to sell and convey to the de- 
fendants. The court ruled, as to causes of action numbered 2, 3, 
and 4, that they were matters for which the défendants could not be 
held Hable, especially in view of the ruling of the court that plaintiff 
had breached the contract first. The contract of sale related to cer- 
tain lands located in Wyoming, and arose out of the acceptance by the 
plaintiff of an offer made by défendants November 21, 1913, and modi- 
fied December 23, 1913. The foUowing are material portions of the 
offer of défendants accepted by the plaintiff: 

"Harry Butler and Viola Butler hereby offers and agrées to purchase from 
the Northern Wyoming I/and Company the followlng descrlbed property 
* * * in Johnson county Wyoming, together wlth ail water rights apper- 
tainlng thereto, and to pay therefor the sum of $48,(XM), as follows: Cash on 
delivery of contract for a deed to the above land ; ^ÏSl.OOO balance to be pald in 
three equal annual payments, in one, two, and three years, at 6 per cent, in- 
terest, and to taUe a contract for a deed, and when thère has been 75 per 
cent, of the purchase price paid, a warrnnty deed shall be furnished to pur- 
chaser by the company. ♦ * * In Ihe event this offer to purchase is not 
accepted or that the title to said lands cannot be made a good merchantable 

title, then said sum so paid as earnest money Is to be repald to the sald . 

In case of acceptance of this oft'er the performance of the ternis herecf is con- 
ditinned upon sald Northern Wyoming Land Company furnishing an abstract 
showing a good, merchantable title, and thereafter tenderlng a warranty deed 
to tiie sald Harry Butler and Viola Butler at Bellwood, Nebraska, both par- 
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tles paying ail taxes due or dellnquent prlor to thls date. Thls offer Is to re- 
main open until the 28th day of November, A. D. 1913, at 12 o'clock p. m. and 
acceptance thereof ma y be made at any time prlor to sald date and hour by 
mailing notice thereof to Hurry Butler and Viola Butler at Bellwood, Ne- 
braska, or by other Personal notiflcatlon." 

The time for the acceptance of défendants' ofïer was extended to 
January 31, 1914. January 29, 1914, the plaintifï accepted défendants' 
ofFer. One might draw the conclusion from the main brief of counsel 
for plaintiff that they claimed that the provision of the contract relat- 
ing to the furnishing of an abstract of title by plaintiff was waived 
by défendants by their subséquent acts and déclarations, but in coun- 
sel's brief in reply, it is denied that such is the position of the plaintiff 
and it is explained that the plaintiff's position is that the contract aris- 
ing from the offer and acceptance fixed no time when the plaintiff was 
required to furnish défendants with an abstract showing a good mer- 
chantable title, and therefore, plaintiff was only required to fumish 
the same within a reasonable time before the défendants were entitled 
to a deed, which would be when 75 per cent, of the purchase 
price had been paid. This being the situation, it is further contended 
that it was compétent for the parties to fix a new time within which 
the abstract should he f urnished, and that the évidence shows that this 
was done. It is clear, we think, that on the face of the offer the ab- 
stract was to be furnished before the défendants should be required 
to do anything thereunder. The abstract to be furnished was not 
merely an abstract of title, or a complète abstract of title, but an 
abstract showing a good merchantable title. And such an abstract was 
of great importance to défendants before they should exécute a formai 
land contract for the purchase of the land, as they were required by 
the offer to pay $17,000 in cash "on delivery of a contract for a deed 
to the above land." 

[2, 3] The written contract could be modified, however, by another 
written contract or an executed oral agreement made upon good con- 
sidération. There is no claim that the contract was modified by writ- 
ten agreement, so we must turn to the évidence to see whether there 
was an executed oral agreement made between the parties, changing 
the time when the abstract should be furnished. The plaintiff called 
as a witness one George C. Belt, who testified that as the agent and 
employé of the plaintiff, he called upon the défendants at Bellwood, 
Neb., in May, 1914; that, at this time witness had a contract for a 
deed with him drawn in accordance with the offer of défendants ; that 
Mr. Butler made some objections to the contract, especially with 
référence to the language thereof relating to water rights. In reply to 
thèse objections, witness said he would take them up with the attor- 
neys of plaintiff and see if they could be removed. The contract pre- 
sented at the May meeting contained the following language with réf- 
érence to the abstract : 

"It is further understood and agreed, by and between the parties hereto, 
that the said party of the flrst part shall at the time of the exécution and 
delivery of the said warranty deed, also deliver or cause to be dellvered to 
the said parties of the second part, or their attorney, within 30 days from 
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date, a complète merchantable abstract of tltle to said lands and premlses, 
sliowmg title to sald premises to be in the said party of the first part, or the 
grantor in sald Warranty deed, free from ail liens and incumbrances, but 
subject to ail easemeuts, rights of way, and réservations hereiubelore men- 
tioned, and fumish a complète abstract within 30 days from date." 

Witness called again upon défendants the last of June or the first 
of July, 1914, and had with him a redraft of the proposed contract for 
a deed. With référence to the abstract, the redrawn contract contained 
the following provision: 

"It is further understood and agreed, by and betwecn the parties hereto, 
that the said party of the first part is now having prepared through Its attor- 
ney and the Johnson County Abstract Company of Buffalo, Wyoming, a com- 
plète abstract of title to said lands and premises and that as soon as said 
abstract is flnished and printed or typevvrltten (and if possible within 30 days 
from the date hereof) the said party of the first part shall deliver to the said 
parties of the second part or their attoméys a copy of such abstract, showlng 
the fee-simple title to said premises vested in the said party of the first part, 
and shall at or before the time of the exécution and delivery of the said war- 
ranty deed cause such copy of said abstract to be continned and brought down 
to such date and shall thereupon deliver or cause to be delivered to the said 
parties of the second part, or their attorney, such abstract and continuance 
thcreof, and the said party of the first part does hereby eovenant and agrée 
and warrant that such abstract shall and wlll be a complète merchantable 
abstract of tltle to said lands and premises and that the same will show 
title to sald premises as of such date to be in the said party of the first part, 
or the grantor in said warranty deed, free from ail liens and encumbrances, 
but subject to ail easements, rights of way, and réservations hereinbefore 
mentioned." 

Mr. Butler told witness at this meeting in June that he was through 
with the deal. Witness could not give Butler's language in détail. The 
provisions of the redrawn contract were not discussed. Neither the 
original contract presented to the Butlers nor the redraft were ever 
signed or executed by them. Witness was interrogated with référence 
to the first contract presented to the Butlers and testified as follows : 

"The words on page 3, 'within thlrty days from date,' pertaining to the time 
for furnishing an abstract — is that one of the things he objected to? A. That 
is one of the things he asked, and I think afterwards we put it in down there, 
to furnish a complète abstract. I think that is the same thing; that we were 
to furnish that abstract." 

The witness was subsequently rècalled and asked the following 
question: 

"What, if any, conversation did yov bave at that time (the meeting in June'i 
with the Butlers with regard to closing the transaction? A. Well. we came 
ont for the purpose of closing it, and tbey declined to close it. I don't re- 
call just what the conversation was." 

Vincent D. Durmoody, a witness called by the plaintiff testified that 
he was présent when Belt presented the first contract to the Butlers. 
He was then asked the following question : 

"What did the Butlers say, if anything, they were willing to do as soon as 
a corrected contract should be brought to them? A. Mr. Butler said that when 
they got a corrected contract, and would bave a deed from the Northern Wy- 
oming Company, and also an abstract, then. they were ready to close up." 
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Witness met the Butlers again with Belt in June, 1914. The re- 
drawn contract for the deed and abstract was tendered to the Butlers 
and witness was asked this question : 

"What did they saj- with resspect to going on with the deal? A. Mr. Butler 
told Mr. Belt he would not accept it at ail, and he turned the deal down." 

Then the following questions were asked and answers given : 

"You and Mr. Belt left together, did yoii? A. Yes. Q. Did you return later 
on to see them again? A. I would not say. I gave Mr. Butler the abstract 
and was to return the next day, and I called up from .Schuyler that evening 
and was told by Mr. and Mrs. Butler that they would not accept it at ail un- 
der any considération ; they would not aeeept the abstract. The next morn- 
ing it wfis niailed, or that aftemoon, I believe, It was mailed; uiailed f rom a 
small town, I think nanied Edholm, to Omaha, because it was in Omaha 
the next morning." 

The plaintiff introduced in évidence certificates of the Johnson 
County Abstract Company which were attached to the abstract, which 
plaintiff furnished the défendants; but the abstract itself was not of- 
f ered in évidence until later, so there was no évidence at this time 
that the abstract tendered showed a good merchantable title to the 
land in controversy. The uncontradicted évidence also showed that 
the land, at the time plaintiff refused to enter into the land contract, 
was incumbered by a mortgage in excess of $67,000. This was the 
State of the évidence when the plaintiff rested, and the défendants 
moved for a directed verdict. Subsequently the plaintiff was allowed 
to withdraw its rest and to introduce additional évidence. As bearing 
upon the question under discussion, the plaintiff introduced the full 
abstract of title, which showed that the mortgage for $67,000 contained 
a release provision to the effect that the land which was to be con- 
veyed to the défendants could be released from the mortgage upon pay- 
ment of $55 per acre ; the mortgage covering other lands than those in 
controversy. The plaintiff also introduced a letter written by Matt 
Miller, dated March 11, 1914, in which certain objections were made 
to the abstract furnished by the plaintiff, but no mention was made 
of the particular mortgage now in question. Plaintiff also recalled for 
the fourth time the witness Belt. The witness testified that at the 
meeting in May between himself and the Butlers there was a discus- 
sion about a mortgage existing upon the Wyoming land. The mort- 
gage was spoken of in going over the contract, and the witness ex- 
plained to the Butlers the partial release clause in the mortgage, and 
he made a mémorandum at the time. The witness was then asked the 
question, 

"What did Mr. Butler say about that matterî A. Well, that was our final 
conférence ; this Is the way I thought, that it was perfectly satisfaetory and 
I made this minute hère. Q. Not the way you thought, but what you sald. 
We do not want what you thought. What did Mr. Butler say, after you ex- 
plained to him àbout that mortgage and the release clause in it? A. It was 
satisfaetory. Q. Did you at the time correct that paragraph in accordance, 
with what you and Mr. Butler had said at that time? A. Yes; the corrections 
are hère. Q. And you made those corrections right there in Mr. Butler's 
présence? A. Yes. Q. And Mrs. Butler's? A. Yes. Q. And, as corrected, 
was the paragraph read to them? A. They were right there. I do not know as 
I read it aloud but they saw the corrections after they were made. Q. After 
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the corrections were made, did they ralse any objection to It? Dld they rai«G 
any objection to the first contract after ail thèse corrections were made by 
you, after having gone over the matter with them? A. No," 

On cross-examination, the witness was asked : 

"Now, what was Mr. Butler's spécifie objection to Exhlbit I (the first con- 
tract) on page 3, the"part that pertains to the abstract? A. Well, the spécifie 
objection was that we were not to furnish him an abstract accordlnp: to this 
thlng, the abstract itself, until 75 per cent, was paid, until we fnrnished the 
warranty deed there, and we agreed hère to furnish it rlght away." 

We utiderstand the effect of the testimony of Belt as thus detailed 
to be that the original or first contract that he presented to the But- 
1ers provided that the abstract should not be ftirnished until the time 
of the delivery of the warranty deed ; that the Butlers made objection 
to this and the contract was changed, so as to provide that the abstract 
shotild be delivered within 30 days from the date of the contract. The 
provision of the first contract in relation to the abstract as heretofore 
qnoted is unintelligible vvhen standing alone, but, taken in connection 
with the évidence of Belt, it appears that the language of the excerpt 
referred to was caused by the request of the Butlers that the 30-day 
clause should be added. The second contract, however, in that portion 
of the same heretofore quoted as referring to the matter of the ab- 
tract, is a clear departure from the corresponding clause in the first 
contract, and the fact that Belt, as the agent of the company, presented 
the second contract to the Butlers for signature shows cohclusively 
that, even if it be conceded that the Butlers requested the addition of 
the 30-day clause to the first contract, this was never agreed to by the 
Company, hecause, when the contract was redrafted, an entirely différ- 
ent provision was inserted therein. So the claim that the minds of the 
parties met as to what should be donc concerning the abstract wholly 
fails. The Butlers wanted one thing and the company another. The 
Butlers objected to the first contract on other. grounds than that of 
the abstract, and there is no évidence that they ever agreed to the 
provisions in regard to the abstract as it stood in the second contract. 
It results from this state of the case that the language of the original 
ofl:'er must stand, and détermine the' rights of the parties, and, as we 
hâve said before, the offer required that the abstract should be fur- 
nished before the Butlers should be required to do anything there- 
under. In reaching the conclusion that we hâve, we hâve not consid- 
ered the question whether the written offer of the Butlers could be 
modified by évidence of a subséquent oral contract upon which neither 
party had acted. 

[4] We are further of the opinion that the abstract which the évi- 
dence shows was furnished hy the plaintiff to the défendants did not 
show a merchantable title to the land in controversy. There was a 
mortgage upon the land in controversy for over $67,000. The mort- 
gage, it is true, covered other lands, and there was a clause therein 
that the plaintiff might hâve released from the lien pf the mortgage 
certain larids, which we understand included those in controversy, upon 
the payment by the company to the mortgagee of the sum of $55 per 
acre. This was à privilège that the plaintiff could exercise or nbt, as 
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it might choose, and there is no évidence of any agreement between the 
plaintiff and the défendants that the cash part of the purchase price 
of the lands in controversy should be used to release them from the 
mortgage, nor is there any agreement that thç plaintiff agreed to do 
so. Cases are cited by counsel for plaintiff to the effect that a mort- 
gage on the estât? of a vendor of land will not justify the purchaser 
in refusing to accept the deed and enable him to recover back the 
part of the purchase money already paid if the vendor at the time is 
able and willing to hâve the mortgage discharged. No fault can be 
found with such décisions, hut each case must stand upon its own facts. 
In this case the plaintiff agreed to furnish an abstract showing a mer- 
chantable title before the défendant should do anything, and it was 
incumbent upon the plaintiff to allège and prove that it had substan- 
tially performed its part of the contract. And in this case, although 
it alleged it had performed the contract on its part, it clearly failed in 
its proof in respect to the matter under discussion. 

The judgment below should therefore be affirmed; and it is so 
ordered. 

SANBORN, Circuit Judge (dissenting). My understanding of Mr. 
Belt's uncontradicted testimony in this case is that at the May meet- 
ing between him and Mr. Butler he told Mr. Butler that the $67,000 
mortgage, which they both knew was upon the title to the Wyoming 
land and other lands, contained a provision in it to the effect that the 
mortgagee would release the land described in the contract upon pay- 
ment of $55 an acre ; that he then proposed to Mr. Butler that the 
$67,000 mortgage should remain on the land until the time for the 
dehvery of the warranty deed, when the company should furnish an 
abstract of title showing a perfect merchantable title free from that 
mortgage, and that meanwhile, and within 30 days from the date of 
this May conférence, it should furnish an abstract of title showing a 
perfect merchantable title with the exception of the $67,000 mortgage ; 
that Mr. Butler accepted this offer, and declared that arrangement sat- 
isfactory, and that within 30 days from that date the company did 
furnish the latter abstract, but Mr. Butler absolutely refused to per- 
form the contract. tlere, as it seems to me, was substantial évidence 
that the first breach of the contract was committed by Mr. Butler, and 
not by the company and for that reason I am unable to resist the con- 
clusion that this évidence and the question which party committed the 
first breach should hâve been submitted to the jury, and that the court 
was in error in refusing to do so. 
252 F.— 62 
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THE WEIiBÏSCK HALT* 

DTASON T. PENNSYLVANIA R. CO. et aL 

(Circuit Conrt af Appeals, POurth Circuit May 1, 191S.) 

No. 1^3. 

Cross-Appeals from the District Court of the United States for tlie Dis- 
trict of Maryland, at Baltimore; Jobn C. Rose, Judge. 

Suit In admiralty by Bdwln Dyason, master of the steamshlp Welbeck 
Hall and ballee of her cargo, agalnst the Pennsylvanla Rallroafl Company 
and the Central Elevator Company. From decree for llbelant, come thèse 
cross-appeals. Afflrmed In part, and revcrsed in part. 

For opinion below, see 242 Fed. 285. 

H. N. Abercromble, of Baltimore, Md., and James Kelth Symmers, of New 
York City, for appellant and cross-appellee. 

Shirley Carter, of Baltimore, Md, (Bernard Carter & Sons, of Baltimore, 
Md., on the brief), for appellees and cross-appellant. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, District 

Judge. 

WOODS, Circuit Judge. Thls ca.«e is controlled by the opinion rendered 
In case No. 1552, Naain Ijooze Vennoot Schap, S. S. Willem Van Driel, Sr., 
a Corporation, as Owner of S. S. Willem Van Drlel, Sr., v. Pennsylrania 
Railroad Company, a Corporation, and Central Elevator Company of Bal- 
timore City, a Corporation, 252 Fed. 35, — C. C. A. : and accordlagly 

the decree of the District Court Is afBrmed as to the llablllty of the Central 
Eîlevator Company, and reversed as to the llablllty of the Pennsylranla Rail- 
road Company. 
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SPRING VALLEY WATBR CO. T. CITY AND COUNTY OF SAN 
FRANCISCO et al. 

(District Court, N. D. Caiifomla, Second Division. July 13, 1918.) 

Nos. 14,275, 14,735, 14,892, 15,131, 15,344, 15,569, Circuit Court; Nos. 26 and 

96, District Court 

L EQUITT «©=9409 — FiNDINGS OF Mastek — Weight. 

In a case involvlng the constltutlonaUty of a state law, statutory or 
municipal, the court will not be bound by the flndlngs of a master. 

2. Watees and VVateb Cotjbses ®=»203(11) — Wateb Companibs — Valuation 

OF Propertt. 

Flndlngs of a master as to the value of prc^)erty used by a water Com- 
pany, aud necessary for the fumishing of water to a city and its in- 
habltants, and on which it was entltled to earn dividends, reviewed. 

3. Waters and Watee Coubses ©=»203(12) — WIatee Companies — Régulation 

OF Rates. 

A court is without power to revise rates to be charged by a water Com- 
pany as fixed by a municipal board wlthln its authorlty, nor may it 
enjoin their enforcement merely because they are deemed unjust or 
unreasonable, but only on the ground that they are so low as to be clearly 
confiscatory and unconstltutional. 

4. Watebs and Watkb Coubses «=»203(10) — Wateb Companies — Régulation 

OF Rates. 

Earnlngs of 6 per cent on the capital Invested by a Callfomla water 
Company held a fair retum, but ordiuances fixing rates under whidi it 
could not make such earnlngs held confiscatory and unconstltutional. 

In Equity. Suit by the Spring Valley Water Company against the 
City and County of San Francisco and others. On final hearing. De- 
cree for complainant. 

E. J. McCutchen, Warren Olney, Jr., and A. Crawford Greene, ail 
of San Francisco, Cal., for plaintiff. 

George LuU, Robert M. Searles, and Jesse H. Steinhart, ail of 
San Francisco, Cal., for défendants. 

RU'DKIN, District Judge. For more than 60 years last past the 
Spring Valley Water Company, a Califomia corporation, and its pred- 
ecessors in interest, bave been engaged in the public service of sup- 
plying the city of San Francisco and its inhabitants with water for 
domestic and other purposes. To enable it to discharge the duties thus 
assumed, the company has acquired lands and water rights, and has 
constructed dams, réservoirs, pipe lines, and the usual facilities for 
conserving, impounding, conducting, and delivering the water thus 
supplied. Section 1 of article 14 of the state Constitution provides as 
f ollows : 

"The use of ail water now approprlated, or that may hereafter be appro- 
priated, for sale, rental, or distribution, is hereby declared to be a public use, 
and suDject to the régulation and control of the state, in the manner to be pre- 
scrlbed by law: Provlded, that the rates or compensation to be coUected by 
any person, company, or corporation In this state for the use of water suK>lled 
to auy city and county, or city, or town, or the inhabitants thereof, shall be 
fixed, annually, by the board of supervlsors, or city and county, or city, or 

$=3For other casn lee same toplc A KBY-NUMBER in ail Key-Numbered Digesta A Indexes 
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town coundl, or other governlng body of such clty and oounty, or clty, or town, 
by ordlnance ôr otherwise, In the manner that other ordlnances or législative 
acts or resolutions are passed by such body, and shall continue in forée for 
one year and no longer. Such ordlnances or resolutions shall be passed in 
the month of February of each year, and take effect on the first day of July 
thereafter." 

Pursuant to this constitutional requirément tlie board of supervisors 
of the city and county of San Francisco, in the month of February, 

1907, passed an ordinance fixing the rates or compensation to be 
charged by the plaintiff for the use of water for the year commencing 
on the Ist day of July, 1907, and ending on the 30th day of June, 

1908, and in the month of February of each succeeding year there- 
after, until and includiiig the year 1914, a similar ordinance was passed 
fixing the rates or compensation to be charged for the use of water 
for the ensuing year. Soon after the passage of the ordinance of 
February, 1907, the plaintifï instituted suit No. 14,275 in the Circuit 
Court of the United States for the Northern District of California to 
restrain the city and county of San Francisco and the board of super- 
visors f rom enf orcing the rates or compensation fixed by the ordinance, 
invoking the jurisdiction of that court on the ground that the rates or 
compensation thus fixed were noncompensatory, and that the ordinance 
took the property of the plaintifï for a public use without making just 
compensation therefor, and deprived the plaintiff of its property with- 
out due process of law, in violation of the Fifth and Fourteenth Ar- 
ticles of Amendment to the Constitution of the United States. Similar 
suits were instituted in the same court, and in the United States Dis- 
trict Court, which succeeded to its jurisdiction in 1912, to enjoin the 
enforcement of the rates or compensation fixed by the ordinances pass- 
ed in the ensuing years for the like reason. After the issues were 
made up the several cases were referred to the standing master by 
consent of parties, with directions to take the testimony and report 
his findings and conclusions to the court. The testimony has been 
taken, the master's report has been filed, exceptions to the report hâve 
been saved, and the case is now before the court for final disposition. 

[1] At the threshold of the case the court is met with the objection 
that, inasmuch as the référence was by consent, the findings of the 
master are conclusive upon the court, unless there has been manifest 
error in the considération given the testimony or in the application of 
governing principles of law. Kimberly v. Arms, 129 Ù. S. 512, 9 
Sup. Ct. 355, 32 D. Ed. 764, Davis v. Schwartz, 155 U. S. 636, 15 Sup. 
Gt. 237, 39 L,. Ed. 289, and kindred cases are cited in support of this 
proposition. That rule, however, has but a limited application to a 
case of this kind. 

In Knoxville v. Knoxville Water Co., 212 U. S. 1, 7, 29 Sup. Ct. 
148, 150 (53 I.. Ed. 371), the court said : 

"At the threshold of the considération of the case the attitude of this 
court to the faets found below should be deflned. Hère are findings of fact by 
a master, conflrmed by the court. The company contends that under thèse 
circumstances the flndings are conclusive in this court, unless they are without 
support in the évidence ôr were made under the influence of en-oneoùs views 
of the law. We need not stop to conslder what the effect of such flndings 
would be in an ordlnary suit in equity. ïhe purpose of this suit is to arrest 
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the opération of a law on the groiind tliat it Is void and of no effect. It hap- 
pens that in this particular case it is not an act of the Législature tliat Is at- 
tacked, but an ordinance of a munlcipality. Nevertlieless the function of rata 
niaklug is purely législative in its character. and this is true whether it is 
exercised directly by the Législature itself or by some subordlnate or adminis- 
trative body, to whom the power of flxlng rates in détail has been delegated. 
The c'ompleted act dérives its authority from the I^egislature aud must be re- 
garded as an exercise of the législative power. * * * There can be at 
this day no doubt, on the one hand, that the courts on constitutional grounds 
may exercise the power of refusing to enforce législation, nor, on the other 
hand, that that power ought to be exercised only in the clearest cases. The 
constitutional invalidity should be nianifest, and, where that invalidity rests 
upon disputed questions of fact, the invalidating facts must be proved to the 
satisfaction of the court. In view of the character of the .iudlclal power in- 
voked in such cases, it Is not tolerable that its exercise should rest securely 
upon the findings of a master, even though they he confirmed by the trial 
court. The power is best safeguarded against abuse by preser^'ing to this 
court complète freedom in dealing wlth the facts of eacli case. Nothing less 
than this is demanded by the respect due from the judicial to the législative 
authority. It must not be understood that the findings of a master, confirmed 
by the trial court, are without weight, or that they will not, as a practical 
question, sometinies be regarded as conclusive. AU that is intended to be said 
is that in cases of this cliaracter this court will not fetter its discrétion or 
judgment by any artificlal rules as to the weight of the master's findings, 
however useful and well settled thèse rules may be in ordinary litigation. We 
approach the discussion of the facts in this spirit." 

But in Chicago, Milwaukee, etc., Ry. Co. v. Tompkins, 176 U. S. 167, 
180, 20 Sup. Ct, 336, 341 (44 h. Ed. 417), the court said: 

"We are ail of opinion that a better praetiee is to refer the testiniony to 
some compétent master, to make ail needed computations, and find fuUy the 
facts. It is hardly neccssary to observe that. In view of the difficulties and 
importance of such a case, it is imj)erative that the most compétent and re- 
liable master, gênerai or s-peclal, should be selected : for it is not a light mat- 
ter to interfère with the législation of a state in respect to the prescribing of 
rates, nor a light matter to pei'mit such législation to wreck large property 
interests." 

This rulingf was reaffirmed in Lincoln Gas Co. v. Lincoln, 223 U. S. 
349, 362, 32 Sup. Ct. 271, 56 L. Ed. 466, and it must be presumed that 
the court had this rule in mind in ordering the référence, and the par- 
ties in consenting thereto. 

In this case the master examined the lands, réservoirs, and proper- 
iies bf the company, viewed other lands used as a basis of comparison 
for the purpose of fixing land values, heard the witnesses testify, ob- 
served their demeanor, and otherwise enjoyed opportunities for weigh- 
ing and applying testimony which are denied to the court ; and for that 
reason I must accept his finding as to the properties used and useful, 
and in gênerai his findings on questions of land values, construction 
cost, dépréciation, and expense of maintenance and opération, because 
such findings are amply supported by the testimony. But where the 
findings are in the nature of conclusions from undisputed facts I will 
be guided by my own conceptions of right and justice. In the light of 
thèse considérations I will refer, brieily as may be, to the findings re- 
lied on to support the conclusion of the master that the rates estab- 
lished by the board of supervisors for each of the several years in 
■question are confiscatory and therefore void. 
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At the commencement of the trial the parties agreed that the case 
involving the 1913 rates should be deémed the principal one ; that the 
value of the property and property rights of the pîaintiff should be 
ascertained and fixed as of Decemher 31st of that year ; and that the 
value for the other years should be ascertained by déductions and addi- 
tions to the inventory, aided by certain stipulated percentages. No 
objection bas been urged by either party to the déductions or addi- 
tions made to the 1913 valuation for the purpose of ascertaining and 
fîxing the value for the remaining years, so that for the présent we 
need only concern ourselves with the 1913 valuation. This statement, 
of course, has no application to the so-called Pleasanton Ranch Lands, 
which were not acquired until 1912. The master found that the value 
of ail property of the company, used and useful as of December 31, 
1913, was $39,000,000; that the net revenue for the year 1913-14, 
based on the ordinance of February, 1913, was $1,531,385.16, or 3.93 
per cent. ; and that a f air rate of return on the invested capital was 
7 per cent. Speaking roughly, and without going into unnecessary 
détails, the items going to make up the 1913 valuation are as follows: 

Lands in the citv of San Francisco ¥ 1.015,290 0» 

Merced watershed lands ;{,242.160 00 

Peninsiilar watershed landf. 2,027,649 00 

Miscellaneous peninsular lands 278..'î81 00 

Alameda lands ,'{,170,228 00 

Rights of way 250,000 00 

Réservoir lands 2,918,500 00 

Water rights .''.,000,000 00 

Structures, less dépréciation 18,7.'?7,O'0O 00 

Partially constructed (^ah> veras dam 514,.'!04 00 

Inventory and worklng ca])ital .'{90,000 00 

Going concern value. ,^,400,000 00 

Making a total of f Î9,033,512 00 

— which the master reduced to $39,000,000. 

For reasons already stated, I adopt the finding of the master that 
ail the above properties are used and useful. The finding is fully 
warranted by the testimony, and is further warranted, if not impelled, 
by the acts and conduct of the city and its représentatives, extending 
over a period of years, in the matter of fixing rates, and in the con- 
demnation suit instituted by the city to condemn the water system now 
in question. For the like reason I accept the valuations placed on the 
San Francisco lands, the Peninsular watershed lands, the Peninsular 
miscellaneous lands, the Alameda lands, the rights of way and struc- 
tures, and the finding as to the necessary amount of working capital. 
The valuation placed on the réservoir lands seems somewhat fanciful 
and arbitrary, but I would not feel warranted in making a réduction 
that would make a différence in the final outcome of the case. The 
valuations placed on the other properties call for spécial considération. 

[2] First. As to the Merced watershed lands: Merced Lakes, con- 
taining an aréa of 336 acres, furnish at présent a part of the city water 
supply. During the year 1913 the total water supply of the city from 
ail sources was 39.7 million gallons daily, or 88 gallons per capita. 
Of this total 3.4 million gallons daily, or less than one-tenth of the 
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Avhole, was taken from the lakes in question. In addition to the own- 
ership of the lakes the plaintiff owns 2,482.71 acres of adjacent water- 
shed lands. The parties are net agreed as to the necessity for main- 
taining this watershed. The watershed lands are situated from 4Vii 
to 7 miles from the civic tenter of the city, and are separated from the 
city by the range of hills dominated by the Twin Peaks. The lands 
are chiefly valuable for residential pnrposes, and the plaintiff contends 
that they cannot be safely used for thèse purposes so long as the 
water of the lakes is used for domestic purposes; that it will be 
necessary to abandon the use of the lakes as a source of supply for 
domestic purposes at an early date, and that thereafter the lake water 
will only be used in case of emergency. The défendants, on the other 
hand, contend that the maintenance of this watershed is unnecessary ; 
that the water of the lakes can be adequately protected from pollution 
by the maintenance of a narrow margin or strip of land around the 
lakes. The master found that the maintenance of the watershed was 
necessary to protect the water of the lakes against pollution as long as 
the lake water is used for domestic purposes, and in that conclusion 
I concur. The question remains, however, what valuation should be 
placed upon thèse lands for rate-maki ng purposes? The master found 
that the market value of the lands in the year in question was $5,532,- 
231.50, but that for rate-making purposes the value was only $3,242,- 
160, as already indicated. Both parties hâve excepted to the valuation 
thus fixed, the plaintiff contending for the fuU market value, the de- 
fendants insisting upon a still further réduction. Manifestly thèse 
watershed lands are not worth their full market value for rate-making 
or water-supply purposes ; for if the lands are placed at their full 
market value of approximately five and one-half million dollars, and 
there is then added thereto the sum of $336,000, the value placed on 
the lakes for réservoir purposes, and the further sum of $315,000, the 
value placed upon the water rights in the lakes, the resuit is a capital 
investment of upwards of $6,000,000 for lands, réservoirs, and water 
rights, furnishing less than one-tenth of the total water supply of the 
city. It must be at once apparent that no such valuation can be con- 
sidered or accepted. What valuation should, then, be adopted? In 
my opinion, the valuation fîxed by the master is too high and unwar- 
ranted. If we accept his valuation of almost three and a quarter million 
dollars as of December 31, 1913, and add thereto the valuation placed 
on the lakes for réservoir purposes, and on the water rights in the 
lakes, we still hâve a capital investment of almost $4,000,000 for lands, 
réservoirs, and water rights, furnishing less than one-tenth of the 
total water supply, and this without dams, conduits, pipe Unes, and 
ail that goes to make up a complète System. In other words, on this 
basis the company would hâve upwards of $40,000,000 invested in 
lands, réservoir sites, and water rights alone, or more than the value 
of its entire system as found by the master. For the purposes for 
which thèse lakes and watershed lands are used, they are of no greater 
value than the lands and réservoir sites which go to make up the bal- 
ance of the System. Indeed, they are perhaps of less value, because of 
the somewhat doubtful quality of the water f umished from this source. 
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If the use of thèse lands was necessai-y or indispensable to the main- 
tenance of the System, a différent question would be presented; for 
in that event the plaintiff would prohably be entitled to a reasonàble 
return on their full market value, whatever that value might be. But 
thèse lands are not indispensable to the maintenance of the System, and 
for water-supply and rate-making purposes are worth only the reason- 
àble cost of obtaining an équivalent supply f roni an alternative source, 
which is conceded to be accessible. If it be said that the company is 
entitled to a reasonàble return on the full value of thèse lands until 
water can be brought in from an alternative source, the answer is that 
practically the same conditions hâve existed for a long period of years, 
and the necessity for a change should hâve been anticipated and the 
change provided for. For thèse reasons I am of opinion that there 
should be a further déduction of $1,500,000 from the value of thèse 
watershed lands. 

Second. As to the value of water rights. The master found that 
thèse water rights had a value of $90,000 per million gallons daily for 
the years 1913-14 and 1914-15 and a somewhat lesser value for the 
earlier years. If the water supply owned and controlled by the plain- 
tiff was drawn from a stream or other definite source, I am not pre- 
pared to say that this valuation is excessive or unsupported by the tes- 
timony. But the San Francisco water supply is peculiar in this re- 
spect. As said by the master : 

"Tliere is no need of detailed description of tho works. Unlike other locali- 
tles, wliere water is available in adéquate quantities from nearby rlvers or 
lakes, San I''i-anclsco must rely chiefly upon the collection and storage of the 
winter tlood waters of distant streaiiis, whose flow largely dimlnishes or dis- 
appears during our rainless summers. This has requircd, in addition to the 
usual engineering Structures needed for the diversion and distribution of 
water, the provision of large areas for impoundiug réservoirs, surrounding 
watershed lands to prevent habitation and its resulting ixillution, and water 
rights to assure the ability to divert the water elsewhere." 

Under such circumstances, to allow the company the full value of 
watershed and storage réservoirs, and add thereto the value of the 
water when collected and stored, is to place a double burden on the 
rate payers. The plaintiff is undoubtedly entitled to the full value of 
its storâge facilities, but in addition to this it is only entitled to the f air 
value of the water rights in their natural state. And I am far ' from 
convinced that thèse winter flood waters fîowing wildly to the bay and 
sea are worth $S?0,000 per million gallons daily, or even a small part 
of that sum. Of course ail the water rights of the plaititiff are not 
of this character, but, making due allowance for its claims of every 
kind, I am of opinion that $1,500,000 should be dedueted from the 
value of the water rights as found or fixed by the master. 

Third. The next item is for construction cost of the Calaveras dam. 
The f acts in relation to this partially constructed dam are thèse : Con- 
struction work commenced about 1910, or at least the first item of 
construction cost appears in the findings of the master for ,the year 
1910-11. The master found that the dam should be completed some 
time during the p^resent year or next year, unless construction work 
is delayed by the présent war or other causes. When completed the 
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réservoir resulting from the construction of the dam will furnish forty- 
five million gallons daily to the city water supply, or more than the 
entire supply for any of the years in controversy hère. The items al- 
lowed for this dam in the several years are, in round numbers, as 
iollows : 

tî)10-ll ?113,000 Of» 

1911-12 154,000 00 

3912-1.'! 197,000 00 

1913-14 5]4,(X>0 00 

1914-15 672,000 00 

Thèse several items are made up of the cost of preliminary investiga- 
tions, engineering, construction work, and interest. It is conceded that 
thèse several sums were actually expended, and that the construction 
of the dam is a necessary addition to the water System ; but it is like- 
wise conceded that for the years now in controversy the dam added 
nothing to the city water supply. For this latter reason the défend- 
ants contend that the money thus expended should be omitted from 
property values for rate-making purposes. The plaintiff is entitled 
to a reasonable return upon its Invested capital, and whether it re- 
ceives that return from time to time as money is expended in the ac- 
quisition of property or in the construction of works, or whether it 
receives a higher rate of return when the works are completed and in 
use, to make up for interest and other charges during construction, is 
a matter of form rather than of substance. Perhaps the rule adopted 
by the master is the more équitable, because it obviâtes the necessity 
for any considérable increase in rates in any given year. The chief 
importance of the items, as I view them, is the bearing they hâve on 
the next item to be considered by the court, namely, the going con- 
cern value. I will therefore allow the items to stand, stating, as I did 
in regard to réservoir values, that their omission will not change the 
final resuit. 

Fourth. The next item is the going value, or going concern value, 
of the plant or system, fixed by the master at $3,400,000. Such value 
is defined by the Suprême Court in Des Moines Gas Co. v. Des Moines, 
238 U. S. 153, 165, 35 Sup. Ct. 811, 815 (59 L. Ed. 1244), as the value 
which inheres in a plant where its business is established as distin- 
guished from one which bas yet to establish its business. In further 
discussing the question in that case the court said : 

"That there is an élément of value in an assembled and established plant, 
doing business and earning money, over one not thus advaneed, is self-evi- 
dent. This élément of value is a property right, and should be considered in 
determining the value of the property, upon which the owner has a right 
to make a fair return when the same Is privately owned, although dedicated 
to public use. Each case niiist be controlled by Its own circumstances, and 
the actual question hère is: In view of the facts found, and the niethod of 
valuation used by hlm, did the ma.ster sufficiently include this élément in 
detcnnining the value of the property of this eompany for rate-making pur- 
poses? 

"Ineluded in going value, as usually reckoned, is the investment necessary 
to organizing and establtshlng the business which Is not embraced in the 
value of its actual physlcal property. In this case what may he called the in- 
ceptlon cost of the enterprise entering into the establishing of a going concern 
had long since been incurred. The présent eompany and its predecessors had 
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long carried on business In the city of Des Moines, under other ordinances, and 
at hlgher rates than the ordinanee lu question establlshed. For aught that ap- 
pears in tliis record, thèse expenses may hâve beeu already eompensated in 
rates chargea and coUeeted under former ordinances. As we hâve sald, every 
presumptlon is in favor of tlie legltimate exercise of the rate-making power, 
and it is not to be presumed, without proof , that a company Is under the neces- 
sity of maklng up losses and expenditures incldental to the expérimental 
stage of its business." 

It appears , f rom the record that for a great many years last past 
the plaintiff has wisely anticipated its future needs, and has acquired 
property and rights long before there was an actual necessity there- 
for, and long before such property or rights were put in actual use. I 
also think it sufficiently appears that the value of the property and 
rights thus acquired was added to the value of the plant or system at 
the earliest opportunity, and that later rates were based thereon. At 
least there is nothing in the record to indicate the contrary. And the 
plaintiff now asserts the right to havé the value of works under con- 
struction added to the value of the system, and to collect retùms there- 
on, long before the works are actually completéd or put in use, and we 
hâve a right to assume that the same course has heen pursued in the 
past. For instance, in the case of the Calaveras darh, under the find- 
ings of the master the rates of the company will be based in part on 
money invested in the construction of the dam for many years before 
the dam is completéd or put in use, and long before the rate payers 
dérive any beneiit therefrom. In the light of this practice, is it just 
or proper to add another percentage to the cost of the dam when put 
in actual use on the theory that it is then a going concem ? It may 
be urged that the présent value of the plaintiff's property does not dé- 
pend upon past practices, and that such past practices cannot be taken 
into considération, but, as said by the Suprême Court, every case is 
controlled by its own circumstances, and, under the circumstances dis- 
closed by this record, I feel that past practices are a safer and more 
équitable guide than dogmatic théories and assumptions not justified 
by the record. No doubt the company has sustained losses by way of 
interest on investments in property and in construction work before 
receiving returns thereon, and probably losses in preliminary investi- 
gations and in establishing its business which hâve not been fully eom- 
pensated for as operating expenses or otherwise ; but, in view of ail 
the circumstances, I deem the allowance of the master excessive, and 
deduct therefrom the sum of $2,000,000. 

Fifth. Référence has already been made to the Pleasanton Ranch 
lands. For many years the company owned land in the vicinity of 
thèse lands, and pumped water for the system from the underlying 
gravel. Thèse pumping opérations lowered the water table under ad- 
joining lands to such an extent that some time prior to the year 1912 
the company was threatened with litigation by adjoining landowners. 
To avoid injunction suits or actions for damages, or perhaps both, 
the company deemed it advisable to purchase the lands outright and 
did so about the latter year. It thus acquired approximately 4,500 
acres of land, at a cost of approximately $1,500,000. The value of 
thèse lands was included by the master in the rating base, and to such 
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inclusion the défendants hâve excepted. I am inclined to the opinion 
that the exception is vvell taken. However désirable the acquisition 
of thèse lands may hâve been f rom a business standpoint, the fact re- 
mains that they are not necessary to the maintenance of the System, 
and are not used or useful in connection therewith. It seems to me 
that the correct basis would be to ascertain as nearly as possible the 
value of the right or interest in thèse lands which is actually used for 
public purposes, and base the rate of return on that valuation. How- 
ever, the master has allowed nothing for the water rights from thèse 
lands, and the rents and profits, amounting to about $40,000 annually 
at the time of the trial, hâve been accounted for as a part of the reve- 
nues of the System; and if the court should now undertake the dififî- 
cult task of determining the value of the right or interest actually used 
for public purposes, and base the returns thereon, after deducting from 
the net revenues the rentals accounted for, the différence would be 
inconsiderable ; at least, the différence would not be determinative of 
the case. 

[3] Sixth. The master found that the plaintiff was entitled to à re- 
turn of 7 per cent, on its invested capital during the several years in 
controversy hère. If this is to be deemed a mère finding that such a 
rate of return was fair and reasonable as between the company and 
the water consumers, I hâve no comment or criticism to make. If, on 
the other hand, it is to be deemed a finding or conclusion that any 
less rate of return was confiscatory and violative of the Constitution 
of the United States, I must dissent therefrom. This court has no 
jurisdiction to review the action of the board of supervisors in the 
matter of fixing rates, and no jurisdiction to enjoin the enforcement 
of rates which are lower than the court itself would fix after full 
investigation. Any such attempt on the part of the court would be 
usurpation in its worst form. In Spring Valley Water Works v. San 
Francisco, 82 Cal. 286, 22 Pac. 910, 1046, 6 h- R. A. 756, 16 Am. 
St. Rep. 116, the court said: 

"When the Constitution provides for the flxing of rates or compensation, it 
means reasonable rates and just con]i>ensation. To llx Hiwh rates and com- 
pensation i.s the dut.v and withln tlie .iurlsdiction of the board. To fix rates 
not reasonable or compensation not just ts a plaiu violation of its dut.y. 

"But the courts c"annot, after the board has fiilly and l'airly investlgated 
and acted, by fixing what it believes to be reasonable rates, step in and say 
its action shall be set aside and nuUifled l>ecau3e the courts, upon a slmilar 
investigation, hâve conie to a différent conclusion as to the reasonableness of 
the rates flxed. There must be aetual fraud in fixing the rates, or they must be 
•so palpably and grossly unreasonable and unjust as to aniount to the same 
thing." 

This language was quoted with approval by the Suprême Court in 
San Diego Land Co. v. National City, 174 U. S. 739, 750, 19 Sup. 
Ct. 804, 810 (43 L. Ed. 1154), and in the same case Mr. Justice Harlan 
said: 

"But it should aiso be remembered that the .iudiciary ought not to interfère 
wlth the collection of rates establislied under législative sanction, unless they 
are so plalnly and palpably unreasonable as to make their enforcement équiva- 
lent to the talcing of property for public use vvlthout such compensation as 
under ail the circumstances is just both to the owner and to the public ; that 
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is, judleial iiitorreronee sliould never oceur unless tho caso prpspnts, clenriy nnd 
beyond ail doiibt, sueli a flagrant attaek upon the rights of property uiider the 
Siiise of régulations as to compel tlie court to saj' that the rates prescribed 
will necessarily bave tlie elïect to deny just compensation for iJi'ivate proiierty 
taken for the public use." 

[4] Cases may doubtless be foimd in which trial courts hâve found 
that public service corporations were entitled to a return of 7, or even 
as high as 8, per cent, on the capital invested in certain enterprises ; 
but I hâve found no case where the court has held that a less rate of 
return than 7 per cent, is confiscatory or violative of the Constitution. 
A return of 6 per cent, was approved hy the Suprême Court in Will- 
cox V. Consolidated Cas Ce, 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 
382, 48 I^. R A. (N. S.) 1134, 15 Ann. Cas. 1034, and I think the 
concensus of opinion favors the view that such a rate of return is not 
confiscatory or violative of the Constitution. In Stanislaus County v. 
San Joaquin & K. R. C. & I. Co., 192 U. S. 201, 213, 24 Sup. Ct. 241, 
246 (48 L. Ed. 406), the court had under considération a California 
statute fixing the net annual receipt or return for furnishing water 
at not less than 6 nor more than 18 per cent., based on the value of 
the property used and useful. And in discussing the validity of such 
a statute the court said : 

"It is not confiscation, nor a taking of property wltliout due process of law, 
nor a déniai of the etiual protection of the laws, ta fis water rates so as to 
give an ineome of 6 per cent, vipon the then value of the property actually used, 
for the purpose of supplying water as provldefl by law, even though the comr 
pany had prlor thereto been allowed to fix rates that would secure to it 1% per 
cent, a uionth ineome- upon the capital actually invested In the undertaking. 
If not hampered. by an unalterable contract, provldlng that a certain compen- 
sation should always be recelved, we think that a law whlch reduces the 
compensation theretofore allowed to G per cent, upon the présent value of the 
property used for the public is uot uiiconstitutional. ïhere is nothing In the 
nature of confiscation about it." 

The reasonableness of a return dépends in a measure on local con- 
ditions, on the risks assumed, and other considérations. But it is a 
matter of common knowledge that interest rates vary almost as much 
in the same locality at dififerent times as they do in différent localities 
at the same time, and in an enterprise of this magnitude the question 
of locality, while entitled to considération, is not controUing. At 
least, the Suprême Court did not so consider it in the case just cited 
arising in the same state. For thèse reasons I am of opinion that a 
return of as high as 6 per cent, on the invested capital or value of 
property devoted to the service of the public is not confiscatory, and 
violâtes no constitutional right of the plaintiff. 

Af ter a most caref ul and painstaking examination of the voluminous 
record before me, I do not feel that I would be warranted in making 
other or further changes in the master's report. Perhaps I might al- 
low an item hère or disallow an item there; but the changes would be 
inconsequential and of doubtful propriety. As said by the court in 
Cedar Rapids Cas Co. v. Cedar Rapids, 223 U. S- 655, 669, 32 Sup. 
Ct. 389, 390 (56 h. Ed. 594) : 

"An adjustment of thIs sort, under a power to regulate rates, has to steer 
between Scylla and Charybdis. On the one side If the franchise is taken to 
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mean that thi^ most profitable return that could be got, free froni compétition, 
is protectwl by tho Fmirteenth Amendment, tlien tbe power to regulate Is 
null. On tbe otber hand, if the power to regulate withdraws the protection of 
the amendment altoseth(>r, then the property is nought. This is not a matter 
of économie tlieorj-, but of fair interprétation of a bargaln. Neither extrême 
can bave been meant. A mldway between them must be met." 

In the course of the opinion I hâve not referred to the voluminous 
exceptions taken, and this for obvions reasons. The exceptions re- 
served by the défendants are more than 100 in number, with subheads 
and subdivisions, and cover 57 closely typewritten pages. Many of 
the exceptions relate to reasons assigned by the master for his con- 
clusions rather than to his findings on ultimate or material facts. Suf- 
fîce it to say that in so far as the findings hère made differ from the 
findings of the master the exceptions are sustained, but in ail other 
respects the exceptions on the part of the défendants are overruled. 
Certain exceptions were reserved by the plaintiff, but ail save one hâve 
been sufficiently answered. The plaintiflf owns rights of way through 
Mt. Olivet, Cypress L,awn, Greenlawn, and Woodlawn cemeteries. The 
testimony tends to show that lands in thèse cemeteries are worth from 
$1 to $1.50 per square foot for burial purposes. The plaintifl: insists 
that the rights of way through thèse cemeteries should l>e valued on 
that basis. In that conclusion I cannot agrée. No such price was 
paid for the rights of way, and the mère présence of the cemeteries 
adds nothing to their value for water supply purposes. Certainly the 
fortuitous f act that pipe lines pass through thèse cemeteries adds noth- 
ing to the value of the System as a whole, and afifords no^ reason why 
water rates should be based on the price the citizen is willing or com- 
pelled to pay for the six feet of earth that will mark his last resting 
place. 

Much has been said by counsel representing the city about the 
original cost theory and its adoption by the California Railroad Com- 
mission. In answer to that argument it need only be said that the 
theory thus advocated has been repudiated time and again by the Su- 
prême Court of the United States and the question is not an open one. 

It remains to apply the conclusions thus announced to the facts of 
the several cases. Fortunately the court is relieved from one of the 
chief difficulties which usually arise in cases of this kind; that is, 
the return that may be expected under the régulations in question. No 
such difficulty can arise hère, because the ordinance for each year ex- 
pired with the year, the rates hâve already been collected, and the re- 
turn is a mère matter of computation. The valuation fixed by the mas- 
ter varies from $32,900,000 in 1907-08 to $39,000,000 in 1913-14 and 
1914-15. The net revenue varies from $696,64S.74, or 2.1 per cent., 
in 1907-08, to $1,654,589.87, or 4.24 per cent., in 1914-15. The high- 
est rate of return was therefore during the last year, and, if the or- 
dinance for that year is declared noncompensatory and void, the same 
conclusion must follow in each of the earlier cases as a matter of 
course. The valuation for the year 1914-15 has been reduced from 
$39,000,000 to $34,000,000. A net return of 6 per cent, on that val- 
uation is $2,040,000, or approximately $385,000 in excess of the or- 
dinance rates. During each of the years in question a temporary re- 
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straining order was granted by the court, and the plaintiff was per- 
mitted to and did collect approximately 15 per cent, in excess of the 
ordinance rates. The actual net return during the year 1914-15, with 
this 15 per cent, added, was $2,011,903.97, or less than 6 per cent, on 
the valuation as found and fixed by the court. For thèse reasons I 
f eel Gonstrained to hold that each and ail of the several ordinances are 
violative of the Constitution of the United States, and therefore void. 
L,et decrees be entered accordingly. 
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A. B. DICK CO. V. UNDERWOOD TYPEWRITEK 00., Inc. (Circuit 
Court of Appeals, Second Circuit. May 2, 1918.) No. 234, Appeal from 
the District Court of the TJnlted States for the Southetti District of New 
York. Bill In equity by the A. B. Dick Company agalnst the Underwood 
Typewriter Company, Incorporated. From a decree (246 Fed. 309), in part 
for complalnant and In part for défendant, défendant appeals. Decree af- 
flrined. Arthur v. Brlesen, Hans v. Briesen, and Fred A. Klein, ail of New 
York Olty, for appellant. Samuel Owen Edmonds, of New York City (J. 
Edgar Bull, of New York City, of eounsel), for appellee. Before WARD, 
HOUGH, and MANTON, Circuit Judges. 

PER OURIAM. Decree aflirmed, with costs. 



CHARLES W. LEWIS TOWING & LIGHTERAGE CO. v. CORBIN et al. 
(Circuit Court of Appeals, Fourtli Circuit. April 19, 1918.) No. 1590. Ap- 
peal from the District Court pf.tlie United States for the District of Mary- 
land, at Baltimore; John C. Rose, Judge. Action by Catherine E. Corbln, in- 
dlvidually and as mother and next friend of Roy A. Corbln, and another, 
agalnst the Charles W. Lewis ïowing & Lighterage Company. Judgment 
for plaindffs, and défendant appeals. Afflrmed. William C. Ooleman, of 
Baltimore, Md. (Semmes, Bowen & Semmes, of Baltimore, Md., on the brief), 
for appellant. George T. Mister and Harry B. Wolf, bbth of Baltimore, Md., 
for apiiellees. Bêfore KNAPP and WOODS, Circuit Judges, and SMlïH, Dis- 
trict Judgel 

SMITH, District Judge. This is an appeal In admiralty from a decree of 
the District Court of the United States for the District of Maryland. A 
collision occurred on the 2d of .Tune, 1916, between the tug J. W. Thompson 
and the launch Dreamland, in the waters of Curtis creek, In the District of 
Maryland. In conséquence of the collision one Roy Corbln, who was a pas- 
senger on the Dreamland, was thrown into the water and drowned. There- 
upon this proceeding was broUght on behalf of his wlfe and ehlld agalnst 
the owners of both the tug Thompson and the launch Dreamland, and by the 
decree of the District Covirt it was found that the casualty was due solely 
to the négligence of the tug J. W. Thompson, which was owned by tUe appel- 
lant herein, and damages decreed agalnst appellant in favor of the libelant. 
The assignments: of error are very gênerai in charactcr, but practlcally the 
only question argued before the court and discussed under thèse assignments 
of error was whether or not the launch Dreamland was also guilty of nég- 
ligence, so as to require that the damages awarded should be divided be- 
tween tlie owners of the J. W. Thompson and the owners of the launch 
Dreamland. This Is a conclusion of fact, whlch was decided by the District 
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Judge, vvho heard ail the wltnesses and took ail the testimony, adversely to 
the appellnnts. Upon considération of the whole testimony, we do not find 
that the conclusion of the learned judge, who tried the cause below and 
heard the testimony, can be said to be manifestly against the évidence on 
the question of fact Involved as to the concurrlng négligence of the launch, 
but that as a whole there is suffielent évidence to support It, and the decree 
below is accordlngly affirmed. Afflrmed, 



HILI.S V. HAMILTON WATCH CO. (Circuit Court of Appeals, Third 
Circuit. May 25, 1918.) No. 2353. Appeal from the District Court of the 
United States for the Eastem District of Pennsylvanla ; Oliver B. Dleklnson, 
Judge. Suit by Edward R. Hills against the Hamilton Watch Company. 
From a decree disraissing the blll (248 Fed. 499), plalntlff appeals. Affirmed. 
Cyrus N. Anderson, of ï'hiladelphia, Pa., and Max W. Zabel, of Oliicago, 111., 
for appellant. Charles J. Williamson, of Washington, D. C, and William 
Steell Jackson, of Phlladelphla, Pa. (Charles I>. Miller, of I>ancaster, Pa., of 
counsel), for appellee. Before BUFFINGTON, McPHERSON, and WOOL- 
LEY, Circuit Judges. 

PER CURIAM. We do not thlnk it necessary to dlscuss again the ques- 
tions that the District Court has already consldered at length. 248 Fed. 499. 
The patent has expired, and nothing is now Involved, except the right to an 
aceouut. Accordlngly we express no opinion concemlng lâches or valldity ; 
it is enough to say that we do not find infringeijient. On this point we regard 
the prior art as liniiting the patent so narrowly that the défendant is free 
to use the two barrels that hâve been attacked. 

The decree is affirmed. 
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